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INTRODUCTION 
 
 Dr. Lorenzo’s position that there is no evidence that, had Dr. Lorenzo met 

his standard of care Mrs. Espinosa’s surgery would not have taken place, is a 

complete mischaracterization of the record in this case.  Dr. Lorenzo concedes that 

“the false positive EKG and urine protein might have delayed Mrs. Espinosa’s 

surgery,” but argues it would not have done so permanently.  (AB, p. 30).  

However, the expert testimony in this case is that the standard of care would have 

required testing to determine why there was protein in Mrs. Espinosa’s urine; that 

such tests would have taken a week to return and would have confirmed the 

diagnosis of multiple myeloma, which would be treated non-surgically.  

Accordingly, the dangerous and unnecessary surgery would have been 

permanently canceled.   

 Dr. Lorenzo, like all of Mrs. Espinosa’s physicians, failed to diagnose her 

true condition – multiple myeloma – which is treated non-surgically.  As a direct 

(or concurring) result of Dr. Lorenzo’s failure to detect abnormal findings, Mrs. 

Espinosa underwent a dangerous and unnecessary cranial flap surgery which 

resulted in her death.   

 In his Answer Brief Dr. Lorenzo has ignored contrary evidence, and either 

misinterpreted or mischaracterized the facts and testimony.  Nevertheless, there are 

two accurate statements in Dr. Lorenzo’s Brief which, taken together, explain 
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precisely why the trial court erred in directing a verdict.  On page 7 Dr. Lorenzo 

concedes that he told his fellow anesthesiologist Dr. Valesquez “there is nothing, 

no major medical problems whatsoever.”  (R. 1012).  On page 4 Dr. Lorenzo 

acknowledges that “it was subsequently determined that the tumor being removed 

was caused by multiple myeloma, a type of cancer.”  (R. 1568).  Dr. Lorenzo, like 

all of Mrs. Espinosa’s physicians, owed her a duty to properly review her medical 

chart and diagnose her condition and to alert Mrs. Espinosa and her other 

physicians if her condition should be treated non-surgically.   

 Dr. Lorenzo asserts that Plaintiff’s expert anesthesiologist Dr. Mazzei 

acknowledged that Dr. Lorenzo had not reviewed the page of the labs containing 

the urine and had no duty to do so.  (AB p. 36-37, citing R. 1250-51).  But that was 

merely Dr. Mazzei’s acknowledgment that Dr. Lorenzo had testified that he didn’t 

look at those labs (R. 1250).  Dr. Mazzei actually opined that failing to look at the 

results was inappropriate.  (R. 1251) (“You’re a physician.  The physicians have to 

look at the laboratory values.”)  Dr. Mazzei affirmatively testified that Dr. Lorenzo 

had an obligation to look at all of the pages of the lab results and not just the first 

page.  (R. 1254). 

 He further testified that “normally, there is no protein in the urine.  None.  

The kidneys don’t let it go through.”  (R. 1253).  Mrs. Espinosa’s protein levels 

were “strikingly abnormal, and should raise the question of what is wrong in Mrs. 
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Espinosa that she has this much protein in her urine.”  (R. 1254).  Accordingly, Dr. 

Lorenzo’s assertion that Mrs. Espinosa had no “renal problems” (AB p. 6, n. 2) is 

misleading, to say the least.   

 Dr. Lorenzo also incorrectly asserts (AB p. 10) that “no witness testified at 

trial that, had Dr. Lorenzo complied with the standard of care, Mrs. Espinosa’s 

surgery more likely than not would have been permanently canceled . . . .”  

(Emphasis added).  That assertion is flatly wrong.  The insertion of the word 

“permanently” is a new development; the words “permanent” and permanently” 

never appeared in Dr. Lorenzo’s Third DCA briefs.  Regardless, Dr. Mazzei did 

testify that the surgery would have been permanently abandoned.   

Q. Had Dr. Lorenzo met the standard of care before she went to 
surgery, we’d never get here, right? 
 
A. That’s correct.  
 
Q. The surgery doesn’t take place. 
 
A. Right. 
 

(R. 1265).  Dr. Mazzei testified that both the abnormal EKG and the abnormal 

laboratory results were sufficient reason to halt the surgery and “do an evaluation.”  

(R. 1262).   

 Dr. Mazzei further testified that the purpose of the pre-surgical anesthesia 

evaluation is to optimize the patient not just for the anesthesia, but also for the 

surgery.  (R. 1297).  The anesthesiologist’s duty is to get all of the appropriate 
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information and if he doesn’t have it, to stop the surgery.  (R. 1297).  Dr. Mazzei 

also testified that Dr. Lorenzo’s signature on the pre-anesthesia form means that he 

has completed the pre-anesthesia evaluation, (R. 1298) and that it was incumbent 

upon the anesthesiologists (including Dr. Lorenzo) to look at whatever labs are 

available.  (R. 1302).  As Dr. Mazzei described it, “there are multiple lines of 

defense, and the anesthesiologist is the last line of defense before the patient 

[undergoes surgery].”  (R. 1310). 

 Furthermore, contrary to Answer Brief 12 n. 4, Dr. Mazzei did testify that 

the abnormally high level of protein in the urine should have caused Dr. Lorenzo to 

go back to the physicians who did the pre-op evaluation for the surgery and say 

“what is up with this?  Let’s evaluate this before we proceed.”  (R. 1262).   

 The surgeon, Dr. Yates, testified that “this was an elective surgery,” and “in 

retrospect, if either of them had not cleared her, then we would have stopped the 

surgery or not done the surgery and get all these tests done.”  (R. 910).  “These 

tests” would have taken approximately one week, and the diagnosis would have 

been multiple myeloma, which would not be treated surgically, which would mean 

that the surgery would have been delayed permanently.   

 Perhaps the most misleading assertion in Dr. Lorenzo’s brief is that because 

the jury did not assess Dr. Velasquez (the other anesthesiologist) any liability in his 

capacity as a Fabre Defendant, the jury determined that Dr. Velasquez was not 
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liable for clearing Mrs. Espinosa for surgery.  Notwithstanding his misleading 

record citations (R. 2446-47, 2051, 2055-66, 2069-71, 2073), Dr. Lorenzo knows 

well that the surgeons argued only that Dr. Velasquez was negligent during the 

surgery, and by failing to have an adequate supply of blood on hand.  In short, Dr. 

Lorenzo is not being candid with this Court.   

ARGUMENT 

I. The Third District’s 2-1 Decision Conflicts With Helman 
v. Seaboard Coast Line Railroad Co., 349 So.2d 1187 (Fla. 
1977), McCain v. Florida Power Corp., 593 So.2d 500 (Fla. 
1992), Saunders v. Dickens, 151 So.3d 434 (Fla. 2014) and 
Dorsey v. Reider,   139 So.3d 860 (Fla. 2014) On the Issue 
of Proximate Cause. 

 
 Dr. Lorenzo’s argument and the Third District majority opinion turn this 

Court’s proximate cause authority on its head.  Rather than viewing the issue from 

the perspective of each successive “reasonably prudent physician,” Saunders v. 

Dickens, 151 So.3d 434 (Fla. 2014), the Respondent argues that because the 

ultimate cause of death was exsanguination, and nothing in the pre-surgical 

anesthesia evaluation would have predicted that specific outcome, there is no 

proximate (or even concurring) causation in Dr. Lorenzo’s failure to detect a 

condition which would have prevented the surgery from ever occurring.   

 The Third District majority opinion directly and expressly conflicts with this 

Court’s opinion in Saunders v. Dickens: 
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Because the central concern in medical malpractice actions is the 
reasonably prudent physician standard, the issue of whether a 
treating physician acted in a reasonably prudent manner must be 
determined for each individual physician who is a defendant in a 
medical malpractice action. . . .  Further, it is not only the final 
physician, but rather each treating physician who must act in a 
reasonably prudent manner. . . . 
 

(Id. at 442).  (Emphasis added). 

 The facts in this case, viewed in the light most favorable to the 

Plaintiff/Petitioner, as they must be, establishes that, had Dr. Lorenzo conducted a 

proper pre-surgical anesthesia evaluation of Mrs. Espinosa, he would have been 

required to report to either the surgeons, or the primary care physician Dr. 

Venereo, or all three, the abnormal EKG and the wildly abnormal amount of 

protein in Mrs. Espinosa’s urine.  The surgeon, Dr. Yates, testified that had these 

abnormal findings been brought to his attention he would not have proceeded with 

the surgery until it was determined why the results were abnormal: 

This was elective surgery, and in retrospect, if either of them had not 
cleared her, then we would have stopped the surgery or not done the 
surgery and get all these tests done. . . . 
 

(R. 910). (Emphasis added).  Since it is undisputed that the tests would have 

revealed multiple myeloma, and that multiple myeloma is not treated surgically, 

the surgery would have been stopped permanently.   

 Not only does the Respondent misinterpret this Court’s proximate cause 

authority, he also omits any discussion whatsoever of concurrent causation.  
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Although we disagree with Dr. Lorenzo’s argument that no jury could have found 

that his conduct “directly and in a natural and continuous sequence produced or 

contributed substantially to producing” Mrs. Espinosa’s death (AB p. 22), Dr. 

Lorenzo cites only Florida Standard Jury Instruction 402.6(a) “Legal Cause 

Generally.”  For all of the reasons that we outlined in our Initial Brief, and in this 

Brief, a jury could easily find that Dr. Lorenzo’s conduct directly and in a natural 

and continuous sequence caused her death during an unnecessary surgery.  

However, Dr. Lorenzo has ignored Florida Standard Jury Instruction 402.6(b) 

entitled “Concurring Cause” which provides: 

In order to be regarded as a legal cause of [injury] negligence need not 
be the only cause.  Negligence may be a legal cause of [injury] even 
though it operates in combination with [the act of another] [some 
natural cause] [or] [some other cause] if the negligence contributes 
substantially to producing such [injury].  
 

The committee notes on use for Jury Instruction 402.6(b) provide that the 

concurring cause instruction “negates the idea that a defendant is excused from the 

consequences of his negligence by reason of some other cause concurring in time 

and contributing to the same damage.”  Here, that “some other cause” could be all 

or some of Mrs. Espinosa’s primary care physician (Dr. Venereo), the other 

anesthesiologist, Dr. Velasquez, and the two surgeons.   

 In short, the connection between a negligent pre-surgical anesthesia 

clearance and surgical death is direct and occurs in a natural and continuous 
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sequence.  It certainly is not “freakish and improbable.”  The connection here is 

similar to or even more direct than the proximate cause connections in Aragon v. 

Issa, 103 So.3d 887 (Fla. 4th DCA 2012); Harris v. Gandy, 18 So.3d 569 (Fla. 1st 

DCA 2009); Hughes v. Slomka, 807 So.2d 98 (Fla. 2d DCA 2002); and Brown v. 

Kaufman, 792 So.2d 502 (Fla. 4th DCA 2001).  The Third District majority opinion 

conflicts with all of those decisions.  

 The Respondent misreads McCain v. Florida Power Corp., 593 So.2d 500 

(Fla. 1992).  Dr. Lorenzo argues that the “specific injury that actually occurred” in 

this case is surgical death by exsanguination, not merely surgical death.   

 But the Respondent completely ignores this Court’s observation in McCain:  

However, as the Restatement (Second) of Torts has noted, it is 
immaterial that the defendant could not foresee the precise manner in 
which the injury occurred or its exact extent. Restatement (Second) of 
Torts §435 (1965).  In such circumstances, the true extent of the 
liability will remain questions for the jury to decide.   
 

Id. at 503.   

 Indeed, a patient such as Mrs. Espinosa does not have to die (from whatever 

cause) in surgery in order to sue a physician for failing to prevent the surgery by 

virtue of a negligent pre-surgical evaluation.  Had Mrs. Espinosa survived the 

surgery, and then learned that she suffered from multiple myeloma, which should 

not have been treated surgically, she could have sued Dr. Lorenzo (and Drs. 
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Venereo and Velasquez) simply because she was forced to undergo an unnecessary 

surgery.   

 In McCain this Court described the extremely unusual circumstances under 

which a directed verdict or summary judgment may be entered on the issue of 

proximate cause: 

On the other hand, an injury caused by a freakish and improbable 
chain of events would not be “proximate” precisely because it is 
unquestionably unforeseeable, even where the injury may have arisen 
from a zone of risk.  The law does not impose liability for freak 
injuries that were utterly unpredictable in light of common human 
experience.   
 

Id.  Being injured – even dying – during surgery is not, as a matter of law, a freak 

and utterly unpredictable risk of undergoing surgery, particularly cranial surgery.  

Dr. Lorenzo’s argument that he would have to have foreseen that Mrs. Espinosa 

would exsanguinate during the surgery, is clearly not required in order to establish 

foreseeability and proximate cause.  Instead, those questions remain for the jury to 

decide.   

 To make certain that practitioners, and lower courts alike, completely 

grasped the point, this Court concluded: 

We believe the district court below erred in that it confused the duty 
and proximate causation elements, resulting in a mistaken assumption 
that Florida Power’s duty was to foresee the specific sequence of 
events that led to McCain’s injury, in light of the precautionary 
measures the company already had taken.   
 

Id. at 504.   



 
10 

▪ PHILIP D. PARRISH, P.A. ▪  
7301 SW 57th Court, Suite 430, Miami, Florida 33143 ▪ Telephone: (305) 670-5550 ▪ Facsimile: (305) 670-5552 

 This Court also explained that FPL was “entitled to give the fact finder all 

available evidence about intervening causes, precautions taken against the risk, the 

fact that no similar injury has occurred in the past, and the comparative negligence 

of the plaintiff, among other matters.”  Id. However, “the mere fact that such 

evidence exists – even if it ultimately may persuade the fact finder – does not 

relieve the power company of its duty.  Here, the zone of risk was foreseeable, 

giving rise to a coextensive duty of care as a matter of law.”  Id.   

 Finally, given the conflicting testimony in this case which, in and of itself, 

should have precluded a directed verdict, this Court noted in McCain: 

In many ways, the evidence is conflicting.  Nevertheless, keeping in 
mind the standard of review for proximate causation, we cannot say 
that the only reasonable inference is that McCain’s injury was 
factually unforeseeable.   
 

Id. at 505.  Here, too, the evidence conflicts in many ways.  Nevertheless, it cannot 

be said that the only inference is that Mrs. Espinosa’s surgical death was 

completely unforeseeable. 

 Respondent’s reliance upon Santa Lucia v. LeVine, 198 So.3d 803 (Fla. 2d 

DCA 2016), rev. den., 2016 WL 4705442 (Fla. 2016) is misplaced.  First, in 

LeVine “the experts all agreed that the surgery was medically appropriate and 

completed without incident.”  Id. at 806.  Here, however, the surgery was not 

medically appropriate because Mrs. Espinosa was suffering from multiple 

myeloma, which is not treated surgically.  Regardless, in LeVine, there was simply 
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no expert testimony whatsoever concerning the specific risks of which the plaintiff 

should have been advised.  Id. at 811.  To the contrary, in LeVine, there was expert 

testimony that the risks of not having the surgery were great, including the 

potential for a rupture resulting in the plaintiff’s death.  Id.  That is the precise 

opposite of the present case, where this elective surgery never should have 

occurred.  The consulting pulmonologist, Dr. DiDio, did not testify that he would 

have halted the surgery.  Id.  Here, however, Dr. Yates testified that he would have 

halted the surgery until tests were done, and it is undisputed that had the tests been 

done the diagnosis of multiple myeloma would have been made, thereby 

contraindicating the surgery.   

 Dr. Lorenzo’s reliance upon Chirillo v. Granicz, 199 So.3d 246 (Fla. 2016) 

is greatly misplaced for two reasons.  First, Chirillo addressed the duty element, 

not the proximate cause element, of a medical malpractice action.  Second, this 

Court affirmed the Second District Court of Appeal’s Opinion which reversed and 

remanded the summary judgment which had been granted on the issue of duty.  

Thus, Chirillo supports the Petitioner, not the Respondent.   

 Dr. Lorenzo attempts to distinguish Aragon v. Issa, 103 So.3d 887 (Fla. 4th 

DCA 2012) because the defendant in that case was treating the patient for the same 

condition as the interventional cardiologist who administered a fatal dose of 

contrast die.  But that is not a valid distinction.  Here, Dr. Lorenzo failed to detect 
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and report the urine protein, just as Dr. Venereo and Dr. Velasquez did.  Had he 

done so, the appropriate physician would have treated Mrs. Espinosa for multiple 

myeloma, instead of surgery.   

II.  Dr. Lorenzo’s Amici Are No Friends of Florida Patients. 
 

 Dr. Lorenzo’s Amici, the AMA and FMA, assert that among their core 

purposes are the “betterment of public health” and “securing and maintaining the 

highest standards of practice in medicine.”  (Amici Brief, p. 1).  The arguments 

they advance in their Brief are contrary to these professed principles.   

 Petitioner’s theory of liability is not premised on a post hoc ergo propter hoc 

fallacy.  Rather, it is based upon a simple common law “but for” tort theory of 

proximate cause.  As one of this Court’s seminal medical malpractice cases 

establishes, and as Judge Emas correctly noted below in his dissent, all that was 

necessary was to present proof that Dr. Lorenzo’s negligence “probably caused the 

Plaintiff’s injury.”  Gooding v. University Hosp. Bldg., Inc., 445 So.2d 1015, 1018 

(Fla. 1984).  Furthermore, it is not necessary to establish that Dr. Lorenzo’s 

negligence was the sole proximate cause of the injury; it is sufficient to show that it 

was “a substantial factor in bringing about the result.” Id.  (quoting Prosser, Law 

of Torts §41 (Fourth Ed. 1971).   

 Both the Amici and the Respondent misapply Gooding.  The basis for the 

directed verdict in Gooding was that “the testimony established a no better than 
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even chance for Mr. Gooding to survive, even had there been an immediate 

diagnosis of the aneurism and emergency surgery.”  Id. at 1018.  The present case 

is drastically different, because the lead surgeon himself testified that if the 

abnormal results been reported to him, the surgery would have been canceled, and 

a diagnosis of multiple myeloma would have been made, thereby obviating the 

need for surgery.   

 The Amici’s argument that the Petitioner is attempting to create causation 

over “facts unrelated to the exsanguination” is simply wrong.  Dr. Lorenzo’s 

negligence immediately preceded the surgery and exsanguination.  His negligence 

was not some remote cause.  Thus, the Amici’s reliance upon Dep’t of Transp. v. 

Anglin, 502 So.2d 896 (Fla. 1987), a non-medical malpractice case, decided prior 

to McCain, is greatly misplaced.1  Their argument runs directly afoul of Saunders 

v. Dickens, supra., which requires an analysis of whether each successive treating 

physician acted in a reasonably prudent manner.  Saunders, 151 So.3d at 442.   

 For this reason, the Amici’s reliance upon Dohr v. Smith, 104 So.2d 29 (Fla. 

1958) is inapposite.  Although there are dramatic factual distinctions between that 

case and this case, those differences need not be delved into here.  It is sufficient to 

note that the case is sixty years old, and has not been cited in this state by any other 

court for 30 years.  See Vargas v. Dulzaides, 520 So.2d 306 (Fla. 3d DCA 1988). 
                                                 
1 Indeed, we have been unable to find a single medical malpractice case which even 
cites Anglin. 
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This is attributable, no doubt, to a significant development in the law since Dohr 

was issued.  That development, ardently lobbied for by one of the present Amici, 

the FMA, was the advent of so-called Fabre liability.  See generally, Fabre v. 

Marin, 623 So.2d 1182 (Fla. 1993).  By virtue of Fabre, juries in this state are 

asked on a daily basis to apportion fault amongst parties and non-parties to medical 

malpractice actions.   

 Nor is this a case where Petitioner seeks to impose a duty upon Dr. Lorenzo 

to “prevent the misconduct of third persons.”  (Amici Brief, p. 8, citing Dorsey v. 

Reider, 139 So.3d 860 (Fla. 2014)).  However, if this were such a case, there is 

evidence in the record, including expert testimony, to establish that Dr. Lorenzo 

did have actual or constructive control over the instrumentality of injury (the 

scalpel) and the tortfeasor (the surgeon), because he could and should have stopped 

the surgery.   

 The Amici’s argument that Dr. Lorenzo’s involvement here was “limited to 

determining Mrs. Espinosa’s ability to undergo anesthesia, not assess her overall 

health or suitability for surgery,” (Amici Brief, p. 10) is directly refuted by the 

expert testimony of Dr. Mazzei that Dr. Lorenzo had a duty to review all lab results 

and to alert the surgeons if any were abnormal.  (R. 1254; 1262; 1297-98).   

 Finally, the Amici advance a specious argument that adhering to this Court’s 

proximate cause authority, and reversing the Third District majority opinion, 
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would undermine collaboration and team work among the physicians.  This 

argument is greatly misplaced, particularly because it is premised upon a Good 

Samaritan emergency situation (Amici Brief, p. 12), which was decidedly not the 

case here.  Mrs. Espinosa’s surgery was elective, and entirely unnecessary.   

 Furthermore, the Amici ignore the fact that Dr. Lorenzo undertook a duty 

when he voluntarily undertook to make Mrs. Espinosa his patient.  Not even Dr. 

Lorenzo has the temerity to suggest that he owed no duty at all.  See generally, 

Dean v. Wallace, 3 So.3d 1035 (Fla. 2009) (discussing the undertaker doctrine).    

CONCLUSION 
 

 The Third District’s 2-1 decision in this case directly and expressly conflicts 

with many decades of proximate cause and directed verdict authority from this 

Court and the Third District’s sister courts.  This Court should reverse and remand 

with instructions to permit this case to be retried so that a jury can determine 

whether Dr. Lorenzo was a proximate cause of Mrs. Espinosa’s death. 

Dated: April 16, 2018   Respectfully submitted, 

     Jorge P. Gutierrez, Jr., Esq. 
     Florida Bar No. 189677 
     The Gutierrez Firm 
     Counsel for Petitioner 
     301 Almeria Avenue, Suite 360 
     Coral Gables, FL  33134 
     Telephone: (305) 707-2435 
     Facsimile:  (305) 985-6232 
     Email:  jpg@thegutierrezfirm.com  

mailto:jpg@westonlawyers.com
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    Philip D. Parrish, P.A. 
    Counsel for Petitioner 
    7301 SW 57th Court, Suite 430  
    Miami, Florida 33143 
   Tel.: 305-670-5550; F. 305-670-5552 
   Email: phil@parrishappeals.com 
 
   By:      /s/ Philip D. Parrish   
    Philip D. Parrish, Esq. 
     Florida Bar No. 541877 
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(dstein@mhickslaw.com), Mark Hicks, Esq. (mhicks@mhickslaw.com), and 

Amanda Forti, Esq. (aforti@mhickslaw.com), HICKS, PORTER, EBENFELD & 

STEIN, P.A., Counsel for Respondents, 799 Brickell Plaza, 9th Floor, Miami, 

Florida 33131; Jonathon P. Lynn, Esq. (JLynn@chl-law.com), CHIMPOULIS, 

HUNTER & LYNN, P.A., Counsel for Respondents Arturo Lorenzo, M.D. and 

Anesco & Lorenzo, 150 S. Pine Island Road, Suite 510, Plantation, Florida 33324; 

and to Daniel B. Rogers, Esq. (drogers@shb.com), SHOOK HARDY & BACON 

L.L.P., Counsel for Amici Curiae, 201 S. Biscayne Blvd., Suite 3200, Miami, FL  
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