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INTRODUCTION 

This case is before the Court on discretionary review of Ruiz v. Tenet 

Hialeah Healthsystem, Inc., 224 So. 3d 828 (Fla. 3rd DCA 2017). Respondents, 

ARTURO LORENZO, M.D., and ANESCO MEDICAL SERVICES-THH, LP 

(hereafter collectively "Dr. Lorenzo") file their answer brief on the merits and 

submit that the Third District's decision below affirming the trial court's granting of 

a directed verdict in favor of Dr. Lorenzo was eminently correct, and that no 

decisional conflict exists.  

STATEMENT OF THE CASE AND FACTS 

A. Mrs. Espinosa's Tragic Death During Surgery and Estate's Lawsuit 
 
 Petitioner, ROLANDO P. RUIZ, as personal representative of the Estate of 

MARIA ELENA ESPINOSA ("Plaintiff"), filed the underlying wrongful death 

action to recover damages for Mrs. Espinosa's death by exsanguination during a 

surgical procedure to remove a tumor from her skull. (YR.43-71).1 

                                                 
1 Multiple, non-consecutively paginated records have been transmitted to this 
Court. Citations to the main "Record on Appeal" for this case, Ruiz v. Tenet 
Hialeah Healthsystem, Inc., Supreme Court Case No. SC17-1562, Third District 
Court Case No. 3D15-2474, will be designated "R.___." Citations to the "Original 
Record on Appeal from the Circuit Court" for this case will be designated 
"R2.___." Finally, citations to the "Original Record on Appeal from the Circuit 
Court" for Yates v. Ruiz, Third District Court Case No. 3D15-2267, will be 
designated "YR.___." The Yates appeal was perfected by defendants in the 
underlying action who are not involved with the instant proceedings. The Yates 
record was transmitted to this Court because it was relied upon in part in the 
appellate proceedings in Ruiz. 
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 In 2009, Mrs. Espinosa visited her primary care physician, Dr. Jorge Venero, 

to examine a large lump on the back of her head. (R.439-40). She was referred to a 

neurosurgeon and selected Dr. Basil Yates, who informed her she likely had a 

tumor which needed to be surgically removed. (R.442-43, 496). Dr. Yates ordered 

an MRI and, at a follow-up visit, reiterated his belief that surgery was necessary to 

remove the tumor. (R.444-45).   

Dr. Yates asked Mrs. Espinosa to obtain pre-operative clearance from Dr. 

Venero to rule out any medical conditions that would prevent surgery from 

proceeding. (R.497-98). An EKG and urinalysis were among the studies 

accordingly undertaken. (R.909). Dr. Venero reviewed all the studies and 

determined Mrs. Espinosa was an appropriate candidate for surgery. (R.981). 

These results were faxed to Dr. Yates, who in turn faxed them to the hospital. 

(R.1514). 

 Mrs. Espinosa underwent surgery with Dr. Yates and assistant surgeon Dr. 

Pedro Albanes on May 13, 2009, for the removal of the suspected tumor.  (R.374, 

560). Dr. Guillermo Velasquez was the assigned anesthesiologist for the surgery. 

(R.1139-40). 

 Dr. Yates made the first incision at 9:34am and began to cut a flap of skin 

and bone from the back of Mrs. Espinosa's skull in order to remove the tumor. 

(R.892, 917, 1149). Soon after the surgeons began to cut the bone, Mrs. Espinosa 
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began to lose "massive quantities of blood" from the surgical site, and within 15 

minutes had lost a quarter of her blood volume. (R.729, 734-35, 746, 797).  Dr. 

Velasquez administered medication to control her blood pressure (R.1149-53), but 

at around 10:10am, Mrs. Espinosa's blood pressure dropped substantially. (R.670, 

734, 938-40). At this point, Dr. Velasquez realized there was a "big problem" due 

to blood loss and ordered blood. (R.1156-1160, 1170-71). By 10:15am, Mrs. 

Espinosa's blood pressure had approached levels insufficient "to sustain life." 

(R.1162-62). Although Dr. Velasquez administered six units (3 liters) of blood, 

Mrs. Espinosa's blood pressure remained at critical levels. (R.576-77, 1161-63, 

1170-71). 

 Although witnesses testified that large quantities of blood had pooled in 

adjacent canisters and on the floor underneath Mrs. Espinosa, Drs. Yates and 

Albanes continued with the surgery. (R.749-50, 1493-94). Dr. Velasquez could not 

recall telling the surgeons that Mrs. Espinosa's condition was deteriorating, and the 

surgeons claimed to not be aware of any problem. (R.611-12, 894-95, 1159, 1164). 

 At 10:50am, Dr. Carlos Moreau, the Chief of Anesthesiology at the hospital, 

was walking past the operating room, saw people running inside, and entered the 

room to find a "chaotic" scenario and a 2' by 3' pool of blood on the floor 

underneath Mrs. Espinosa's head. (R.1493-94, 1527, 1852).  Dr. Moreau knew 

what type of surgery Mrs. Espinosa was undergoing, and was "surprised" to see the 
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amount of blood given the procedure. (R.1496). Dr. Moreau saw Mrs. Espinosa's 

vital signs, immediately called a code, and instructed the surgeons to stop the 

operation and begin resuscitation efforts. (R.1497, 1524). Despite these efforts, 

Mrs. Espinosa was declared dead at 11:44am. (R.1566). 

 It was subsequently determined that the tumor being removed was caused by 

multiple myeloma, a type of cancer. (R.1568). 

 The Estate sued eight medical providers and their employers, including Dr. 

Yates, Dr. Albanes and Dr. Velasquez. (YR.43-71). The evidence and testimony at 

trial would establish that the bleeding came from the edge of the bone that had 

been cut during the surgery, and that Mrs. Espinosa's death resulted from a failure 

to control the bleeding which led to cardiac arrest. (R.751, 797, 835, 1292).  

Plaintiff contended at trial that Dr. Yates and Dr. Albanes, who were 81 and 77 

years old, respectively, at the time of the surgery (R.377, 543, 878), negligently: 

used clips that were "archaic" and a surgical technique that prevented them from 

stopping blood loss sooner (R.788, 794); misdiagnosed Mrs. Espinosa's multiple 

myeloma prior to the surgery and thus failed to appreciate that surgical excision 

was not indicated (R.717-19, 784); and failed to stop the surgery sooner when it 

was apparent Mrs. Espinosa was bleeding out. (R.865). 

Plaintiff's experts unanimously agreed at trial that Mrs. Espinosa's death was 

caused by blood loss during the surgery, that the blood loss was unrelated to any 
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preexisting condition, and that Mrs. Espinosa had no preexisting condition that 

rendered her a surgical risk. (R.1292-93, 1306, 1316, 1331).  No witness testified 

at trial that Mrs. Espinosa's blood loss was more likely than not preceded by a 

cardiac incident. 

B. Dr. Lorenzo's Involvement in Mrs. Espinosa's Care and Treatment 

 Plaintiff also sued Dr. Lorenzo, an anesthesiologist who briefly met with 

Mrs. Espinosa prior to her surgery but was not involved in the surgery. (Id.).  

When Mrs. Espinosa arrived for surgery at Hialeah Hospital on the morning on 

May 13th, Dr. Lorenzo was also at the hospital performing a pre-anesthesia 

evaluation on his assigned patient. (R.1000). A pre-anesthesia evaluation involves 

interviewing the patient, reviewing medical records and studies, and conducting a 

basic examination to assess a patient's ability to tolerate anesthesia and any risks 

that would make anesthesia inadvisable. (R.1013-14, 1060, 1110-11).  

 Although Dr. Velasquez was assigned to be Mrs. Espinosa's anesthesiologist 

for the surgery, he had not arrived by the time Dr. Lorenzo finished his own 

patient's evaluation, and Mrs. Espinosa had been waiting over an hour to be seen. 

(R.1000, 1495).  Dr. Lorenzo thus decided to ask Mrs. Espinosa a few questions to 

"get her mind off" the surgery, and "expedite things along and get her ready." 

(R.1000-01). Dr. Lorenzo told Mrs. Espinosa that he was "not going to be [her] 

anesthesiologist." (R.1002).  
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Dr. Lorenzo then performed a portion of the pre-anesthesia evaluation, 

asking her the first "four or five" questions on the evaluation form. (R.1089). Dr. 

Lorenzo checked Mrs. Espinosa's heart and lungs with a stethoscope, conducted a 

neurology exam to make sure she "could close her eyes, open her mouth, [and] 

move her hands," and asked her basic questions about her heart, lungs, kidneys, 

and a few other systems, checking boxes on the form as he went. (R.1003-09, 

1070).2 

In checking her heart, Dr. Lorenzo reviewed the EKG, noticing that the 

computerized report identified several possible issues and labeled the EKG 

"abnormal," and that the copy of underlying raw data was blurry, but interpretable. 

(R.1012-19).3 About three in ten EKGs return designated by the computer as 

"abnormal," and the patient's history and doctor's examination are more important 

indicators of cardiac health. (R.1019). Mrs. Espinosa was only 45 years old, had 

never had chest pain, worked a vigorous job, and did not have high blood pressure, 

high cholesterol, diabetes, or a family history of heart problems. (R.1019-20). Dr. 

                                                 
2 Although Plaintiff makes much of the fact that Dr. Lorenzo checked "negative" 
for "dialysis" and "checked the 'renal' box … 'negative,' meaning no problems" 
despite not having seen her urinalysis, it was undisputed Mrs. Espinosa had no 
renal problems or dialysis. (I.B.5, 9). (R.1006, 1254-55). 
3 Plaintiff takes deposition testimony out of context to assert that he conceded the 
EKG was illegible, contrary to his trial testimony. (I.B.6). As was brought out at 
trial, Dr. Lorenzo clarified in his deposition that "you could read" the EKG, and 
that while the EKG quality "wasn't optimal" or "perfect," it also "wasn't anything 
overly abnormal." R.1088, 1092).  



 

7 
 

Lorenzo accordingly concluded that her heart was healthy and, notwithstanding the 

EKG, there was no cardiologic reason she could not undergo anesthesia. (R.1019-

21).  

Dr. Lorenzo also noticed four units of blood had been pre-ordered for the 

surgery instead of the usual two, which prompted him to consult the first page of 

Mrs. Espinosa's lab results to check her hematocrit and hemoglobin to determine 

whether she was anemic. (R.1009, 1013). The results showed she was not. (Id.).  

Before Dr. Lorenzo had a chance to proceed to review the remaining two 

pages of the labs, which included the results of Mrs. Espinosa's urinalysis, Dr. 

Velasquez arrived. (R.1079-80). Dr. Lorenzo told Mrs. Espinosa that Dr. 

Velasquez was "going to be [her] anesthesiologist" and was "going to take over," 

and informed Dr. Velasquez: "There is nothing, no major medical problems 

whatsoever. You may want to take a look at the EKG." (R.1012). Dr. Lorenzo also 

signed the evaluation form when Dr. Velasquez arrived because he had seen Mrs. 

Espinosa, albeit for only a few minutes, and had made entries in her medical chart; 

as such, he was "supposed to sign," and "it would be unethical for [him] not to put 

[his] name on" the form. (R.1123). All told, Dr. Lorenzo spent three to five 

minutes with Mrs. Espinosa.  (R.1063). 

 Dr. Velasquez then performed his own complete pre-anesthesia evaluation 

"[f]rom beginning to end." (R.1115-16). Dr. Velasquez concluded Mrs. Espinosa 
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could safely undergo anesthesia and added his signature to the form, designating 

himself the "evaluator." (R.1128-29). At trial, Dr. Velasquez confirmed he was the 

one who fully evaluated Mrs. Espinosa and decided she could be cleared for 

surgery: "I was the one who did a full evaluation of the patient"; "I made that 

determination." (R.1129, 1132). 

C. Parties' Positions at Trial and Plaintiff's Evidence. 

 The Estate settled with Dr. Velasquez prior to trial and dismissed him from 

the case. (YR.370-73). The surgeons thereafter pled his negligence as a proximate 

cause of Mrs. Espinosa's death, and included his name on the verdict form as a 

"Fabre" defendant. (YR.810). The trial proceeded against Dr. Lorenzo, Dr. Yates 

and Dr. Albanes. 

 At trial, Plaintiff contended that Drs. Yates and Albanes were negligent in a 

number of ways, which led to Mrs. Espinosa bleeding to death on the operating 

table. (R.385-86). Drs. Yates and Albanes attempted to shift blame onto Dr. 

Velasquez by contending that it was Dr. Velasquez's responsibility to warn them if 

Mrs. Espinosa's condition became critical, and he failed to do so until it was too 

late. (R.905). As the anesthesiologist who cleared Mrs. Espinosa for surgery, Dr. 

Velasquez was also blamed for not preventing the surgery from proceeding. 

(R.1286). 

As to Dr. Lorenzo, Plaintiff's expert anesthesiologist, Dr. William Mazzei, 
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testified that the purpose of an anesthesiologist's pre-operative assessment is to 

minimize the risks associated with anesthetic being administered. (R.1292-93). Dr. 

Mazzei opined that Dr. Lorenzo fell below the standard of care because Mrs. 

Espinosa's pre-surgical lab results indicated two potential abnormalities that 

required further investigation: first, Dr. Lorenzo checked off on Mrs. Espinosa's 

EKG report despite the fact that it was blurry and the computer-generated 

designation was "abnormal." (R.1259-60). 

Second, the labs showed an abnormally high level of protein in Mrs. 

Espinosa's urine. (R.1261). Dr. Lorenzo testified that he never had a chance to read 

the page of the lab report with the urine levels, and he did not sign off on it. 

(R.1079). Dr. Mazzei testified as to what Dr. Lorenzo should have done "had [he] 

reviewed the entire laboratory results." (R.1261). Although Dr. Velasquez took 

over before Dr. Lorenzo had reached that page, Dr. Mazzei testified that Dr. 

Lorenzo should have investigated those lab results, and had he done so the surgery 

would have been "delayed" and the "catastrophic blood loss" would not have taken 

place. (R.1265-66, 1332). 

Plaintiff incorrectly contends that "Dr. Lorenzo conceded that if either the 

abnormal EKG or the abnormal lab results had been brought to the surgeon's 

attention, more likely than not the surgery would not have taken place that day." 

(I.B.8). In response to a question about the difference between the primary care 
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physician's pre-operative clearance and the clearance given by him and Dr. 

Velasquez, Dr. Lorenzo testified that it is the anesthesiologists who make the 

"ultimate decision" as to whether the patient can undergo anesthesia. (R.1062). 

No witness testified at trial that, had Dr. Lorenzo complied with the standard 

of care, Mrs. Espinosa's surgery more likely than not would have been permanently 

canceled and she would have survived.  Rather, Plaintiff's anesthesiology expert, 

who was not qualified to (and did not) opine as to what a neurosurgeon would have 

done, testified that the surgery would have been delayed and thus would not have 

taken place when it did had Dr. Lorenzo ordered another EKG and/or brought the 

labs reports to another doctor's attention. (R.1265). 

 a. No Witness Testifies that EKG Report was Related to Death or 
 Should Have Prevented Surgery From Taking Place 

 
 The evidence was undisputed that the EKG report Dr. Lorenzo viewed was a 

false positive, that Mrs. Espinosa's bleed and resulting death were unrelated to any 

cardiac issue, and that a repeat EKG would have resulted in a normal reading. The 

autopsy showed Mrs. Espinosa died of exsanguination and that she had no cardiac 

issues or acute heart damage that would have prevented the surgery from 

proceeding. (R.802, 1330-31, 1576). 

 Plaintiff's expert neurosurgeon, Dr. Michael Chaparro, testified that the EKG 

and report had "nothing to do with this case" (R.802-05), that Mrs. Espinosa bled 

to death in the operating room, and that she did not die from any preexisting 
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condition related to her heart. (R.751). Dr. Chaparro also opined that there was "no 

reason" to "repeat the EKG," and that an anesthesiologist reviewing the original 

blurry EKG would reasonably find that it had "no clinical significance" and was 

not a reason to cancel the surgery. (R.807-08). 

 Dr. Moreau, the chief of anesthesia and medical director at the Hospital in 

charge of day-to-day anesthesiology administration and assignment of 

anesthesiologists to specific patients, also believed the EKG was a false positive. 

(R.1514-15). He testified that the abnormal EKG report would not require an 

anesthesiologist to "cancel the case" or refuse to clear the patient for surgery. 

(R.1514-16). Though Dr. Moreau believed an anesthesiologist should reconcile an 

abnormal EKG with the patient's history before clearing her for surgery, he also 

testified surgery would not be postponed if the new EKG came back normal, which 

it would have here. (R.1506-07, 1530-31). 

Dr. Mazzei agreed that Mrs. Espinosa bled to death in the operating room 

and did not die from any condition related to her heart. (R.1292). He admitted that 

the EKG findings were inconsistent with the anatomic findings on autopsy, and 

were probably caused by a benign enlargement in the right heart that neither he nor 

anyone contended was related to Mrs. Espinosa's death. (R.1247-48). He agreed 

that a repeat EKG would have revealed an absence of cardiac problems, and that 

nothing about Mrs. Espinosa's history or physical examination "would suggest that 
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she couldn't safely undergo anesthesia." (R.1330-32). 

Thus, although Dr. Mazzei testified that the standard of care required a "new 

EKG" (R.1228-29, 1242-43, 1260), he did not testify that a new EKG would have 

prevented the surgery from proceeding or more likely than not would have 

prevented Mrs. Espinosa's death. (R.1228-29, 1260). 

Dr. Mazzei also testified that if the new EKG came back abnormal, the 

standard of care required that the surgeons be told to postpone the surgery for 

further cardiac evaluation. (R.1245-46).4 However, Dr. Mazzei later confirmed that 

a new EKG would not have prevented the surgery in this case because any 

physician can perform an EKG, the machines are "sitting right there in the 

preoperative area," an EKG report can be produced in "minutes," and the surgery 

would have proceeded once a new EKG inevitably showed Mrs. Espinosa had no 

heart issues. (R.1245-47, 1330-31). This was consistent with Dr. Lorenzo's 

testimony that another EKG could have been performed on the spot without 

appreciably delaying surgery. (R.1094-96).5 

Although Dr. Yates stated on the death certificate that Mrs. Espinosa died of 

                                                 
4 It was under this hypothetical scenario that he opined Dr. Lorenzo should have 
told Dr. Yates "that it would not be safe to proceed at the current time," and not 
with respect to the urine protein levels, as Plaintiff represents. (I.B.12).  
5 Contrary to Plaintiff's assertion, Dr. Lorenzo never conceded that "more likely 
than not the surgery would not have taken place that day" if he reported the 
abnormal EKG or urine protein levels to the surgeons. (I.B.8). He merely agreed 
the EKG and labs would need to be "reconciled" before surgery. (R.1050). 
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"heart failure" and also denied, despite all evidence to the contrary, that Mrs. 

Espinosa experienced any abnormal blood loss, he admitted that a heart can fail 

due to a lack of blood supply, and that he did not know what caused Mrs. 

Espinosa's heart to fail. (R.895-98). Dr. Albanes similarly denied any abnormal 

bleeding whatsoever and "assumed" Mrs. Espinosa's blood pressure dropped due to 

"failure of the heart." (R.576-79, 687-88).  However, neither doctor testified that 

Mrs. Espinosa's heart failure was due to a preexisting condition, and in fact Dr. 

Yates opined at trial that her catastrophic blood pressure drop resulted from a 

reaction to the anesthesia mediations or antibiotics that could not have been 

anticipated. (R.969-70). 

 b. No Witness Testifies that Urine Protein Levels Were Related to 
 Mrs. Espinosa's Death 

 
There was also no testimony or evidence that Mrs. Espinosa's death was 

caused by the high levels of protein that were found in her urine. (R.1292, 1609).  

The evidence was undisputed that Mrs. Espinosa's urine protein level did not make 

her an anesthesia risk or play a role in her death. (R.1293-94, 1331-32). Dr. 

Moreau testified that Mrs. Espinosa's urine protein levels would not require an 

anesthesiologist to cancel or refuse to clear a patient for surgery. (R.1514-16). Dr. 

Lorenzo testified that the protein levels "would not affect [his] anesthetic at all." 

(R.1025). 

Dr. Mazzei agreed that a high protein level does not mean a patient cannot 
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undergo surgery; rather, he contended it should have been "evaluated" first because 

proteinuria can signal a number of conditions including multiple myeloma. 

(R.1253-55). However, he also agreed that none of the potential abnormal 

urinalysis findings that could affect anesthetic were present in Mrs. Espinosa's 

case. (R.1252-55, 1260-61). And he did not (and could not) testify as to what 

would have happened if Dr. Lorenzo had reported the protein to another 

physician.6  

Dr. Mazzei testified that an anesthesiologist who sees abnormal urine protein 

levels should "want to know, 'Why is this urine abnormal? Is it going to affect the 

anesthetic?" (R.1261). He also testified that an anesthesiologist who sees high 

protein levels without kidney disease should wonder, "is this a sign of what's really 

going on with the patient?" (Id.). Although Dr. Lorenzo never saw the lab page, Dr. 

Mazzei testified that he should have "gone back to the physicians who did the pre-

op evaluation for the surgery and said, "What is up with this? Let's evaluate this 

before we proceed." (R.1262). 

However, Dr. Mazzei expressly testified that he would not "hold Dr. 

                                                 
6 Dr. Mazzei testified an anesthesiologist may not clear a patient for surgery 
because of protein in the urine where it could indicate kidney disease but that, here, 
"this patient's chemistry … showed that the kidneys were working fine, so we can 
get rid of the idea of kidney problems." (R.1255). He further explained that 
abnormal sugar levels may indicate a person has untreated diabetes and should not 
undergo surgery, or evidence of infection in the urine may dissuade physicians 
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Lorenzo" to a diagnosis of multiple myeloma. (Id.).  In addition, Dr. Mazzei never 

testified, and in fact as an anesthesiologist was not qualified to testify, that it was 

more likely than not that if Dr. Lorenzo had seen and acted on the urine protein 

labs, the surgery would have been cancelled.  Dr. Mazzei did not opine that either 

abnormality required Dr. Lorenzo to refuse to clear Mrs. Espinosa for surgery or 

have the surgery cancelled outright under the existing facts. (Id.).  Rather, he 

testified that if Dr. Lorenzo had conferred with Dr. Venero, the surgery that Mrs. 

Espinosa underwent that day "doesn't take place." (R.1265). 

Although Plaintiff points to Dr. Mazzei's testimony that an anesthesiologist 

"ha[s] to stop the surgery" if he lacks information important to his anesthetic, he 

was referring to situations where he is fully evaluating his own patient (which Dr. 

Lorenzo was not). (I.B.12; R.1297-98). In any event, the protein levels 

undisputedly presented no anesthetic risk. 

D. Trial Court Grants Dr. Lorenzo's Motion for Directed Verdict 

 Dr. Lorenzo moved for directed verdict at the close of Plaintiff's case. 

(R.1645-54). The trial judge carefully questioned Plaintiff's counsel as to what 

evidence supported causation: 

 [THE COURT] And let's assume for a moment that Dr. 
Lorenzo did a preop evaluation. Let's just assume that's true, and let's 

                                                                                                                                                             
from proceeding with a surgery on the bone—but he did not testify that any of 
those concerns were present in Mrs. Espinosa's case. (R.1251-55, 1260-61). 
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assume he did it negligently, that he just didn't read the second page, 
ignored everything. 
 
 What is the evidence of causation of your client's demise, which 
is, by the way, nothing short of a tragedy? 
 
 MR. GUTIERREZ: Your Honor, the surgery doesn't take place. 
He shouldn't have done it. There is a laundry list of – 
 
 THE COURT: Let me finish. So assume he says, "Guys, I can't 
read this EKG. Guys, I know it is not my assigned case, but these 
reports show heightened protein levels. These reports show -- the 
EKG shows that it is abnormal. That's what it says there.  Let's do 
another EKG." 
 
 And assume they do, they say, "You know what, you are right, 
Lorenzo. Let's do another EKG." 
 
 And it comes out showing exactly what everybody has agreed, 
there is no cardiovascular disease, there is nothing wrong with your 
client, and there is no indication against going on -- and that's what 
Dr. Moreau said. He said there is nothing that he knows of that was 
contraindicated for going into surgery. This woman had no symptoms 
of any heart disease, nothing having to do with respiratory problems. 
 
 So what is going to be the result? The surgery is still going to 
take place. Is any of that going to prevent her from exsanguinating? 
 
 MR. GUTIERREZ: Well, the problem is Dr. Lorenzo is the last 
person -- he said -- that's not in the surgery. There is testimony – 
 
 THE COURT: I thought he was first, and then Velasquez came 
along?  That is the testimony I heard. 
 
 MR. GUTIERREZ: But the testimony from Dr. Chaparro and 
Dr. Mazzei -- and even his own expert, which we haven't even got 
there – 
 
 THE COURT: No, we are not considering his evidence. This is 
your evidence. 
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 MR. GUTIERREZ: And this has to be in the light most 
favorable to the plaintiff, that Dr. Moreau, if he – 
 
 THE COURT: That's what I am saying. Assume he even did the 
preop. 
 
 MR. GUTIERREZ: If he follows the standard of care, he gets -- 
he gets – 
 
 THE COURT: Answer my question. What is proof of 
causation? 
 
 What did he do or not do that caused her to exsanguinate? 
 
 Is there evidence of that? 
 
 Tell me what evidence there is. 
 
 MR. GUTIERREZ: He put her in a position where she is 
exsanguinating. 

 
(R.1648-50).  

 Plaintiff's counsel then asserted the benign autopsy finding of an enlarged 

heart "could have contributed to her death." (R.1651). The judge correctly pointed 

out that no witness cited the enlarged heart to suggest Mrs. Espinosa had a cardiac 

issue for which the surgery should have been cancelled. (R.1651-52). When 

pressed to identify any evidence "show[ing] he caused her death, other than if he 

had done all that, she would have been in surgery 20 minutes later," Plaintiff's 

counsel stated that Dr. Moreau testified "he would have cancelled the surgery." 

(R.1652). However, the judge accurately recalled Dr. Moreau "said just the 
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opposite." (Id.; R.1515-16). Finding only "speculation" and "no proof of causation" 

in Plaintiff's case, the court directed a verdict for Dr. Lorenzo. (R.1653). 

 The court denied the surgeons' motion for directed verdict as to their 

negligence, and reserved ruling on the surgeons' motion seeking a directed verdict 

finding Dr. Velasquez causally negligent as a matter of law. (R.1654-67). 

 Drs. Yates and Albanes continued to assign fault to Dr. Velasquez as a 

Fabre defendant, and in closing repeatedly referred to the "tragic anesthesia death 

of Mrs. Espinosa" at the hands of Dr. Velasquez, who, like Dr. Lorenzo, cleared 

Mrs. Espinosa for surgery following his assessment and allegedly failed to alert the 

surgeons to Mrs. Espinosa's deteriorating condition in time to prevent her death. 

(R.2046-47, 2051, 2055-66, 2069-71, 2073).  Plaintiff had also previously been 

critical of Dr. Velasquez's failure to stop the procedure from going forward. 

(R.1286).  

 The jury found Drs. Yates and Albanes liable in equal proportions of fault, 

awarding Plaintiff over $7.5 million. (R.2132-35). Significantly, however, the jury 

found Dr. Velasquez not liable—which necessarily included a determination that 

he either did not breach the standard of care in clearing Mrs. Espinosa for surgery, 

or that his clearance did not cause her injury. (R.2133). 

 Plaintiff moved post-trial for reconsideration of the directed verdict and for a 

new trial with respect to Dr. Lorenzo, which was denied. (YR.1351-55, 1438-39). 
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The surgeons resolved their claims with the estate following the trial, and Plaintiff 

appealed the final judgment entered in Dr. Lorenzo's favor to the Third District 

Court of Appeal. (R2.1617-23). 

E. The Directed Verdict is Affirmed on Appeal.  

The directed verdict for Dr. Lorenzo was affirmed 2-1. Ruiz, 224 So. 3d at 

830. The majority opinion set out the pertinent facts, acknowledged that on de 

novo review of a directed verdict, "all evidence must be reviewed in a light most 

favorable to the non-moving party," and concluded, "[t]here is no competent, 

substantial evidence at trial from which a jury could reasonably conclude that Dr. 

Lorenzo's behavior fell below the standard of care, or that any breach of the 

standard of care more likely than not caused Espinosa's death." Id.  

The majority expressly agreed with the trial court's conclusion that there was 

no proof of causation, which was supported upon "[a] review of the record in the 

light most favorable to Ruiz." Id. The Court observed that "the record is 

abundantly clear that the primary cause of Mrs. Espinosa's death was 

exsanguination," and "[n]one of the expert witnesses testified that Dr. Lorenzo's 

evaluation of Espinosa fell below the standard of care such that any breach more 

likely than not caused Espinosa's death." Id. The Court concluded "the record is 

devoid of competent, substantial evidence upon which to conclude that the blurry 

EKG or the abnormal protein levels results caused Espinosa's death." Id. The 
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Honorable Judge Kevin Emas authored a dissenting opinion. Id. at 830-36. 

Plaintiff thereafter petitioned this Court for discretionary review, asserting 

the decision below expressly and directly conflicts with a laundry list of precedents 

from this and other courts setting out the standards for proximate cause and review 

of directed verdicts. (Pet's Brf. on Jur.). Jurisdiction was granted despite Dr. 

Lorenzo's responsive argument that no conflict exists. (Resp's Brf. on Jur.). 

SUMMARY OF THE ARGUMENT 

  The decision below must be affirmed on the basis of causation, or lack 

thereof. Plaintiff's argument that a jury could hold Dr. Lorenzo liable because his 

conduct was a "but-for" cause of Mrs. Espinosa going to surgery contradicts the 

fundamental principles of legal causation by disregarding the requirement that a 

cause must be proximate. There was no evidence supporting the required showing 

that Dr. Lorenzo's alleged breaches foreseeably and substantially caused Ms. 

Espinosa to bleed to death from a surgical incision—which was the specific injury 

that actually occurred here, not "going to surgery," as Plaintiff asserts. 

 In any event, Plaintiff's legally flawed "but-for" theory that surgery would 

have been avoided was supported only by speculative and incompetent testimony 

which could be given any weight under Florida law. The evidence established that 

Dr. Lorenzo was not even the "but for" cause of Ms. Espinosa going to surgery, let 

alone the proximate cause.  No jury could have found liability against Dr. Lorenzo.  
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 Alternatively, review should be discharged as improvidently granted.  The 

decision below rests on basic, longstanding principles of proximate causation, and 

does not create any express and direct conflict with a decision of this Court or 

another district court of appeal. 

STANDARD OF REVIEW 

A directed verdict is reviewed de novo.  Kopel v. Kopel, 229 So. 3d 812, 819 

(Fla. 2017). The appellate court must "view the evidence and all inferences of fact 

in the light most favorable to the nonmoving party, and can affirm a directed 

verdict only where no proper view of the evidence could sustain a verdict in favor 

of the nonmoving party." Friedrich v. Fetterman & Assocs., P.A., 137 So. 3d 362, 

365 (Fla. 2013) (quotation omitted). A directed verdict is appropriate where the 

non-movant failed to adduce evidence that the negligent act more likely than not 

caused the injury. Id.  

ARGUMENT 

I. THE UNDISPUTED EVIDENCE ESTABLISHED A COMPLETE 
LACK OF ANY CAUSAL LINK BETWEEN DR. LORENZO'S 
ALLEGED NEGLIGENCE AND MRS. ESPINOSA'S DEATH. 

 
The Third District majority and trial court squarely and correctly identified 

the fundamental defect in Plaintiff's case against Dr. Lorenzo and ruled 

accordingly.  Even assuming Dr. Lorenzo owed Mrs. Espinosa a duty of care and 

breached such duty (which is denied), the evidence was undisputed that her death 
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during surgery had absolutely nothing to do with alleged failures to order a repeat 

EKG, and talk to Mrs. Espinosa's primary care physician about the protein in Mrs. 

Espinosa's urine.  To the contrary, every single witness who gave a causation 

opinion agreed that Mrs. Espinosa bled to death for reasons completely unrelated 

to her pre-operative anesthesia assessment. 

Thus, no jury could have found Dr. Lorenzo's conduct "directly and in a 

natural and continuous sequence produce[d] or contribute[d] substantially to 

producing" Mrs. Espinosa's death by exsanguination. (R.2007); In re Standard 

Jury Instructions in Civil Cases - Report No. 09-01, 35 So. 3d 666, 688 (Fla. 

2010). 

It is well settled that to prevail in a medical malpractice (or any negligence) 

case, a plaintiff must establish the standard of care owed by the defendant, that the 

standard was breached, "and that said breach proximately caused the damages 

claimed." Gooding v. Univ. Hosp. Bldg., Inc., 445 So. 2d 1015, 1018 (Fla. 1984).  

There must be proof "that the injury more likely than not resulted from the 

defendant's negligence in order to establish a jury question on proximate cause." 

Id. at 1020. See also Torres v. Sarasota County Pub. Hosp. Bd., 961 So. 2d 340, 

344 (Fla. 2007) (plaintiff in medical malpractice action must prove "an injury 

proximately caused by the defendant's breach of duty"). 

Proximate causation "is concerned with whether and to what extent the 
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defendant's conduct foreseeably and substantially caused the specific injury that 

actually occurred."  McCain v. Fla. Power Co., 593 So. 2d 500, 502 (Fla. 1992).  

"[H]arm is 'proximate' in a legal sense if prudent human foresight would lead one 

to expect that similar harm is likely to be substantially caused by the specific act or 

omission in question." Id. at 503. "On the other hand, an injury caused by a 

freakish and improbable chain of events would not be 'proximate' precisely 

because it is unquestionably unforeseeable…." Id.  

"It is possible for a defendant to owe a legal duty of care to a specific 

plaintiff yet not be liable to that plaintiff because proximate causation cannot be 

proven."  Chirillo v. Granicz, 199 So. 3d 246, 252 (Fla. 2016), citing McCain, 593 

So. 2d at 502-03. In that context, it is proper for a court to find in the defendant's 

favor as a matter of law. Chirillo, 199 So. 3d at 252-53. 

Mrs. Espinosa undisputedly died of massive blood loss from the surgical 

incision that was completely unrelated to any preexisting condition, including 

cardiac, urinary protein or renal abnormalities. To prove legal causation, Plaintiff 

was required to prove Dr. Lorenzo's conduct more likely than not "foreseeably and 

substantially caused the specific injury that actually occurred," i.e., death by 

exsanguination.  McCain, 593 So. 2d at 502 (emphasis added). 

Plaintiff presented no evidence (and now fails to present any argument) that 

Dr. Lorenzo's alleged breaches of the standard of care "foreseeably and 
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substantially" caused Mrs. Espinosa to suffer massive and continuous bleeding 

from the surgical incision with the three physicians in the operating room failing to 

stop the surgery for close to an hour while her vital signs remained critical.  

Plaintiff's experts squarely rejected any argument that Mrs. Espinosa's false 

positive EKG reading or urine protein level had any relation to her bleed and 

resulting heart failure. (R.751, 802-05, 1292). 

Although the defendant surgeons disingenuously attempted to create a fact 

issue regarding the cause of death where none existed, their trial testimony was 

wholly insufficient to get Plaintiff over the threshold to prove proximate causation.  

Dr. Yates testified that he did not know what caused Mrs. Espinosa's heart to fail, 

and later opined that her blood pressure drop resulted from an unanticipated 

reaction to the anesthesia mediations or antibiotics. (R.895-98, 969-70). Dr. 

Albanes merely "assumed" in conclusory fashion that Mrs. Espinosa's blood 

pressure dropped due to "failure of the heart." (R.576-77, 687-88). Both doctors 

disregarded the physical evidence in giving that testimony and, more significantly, 

neither stated their opinion under the required "more likely than not" standard. 

 Dr. Mazzei's testimony similarly did not support legal causation. Dr. Mazzei 

opined Dr. Lorenzo should have informed the surgeons of the abnormal EKG and 

urged further evaluation, and/or obtained a new EKG. (R.1228-29, 1245-47). 

However, the undisputed evidence showed that obtaining another EKG would have 
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taken only a few minutes and would have revealed, as verified by the autopsy 

report, that Mrs. Espinosa was not suffering from any cardiac condition that would 

have required cancelation of her surgery. (R.802, 1094-1096, 1228-29, 1247, 1331-

32). In turn, no fact issue was created by Dr. Mazzei's speculation on direct that if 

the second EKG showed the same abnormalities that appeared in the first EKG, Dr. 

Lorenzo should then have told the surgeons to postpone the procedure. (R.1245-

46). Dr. Mazzei conceded that a cardiac evaluation would have revealed no 

myocardial infarction ever occurred, and would have shown no coronary artery 

disease. (R.1330). 

Nor did Dr. Mazzei create a fact issue by opining that Dr. Lorenzo (who 

never reached the second page of Mrs. Espinosa's labs before Dr. Velasquez 

arrived) should have seen the high urine protein level in the labs and asked the 

physician who did the pre-operative assessment to evaluate the protein level before 

the surgery proceeded. (R.1262). First, Dr. Mazzei testified that Dr. Lorenzo was 

not responsible for diagnosing Mrs. Espinosa's multiple myeloma. (Id.). Second, 

and critically, Dr. Mazzei never testified that, had Dr. Lorenzo inquired about the 

protein, the surgery more likely than not would have been cancelled and Mrs. 

Espinosa would not have died.  In fact, it was undisputed that her protein level did 

not create an anesthesia risk. 

The only proper view of the evidence was that Mrs. Espinosa would have 
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been cleared for and undergone surgery, possibly later than scheduled, had Dr. 

Lorenzo complied with Plaintiff's purported standard of care. 

The futility of Plaintiff's causation argument is shown by Plaintiff's attempts 

to explain causation to the trial judge, and again in this Court.  Plaintiff asserted 

that Dr. Lorenzo should be held causally negligent because he "put her in a 

position where she is exsanguinating" in surgery and was thus a "but-for" cause of 

her injuries. (R.1650, 1652).  Plaintiff continues to repeat the misplaced argument 

that causation existed because there was evidence that "but for Dr. Lorenzo's 

negligence...Mrs. Espinosa would not have undergone surgery, where she died." 

(R.1649-50, 1652; I.B.26).7 

                                                 
7 The tipsy coachman doctrine renders meritless Plaintiff's contention that the 
Third District's decision is erroneous because the trial court purportedly directed a 
verdict for Dr. Lorenzo on "an entirely different" ground than was asserted in 
defense counsel's motion. (I.B.14, 21, n.4). See Dade Cty. Sch. Bd. v. Radio Station 
WQBA, 731 So. 2d 638, 644 (Fla. 1999) (a correct result reached by a trial court 
will be upheld on appeal, even if granted for the wrong reasons, if the record 
contains any basis to support the judgment); Cook v. Bay Area Renaissance 
Festival of Largo, Inc., 164 So. 3d 120, 122-23 (Fla. 2d DCA 2015) (where 
defendant moved for and was granted summary judgment based on lack of control 
over property, it was not prevented from arguing on appeal that summary judgment 
was alternatively proper because it had no duty to warn plaintiff: "the fact that 
[defendant], as the appellee, did not raise this argument below does not prevent [it] 
from raising it on appeal"). Plaintiff's citation to Aills v. Boemi, 29 So. 3d 1105 
(Fla. 2010), is misplaced. Aills holds that a specific objection must be made in 
order to preserve an argument that the trial court's ruling was erroneous. Here, the 
trial court correctly granted the directed verdict, and thus there was no error for Dr. 
Lorenzo to preserve. Plaintiff did not complain about the basis for the trial court's 
ruling in the Third District.  
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The law of proximate cause does not recognize a connection so fortuitous. It 

requires that the defendant's conduct "foreseeably and substantially caused the 

specific injury that actually occurred. McCain, 593 So. 2d at 502. The trial court 

was absolutely correct in observing that if Dr. Lorenzo's alleged negligence could 

be deemed a cause of Ms. Espinosa's death by allowing her to be in the operating 

room, he no more caused her death than the cab driver who dropped her off at the 

hospital. (R.1650). 

  Plaintiff ignores McCain when he argues it was error for the Third District to 

require Plaintiff to prove Dr. Lorenzo's alleged breaches "actually medically 

caused Mrs. Espinosa's death" because "the jury could have concluded that the 

failure to communicate the abnormal findings contributed to Mrs. Espinosa's death 

under a simple case of 'but for' causation." (I.B.27-28). Plaintiff goes on to argue 

that, "'But for' Dr. Lorenzo's failure to communicate those two findings to the 

surgeons, the surgeons would not have proceeded with the surgery, during which, 

it is undisputed, Mrs. Espinosa bled to death." (Id.). See also (I.B.16-17: "Ms. 

Espinosa would not have exsanguinated if she were not in surgery. How did she 

get to surgery?"). 

 These arguments ignore the "specific injury" requirement articulated in 

McCain.  A defendant cannot be held liable for simply setting a chain of events in 

motion unless the resulting injury was reasonably foreseeable. Under no 
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circumstances could "going to surgery" constitute "the specific injury that actually 

occurred" in this wrongful death case.  

 Plaintiff's attempts to recharacterize this case as a "Stuart v. Hertz" or 

"Saunders" scenario are entirely misplaced. (I.B.27-28). This case does not 

remotely implicate Stuart v. Hertz, 351 So. 2d 703 (Fla. 1997), which holds that 

negligent medical care is a foreseeable consequence of a tortfeasor's conduct which 

results in an initial injury requiring such treatment. (I.B.28). Dr. Lorenzo did not 

cause Mrs. Espinosa any initial injury for which she sought medical treatment, and 

there were no "upstream tortfeasors"—only multiple defendants whom Plaintiff 

asserted were joint tortfeasors with respect to Espinosa's single injury. (I.B.28). 

 Similarly, in complete contrast to Saunders v. Dickens, 151 So. 2d 434 (Fla. 

2014), Dr. Lorenzo's defense and directed verdict motion had nothing to do with 

the subsequent negligence of any other physician. (R.1645-53). Dr. Lorenzo never 

attempted to "insulate himself…from liability for negligence by presenting a 

subsequent treating physician who testified that adequate care by the defendant 

physician would not have altered the subsequent care."  Id. at 442.  In contrast to 

Saunders, here there was simply no evidence presented that, had Dr. Lorenzo 

ordered a repeat EKG or consult for the proteinuria, Mrs. Espinosa more likely 

than not would not have had the surgery or died in the surgery. 

 This case is also completely distinguishable from the Fourth District's 
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decision in Aragon v. Issa, 103 So. 3d 887, 893-95 (Fla. 4th DCA 2012).  Unlike 

Dr. Lorenzo, the Aragon physician defendant was treating the patient for the same 

condition as the interventional cardiologist who administered a fatal dose of 

contrast dye. The Fourth District reversed a directed verdict based on "evidence 

that a jury could rely upon in finding that the [defendant's] failure to communicate 

vital information and coordinate Aragon's care caused the Interventional 

Cardiologist to rush to perform the cardiac catheterization," led to the patient's 

death. Id. at 891, 893. The Fourth District identified direct causation testimony.  Id. 

at 891-92. 

 Here, in contrast to Aragon, no witness testified, and the evidence did not 

demonstrate, that anything Dr. Lorenzo did or did not do led to the patient's death.  

Dr. Lorenzo's treatment and alleged breaches were wholly unrelated to the patient's  

manner of death. The decisions are inapposite. 

Contrary to the finding by the dissent below, this case is fully in accord with 

the Second District's decision in Santa Lucia v. LeVine, 198 So. 3d 803 (Fla. 2d 

DCA 2016). The Santa Lucia Court reversed a final judgment against a defendant 

surgeon and remanded for entry of directed verdict in his favor because, similar to 

here, the plaintiff did not establish that the surgeon's failure to obtain a 

preoperative consultation proximately caused the plaintiff's injuries. In Santa 

Lucia, the evidence showed that the defendant general surgeon was negligent in 
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failing to obtain a preoperative consult with a physician who had knowledge of the 

plaintiff's rare muscular disorder. Id. at 812. However, the plaintiff's claim 

ultimately failed because there was no "causal link between the failure to consult 

with a physician familiar with myotubular myopathy and the injuries the patient 

suffered." Id. 

As in this case, the plaintiff in Santa Lucia presented no evidence that, had 

Dr. LeVine consulted a physician who had knowledge of the plaintiff's disorder, 1) 

that physician would have withheld consent to the surgery; 2) the surgery would 

not have proceeded; and 3) the injuries suffered by plaintiff would not have 

occurred. Id. Moreover, the undisputed evidence established that the patient's 

injuries were entirely post-surgery and anesthesia related. Id. "There was simply no 

evidence that the injuries [the patient] sustained probably would not have occurred 

had Dr. LeVine—a general surgeon and not an anesthesiologist—obtained a 

preoperative consultation." Id. 

Similarly here, Plaintiff failed to establish proximate cause where there was 

no evidence that, had Dr. Lorenzo met his standard of care, Mrs. Espinosa's 

surgery would not have taken place. At most, the evidence showed that the false 

positive EKG and urine protein might have delayed Mrs. Espinosa's surgery. No 

expert testified that either finding necessitated a cancellation of the surgery. And 

like the evidence in Santa Lucia, which showed a single cause of injury wholly 
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unrelated to the preoperative consultation, here too, the evidence established that 

the single cause of Mrs. Espinosa's death was exsanguination which had no relation 

to either the false EKG or protein urine findings. 

 In this case, the risk of exsanguination was not, in any view of the evidence, 

one of the dangers that made Dr. Lorenzo's alleged failure to communicate the 

false positive EKG and protein urine findings causally negligent. No witness 

testified that exsanguination was a risk factor based on Mrs. Espinosa's EKG report 

or her abnormal urine protein levels. Exsanguination was completely unforeseeable 

because it was unrelated to the potentially problematic findings in Mrs. Espinosa's 

preoperative anesthesia assessment. Consequently, Dr. Lorenzo's failure to report 

these findings was not a "substantial factor" in causing Mrs. Espinosa's death. 

 Finally, Plaintiff is plainly incorrect in contending that the decision below 

"in effect ruled that only the last physicians who treated Mrs. Espinosa—the 

surgeons—caused Mrs. Espinosa's death," and that the decision means that "only 

the last physician who treated a patient may be held liable." (I.B.29). The jury, and 

not the Third District, held that Drs. Yates and Albanes caused Mrs. Espinosa's 

death.  The Third District separately held that there was no causal link between Dr. 

Lorenzo's alleged omissions and Mrs. Espinosa's death.  Had there been evidence 

that Dr. Lorenzo's alleged negligence caused Mrs. Espinosa to bleed to death in 

surgery, the Third District's decision would have been profoundly different. 



 

32 
 

 Plaintiff's arguments are fatally flawed and must be rejected. As the trial 

court held in granting the directed verdict, "the only thing worse than this woman's 

dying is having somebody who shouldn't be held liable, held liable." (R.1653). The 

directed verdict for Dr. Lorenzo was entirely proper. 

II. IN ADDITION, THE COMPETENT SUBSTANTIAL EVIDENCE 
ESTABLISHED THAT DR. LORENZO WAS NOT RESPONSIBLE 
FOR CLEARING MRS. ESPINOSA FOR SURGERY.  
 

 There is an additional basis for affirmance of the Third District's opinion.  

The competent, substantial evidence also established that Dr. Lorenzo did not 

complete the pre-anesthesia evaluation on Mrs. Espinosa and never cleared her for 

surgery. (R.1645-48, 1653). Thus, the Third District majority correctly held that, in 

addition to the lack of proximate cause, "[t]here is no competent, substantial 

evidence at trial from which a jury could reasonably conclude that Dr. Lorenzo's 

behavior fell below the standard of care." Ruiz, 224 So. 3d at 830.  The only 

evidence that Dr. Lorenzo cleared Mrs. Espinosa for surgery came from Plaintiff's 

anesthesiologist expert, whose testimony was based on rank speculation and was 

contrary to the facts in evidence. 

 An expert's opinion must be based on facts in evidence, and cannot consist 

of pure speculation or hypothesis ungrounded in reality. See Harris v. Josephs of 

Greater Miami, Inc., 122 So. 2d 561, 562 (Fla. 1960) ("The opinion of an expert is 

not sufficient to eliminate the necessity of proving the foundation facts necessary 
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to support the opinion."); Arkin Constr. Co. v. Simpkins, 99 So.2d 557, 561 (Fla. 

1957) ("It is elementary that the conclusion or opinion of an expert witness based 

on facts or inferences not supported by the evidence in a cause has no evidential 

value."); Parc Royale E. Dev., Inc. v. U.S. Project Mgmt., Inc., 38 So. 3d 865, 868 

(Fla. 4th DCA 2010) (trial court erred in admitting expert testimony that was "not 

derived from facts in evidence"); State Dept. of Transp. v. Samter, 393 So. 2d 

1142, 1145 (Fla. 3d DCA 1981) ("no weight may be accorded an expert opinion 

which is totally conclusory in nature and is unsupported by any discernible, 

factually-based chain of underlying reasoning"). 

 "It is a well-settled principle that a fact cannot be established by 

circumstantial evidence which is perfectly consistent with direct, uncontradicted, 

reasonable and unimpeached testimony that the fact does not exist." Alan & Alan, 

Inc. v. Gulfstream Car Wash, Inc., 385 So. 2d 121, 123 (Fla. 3d DCA 1980). See 

also Mount Sinai Med. Ctr. of Greater Miami, Inc. v. Gonzalez, 98 So. 3d 1198, 

1203 (Fla. 3d DCA 2012) (expert's opinion is entitled to no weight when it is 

"contrary to the established historical facts"). 

 The competent, substantial evidence showed that Dr. Lorenzo only began 

Mrs. Espinosa's anesthesia evaluation, never saw the second page of Mrs. 

Espinosa's labs containing the urine protein levels, and was not the one who 

cleared Mrs. Espinosa for surgery. (R.1002, 1079-80). The testimony of Plaintiff's 
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anesthesia expert, Dr. Mazzei, did not create an issue of fact as to whether Dr. 

Lorenzo negligently failed to act on the protein level or cleared Mrs. Espinosa for 

surgery, because it was based on facts that did not exist in the record. 

 Dr. Lorenzo testified that Mrs. Espinosa was not his assigned patient, and 

that he told Mrs. Espinosa he was not going to be her anesthesiologist. (R.1000-02, 

1014, 1024).  Dr. Lorenzo also testified, as confirmed by the assessment form, that 

he never reviewed the remaining two pages of the labs, which included the results 

of Mrs. Espinosa's urinalysis, because Dr. Velasquez took over. (R.1013, 1079-80).  

 Dr. Velasquez confirmed he performed his own complete and thorough pre-

anesthesia evaluation "[f]rom beginning to end." (R.1115-16). Dr. Velasquez also 

specifically designated himself the "evaluator" on the form, and testified it was he 

who determined Mrs. Espinosa could safely undergo anesthesia. (R.1128-29, 

1132). Only parts of the evaluation form contained Dr. Lorenzo's initials. (R.1004-

09). In contrast, Dr. Velasquez's initials appeared throughout the evaluation form, 

including the EKG, and on all three pages of Mrs. Espinosa's labs, including the 

two Dr. Lorenzo never reached. (R.1121-22, 1124, 1126). Dr. Velasquez 

specifically read and initialed the urinalysis on the second page of Mrs. Espinosa's 

labs showing the elevated urine protein levels. (R.1122). 

Plaintiff incorrectly claims that Dr. Lorenzo "admitted that Mrs. Espinosa 

was his patient" for all purposes. (I.B.24). Dr. Lorenzo merely agreed he was one 
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of the physicians who signed the anesthesia form, because he had seen her briefly: 

"Q: She was your patient, you were the physician, one of the physicians that signed 

the anesthesia form?  A: Yes, I did. I saw her for approximately four or three, five 

minutes." (R.1023). Dr. Lorenzo also agreed he was the "acting anesthesiologist" 

for the three to five minutes he saw Mrs. Espinosa, but only for the discrete issues 

that were the subject of his minutes-long meeting with her. (R.1097). Although Dr. 

Lorenzo signed the evaluation form when Dr. Velasquez arrived, this was because 

he was required to do so based on his brief treatment of her. (R.1080). 

Contrary to Dr. Lorenzo's and Dr. Velasquez's testimony about the 

significance of their signatures and respective involvement with Mrs. Espinosa's 

evaluation, Dr. Mazzei testified that signing a pre-anesthesia evaluation means the 

physician "completed, in their mind, a preoperative evaluation." (R.1216-17). 

However, he also conceded with respect to Dr. Velasquez's signature that its 

significance on an evaluation form "depends upon the institution," that he found 

the Hospital's form "unusual," and that he "wasn't quite sure what it meant" by 

designating Dr. Velasquez the "evaluator." (R.1299-1300). 

Aside from Dr. Mazzei's utter speculation, there was no evidence or 

testimony presented at trial calling into question the testimony and records of Drs. 

Lorenzo and Velasquez which showed that Dr. Lorenzo merely began Mrs. 

Espinosa's anesthesia clearance but never completed the evaluation, cleared her for 
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surgery, or saw all of her labs.  Plaintiff's neurosurgeon expert, Dr. Chaparro, 

agreed Dr. Velasquez had "taken over for Dr. Lorenzo." (R.506-07). 

In contending that Dr. Lorenzo breached a duty to Mrs. Espinosa, Plaintiff 

and the Third District dissent improperly rely on Dr. Mazzei's speculative factual 

assumptions and an interrogatory response which clearly does not create an issue 

of fact.  In testifying that Dr. Lorenzo breached the standard of care, Dr. Mazzei 

simply ignored Dr. Velasquez's involvement and testified based on the false 

premise that Dr. Lorenzo had either completed a full pre-anesthesia evaluation, or 

was responsible for completing the entire evaluation. (R.1250-51, 1264-65, 1296, 

1334-35). 

For example, though it was undisputed that Dr. Lorenzo only performed part 

of the evaluation, Dr. Mazzei nonetheless claimed that Dr. Lorenzo had "done the 

cardiovascular exam and the rest of her exam." (R.1296). When asked whether he 

knew that "Dr. Velasquez has testified to this jury that he did a complete 

preanesthesia evaluation from beginning to end," Dr. Mazzei contended, without 

explanation, that "[i]f he said that, that can't be true." (R.1299). 

 Regarding the urine protein lab results, Dr. Mazzei admitted that only the 

"anesthesiologist who reviewed [the] laboratory results and identified the protein in 

the urine," was the one who "should have communicated that back to the 

surgeons." (R.1306). Dr. Mazzei acknowledged that Dr. Lorenzo had not in fact 
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reviewed the page of the labs containing the urine protein result before Dr. 

Velasquez took over, and did not testify that an anesthesiologist who begins a pre-

anesthesia evaluation of someone else's patient has a duty to complete it despite the 

arrival of the assigned anesthesiologist. (R.1250-51). Despite this, Dr. Mazzei 

opined that Dr. Lorenzo should have looked at all pages of Mrs. Espinosa's labs, 

noticed the abnormality in her urine protein levels, and been prompted to think 

"[m]aybe we shouldn't do the surgery today because it wouldn't be as safe as 

possible," and to "talk to Dr. Yates." (R.1254-55, 1261). 

 Plaintiff's argument that Dr. Lorenzo "admitted" to completing Mrs. 

Espinosa's entire evaluation and "missing" the urine protein level is incorrect.  

(I.B.8-9, 24-25). In the interrogatory response on which Plaintiff relies, Dr. 

Lorenzo was asked to "[d]escribe in detail how the incident described in the 

complaint happened, including all actions by you to prevent the incident." Dr. 

Lorenzo truthfully responded that "[a]ll I did was her anesthesia preparation 

evaluation." (R.1534; I.B.8-9, 24-25). No view of the interrogatory response 

permits an inference that it constituted an "admission" that Dr. Lorenzo completed 

the anesthesia evaluation and cleared Mrs. Espinosa for surgery. Dr. Lorenzo was 

plainly explaining that he was not in the operating room and thus was not in a 

position to "[d]escribe in detail" the incident described in the complaint, i.e., Mrs. 

Espinosa's death by exsanguination. (YR.43-71). 



 

38 
 

  The interrogatory response is consistent with the evidence, as Dr. Lorenzo's 

sole involvement in Mrs. Espinosa's care and treatment was her anesthesia 

evaluation.  Plaintiff's attempt to suggest that this really meant "completion" of the 

evaluation ignores the plain language of the interrogatory response and evidence. 

(I.B.24-25).  Both Dr. Lorenzo and Dr. Velasquez were resolute that Dr. Lorenzo 

began the evaluation and Dr. Velasquez took over, did the evaluation from start to 

finish, and cleared Mrs. Espinosa for surgery. 

 Finally, Plaintiff's suggestion that one could conclude Dr. Lorenzo 

completed the evaluation simply because he testified that he spent three to five 

minutes with Mrs. Espinosa, that she was healthy, and that preanesthesia 

evaluations of health patients do not take long, is nothing more than a request to 

permit an expert to base an opinion on rank speculation. (I.B.25).  

 The evidence did not support an inference that Dr. Lorenzo completed the 

evaluation and cleared Mrs. Espinosa for surgery, as the "direct, uncontradicted, 

reasonable and unimpeached testimony" at trial established that the facts on which 

Dr. Mazzei relied (that Dr. Lorenzo completed Mrs. Espinosa's evaluation and 

cleared her for surgery) "[do] not exist." Alan & Alan, 385 So. 2d at 123. 

 Dr. Mazzei's testimony was "no more than speculative and conclusory and 

thus valueless." Mount Sinai Med. Ctr., 98 So. 3d at 1201.  See also Arkin Constr. 

Co. v. Simpkins, 99 So. 3d 557, 561 (Fla. 1957) ("It is elementary that the 
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conclusion or opinion of an expert witness based on facts or inferences not 

supported by the evidence in a cause has no evidential value."); Rodriguez v. Pino, 

634 So. 2d 681, 686 (Fla. 3d DCA 1994) (expert testimony based on erroneous 

assumption "may not be given weight").  

There was simply no basis for a jury to infer that had Dr. Lorenzo brought 

Mrs. Espinosa's labs to the attention of the surgeons, the surgery more likely than 

not would have been permanently canceled. See Realauction.com, LLC v. Grant 

Street Grp., Inc., 82 So. 3d 1056, 1059 (Fla. 4th DCA 2011) ("In light of the 

unrebutted direct testimony of Realauction and the mere speculative testimony 

offered by Grant Street, it was unreasonable for the court or jury to 'infer' that 

negotiations were terminated because of the Realauction email."). 

III. THE COURT'S JURISDICTION SHOULD BE DISMISSED AS 
IMPROVIDENTLY GRANTED. 

  
 Alternatively, this Court should dismiss its jurisdiction as improvidently 

granted.  Plaintiff effectively seeks second-tier appellate review of the directed 

verdict, in the absence of any decisional conflict. See Mancini v. State, 312 So. 2d 

732, 733 (Fla. 1975) ("Our jurisdiction cannot be invoked merely because we 

might disagree with the decision of the district court."). The decision below does 

not expressly and directly conflict with any decision of another district court or this 

Court on the same question or law, as required for this Court to exercise its 

discretion to accept conflict jurisdiction under Article V, Section 3(b)(3), Fla. 
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Const. See Florida Star v. B.J.F., 530 So. 2d 286, 289 (Fla. 1988) (Court lacks 

discretion to exercise conflict jurisdiction where "the opinion below establishes no 

point of law contrary to a decision of this Court or another district court").  

 The Third District majority, like the trial judge, applied hornbook law in 

holding that there was no record evidence "that any breach of the standard of care 

more likely than not caused Espinosa's death." Ruiz, 224 So. 3d 828, 830 (Fla. 3d 

DCA 2017). As the majority correctly observed in affirming the directed verdict, 

"[n]one of the expert witnesses testified that Dr. Lorenzo's evaluation of Espinosa 

fell below the standard of care such that any breach more likely than not caused 

Espinosa's death." Id. 

 The Third District and trial court did not reweigh evidence or confuse 

longstanding concepts of proximate causation. Rather, the rulings are completely 

in line with decisions such as Helman v. Seaboard Coast Line R. Co., 349 So. 2d 

1187 (Fla. 1977), McCain v. Florida Power Corp., 593 So. 2d 500 (Fla. 1992), and 

Dorsey v. Reider, 139 So. 3d 860 (Fla. 2014). (I.B.25, 26, 29, 30; J.B. 3-6).  As the 

Helman Court explained, proximate cause is generally a jury question "unless 

reasonable men could not differ in their determination of that question." 349 So. 2d 

at 1189. See also Dorsey, 139 So. 3d at 864-65 ("proximate cause…'is concerned 

with whether and to what extent the defendant's conduct foreseeably and 

substantially caused the specific injury that actually occurred"; "[e]stablishing 
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proximate cause requires a factual showing that the dangerous activity foreseeably 

caused the specific harm suffered by those claiming injury"). 

 McCain fully supports the decision below. Plaintiff is incorrect that the 

"majority opinion confused the duty and proximate causation elements resulting in 

a mistaken assumption that Dr. Lorenzo's duty was to foresee a specific sequence 

of events that lead [sic] to Mrs. Espinosa's death." (I.B.27). Plaintiff contends the 

Third District "allowed the duty element to subsume the question of proximate 

causation, with the result that the District Court improperly attempted to resolve on 

appeal a factual question that should have been left with the jury." (I.B.27). 

Plaintiff cites no statements from the decision below to support this allegation, and 

there are none. The decision was based on the holding set forth in McCain that a 

plaintiff must prove the defendant's conduct "foreseeably and substantially caused 

the specific injury that actually occurred." McCain, 593 So. 2d at 502 (emphasis 

added). 

 The majority's use of the phrase "competent, substantial evidence" does not 

create a conflict with the directed verdict standard articulated in the cases Plaintiff 

cites. Consistent with those cases, the majority opinion below expressly 

acknowledged that the evidence must be reviewed "in a light most favorable to the 

non-moving party," and conducted "[a] review of the record in the light most 

favorable to Ruiz." Ruiz, 224 So. 3d at 830.  See Owens v. Publix Supermarkets, 
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Inc., 802 So. 2d 315 (Fla. 2001) ("An appellate court reviewing the grant of a 

directed verdict must view the evidence and all inferences of fact in the light most 

favorable to the nonmoving party, and can affirm a directed verdict only where no 

proper view of the evidence could sustain a verdict in favor of the nonmoving 

party."). 

 The trial judge, whom the Third District affirmed, made it crystal clear that 

she was viewing the evidence in a light most favorable to Plaintiff and not 

reweighing evidence. (R.1650: [Counsel]: "And this has to be in the light most 

favorable to the plaintiff…"  THE COURT: That's what I am saying. Assume he 

even did the preop."). 

 So long as the court takes all the evidence and inferences therefrom in a light 

most favorable to the non-movant, it may rightly conclude there is no competent, 

substantial evidence to reasonably support a verdict for the non-movant. The Third 

District did just that below, expressly acknowledging that "all evidence must be 

viewed in a light most favorable to the non-moving party," but that "the court can 

only rely on reasonable conclusions drawn from competent, substantial evidence 

upon which a jury could rationally rely in finding for the non-movant." Ruiz, 224 

So. 3d at 830. Accord Curls v. Tew, 346 So. 2d 1242, 1243 (Fla. 1st DCA 1977) 

("If substantial competent evidence has been adduced, though conflicting, which, 

when considered in the light most favorable to the non-moving party would sustain 
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a judgment in favor of that party then the motion [for directed verdict] should not 

be granted.").  

 Because neither the trial court nor the Third District reweighed the evidence, 

the opinion also does not conflict with the cases Plaintiff cites in which the 

evidence of causation was conflicting. See Friedrich v. Fetterman and Assocs., 

P.A., 137 So. 3d 362 (Fla. 2013); Cox v. St. Josephs Hosp., 71 So. 3d 795 (Fla. 

2011); Helman, 349 So. 2d 1187; Harris v. Gandy, 18 So. 3d 569 (Fla 1st DCA 

2009); Hughes v. Slomka, 807 So. 2d 98 (Fla. 2d DCA 2002); Singleton v. West 

Volusia Hosp. Authority, 442 So. 2d 235 (Fla. 5th DCA 1983). 

 Finally, this Court's conflict jurisdiction cannot be based on the dissenting 

opinion below, or findings of fact therein.  Fundamentally, this Court has long held 

that "[n]either a dissenting opinion nor the record itself can be used to establish 

jurisdiction" based on conflict. Reaves v. State, 485 So. 2d 829, 830 (Fla. 1986) 

(dismissing jurisdiction that was previously accepted). See also Dep't of Health & 

Rehab. Servs. v. Nat'l Adoption Counseling Servs., Inc., 498 So. 2d 888, 889 (Fla. 

1986) (dismissing jurisdiction: "As we recently noted in Reaves…, '[c]onflict 

between decisions must be express and direct, i.e., it must appear within the four 

corners of the majority decision'.") (emphasis added). 

 In addition, the dissent's attempt to link Dr. Lorenzo's alleged negligence to 

Mrs. Espinosa's death is misplaced. The dissent noted that Dr. Yates listed Mrs. 
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Espinosa's cause of death as "heart failure" and that Dr. Albanes testified that his 

"impression" was that Mrs. Espinosa may have died of a heart attack.  224 So. 3d 

at 834 (Emas, J., dissenting). 

 These facts do not establish proximate cause. Neither doctor testified that 

Mrs. Espinosa's loss in blood pressure was more likely than not caused by heart 

failure, and all evidence was to the contrary. Rather, Dr. Yates stated at trial that he 

"[doesn't] know" what caused Mrs. Espinosa's heart to fail, and later opined that 

the catastrophic blood pressure drop resulted from a reaction to the anesthesia 

mediations or antibiotics that could not have been anticipated. (R.895-98, 969-70).  

Dr. Albanes "assumed" Mrs. Espinosa's blood pressure dropped due to "failure of 

the heart," without any explanation. (R.576-79, 687-88).  

 The defendants' conclusory and speculative testimony was insufficient to 

hold Dr. Lorenzo liable for Mrs. Espinosa's death by exsanguination. See Gooding, 

445 So.2d at 1020 (plaintiff in a medical malpractice action "must show that the 

injury more likely than not resulted from the defendant's negligence in order to 

establish a jury question on proximate cause"). 

 The Third District's decision below presents no conflict. 

CONCLUSION 

 WHEREFORE, Respondent, Arturo Lorenzo, M.D., respectfully requests 

that this court dismiss its jurisdiction, or alternatively approve the decision of the 
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Third District Court of Appeal in Ruiz v. Tenet Hialeah Healthsystem, Inc., 224 

So.3d 828 (Fla. 3rd DCA 2017).  
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