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INTRODUCTION 

 This case is before this Court on discretionary review of the 2-1 decision in 

Ruiz v. Tenet Hialeah Healthsystem, Inc., 224 So.3d 828 (Fla. 3rd DCA 2017) 

which affirmed a directed verdict solely on causation grounds in this medical 

malpractice action.   

 The district court’s opinion expressly and directly conflicts with numerous 

opinions of this Court; of the lower tribunal’s sister courts, and even of the lower 

tribunal itself.  The Third District’s majority opinion is contrary to decades of well-

established Florida law and must be quashed.   

STATEMENT OF THE CASE AND FACTS 
 

Maria Elena Espinosa, a 45 year old mother of two young children, bled to 

death during elective surgery. (T. 732).  She was cleared for that elective surgery by 

two anesthesiologists, Defendant/Respondent, Dr. Arturo Lorenzo, and former 

defendant Dr. Velasquez (who settled pretrial).  (T. 820; R. 370-71).1  The lead 

surgeon, Dr. Basil Yates, testified that if the anesthesiologists had not cleared Mrs. 

Espinosa for surgery, then he would have not done the surgery until all necessary 

tests were performed.  (T. 732). 

Discovery of the Tumor 

                                                 
1 Reference to the Record on Appeal will be denoted (R.    ).  References to the 
Trial Transcript, which is contained in the record, but not accorded separate 
“Record” page numbers, will be denoted (T.    ). 



 
2 

▪ PHILIP D. PARRISH, P.A. ▪  
7301 SW 57th Court, Suite 430, Miami, Florida 33143 ▪ Telephone: (305) 670-5550 ▪ Facsimile: (305) 670-5552 

In early 2009 Mrs. Espinosa discovered a soft lump on the back of her head 

and reported it to her primary care physician, Dr. Jorge Venereo.  (T. 362; 713).  

After obtaining a computerized tomography (CT) scan and a magnetic resonance 

imaging (MRI) study of her brain, Dr. Venereo referred Mrs. Espinosa to 

neurosurgeons Dr. Yates and Dr. Albanes.  (T. 362; 409; 700).  Mrs. Espinosa told 

Dr. Yates that she was not experiencing any pain, dizziness, or headaches.  (T. 328-

29).  Dr. Yates informed Mrs. Espinosa that she had a 2 and 1/2 inch non-

aggressive tumor in her skull, and recommended that it be surgically removed.  (T. 

713; 327-28; 707-08; 721).  

Dr. Yates arranged for Mrs. Espinosa to be admitted to Hialeah Hospital on 

May 13, 2009 for the surgery.  (T. 723).  Dr. Yates also arranged for Dr. Venereo 

to obtain a preoperative clearance, including checking her blood pressure, 

obtaining an electrocardiogram (“EKG”) to assess Mrs. Espinosa’s cardiac 

function, as well as blood and urine samples for laboratory testing.  (T. 363, 731). 

The tumor’s appearance on the MRI scan, coupled with the fact that it was 

slow growing, should have put multiple myeloma “at the top of the differential 

diagnosis” because seventy-five percent (75%) of patients suffering from multiple 

myeloma secrete protein into the urine.  (T. 562). The presence of any protein in 

the urine is abnormal; Mrs. Espinosa’s preoperative urine protein level was 100 

milligrams per deciliter, “a huge red flag.”  (T. 564-65).  Because multiple 
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myeloma tends to affect multiple areas of the patient’s bones, particularly the 

spine, doctors can confirm the diagnosis without surgery by (1) taking x-rays of the 

skeletal system and (2) analyzing the protein in the patient’s urine. (T. 562-64).  A 

biopsy of the tumor would be unnecessary to make a diagnosis. (T. 564).  

Treatment for multiple myeloma is typically non-surgical. (T. 565). 

Dr. Lorenzo’s Pre-Anesthesia Evaluation 

The main responsibility to clear a patient for surgery resides with the 

anesthesiologist and the primary care physician. (T. 426; 431; 731-32).  The 

purpose of a pre-anesthesia evaluation is to document the patient’s condition 

(suitability) for surgery, assess the patient’s overall health, and uncover any hidden 

conditions that may affect or render a patient a poor surgical candidate.  (T. 823; 

843-44).  Dr. Yates testified that absent clearance by the anesthesiologists for 

surgery, he would not perform the surgery until after appropriate tests were run.  (T. 

732).   

The pre-anesthesia evaluation consists of an examination and interview of the 

patient, and a review of the patient’s medical records, including the results of 

EKGs, blood and urine tests. (T. 810-11).  Although Mrs. Espinosa was scheduled 

to have her pre-anesthesia evaluation and to undergo anesthesia during the surgery 

with Dr. Velasquez, he was running late. (T. 797-98).  Dr. Lorenzo was already 

present at the hospital; seeing Mrs. Espinosa waiting, he undertook to perform her 
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pre-anesthesia evaluation, “to expedite things along and get her ready for surgery.” 

(T. 797-98; 820).  Mrs. Espinosa’s medical chart, which included three pages of 

preoperative lab tests and a preoperative EKG, was in the room and available to Dr. 

Lorenzo as he performed his evaluation. (T. 800).  Dr. Lorenzo had no idea when 

Dr. Velasquez would arrive when he undertook Mrs. Espinosa’s pre-anesthesia 

evaluation. (T. 821). Both Dr. Lorenzo and Dr. Velasquez were employed by 

Defendant/Respondent Anesco Medical Services, THH, LP.  (T. 798).2 

One of the primary issues in the case was whether Dr. Lorenzo completed the 

pre-anesthesia evaluation, or merely performed a portion of it, and, regardless, 

whether he fell below the standard of care in failing to detect and/or report to the 

surgeons two separate red flag contraindications to surgery.   

The Petitioner’s complaint alleged that Dr. Lorenzo “failed to consider and/or 

recognize the preoperative abnormal EKG as well as the potential implications of 

having abnormal levels of protein in urine as well as having abnormal urine specific 

gravity.”  (R. 58).3  Dr. Lorenzo was asked via written interrogatory to “[d]escribe 

in detail how the incident described in the complaint happened, including all actions 

                                                 
2 As noted elsewhere, Dr. Velasquez was initially a defendant in this case.  He 
settled prior to trial, and he was included on the verdict form as a Fabre defendant.  
However, the only theory of liability which the surgeons argued to the jury against 
Dr. Velasquez was that he was negligent during the surgery, not prior to the 
surgery.  (T. 1705-1714). 
3 Petitioner sued Dr. Lorenzo’s employer, Anesco, as well.  They are referred to 
here collectively as Dr. Lorenzo. 
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by you to prevent the incident.” [T. 1252]. Dr. Lorenzo responded, under oath, that 

“[a]ll I did was her anesthesia preparation evaluation.”  [T. 1252].  He did not 

qualify that statement by saying he only “began” her evaluation. 

At trial Dr. Lorenzo conceded that Mrs. Espinosa was his patient, and that he 

was the acting anesthesiologist for her during the time that he evaluated her for 

surgery.  (T. 820; 881).  Additionally, Dr. Lorenzo conceded that “when I do a 

patient, it doesn’t matter who sees the patient.  I review everything from A to Z.”  

(T. 821).  However, he conceded that he did not flip the front page of Mrs. 

Espinosa’s medical chart over and note the protein in Mrs. Espinosa’s urine.  (T. 

810).  Nevertheless, he checked the “renal” box on the first page of the pre-

anesthesia evaluation “negative,” meaning no problems. (T. 801-03).  After 

evaluating Mrs. Espinosa, Dr. Lorenzo told Dr. Velasquez “there is nothing, no 

major medical problems whatsoever.  You may want to take a look at the EKG.”   

(T. 809). 

 The jury heard contradictory evidence from Dr. Lorenzo.  His pretrial 

interrogatory answer conceded that he performed the “anesthesia preparation 

evaluation.”  (T. 1252).  That interrogatory response was presented to the jury 

during trial.  (T. 1252).  Then Dr. Lorenzo testified live at trial that he merely 

“began” the pre-anesthesia evaluation, and that the evaluation was completed by 
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Dr. Velasquez. (T. 799).  However, Dr. Lorenzo signed the preoperative evaluation 

form in the designated box entitled “Physician’s signature.”  (T. 808; 820).   

Red Flag Number 1: The Abnormal EKG 

 One of the many disputed issues of fact at trial was just how much of the 

“pre-anesthesia form” Dr. Lorenzo filled out.  His own testimony reflects that he 

asked Mrs. Espinosa a series of questions from the evaluation form concerning her 

cardiac, respiratory, neurologic, hepatic and renal systems, made certain notations, 

and checked the box labeled “negative” for each of those systems checked.  (T. 

799-800; T. 801-03).  (Emphasis added). 

 Mrs. Espinosa’s medical chart included 3 pages of preoperative lab tests and 

results, and a preoperative EKG. (T. 810-811).  The EKG report was actually 

labeled “abnormal,” (T. 860), and reflected a “probable right ventricular 

hypertrophy” and “high lateral MI” (myocardial infarction, or heart attack) as well 

as other abnormalities indicative of a possible prior heart attack. (T. 852-59).  Dr. 

Lorenzo reviewed the EKG, which included both the raw test results and a written 

report, and then testified that although the EKG was “blurry,” and “suboptimal,” he 

could interpret it.  (T. 874).  This conflicted with his deposition testimony that he 

“couldn’t see what was on the EKG.” (T. 875).   

 Dr. Lorenzo acknowledged that an abnormal EKG report is an immediate red 

flag because cardiac issues are important when administrating anesthesia during 
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surgery. (T. 830-832).  He could have ordered a new, higher quality EKG, which 

took only 15 to 20 minutes.  He chose not to do so. (T. 879-880).  Dr. Lorenzo 

conceded that the EKG report was “not normal at all,” (T. 814) but explained that it 

did not matter because he personally felt “comfortable” with the EKG and he 

wanted to save Mrs. Espinosa the expense ($250) of another EKG.  (T. 818).   

The Second Red Flag: An Abnormal Urine Test 

 The presence of any protein in the urine is considered abnormal, and Mrs. 

Espinosa’s urine protein level was particularly significant because the tumor’s 

appearance on the MRI, coupled with its slow growth, and the presence of high 

levels of protein in the urine, were a red flag that Mrs. Espinosa was suffering from 

multiple myeloma because 75% of patients suffering from multiple myeloma 

secrete protein into the urine.  (T. 562).  Multiple myeloma is not usually treated 

surgically.  (T. 565).   

 Dr. Lorenzo testified that he only reviewed the first page of Mrs. Espinosa’s 

preoperative lab tests and lab results, and took a quick look at the hemoglobin and 

hematocrit to see if she was anemic. (T. 810).  Despite the fact that he did not look 

at the results of Mrs. Espinosa’s urine test on the second page of her medical chart, 

which revealed the presence of high levels of protein, he checked “negative” for the 

“renal” box on the first page of the pre-anesthesia form. (T. 810-821).  Specifically, 
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Mrs. Espinosa’s preoperative urine protein level was 100 milligrams per deciliter.  

(T. 906).   

 Dr. Lorenzo conceded that he “missed” this important lab result in his review 

of the preoperative test results.  (T. 810; 819; 821-822).  Indeed, he testified that if 

he had seen the test result for protein in the urine, he would have alerted the 

surgeons.  (T. 819; 822).  Most damning, Dr. Lorenzo conceded that if either the 

abnormal EKG or the abnormal lab results had been brought to the surgeon’s 

attention, more likely than not the surgery would not have taken place that day.  (T. 

834).  In fact, he testified that it would have taken a week to obtain test results to 

make the proper diagnosis of multiple myeloma.  (T. 824). 

 Dr. Lorenzo also conceded that he ultimately determined whether Mrs. 

Espinosa would be cleared for surgery, notwithstanding prior clearance of Mrs. 

Espinosa by her personal physician, Dr. Venereo: 

Dr. Venereo can give me a certain amount of information, but I am the 
ultimate – I make the ultimate decision if the patient can have 
anesthesia or not.  I really – I get the information Dr. Venereo gives 
me and then I evaluate the patient to see if she can go through the 
anesthesia. I am the one that makes that decision. 
 

(T. 846) (Emphasis added).   

 Most important, Dr. Lorenzo conceded that had he seen the protein in the 

urine he would have told the surgeon about it: 
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I didn’t see it, but if she would have been my patient, I would 
definitely go tell Dr. Yates, “Dr. Yates, we need to find out why she is 
spilling protein.”  
 

(T. 822).   

Dr. Lorenzo Conceded His Own Negligence 
Was the Cause of Mrs. Espinosa’s Death 

 
 The evidence, taken in the light most favorable to the Petitioner, Ruiz, is that 

Dr. Lorenzo conceded in his interrogatory response that he performed the pre-

surgical anesthesia evaluation for Mrs. Espinosa.  (T. 1252).  He conceded that 

when he performs a pre-surgical anesthesia evaluation he is responsible for looking 

at everything from A to Z, but that he did not do so in Mrs. Espinosa’s case.  (T. 

810; 821).  He also conceded that Mrs. Espinosa was his patient that morning while 

he was with her.  (T. 820; 881).  He conceded that he could have, but did not, 

request a repeat EKG to rule out heart abnormalities; and he conceded that he 

checked off the box on the first page of the Pre-Anesthesia Report to reflect that 

there were no problems with Mrs. Espinosa’s renal system.  (T. 803).  Finally, he 

conceded that had he brought either the abnormal EKG or the abnormal protein 

level to the attention of the surgeons, the surgery would not have occurred.  (T. 

834).   

Dr. Mazzei’s Testimony 

Plaintiff’s expert anesthesiologist, Dr. William Mazzei, is board-certified in 

anesthesiology, has actively worked in hospitals in both California and 
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Massachusetts for thirty-one years, participates in approximately 600 surgeries a 

year as an anesthesiologist, and as of the time of trial, spent approximately half his 

time taking care of patients. (T. 968- 971).  Dr. Mazzei has performed evaluations 

at approximately 150 hospitals in the United States of perioperative services, 

which includes evaluating how anesthesiologists prepare a patient for surgery.  (T. 

968). 

Dr. Mazzei opined that the goal of the pre-anesthesia evaluation is to 

optimize the patient for both the anesthetic and the surgery. (T. 1059).  As to the 

EKG red flag, Dr. Mazzei testified: 

From the record it's clear that Dr. Lorenzo did a cardiovascular 
evaluation because he filled out that part of the pre-op form. So we 
know that that happened. The only way to complete that evaluation is 
to look at the EKG. The EKG has an irrefutable reading on it, an 
obvious reading that something is wrong. So to properly complete 
that evaluation, he had to find out why is this EKG wrong?  (sic) 

 
(T. 1022). 
 
 Dr. Mazzei testified that an anesthesiologist cannot merely rely on a 

patient to self-report her medical history because many people over forty suffer 

“silent” heart attacks—heart attacks without chest pain—“and they’ve not had any 

symptom[s]… .”  (T. 981, 991).  Dr. Mazzei explained that physicians order “an 

electrocardiogram in everyone starting at the age of 40, because that's the age that 

heart attacks start to happen and the patient may not know that they've had one.” 

(T. 981). 
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Dr. Mazzei then interpreted the EKG that was available to Dr. Lorenzo on 

May 13, 2009, testifying that there were “abnormalities in each and every lead, 

and the abnormalities are obvious.” (T. 1004). He added: 

There are certain abnormalities of an EKG that are subtle and 
not particularly dangerous. This is not one of them. This is just 
obvious that there is something dramatically wrong with this patient. 
There are multiple things that are on the EKG, the machine is 
reading it correctly, you have -- you can't proceed with surgery 
with this EKG. 
 

(T. 1008-09).  (Emphasis added).  An anesthesiologist cannot and should not clear 

a patient for surgery with a blurry EKG, but should order a new EKG, (T. 990-

91).   

 Dr. Mazzei interpreted each lead of the EKG and opined that the 

interpretation was consistent with Mrs. Espinosa having suffered a second heart 

attack “on the back side” of her heart, which may have been “a continuation of 

the first one, but it could also be a completely separate MI.”  (T. 997-99).  Dr. 

Mazzei opined that the low voltage was yet another indication that Dr. 

Lorenzo should have ordered a new EKG. (T. 999). 

With respect to the second red flag, the abnormally high protein in Mrs. 

Espinosa’s urine, Dr. Mazzei testified that Dr. Lorenzo had a duty to look at all 

of the laboratory results, not merely the first page. (T. 1012-13). Mrs. Espinosa 

had an abnormal amount of protein in her urine, which should have raised the 

question of how the urine was going to affect the anesthetic but “equally 
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important, is this a sign of what's really going on with the patient?” (T. 1015-

16, 1021-25). Dr. Lorenzo should have canceled the surgery and told the surgeons 

“that it would not be safe to proceed at the current time.” (T. 1007-08).  

Ultimately, Dr. Mazzei opined as to Dr. Lorenzo: 

He really had two options to meet the standard of care. If he was 
knowledgeable enough about multiple myeloma, he would have 
said, "Okay. This person has protein in the urine. The kidneys are 
normal. There's --he has a mass in his head. Maybe this mass is 
multiple myeloma." I would not hold that out as a standard for 
everybody because that's a pretty rare diagnosis. I would say most 
physicians would get it, but some people might not. I would say all 
new physicians would get it. Maybe those who are a bit more 
senior wouldn't have remembered that fact from their training. 
But certainly, if you see that abnormality, if you don't know 
why it's abnormal, the standard of care requires that you find 
out why it's there. So he should have gone back to the 
physicians who did the pre-op evaluation for the surgery and 
said, "What is up with this? Let's evaluate this before we 
proceed. 

 
(T. 1021-25) (emphasis supplied). 
 
 Dr. Mazzei testified that if an anesthesiologist does not have information 

critical for the patient’s surgery, he must obtain the information or cancel the 

surgery. (T. 1059).  

Dr. Moreau’s Testimony 

 Dr. Carlos Moreau is a board certified anesthesiologist and was the Medical 

Director at Hialeah Hospital on May 13, 2009. (T. 1207-08). He supervised both 

Doctors Lorenzo and Velazquez. (T. 1208-10). Dr. Moreau testified that prior to 
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surgery, the anesthesiologist cannot disregard certain pages of the patient’s medical 

records but must “look at everything that is in the chart” with respect to laboratory 

findings; if the anesthesiologist does not, “[i]t looks like an incomplete 

assessment.” (T. 1225-26). The anesthesiologist has the ability to examine an 

abnormality in the patient’s records, seek an opinion from a specialist to work up 

the abnormality, order another EKG to supplement or replace a blurry copy, and 

postpone or cancel the surgery based on the results of the EKG or laboratory 

findings. (T. 1224-25). Laboratory findings are used in conjunction with physical 

findings to assist in making a diagnosis. (T. 1227). 

 Dr. Moreau concurred with Dr. Mazzei that where a patient reports she has 

never suffered a heart attack but the EKG indicates a history of heart attack, the 

anesthesiologist or surgeon must reconcile the conflict and surgery should not 

occur until the conflict has been reconciled. (T. 1248). He agreed that protein 

in the patient’s urine is an abnormal finding that requires that the surgeon be 

notified. (T. 1226). An anesthesiologist must discuss his findings with the 

surgeon; otherwise, he is negligent. (T. 1227). 

Dr. Moreau testified that because the EKG was both “abnormal” and too 

blurry to be interpreted, “[t]he preoperative evaluation there indicates a clinical 

evaluation.” (T. 1247-48). Dr. Moreau agreed that a patient should not be taken 

to surgery with an abnormal EKG. (T. 1249). 
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Dr. Lorenzo’s Motion for Directed Verdict 

 Prior to trial, Dr. Lorenzo filed a motion for summary judgment but agreed 

to the entry of an order which states that “genuine issues of fact remain which 

preclude summary judgment.”  (R. 497-98).  At the close of Plaintiff’s case in chief 

at trial, and notwithstanding the significant contrary factual and expert testimony 

described, supra, Dr. Lorenzo moved for a directed verdict, asserting that (a) he 

did not perform the preoperative evaluation, and (b) therefore, Dr. Mazzei’s 

testimony was speculative.  (T. 1339-1340).  In support of his motion, Dr. 

Lorenzo’s counsel cited Rodriguez v. Pino, 634 So.2d 681 (Fla. 3d DCA 1994). 

 As Judge Emas noted in his dissent, the trial court directed a verdict, “but for 

an entirely different reason,” causation, as evidenced by the following: 

The Court: Well, let me ask you something.  And let’s assume for a 
moment that Dr. Lorenzo did a pre-op evaluation.  Let’s just assume 
that’s true, and let’s assume he did it negligently, that he just didn’t 
read the second page, ignored everything.  What is the evidence of 
causation of your client’s demise, which is, by the way, nothing short 
of a tragedy?   
 

* * * 
(T. 1342).   

The Court: Answer my question.  What is proof of causation?  What 
did he do that caused her to exsanguinate?  Is there evidence of that?  
Tell me what evidence there is.   
 

(T. 1344). 
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 Petitioner’s counsel responded that it was, at least in part, Dr. Lorenzo’s 

negligence which placed Mrs. Espinosa “in a position where she is 

exsanguinating” in surgery, to which the Court responded:  “So was the cab driver 

who drove her to hospital.”  (T. 1344).   

 The trial court continued to press Plaintiff’s counsel, who responded that if 

Dr. Lorenzo had read the lab results showing the protein “she does not get cleared 

for surgery.”  (T. 1346).  The trial court overlooked Dr. Lorenzo’s concession that 

if he had brought either of the red flag issues -- the abnormal EKG or the protein in 

the urine -- to the surgeon’s attention, more likely than not the surgery would not 

take place because the surgeons would need to reconcile those abnormalities.  (T. 

834).  The trial court also overlooked Dr. Yates concession that he would not have 

proceeded with the surgery if the red flags had been communicated to him.  (T. 

732). 

 The trial court directed a verdict solely on the issue of causation, finding that 

even if Dr. Lorenzo was negligent in performing the preoperative evaluation, there 

was no evidence that his negligence caused Mrs. Espinosa’s death: 

I know all of the evidence, and there is nothing he did.  I am going to 
assume for a second that he did a below standard of care eval.  
No. 1, he was not assigned to that room.  No. 2, your own expert said, 
whoever comes in and does the surgery is themselves supposed to do 
it from jump street.  So most respectfully, there is no proof of 
causation.  There is speculation only, and I am cutting Dr. Lorenzo 
loose because the only thing worse than this woman’s dying is having 
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somebody who shouldn’t be held liable, held liable.  This doctor is 
going home today.   
 

(T. 1347).  (Emphasis added).  Petitioner’s counsel pleaded with the trial court to 

reconsider: 

Mr. Gutierrez: Your Honor, respectfully, in and of itself, the 
    interrogatory creates an issue that you cannot grant 
    directed verdict on. 
 
The Court:  Well, I am.  Okay?   
 
Mr. Gutierrez: This is completely egregious, Your Honor.  The 
   fact that this gentlemen – it said that he does the 
   evaluation, and Your Honor cannot –  cannot –  
 
The Court:  I heard you, I heard you.  I did it anyway.   
 

(T. 1347).  Accordingly, the trial court directed a verdict in favor of Dr. Lorenzo 

and sent him home that day.   

 Petitioner filed a post-trial motion for reconsideration of the directed verdict 

and a new trial with respect to Dr. Lorenzo only.  (R. 1351-55).  The trial court 

denied that motion, and Petitioner appealed to the Third District, which affirmed, 

2-1. 

SUMMARY OF THE ARGUMENT 
 

 The Third District majority opinion affirmed the trial court’s directed verdict 

based upon a non sequitur – that “the primary cause of Espinosa’s death was 

exsanguination.”  Ruiz v. Tenet Hialeah Healthsystem, Inc., 224 So.3d 828, 830 

(Fla. 3d DCA 2017).  But Ms. Espinosa would not have exsanguinated if she were 
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not in surgery.  How did she get to surgery?  She was approved for surgery by, 

among others, Dr. Lorenzo, who admitted that if he had noticed that the protein 

level in her urine was abnormal, he would have informed the surgeon, so that the 

surgeon could “find out” why Espinosa was “spilling protein.”  (T. 822).  That 

process could have taken a week, and would have revealed that Mrs. Espinosa 

suffered from multiple myeloma, which should not be treated surgically.  (T. 565; 

824). 

 The district court’s majority opinion completely overlooks the simple and 

direct cause and effect relationship between Dr. Lorenzo’s negligence in clearing 

Mrs. Espinosa for surgery without communicating to the surgeons either the 

abnormal EKG result or the abnormal level of protein in her urine, and her death 

that morning during surgery.  The lower tribunal’s opinion is contrary to over forty 

years of established authority on causation from this Court, and contrary to the 

legal standard for granting and reviewing a directed verdict.   

 As Judge Emas’ dissent noted, the evidence presented at trial taken in the 

light most favorable to the Plaintiff established five critical facts:   

1. Dr. Lorenzo signed the pre-anesthesia evaluation form, indicating 
he was responsible for performing the pre-anesthesia evaluation and 
indicating that, based upon his evaluation, Mrs. Espinosa was cleared 
for surgery; 
 
2. Dr. Lorenzo was negligent in his review of the preoperative test 
results, including his failure to clarify or reconcile the abnormal EKG, 
his failure to review or note the test results showing the presence of 
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protein in the urine, and the failure to notify the surgeon of these 
issues; 
 
3. If Dr. Lorenzo had brought to the surgeon's attention either the 
abnormal EKG or the abnormal lab results, it is more likely than not 
that the surgery would not have taken place. 
 
4. A reasonably prudent anesthesiologist under the same 
circumstances would have notified the surgeon of these results and 
would not have cleared Mrs. Espinosa for surgery; and 
 
5. Dr. Yates would not have performed the surgery that day had Mrs. 
Espinosa not been cleared for surgery, and thus Mrs. Espinosa would 
not have died on the operating table. 
 

Ruiz v. Tenet Hialeah Healthsystem, Inc., 224 So.3d 828, 835 (Fla. 3d DCA 2017).  

(Footnote omitted).   

STATEMENT ON JURISDICTION 

 This Court has jurisdiction to review district court decisions which 

“expressly and directly conflict” with a decision of this Court, or another District 

Court of Appeal, on the same question of law.  Fla. Const. art. v, §3(b)(3).  This 

Court has jurisdiction because the Third District’s express and direct conflict with 

this Court’s proximate cause authority, including Helman v. Seaboard Coast Line 

Railroad Company, 349 So.2d 1187 (Fla. 1977), Saunders v. Dickens, 151 So.3d 

434 (Fla. 2014); and Dorsey v. Reider, 139 So.3d 860 (Fla. 2014), and also 

conflicts with Aragon v. Issa, 103 So.3d 887 (Fla. 4th DCA 2012) and Harris v. 

Gandy, 18 So.3d 569 (Fla. 1st DCA 2009).  In addition, the Third District’s opinion 

expressly and directly conflicts with this Court’s authority concerning the legal 
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standard necessary to sustain a directed verdict, including Friedrich v. Fetterman 

& Associates, P.A., 137 So.3d 362 (Fla. 2013); Cox v. St. Joseph’s Hospital, 71 

So.3d 795 (Fla. 2011); Owens v. Publix Supermarkets, Inc., 802 So.2d 315 (Fla. 

2001) and Gooding v. University Hosp. Bldg., Inc., 445 So.2d 1015 (1984).   

Standard of Review 

 In Florida an appellate court must view the evidence and all inferences of 

fact in the light most favorable to the Petitioner, the nonmoving party, and can 

affirm a directed verdict only where no proper view of the evidence could sustain a 

verdict in favor of the nonmoving party.  Friedrich v. Fetterman & Associates, 

P.A., 137 So.3d 362, 365 (Fla. 2013); Gooding v. University Hosp. Bldg., Inc., 445 

So.2d 1015, 1018 (Fla. 1984).  A directed verdict is improper if the plaintiff has 

presented evidence that could support a finding that the defendant more likely than 

not caused the injury.  137 So.3d at 365. 

 Causation is an issue of fact for the jury to decide, except in rare cases 

involving a “freakish and improbable chain of events.”  McCain v. Florida Power 

Corp., 593 So.2d 500, 503 (Fla. 1992).  Simply put, a directed verdict is not 

appropriate in cases where there is conflicting evidence as to the causation or the 

likelihood of causation.  Friedrich, 137 So.3d at 365.   
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ARGUMENT 

I. The Third District’s 2-1 Decision Fails to Follow Helman v. 
Seaboard Coast Line Railroad Co., 349 So.2d 1187 (Fla. 
1977), McCain v. Florida Power Corp., 593 So.2d 500 (Fla. 
1992), Saunders v. Dickens, 151 So.3d 434 (Fla. 2014) and 
Dorsey v. Reider, 139 So.3d 860 (Fla. 2014) On the Issue of 
Proximate Cause. 

 
A. The Elements of a Medical Malpractice Action. 
 

The elements of a medical malpractice action are (1) a duty by the physician; 

(2) a breach of that duty; and (3) causation.  Saunders v. Dickens, 151 So.3d 434, 

441 (Fla. 2014); Gooding v. University Hospital Building, Inc., 445 So. 2d 1015 

(Fla. 1984); Chaskes v. Gutierrez, 116 So.3d 479 (Fla. 3d DCA 2013).  “Florida 

courts follow the more likely than not standard of causation and require proof that 

the negligence probably caused the plaintiff’s injury.”  Chaskes, 116 So.3d at 487 

(quoting Gooding, 445 So.2d at 1019).  In the present case, not only did the 

Petitioner’s expert, Dr. Mazzei, testify to these three elements, so did the 

Respondent, Dr. Lorenzo.   

B. Dr. Lorenzo’s Motion for Directed Verdict and 
the Trial Court’s Different Reason for Directing 
a Verdict. 

 
Dr. Lorenzo moved for a directed verdict on the second element, i.e., the 

Defendant’s breach of the standard of care, asserting that, in his view, he had not 

actually performed the pre-anesthesia evaluation, and therefore Dr. Mazzei’s 

expert opinion that Dr. Lorenzo fell below the standard of care in his performance 
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of that evaluation was speculative.  (T. 1339-1340).  The trial court, however, 

directed a verdict on an entirely different issue.  The trial court assumed that Dr. 

Lorenzo did the pre-op evaluation, as he swore under oath he did in his 

interrogatory response, yet ruled that there was no evidence that the failure to 

communicate the two red flags proximately caused Mrs. Espinosa’s death.4 

As previously noted, Dr. Lorenzo based his motion for a directed verdict 

upon Rodriguez v. Pino, 634 So.2d 681 (Fla. 3d DCA 1994).  In the final analysis, 

Rodriguez v. Pino was decided at the appellate level not so much as a medical 

malpractice action, as a case involving whether the decedent was competent to 

decline treatment.   

Berta Pino underwent surgery in a hospital and developed complications. 

Several days after the surgery Ms. Pino developed an accumulation of fluid in 

her lungs, and Dr. Rodriguez ordered that she be re-intubated. A few days later 

the tube became dislodged.  Id. at 683. Notwithstanding the urging of at least 

four physicians, she “adamantly refused despite being told of the possible 

                                                 
4 This raises yet another reason why the Third District’s opinion is erroneous.  Had 
the trial court denied Dr. Lorenzo’s articulated motion for a directed verdict, Dr. 
Lorenzo would have been precluded from arguing issue of causation on appeal 
because his motion for a directed verdict was not based upon a lack of causation.  
See, e.g. Aills v. Boemi, 29 So.3d 1105 (Fla. 2010) (plastic surgeon was not entitled 
to new trial on unpreserved claim that issue of surgeon’s allegedly negligent post-
operative care was not asserted in patient’s complaint or tried, because surgeon’s 
objection to comments at trial was directed solely at the insufficiency of the 
evidence).   
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consequences of attempting to breath without the tube.” Id. Later that day Ms. 

Pino agreed to be re-intubated, but the tube became dislodged again four days 

later and Ms. Pino once again refused to permit the physicians to re-intubate 

her. Ultimately, she consented to the reintubation, but shortly after she was re-

intubated, she “coded” and died.  Id. at 684.  A jury found in favor of her 

husband, and Dr. Rodriguez appealed. 

The Third District reversed because Ms. Pino was legally competent to 

refuse medical intervention, even if it was not in her best interest. “Obviously, a 

patient may not be deemed incompetent simply because his decision is not a 

medically appropriate one.” Id. at 685. 

 Dr. Lorenzo argued below that Dr. Mazzei, like the plaintiff’s experts in 

Rodriguez, merely speculated that Dr. Lorenzo performed the pre-anesthesia 

evaluation. Dr. Lorenzo’s counsel mischaracterized the record evidence by stating, 

“[t]here is no evidence that Dr. Lorenzo actually completed the examination. All of 

the evidence is to the contrary.”   As we have demonstrated, that assertion was 

incorrect.  Dr. Lorenzo’s sworn interrogatory answer was read to the jury, 

without objection by defense counsel, (T. 1250-52), and by itself creates an issue 

for the jury because Dr. Lorenzo swore under oath that he actually performed 

the evaluation: 

It says as follows: "Describe in detail how the incident described 
in the complaint happened, including all actions by you to prevent 
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the incident. "A. All I did was her anesthesia preparation 
evaluation." 

 
(T. 1252) (Emphasis added). 
 

In his argument to the trial court, Dr. Lorenzo added a false requirement that 

the Court find Dr. Lorenzo “completed” the evaluation instead of merely “doing” 

the evaluation. Given the conflicting evidence, whether Dr. Lorenzo “actually 

completed” the evaluation would have been a factual question for the jury, 

however, the record evidence was more than sufficient for Dr. Mazzei to testify 

without speculating and for the Court to submit Plaintiff’s claim to the jury. 

A more appropriate case for the trial court to have reviewed would have 

been Dunne v. Somoano, 550 So.2d 5 (Fla. 3d DCA 1989) because, like the 

present case, it involved contradictory testimony from the defendant doctor.  Dr. 

Somoano was called as an adverse witness by the plaintiffs, and admitted 

certain facts which constituted negligence. However, on cross-examination by 

defense counsel, and contrary to his testimony on direct examination, he 

testified to a different set of facts which did not constitute negligence. Id. at 6. 

The jury found for Dr. Somoano. The plaintiff appealed, arguing that 

Dr. Somoano should be estopped from testifying in a contradictory fashion, and 

that the plaintiff was entitled to a directed verdict given Dr. Somoano’s initial 

testimony. Id.  The Third District rejected the plaintiff’s argument and affirmed the 

final judgment in favor of Dr. Somoano, concluding that “the inconsistent 
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statements of a person testifying once on the witness stand raise an issue of 

credibility to be resolved by the fact finder. . . .” Id. 

Likewise, in the present case, Dr. Lorenzo’s live testimony that he did not 

complete the pre-surgery anesthesia evaluation conflicted with his interrogatory 

response in which he admitted that “all I did was her anesthesia preparation 

evaluation,” as well as his testimony that he signed that evaluation, and expert 

testimony presented by the Plaintiff that Dr. Lorenzo should have noted the excess 

protein in Mrs. Espinosa’s urine, and informed the surgeons. The surgeons 

testified that they would not have performed the surgery if they had been informed 

of that abnormal lab result. 

To summarize, the record evidence viewed in the light most favorable to the 

nonmovant demonstrated that Dr. Lorenzo (1) “did” the evaluation, (2) that Mrs. 

Espinosa was his patient, and (3) that he signed the evaluation under the 

designation for “Physician.” Beyond these three pieces of record evidence, the 

jury heard Dr. Lorenzo’s testimony that his goal in performing the evaluation 

was to “expedite things along and get her ready for surgery.” (T. 797-98). Dr. 

Lorenzo admitted that Mrs. Espinosa was his patient: 

Q.      She  was  your  patient,  you  were  the  physician,  one  of  the 
physicians that signed the anesthesia form? 
A.      Yes, I did.   I  saw  her  for  approximately  four  or  three,  five 
minutes. I wasn't looking at the clock. 
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(T. 820). The jury also heard Dr. Lorenzo testify that (1) a pre-anesthesia 

evaluation “on a young, healthy person, it doesn't take very long,” (T. 847), (2) 

Mrs. Espinosa “was just very, very healthy,” (T. 862), and (3) that he examined 

Mrs. Espinosa for as long as five minutes. (T. 820). The jury could reasonably 

have determined that because Mrs. Espinosa was his patient and was healthy, Dr. 

Lorenzo completed the examination in five minutes and his signature on the 

evaluation form reflected that complete examination.  Rodriguez v. Pino simply 

does not apply here, Dr. Mazzei’s testimony was not based on untested 

assumptions; it was based upon record evidence. 

C. The Third District’s Erroneous Proximate 
Cause Analysis. 

 
The Third District’s proximate cause ruling in this case conflicts with a long 

line of authority from this Court, as well as Florida’s five district courts of appeal, 

including the Third District itself.  The majority opinion disregarded the effect of 

Dr. Lorenzo’s failure to communicate Mrs. Espinosa’s abnormal protein level and 

abnormal EKG to her surgeons, which failure fell below the standard of care.  

Whether a particular defendant’s negligence was the proximate cause of the injury 

“is generally one for the jury unless reasonable men could not differ in their 

determination of that question.”  Helman v. Seaboard Coast Line R. Co., 349 So.2d 

1187, 1189 (Fla. 1977).    
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 The Third District’s error is reminiscent of McCain v. Florida Power Corp., 

593 So.2d 500 (Fla. 1992), where this Court warned against the temptation to 

merge the elements of duty and proximate cause into “a single hybrid 

‘foreseeability’ analysis, or to otherwise blur the distinctions between them.”  Id. at 

502.  This Court also held: 

It is immaterial that the defendant could not foresee the precise 
manner in which the injury occurred or its exact extent.  Restatement 
(Second) of Torts §435 (1965).  In such instances, the true extent of 
the liability would remain questions for the jury to decide. 
 

593 So.2d at 503.   

 It is only where the injury is caused by “a freakish and improbable chain of 

events” that the issue of proximate cause may be removed from the jury. Id.  

Accordingly, unlike the issue of duty, which is a legal question, “the question of 

foreseeability as it relates to proximate causation generally must be left to the fact 

finder to resolve.”  Id. at 504.  Here there was no freakish and improbable chain of 

events which occurred between Dr. Lorenzo’s negligence and Mrs. Espinosa’s 

surgical death.  Indeed, there is a direct and immediate temporal and behavioral 

cause and effect: but for Dr. Lorenzo’s negligence in failing to notice the 

abnormally high protein level in Mrs. Espinosa’s urine and/or communicate the 

abnormal EKG findings, Mrs. Espinosa would not have undergone surgery, where 

she died.   
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 The Third District majority opinion confused the duty and proximate 

causation elements resulting in a mistaken assumption that Dr. Lorenzo’s duty was 

to foresee a specific sequence of events that lead to Mrs. Espinosa’s death.  Here, 

as in McCain, “this approach in effect allowed the duty element to subsume the 

question of proximate causation, with the result that the District Court improperly 

attempted to resolve on appeal a factual question that should have been left with 

the jury.”  Id.   

The Third District’s opinion also ignored or misapplied Saunders v. Dickens, 

151 So.3d 434 (Fla. 2014) by holding that “[t]he record is abundantly clear that the 

primary cause of Espinosa’s death was exsanguination.”  Ruiz, 224 So.3d at 830.  

While it is undisputed that Mrs. Espinosa died from exsanguination during surgery, 

Petitioner’s theory of liability against Dr. Lorenzo was that the surgery should 

never have occurred in light of the “abnormal” EKG and abnormal urine test 

showing protein in Mrs. Espinosa’s urine.  Both of these findings should have been 

communicated to the surgeons, but neither were.  Had they been communicated by 

Dr. Lorenzo the surgery would not have occured.  Thus, Dr. Lorenzo’s actions 

were a proximate cause of Mrs. Espinosa’s death – or so a reasonable jury could 

find if it had been permitted to do so. 

The Third District erred when it held that Petitioner had to prove that one of 

the two abnormal findings actually medically caused Mrs. Espinosa’s death; rather, 
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the jury could have concluded that the failure to communicate the abnormal 

findings contributed to Mrs. Espinosa’s death under a simple case of “but for” 

causation.  “But for” Dr. Lorenzo’s failure to communicate those two findings to 

the surgeons, the surgeons would not have proceeded with the surgery, during 

which, it is undisputed, Mrs. Espinosa bled to death.   

The fact that Dr. Velasquez – a separate physician -- failed to communicate 

the same facts is irrelevant:  

Because the central concern in medical malpractice actions is the 
reasonably prudent physician standard, the issue of whether a treating 
physician acted in a reasonably prudent manner must be determined 
for each individual physician who is a defendant in a medical 
malpractice action. . . .  Further, it is not only the final physician, but 
rather each treating physician who must act in a reasonably prudent 
manner. . . .  
 

Saunders v. Dickens, 151 So.3d 434, 442 (Fla. 2014).  Indeed, upstream tortfeasors 

are often found liable for subsequent negligent medical treatment, even non-

medical initial tortfeasors.  See Stuart v. Hertz Corp., 351 So.2d 703 (Fla. 1977).  

Stuart has been applied to medical malpractice cases involving multiple treating 

physicians as well.  Davidson v. Gaillard, 584 So.2d 71, 73-74 (Fla. 1st DCA 

1991), disapproved on other grounds by Barth v. Khubani, 748 So.2d 260 (Fla. 

1999). 

The Third District’s majority opinion is contrary to Saunders v. Dickens 

because it failed to focus upon Dr. Lorenzo, individually, to analyze whether he 
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acted in a reasonably prudent manner.  As in Saunders, the subsequent treating 

physicians (the surgeons) were not present at the time of Dr. Lorenzo’s negligence.  

The majority decision in effect ruled that only the last physicians who treated Mrs. 

Espinosa – the surgeons – caused Mrs. Espinosa’s death.  Ruiz, 224 So.3d at 830.  

The policy implications of that ruling are astounding.  If the Third District’s 

opinion is permitted to stand, then only the last physician who treated a patient 

may be held liable.  This is contrary to the entire purpose of the apportionment of 

fault statute, §768.81, and Fabre v. Marin, 623 S.2d 1182 (Fla. 1993). 

More importantly, the Third District opinion is contrary to Saunders v. 

Dickens which holds that “it is not only the final physician, but rather each treating 

physician who must act in a reasonably prudent manner.”  151 So.3d at 442.  This 

Court also held in Saunders that “a physician cannot insulate himself or herself 

from liability for negligence by presenting a subsequent treating physician who 

testifies that adequate care by the defendant physician would not have altered the 

subsequent care.”  Id.  Here, the subsequent treating physician, Dr. Yates, actually 

testified that adequate care by the Defendant physician would have altered his 

subsequent care.  (T. 732).  Thus, the Third District Court of Appeal’s opinion 

must be reversed upon the authority of Saunders v. Dickens.   

In Dorsey v. Reider, 139 So.3d 860 (Fla. 2014), this Court held that 

establishing proximate cause requires a factual showing that the dangerous activity 
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foreseeably caused the specific harm suffered by those claiming injury.  Id. at 864.  

Dr. Lorenzo’s failure to communicate the two abnormal findings to the surgeons 

was as much (indeed, more) the cause of Mrs. Espinosa’s death as were the actions 

of Mr. Reider in blocking Mr. Dorsey’s escape in Dorsey v. Reider.  Just as the 

Third District erred in Dorsey, it erred below by usurping the jury’s function, and 

misapplying this Court’s proximate cause precedent by holding that Dr. Lorenzo’s 

actions in failing to communicate two abnormal findings – which, if properly 

communicated and explained, would have halted the surgery -- were not causally 

related as a matter of law to the fact that Mrs. Espinosa bled to death during her 

elective surgery.  Causation is a question for the jury under these circumstances.  

Helman, supra, at 1189; McCain, supra at 503; Saunders, supra at 442; Dorsey, 

supra at 864. 

 The Third District’s error is magnified by comparing it to decisions of its 

sister courts in similar cases involving the failure of one physician to communicate 

important knowledge to contemporaneous or subsequent treating physicians.  Like 

the present case, Aragon v. Issa, 103 So.3d 887 (Fla. 4th DCA 2012), involved the 

failure of one physician to communicate information to other physicians, resulting 

in the patient’s death during a surgical (cardiac catheterization) procedure.   
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 In that case 41 year old Leo Aragon presented to the emergency room of a 

hospital complaining of symptoms commonly associated with acute coronary 

syndrome.  Id. at 889.  He was noted to be significantly overweight and allergic to 

shellfish.  Id.  The latter point is key because a patient with shellfish allergies is 

more likely to have an adverse anaphylactic reaction to the iodine-based contrast 

dye used in cardiac catheterization procedures.  Id.  Dr. Issa, an internist, was 

consulted via telephone and issued an order admitting Aragon to the hospital’s 

telemetry unit for 24 hours to determine whether he had suffered a myocardial 

infarction.  Id.  He also ordered certain cardiac enzyme tests to check for the 

presence of troponin.  The second of three such tests revealed a spike in his 

troponin level, and therefore Dr. Issa consulted a cardiologist.  When Dr. Issa saw 

Mr. Aragon in the hospital the following morning, he was informed of the second 

cardiac enzyme test result, but did not find out the results of the third test, during 

which the level of cardiac enzymes was lower than that of the second test.  Id.  Dr. 

Issa failed to call the cardiologist to relate to him the new and more complete 

information.   

 As a result of this lack of communication, the interventional cardiologist was 

under the impression that the initial cardiologist had already completed an 

evaluation.  Also, because the internist did not pass along the information 

regarding Aragon’s latest condition to the initial cardiologist, the interventional 
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cardiologist, as the last person in the communication chain, did not know that 

Aragon was overweight, had been pain free, had a shellfish allergy, and that the 

level of troponin had dropped.  Id. at 890.  He did later learn this information 

shortly before performing the cardiac catheterization but based upon his 

understanding that it had to be performed that day, he decided to operate on an 

emergency basis and proceeded with a single dose of steroids to Aragon less than 

an hour before the cardiac catheterization in an effort to prevent an anaphylactic 

reaction to the contrast dye.  Id.   

 Crucially, the interventional cardiologist’s decision concerning the 

pretreatment plan for shellfish allergy depended on how soon the procedure needed 

to be done.  He testified that if he knew that he had the luxury of time, he would 

have implemented a more rigorous pretreatment plan over a longer period of time.  

Id. at 891.  

 The plaintiff Personal Representative presented expert testimony by an 

internist, Dr. Bakken, and a cardiologist, Dr. Alton.  Dr. Bakken testified that Dr. 

Issa deviated from the standard of care in several ways, including the untimely 

discovery of Aragon’s shellfish allergy, the failure to learn the result of the third 

cardiac enzyme test, and the failure to properly convey all of the information he 

learned upon examining Mr. Aragon to the interventional cardiologist.  Dr. Bakken 

testified that had Dr. Issa not deviated from the standard of care, the full steroid 
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pretreatment would have occurred, and more likely than not Aragon would not 

have sustained an anaphylactic reaction from the contrast dye, and would have 

survived.   

 The jury rendered a verdict in favor of the plaintiff’s estate, apportioning 

10% of the fault to Dr. Issa, 15% to the hospital, and 75% to the interventional 

cardiologist.  Id. at 892.  Dr. Issa then moved for a post trial directed verdict or in 

the alternative a new trial.  The trial court granted the directed verdict.  Id.   

 The Fourth District reversed holding that “because the internist did not pass 

along the information regarding Aragon’s latest condition to the initial cardiologist, 

the interventional cardiologist, as the last person in the communication chain did 

not know” certain facts which would have possibly permitted him to delay the 

procedure.  Id. at 890.  As a result, the interventional cardiologist decided to 

operate on an emergency basis, after which the patient went into anaphylactic 

shock, and died.  Id.  The Fourth District held: 

Because there is evidence that a jury could rely upon in finding that 
the internist’s failure to communicate vital information and coordinate 
Aragon’s care caused the Interventional Cardiologist to rush to 
perform the cardiac catheterization, a directed verdict [for the 
internist] is therefore improper.   
 

Id. at 893.  

 Harris v. Gandy, 18 So.3d 569 (Fla. 1st DCA 2009), like the present case, 

involved a claim against an anesthesiologist which also involved information 
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contained in pre-anesthesia forms which contraindicated the type of anesthesia 

provided during surgery, which resulted in a patient’s death.  The decedent, Mrs. 

Harris, presented for surgery with a well-documented history of gastroesophageal 

reflux disease.  Id. at 570.  If a patient is suffering from reflux at the time of 

surgery, it is improper to use a mask to deliver anesthesia; rather, anesthesia should 

be administered via endotracheal intubation.  Id. at 571.  During the surgery Mrs. 

Harris aspirated contents from her stomach into her lungs, which caused her death 

48 days later.  Id. at 570.   

 The anesthesiologist, Dr. Gandy, contended that there was no causal 

connection between his choice of anesthesia delivery (mask) and Mrs. Harris’ 

death.  Id.  He moved for a directed verdict at the conclusion of the plaintiff’s case, 

which the trial court granted finding that the appellant had failed to introduce 

sufficient evidence that Dr. Gandy breached the standard of care or that his actions 

caused the decedent’s death.  Id.   

 The First District reversed, holding that if there are any conflicts in the 

evidence or different reasonable inferences to be drawn from the evidence, a 

motion for directed verdict should not be granted, and that motions for directed 

verdict are rarely appropriate in negligence cases.  Id. at 571.   

 The trial court had ruled that the evidence was undisputed, from Dr. Gandy 

and from his nurse anesthetist, that Mrs. Harris told them she was not having reflux 
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at the time of the procedure.  Id. at 571.  However, the First District relied upon 

information listed on the pre-anesthesia form, which indicated in the 

“gastrointestinal” section that the appellant suffered from reflux and was taking 

medication to control it, and that she slept with the head of her bed elevated.  Id.  

When viewed in the light most favorable to Mrs. Harris, that information presented 

enough evidence for a juror to conclude that she was in fact suffering from 

symptomatic reflux on the date of her surgery.  Id.   

 The Court also cited Hughes v. Slomka, 807 So.2d 98, 100 (Fla. 2d DCA 

2002) (directed verdict improper where medical records conflicted with 

physician’s testimony).  In Hughes, the Second District noted that there was 

“somewhat internally inconsistent” testimony presented by the plaintiff’s expert, 

but nevertheless held that “an inference could be drawn that Hughes more likely 

than not could have avoided amputation if Slomka had diagnosed the vascular 

problem, at least during January 1998.”  Id.  Likewise, in Singleton v. West Volusia 

Hospital Authority, 442 So.2d 235 (Fla. 5th DCA 1983) the Fifth District reversed a 

directed verdict granted at the close of plaintiff’s medical malpractice case in chief, 

holding that there was evidence presented from which a jury could conclude that 

the employees of the defendant hospital could have diagnosed plaintiff’s condition 

on three earlier occasions.  In the present case, the Third District simply failed to 
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follow long-standing precedent which required it to view the facts in the light most 

favorable to the non-movant, the Petitioner.   

II. The Third District’s Decision Misapplies This Court’s 
Binding Authority By Applying the Wrong Legal Standard 
Necessary to Sustain A Directed Verdict. 

 
 In reviewing the grant of a directed verdict, an appellate court must view the 

evidence and all inferences of fact in the light most favorable to the non-moving 

party and can affirm a directed verdict only where no proper view of the evidence 

could sustain a verdict in favor of the non-moving party.  Friedrich v. Fetterman & 

Associates, P.A., 137 So.3d 362, 365 (Fla. 2013); Aubin v. Union Carbide Corp., 

177 So.3d 489 (Fla. 2015); Sanders v. ERP Operating Ltd. Ptnship, 157 So.3d 273 

(Fla. 2015); Owens v. Publix Supermarkets, Inc., 802 So.2d 315, 329 (Fla. 2001). 

 The Third District’s opinion ignores binding authority such as Friedrich v. 

Fetterman & Associates, P.A., supra, which holds, like all of this Court’s directed 

verdict authority, that a directed verdict is not appropriate in negligence cases 

where there is conflicting evidence as to causation or the likelihood of causation.  

Id. at 365 (citing Cox v. St. Joseph’s Hospital, 71 So.3d 795, 801 (Fla. 2011)).  

Florida follows the “more likely than not” standard in proving causation.  Id.  A 

directed verdict must be denied if there is any evidence from which a jury could 

determine that the defendant’s negligence “probably caused” the plaintiff’s injury.  

Cox v. St. Joseph’s Hospital, 71 So.3d 795, 799 (Fla. 2011); Gooding v. Univ. 
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Hosp. Bldg., Inc., 445 So.2d 1015, 1018 (Fla. 1984).  Here, the evidence is 

manifest that if Dr. Lorenzo had conducted a proper pre-surgical evaluation, the 

surgeons would have “needed to ‘find out’ why Espinosa was spilling protein.”  (T. 

822).  Indeed, Dr. Lorenzo conceded that if he had not missed the protein lab result 

on the second page, he would have realized that Mrs. Espinosa likely had multiple 

myeloma, which does not require surgery.  (T. 565).  

 Nor is it necessary for Dr. Lorenzo’s negligence to be the sole proximate 

cause of Mrs. Espinosa’s death.  As this Court noted in Gooding, citing Prosser, 

Law of Torts §41 (Fourth Ed. 1971), a plaintiff “must introduce evidence which 

affords a reasonable basis for the conclusion that it is more likely than not that the 

conduct of the defendant was a substantial factor in bringing about the result.”  445 

So.2d at 1018.  (Emphasis added).  See generally, Saunders v. Dickens, 151 So.3d 

434 (Fla. 2014); see also, Fla. J. St. Jury Instr. 401.12(b).  Indeed, the primary 

purpose of the concurring cause instruction is to negate the idea that a defendant is 

excused from the consequences of his negligence by reason of some other cause 

concurring in time and contributing to the same damage.  Hart v. Stern, 824 So.2d 

927 (Fla. 5th DCA 2002). 

 Not only did the District Court’s opinion below ignore this Court’s directed 

verdict precedent, particularly concerning causation, it also conflicts with decisions 

from each of its sister courts, as well as the Third District itself.  See, e.g., Cohen v. 
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Philip Morris USA, Inc., 203 So.3d 942, 949-950 (Fla. 4th DCA 2016); Aragon v. 

Issa, 103 So.3d 887 (Fla. 4th DCA 2012); Harris v. Gandy, 18 So.3d 569 (Fla. 1st 

DCA 2009); Hughes v. Slomka, 807 So.2d 98 (Fla. 2d DCA 2002); Rivet v. Perez, 

655 So.2d 1169 (Fla. 3rd DCA 1995); Dunne v. Somoano, 550 So.2d 5 (Fla. 3rd 

DCA 1989).   

CONCLUSION 

The trial court usurped the jury’s function by directing a verdict on causation 

– a different basis than the argument articulated in Dr. Lorenzo’s motion.  The 

Third District Court of Appeal compounded that error by ignoring binding 

precedent from this Court, from its sister district courts of appeal, and from the 

Third District itself, on the issue of causation.  This Court should quash the Third 

District’s decision and remand with instructions to reverse. 

Dated: January 31, 2018   Respectfully submitted, 

     Jorge P. Gutierrez, Jr., Esq. 
     The Gutierrez Firm 
     Counsel for Petitioner 
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