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STATEMENT OF THE CASE AND FACTS 

Petitioner filed the underlying medical malpractice action to recover 

damages arising out of the death of Ms. Espinosa from exsanguination during a 

surgical procedure to remove a cancerous tumor from her skull. (App. 2). The jury 

found that the neurosurgeons who performed the surgery, Dr. Basil Yates and Dr. 

Pedro Albanes, were responsible for allowing Ms. Espinosa to bleed to death 

during the procedure, and returned a verdict in Petitioner’s favor. (Id.).  

The trial below also originally involved Dr. Lorenzo, an anesthesiologist 

who started Ms. Espinosa’s pre-anesthesia evaluation on the morning of her 

surgery. (Id.). Before he had time to finish the pre-anesthesia evaluation, Dr. 

Lorenzo handed it over to Dr. Velasquez, Ms. Espinosa’s assigned 

anesthesiologist, who then completed the evaluation in its entirety. (Id.). All told, 

Dr. Lorenzo’s entire interaction with Ms. Espinosa lasted a mere three to five 

minutes. (Id.). 

Despite this incredibly brief interaction, Petitioner attempted to prove at trial 

that Dr. Lorenzo was negligent in the way that he handled Ms. Espinosa pre-

anesthesia evaluation, and that this alleged negligence caused Ms. Espinosa’s 

death. (App. 5). Specifically, Petitioner theorized that a blurry EKG (which Dr. 

Lorenzo noticed and brought to the attention of Dr. Velasquez) and an abnormal 
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urine protein level (which Dr. Lorenzo never even saw) should have caused Dr. 

Lorenzo to cancel the surgery. (App. 2-3). 

However, as emphasized by the majority opinion below, there was no 

evidence presented below “from which a jury could reasonably conclude that Dr. 

Lorenzo’s behavior fell below the standard of care, or that any breach of the 

standard of care more likely than not caused Espinosa’s death.” (App. 5). Because 

it was undisputed that Ms. Espinosa died from exsanguination and not as a result of 

a heart condition or urine protein levels, Dr. Lorenzo could only have caused Ms. 

Espinosa’s death if the blurry EKG or protein levels should have caused the 

surgery to be cancelled outright. (App. 5). 

However, Dr. Lorenzo testified that the blurry and abnormal EKG “did not 

mean anything” about Ms. Espinosa’s ability to undergo surgery, and “that the 

protein level would not have affected his anesthetic” even “had he seen” that page 

of the lab results. (App. 3). Moreover, Dr. Velasquez performed a “full evaluation” 

of Ms. Espinosa “from beginning to end after Dr. Lorenzo’s evaluation,” and 

cleared Ms. Espinosa for surgery, determining that Ms. Espinosa “could safely 

undergo general anesthesia.” (App. 3-4).1 Ultimately, the jury did not find Dr. 

                                                 
1 Petitioner incorrectly states that it was Dr. Lorenzo who “cleared Ms. Espinosa 
for surgery.” Pet.’s Brief at 1. Nowhere in the majority’s opinion is this stated, and 
Petitioner unsurprisingly does not provide any citation to the opinion in support of 
this position. See Reaves v. State, 485 So. 2d 829, 830 n.3 (Fla. 1986) (“The only 
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Velasquez liable as a Fabre defendant for these actions. (App. 2). Apart from this 

testimony from Dr. Lorenzo and Dr. Velasquez, “[n]one of the expert witnesses 

testified that Dr. Lorenzo’s evaluation of Espinosa fell below the standard of 

care such that any breach more likely than not caused Espinosa’s death.” (App. 

4) (emphasis added).2 

SUMMARY OF ARGUMENT 

The decision below is consistent with this Court’s case law on causation, and 

stands for the uncontroversial proposition that where there is a complete lack of 

competent evidence of causation, even when viewed in the light most favorable to 

the plaintiff, a defendant is entitled to a directed verdict. The opinion also applies 

the appropriate and long-standing “competent, substantial evidence” test to 

determine whether a directed verdict was appropriately granted, consistent with 

case law from this Court and sister district courts. Finally, the Third District’s 

opinion is factually distinguishable from and can be easily harmonized with the 

Fourth District’s decision in Aragon v. Issa, 103 So. 3d 887 (Fla. 4th DCA 2012). 

As a result, this Court should decline Petitioners’ request that this Court accept this 

matter for review. 

                                                                                                                                                             
facts relevant to our decision to accept or reject such petitions are those facts 
contained within the four corners of the decisions allegedly in conflict.”). 
 
2 All emphasis herein is supplied unless otherwise noted. 
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ARGUMENT 

1. The Third District’s Opinion Does Not Conflict With Any Decision Of 
This Court On The Issue Of Proximate Causation. 
 
The opinion of the Third District below scrupulously follows this Court’s 

decisional law on causation, noting that a plaintiff in a medical malpractice case 

must prove that a defendant’s breach of the standard of care proximately caused 

the damages claimed, and that Florida adheres to the “more likely than not” 

standard of proof wherein the plaintiff must show “that the negligence probably 

caused the plaintiff’s injury.” (App. 4); see also Gooding v. Univ. Hosp. Bldg., 

Inc., 445 So. 2d 1015, 1018 (Fla. 1984). It is also entirely uncontroversial that 

where there is a complete lack of evidence of causation, when viewed in the light 

most favorable to the plaintiff, a defendant is entitled to a directed verdict. See id. 

This is the case here, and therefore the Third District’s opinion is wholly consistent 

with Gooding and the remainder of this Court’s case law on causation. 

The glaring lack of evidence of causation is succinctly set out in the opinion 

below. Both Dr. Lorenzo and Dr. Velasquez testified that neither the EKG nor the 

lab results would have caused them to cancel the surgery; indeed, Dr. Velasquez 

cleared Ms. Espinosa for general anesthesia after reviewing all of these results, and 

was ultimately found not liable by the jury. (App. 2-3). In addition, the opinion sets 

out that “[n]one of the expert witnesses testified that Dr. Lorenzo’s evaluation of 

Espinosa … more likely than not caused Espinosa’s death.” (App. 4). Given that 



 

 5

no fact witness and no expert witness provided any competent testimony 

whatsoever on the issue of causation, the Third District properly applied this 

Court’s precedent in concluding that the trial court’s directed verdict was proper 

because there was no evidence “from which a jury could reasonably conclude … 

that any breach of the standard of care [by Dr. Lorenzo] more likely than not 

caused Espinosa’s death.” (App. 5). This outcome is unremarkable, and entirely 

consistent with this Court’s cases. 

Petitioner claims that the decision below conflicts with the following 

statement of law in Helman v. Seaboard Coast Line Railroad Co., 349 So. 2d 1187 

(Fla. 1977): “[T]he question of whether defendant’s negligence was the proximate 

cause of the injury is generally one for the jury unless reasonable men could not 

differ in their determination of that question.” Id. at 1189; Pet.’s Brief at 4. 

However, as described above, the Third District specifically found that reasonable 

jurors in the case below could not find that Dr. Lorenzo’s actions proximately 

caused Ms. Espinosa’s death, due to the complete lack of causation evidence. 

(App. 5). As a result, the decision below is in complete accord with Helman. 

Next, Petitioner claims the opinion below conflicts with Saunders v. 

Dickens, 151 So. 3d 434 (Fla. 2014), ostensibly because it runs contrary to the 

holding in Saunders that “the issue of whether a treating physician acted in a 

reasonably prudent manner must be determined for each individual physician.” Id. 
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at 442; Pet.’s Brief at 5-6. To the contrary, the opinion below is entirely consistent 

with Saunders. The Third District focused solely on Dr. Lorenzo’s acts when it 

held that no witness testified that “Dr. Lorenzo’s evaluation of Espinosa fell below 

the standard of care,” and that therefore Dr. Lorenzo could not possibly be held 

liable for the actions he took in the three to five minutes he cared for Ms. Espinosa. 

(App. 4-5). To attempt to create conflict, Petitioner simply ignores the plain 

language of the opinion below in claiming repeatedly that “a reasonable jury could 

find” that Dr. Lorenzo’s “failure to communicate the abnormal findings” meant 

that “the surgeons would not have proceeded with the surgery.” Pet.’s Brief at 5-6. 

In fact, the Third District found just the opposite: that no reasonable jury could so 

find given the state of the evidence at trial. 

Finally, Petitioner asserts that the opinion below conflicts with Dorsey v. 

Reider, 139 So. 3d 860 (Fla. 2014). Pet.’s Brief at 6-7. However, Dorsey involved 

whether a duty of care existed, and if such a duty extended to the actions of third 

parties. Such legal issues have no relevance here, since it was undisputed that a 

duty of care existed, and the directed verdict in Dr. Lorenzo’s favor was granted 

because of a lack of evidence of breach of duty and causation. Moreover, as with 

his discussion of Saunders, Petitioner is simply incorrect in claiming that Dr. 

Lorenzo’s actions were “as much the cause of Ms. Espinosa’s death” as the 

surgeons actually found liable, or that “a jury could have determined” that the 
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surgery would have been halted if Dr. Lorenzo had acted differently. Pet.’s Brief at 

6-7. The Third District found a complete lack of evidence of causation precluding 

such a jury verdict, and thus no conflict with Dorsey exists. 

2. The Third District’s Opinion Does Not Conflict With Any Decision Of 
This Court Or The Fifth District On The Standard Applied For Review 
Of Decisions Granting A Directed Verdict. 
 
Petitioner claims that the Third District was incorrect when it observed that 

the verdict must be supported by reasonable conclusions drawn from “competent, 

substantial evidence” in the record, asserting that this applied the “wrong legal 

standard” and conflicted with numerous decisions from this Court and the Fifth 

District Court of Appeal. (App. 5); Pet.’s Brief at 7-9. To the contrary, it is 

Petitioner that is incorrect on this point. 

It is axiomatic that a verdict can only be sustained if it is supported by 

reasonable and proper evidence. In other words, if the only evidence supporting a 

verdict is purely speculative, hypothetical, based on mere supposition, or otherwise 

not “competent” or “substantial,” that verdict cannot stand.3 Consistent with the 

opinion below, this Court has long applied the “competent, substantial evidence” 

                                                 
3 This same “competent, substantial evidence” standard applies both to the 
determination of whether a verdict could have been supported following the grant 
of a directed verdict (as here), and to an analysis of whether a defendant is entitled 
to a JNOV following a plaintiff’s verdict. See Hendricks v. Dailey, 208 So. 2d 101, 
103 (Fla. 1968) (“Rules governing motions for judgments notwithstanding the 
verdict are substantially the same as those which guide the disposition of a motion 
for directed verdict.”). 
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test for determining whether the evidence was sufficient to sustain a plaintiff’s 

verdict, when viewed in the light most favorable to the plaintiff. See, e.g., Coba v. 

Tricam Indus., Inc., 164 So. 3d 637, 643 (Fla. 2015) (“[A]n appellate court will not 

disturb a final judgment if there is competent, substantial evidence to support the 

verdict on which the judgment rests.”) (citation omitted); Castillo v. E.I. Du Pont 

De Nemours & Co., Inc., 854 So. 2d 1264, 1282–83 (Fla. 2003) (Pariente, J., 

concurring) (noting that the courts “in this State should employ the competent, 

substantial evidence test” when “reviewing the sufficiency of evidence to support 

verdicts”); Ferguson Transp., Inc. v. N. Am. Van Lines, Inc., 687 So. 2d 821, 822 

(Fla. 1996) (“We agree with the court’s decision” below finding that “the trial 

judge should have granted North American’s motion for directed verdict because 

Ferguson did not present competent, substantial evidence” to support its claims); 

Boole v. Florida Power & Light Co., 3 So. 2d 335, 337 (Fla. 1941) (holding that 

directed verdict was improperly granted because “[t]here was substantial 

competent evidence tending to prove the allegations” made by the plaintiff). 

The opinion below is also consistent with decisions from the Fifth District, 

which like this Court uses the “competent, substantial evidence” test. See, e.g., 

Lindon v. Dalton Hotel Corp., 49 So. 3d 299, 303 (Fla. 5th DCA 2010) (“When 

deciding the appropriateness of a directed verdict…, Florida trial and appellate 

courts use the test of whether the verdict … would be … supported by competent, 
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substantial evidence.”); Speedway SuperAmerica, LLC v. Dupont, 933 So. 2d 75, 

79 (Fla. 5th DCA 2006) (same); St. Johns River Water Mgmt. Dist. v. Fernberg 

Geological Servs., Inc., 784 So. 2d 500, 505–06 (Fla. 5th DCA 2001) (defendant 

“was entitled to a directed verdict as there was a complete absence of competent 

substantial evidence” supporting plaintiff’s claims). 

Other district courts of appeal likewise utilize this same uncontroversial test 

See, e.g., Realauction.com, LLC v. Grant St. Group, Inc., 82 So. 3d 1056, 1058-59 

(Fla. 4th DCA 2011) (an appellate court may override a jury verdict only if there is 

“no competent substantial evidence to support that verdict,” and observing that 

“[s]peculative testimony is not competent substantial evidence”); Curls v. Tew, 346 

So. 2d 1242, 1243 (Fla. 1st DCA 1977) (“If substantial competent evidence has 

been adduced, though conflicting, which, when considered in the light most 

favorable to the non-moving party would sustain a judgment in favor of that party 

then the motion [for directed verdict] should not be granted.”). The opinion below 

is completely consistent with the abundant case law cited above, and is not 

appropriate for this Court’s conflict review. 

3. The Third District’s Opinion Does Not Conflict With Aragon v. Issa, 103 
So. 3d 887 (Fla. 4th DCA 2012). 
 
Far from being “virtually identical,” the opinion below and the Fourth 

District’s decision in Aragon v. Issa, 103 So. 3d 887 (Fla. 4th DCA 2012), are 

fundamentally distinguishable and do not conflict. This is because, unlike in the 
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case below, the Fourth District in Aragon determined that there was “evidence that 

a jury could rely upon” in finding causation, and that this “conflicting evidence” 

prevented a directed verdict. Id. at 893-95. In great contrast, the Third District here 

found that there was “no competent, substantial evidence at trial from which a jury 

could reasonably conclude” that Dr. Lorenzo caused Ms. Espinosa’s death. (App. 

5).4 These two cases therefore peacefully coexist, and do not conflict. See Wilson v. 

S. Bell Tel. & Tel. Co., 327 So. 2d 220, 221 (Fla. 1976) (no conflict jurisdiction 

where the case at bar “patently varies as to the operative facts” with a claimed 

conflict case). 

CONCLUSION 

Based on the foregoing, Respondents respectfully submit that this Court 

should not grant conflict review and should deny the petition. 

 
Respectfully submitted, 

    
     BY: /s/ Erik P. Bartenhagen    

     DINAH STEIN 
     Fla. Bar No.:  98272 
     dstein@mhickslaw.com 
     ERIK P. BARTENHAGEN 

Fla. Bar No. 43259 
ebartenhagen@mhickslaw.com 

      HICKS, PORTER, EBENFELD  
  & STEIN, P.A. 

                                                 
4 Notably, the Fourth District also utilized the “competent substantial evidence” 
test when analyzing whether a directed verdict was properly granted, further 
undermining Petitioner’s Point 2 above. See Aragon, 103 So. 2d at 888. 
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