
IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA

CASE NO: 16-2010-CF-01450-AXXX-MA

DIVISION: CR-D

STATE OF FLORIDA

v.

CECIL SHYRON KING, JR.,
Defendant.

ORDER ON DEFENDANT'S THIRD AMENDED MOTION TO VACATE
JUDGMENT AND SENTENCE UNDER RULE 3.851 WITH SPECIAL REQUEST
FOR LEAVE TO AMEND AND DEFENDANT'S SUPPLEMENT TO HIS SIXTH

AMENDED MOTION TO VACATE JUDGMENTS OF CONVICTION AND SENTENCE

This cause came before the Court upon "Defendant's Third Amended Motion to Vacate

Judgment and Sentence under Rule 3.851 with Special Request for Leave to Amend" ("Third

Amended Motion"), filed on March 14, 2016, pursuant to Florida Rule of Criminal Procedure

3.851, and "Defendant's Supplement to his Sixth Amended Motion to Vacate Judgments of

Conviction and Sentence Under Rule 3.851 Based Upon Hurst v. Florida and Hurst v. State"

("Supplemental Motion"), filed on February 9, 2017.¹ The State filed its Answer on March 21,

2016, and Response to Defendant's Supplement on March 10, 2017. Based upon the record, as

well as the evidence presented, and after hearing arguments, considering the authorities cited,

and being otherwise fully advised, the Court finds as follows:

¹ Defendant filed his first Motion on February 24, 2015 through counsel Rick Sichta, who later withdrew due to a
conflict of interest. Counsel Gonzalo Andux filed an amended motion on August 26, 2015. On February 8, 2016,
Andux filed a second amended motion to add a Hurst claim. Defendant also asked for leave to extend the page limit
by three pages, which the Court granted on March 31, 2016. While the defense requested leave to amend his 3.851
after the Third Amended Motion was filed, the Court denied those requests.



BACKGROUND

On April 8, 2011, a jury found Defendant guilty of the first-degree murder of eighty-two-

year-old Renie Telzer-Bain (Count One), armed burglary with assault or battery (Count Two),

grand theft auto (Count Three), dealing in stolen property (Count Four), and false verification of

ownership on pawnbroker transaction form (less than $300 received) (Count Five). On April 14,

2011, the jury recommended by a vote of eight-to-four that a sentence of death be imposed on

Count One. On October 27, 2011, the Court imposed concurrent sentences of death as to Count

One, life in prison as to Count Two, ten years in prison as to Count Three, thirty years in prison

as to Count Four, and ten years in prison as to Count Five.

The facts of this case are set forth in the trial court's sentencing order and in the Florida

Supreme Court's opinion on direct appeal. The following summary is excerpted from the

opinion of the Florida Supreme Court:

The Guilt Phase

Renie Telzer-Bain's family last saw her alive on Monday, December 28, 2009, at
5:30 p.m., when her daughter-in-law, Lyza Telzer, along with Lyza's son and
Lyza's son's friend, visited her. Lyza and Renie were very close, spoke multiple
times per day, and saw each other five times per week. Lyza made a point of
seeing Renie very often because of Renie's age and because Renie lived by
herself. Renie liked to stay up late watching television and to sleep in until 10 or
11 a.m.

The next day, Tuesday, December 29, Lyza began trying to reach Renie around 4
p.m. As the day progressed and she had not been able to reach Renie, Lyza
became concerned. She called Renie's neighbor to ask if he would keep an eye
out for Renie. The neighbor had noticed that Renie's garage door was open at
10:30 a.m. that morning and that her car was missing. He believed at the time
that Renie had inadvertently left the garage door open, and either he or his wife
closed it.

Lyza went to Renie's house around 7 p.m., along with Renie's neighbor. The
garage door was closed, and when Lyza opened the garage, Renie's car, a 2001
Cadillac, was missing. The door from the house to the garage was locked, which
was unusual because Renie only locked that door at night. The neighbor pried
open the door, and they entered the house. Upon entering the house, Lyza
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believed a burglary occurred-the house was ransacked, and Renie was an
extremely neat, meticulous person who always kept her house in order. Lyza and
the neighbor then discovered Renie's body in the bedroom on the floor.

The sliding glass door was opened about an inch, and the frame was damaged.
The pole that normally kept the door from being opened was not in the door.
Numerous items were missing from the house, including a flat screen television,
silverware, jewelry, wallets, clothing, purses, cosmetic bags, a tool chest, and
weekly and monthly planners with Renie's handwriting in them. Subsequent
investigation by law enforcement revealed no fingerprints of value in the house.

Investigators found a container of cantaloupe on the kitchen table. On the top of
the container was a piece of fruit that appeared to have a bite mark, which was
swabbed for DNA. Lyza testified that Renie often kept cantaloupe or fruit in
containers in the fridge. The DNA swab from the fruit revealed a partial male
DNA profile (with eleven of thirteen loci being identifiable).

Shoe prints were discovered on the exterior garage door, where it appeared that
someone had tried to kick the door in. Additional shoe prints were found near the
entry where the yard was fenced in. The size of the prints indicated a large-sized
shoe.

Dr. Rao, a medical examiner, testified that the cause of death was blunt head
trauma. The victim had been struck at least seventeen times with the head and
claw of a hammer, sustaining injuries on the back of her head, to the front of her
neck, on the back of her neck, on her upper back, on the back of her right hand, on
her right leg, and on her left knee. Three of the blows were to the head, which
would have been fatal and rendered the victim unconscious. The wounds on the
victim's right hand and left arm were defensive wounds, sustained as the victim
was trying to ward off blows.

The missing Cadillac was found the day after Renie's body was discovered,
located within a few blocks of King's apartment. Fingerprints found inside the
car matched those of Rashad Montford, King's cousin. Police subsequently
interviewed Montford, who explained that he borrowed the car from King.
According to Montford, he went to King's apartment in late December 2009, and
King offered to let him borrow a newer model Cadillac, which was parked around
the corner. King did not explain where he had gotten the car, and Montford did
not ask. Montford borrowed the car twice that day. While he was borrowing the
car, Montford called King at one point to tell him that he was going to be out with
the car for a little while longer. Police corroborated this call using phone records.
King instructed Montford to leave the vehicle a few blocks away from where
King lived when he returned it.

While he was speaking with police, Montford offered to wear a recording device
and visit King to get him to talk about the vehicle, with the aim of clearing
Montford's name. Montford visited King twice while wearing the recording
device, but King did not admit that he had given Montford the car. King
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instructed Montford to "say you don't know" when questioned by police about the
vehicle. King's fingerprints were not found inside the Cadillac.

James Roman testified that he was the owner of a residential lawn service
company that had serviced Renie's yard for four or five years. King worked for
Roman from July until October 2009. Roman and King cut Renie's yard together
eight or ten times. Roman always went with King to cut Renie's yard. King did
not have a vehicle, so Roman would sometimes give him a ride. Roman made it a
point not to go inside his clients' residences, and Roman testified that King never
went inside Renie's house. Roman does not believe that King ever met Reme.
Renie never came outside to give them food or drinks, and she paid Roman by

leaving a check under the door mat.

Roman was out of town at the time of the murder. While out of town, he received
a phone call from King, who mentioned that something had happened to one of
the clients for whom Roman worked. King usually only called Roman to speak

about work.

On January 8, 2010, King pawned a gold bracelet, identified as belonging to
Renie, for $300. The bracelet did not have any unique identifiers, such as charms

or initials. The lead detective testified that it would be a good item to pawn if
King was trying to stay under the radar.

During the investigation, police checked the phone records for King's cell phone.
On the morning of the murder, he made a phone call at 5:24 a.m. The phone call
was routed using a tower that was near the bus station downtown, three miles
away from his residence. Normally a phone call bounces off the cell tower that is

closest to the person making the call. If King was home at the time of the phone
call, there was a high likelihood that the phone call would have routed through a
different tower. No other calls were made until 10:10 a.m., and that phone call
routed through a tower that was closer to King's residence. Police went to the bus
station and determined that there was a bus route that left the station and stopped
directly across from the entrance to Renie's subdivision. On the day of the
murder, there was a bus leaving the bus station on that route at 5:25 a.m. The bus
driver confirmed that the bus ran on schedule on that particular day, but stated
that he would be unable to identify King because it was rush hour.

Police executed a warrant on King and searched his residence on February 1,

2010. Numerous items belonging to Renie were found in his residence. The
items included a pillow case sham that matched a sham seen at Renie's residence,
day planners with Renie's handwriting inside, items of clothing with the tags still
on them, silverware, a chess set, purses, watches, rings, pearls, necklaces, and
other jewelry. Police also found a hammer on top of King's microwave; however,

the hammer did not have any blood on it. Large-sized shoes were recovered from
King's house, but none of the shoes matched the tread found in the shoe prints at

the crime scene.
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Police interviewed King twice, but he did not admit guilt. During the first
interview, King stated that he bought the pawned bracelet for $50 from a guy
known as "Budha," who hung out in his neighborhood. King was going to give
the bracelet to his girlfriend, but he needed cash to catch up on bills. King denied
having a Cadillac or lending the keys to anyone. He stated that he had worked
with Roman on mowing Renie's yard, but he did not really speak to her and had
never been inside her house.

When questioned about the items found in his apartment, King stated that he
found them in a vacant apartment near his apartment, took them home, and put
them in his closet. He did not know to whom the items belonged. King stated
that he looked in the vacant apartment because his apartment had been broken
into and burglars were known to stash items in the nearby vacant apartment
complexes. He stated that he found his stolen property in the vacant apartment as
well. He had filed a police report on December 3, 2009, regarding a burglary of
his home.

Police took a sample of King's DNA. The DNA on the melon at Renie's home
was found to match that of King. The DNA on the fruit would match only 1 in
440 trillion Caucasians, 1 in 770 trillion African-Americans, and 1 in 280 trillion
southeastern Hispanics.

After the DNA on the melon in Renie's house was identified as matching King's
DNA, the police questioned him a second time on February 5, 2010. King again
stated that he had never been inside Renie's house and never took money from
her; she always paid Roman for the lawn care services. He then subsequently
stated upon further questioning that he had previously been inside Renie's living
room when he had stepped inside her house to speak to her, which was contrary to
his earlier statements. When King was shown a picture of the fruit from the crime
scene, he stated that Renie had previously given fruit to him and Roman. When
asked why his DNA was found on the fruit, King stated that the victim served
them fruit when they were previously at her house.

The jury convicted King of first-degree murder (both premeditated and felony
murder), burglary, grand theft of an automobile, dealing in stolen property, and
false verification of ownership on a pawn broker transaction form.

The Penalty Phase

During the penalty phase, the State presented victim impact testimony from
Renie's family and friends. King presented mitigation testimony from family
members and friends, who testified that he was an articulate, intelligent, and
caring individual. His parents divorced when he was young, after which he and
his mother moved to Orlando. He was very close with his mother, who died of
breast cancer. King took care of his mother in her final days, and her death
impacted him greatly. He cared for his grandmother when she had Alzheimer's
disease, including bathing her, clothing her, and feeding her. When his aunt
broke her hip in 2009, he visited and consoled her. King has a three-year-old son,
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with whom he is very close and has a good relationship. King went to church
when he lived with his mother in Orlando and considered seminary at one point.
According to one family member, King would have made a good minister. His
family members would visit him if he was sentenced to life in prison.

The jury recommended death by a vote of eight to four. Subsequently, the trial
court held a Spencer hearing, at which King presented two witnesses. The first
witness was his former girlfriend, who testified that he was a nice, articulate,
funny, and smart individual; that he had a very good relationship with his mom
prior to her death; and that it was very hard for him when she passed away. The
second witness was a correctional officer who testified that in the year that King
had been on his block in prison, the officer did not have any trouble with King.

King v. State, 130 So. 3d 676, 679-83 (Fla. 2013), cert. denied, 134 S. Ct. 1323 (2014).

The Court found the following aggravating circumstances: (1) the capital felony was

committed while the defendant was engaged in the commission of a burglary and for the purpose

of pecuniary gain (merged); and (2) the capital felony was especially heinous, atrocious, or cruel

(HAC). The Court found the State proved these aggravators beyond a reasonable doubt and gave

both aggravating circumstances great weight.

Defendant did not argue, and the Court did not find, any statutory mitigating factors.

Instead, the Court found numerous nonstatutory mitigating factors: (1) Defendant is a good

inmate (slight weight); (2) Defendant has the potential for rehabilitation and would positively

contribute to the prison population (slight weight); (3) Defendant has a lack of violent history

(little weight); (4) Defendant is a good parent and loves his son, and his son loves him (moderate

weight); (5) Defendant loves children in general, and they love him (moderate weight);

(6) Defendant is the only biological child of his mother and father (little weight); (7) Defendant's

parents divorced when he was a young child, which negatively affected his relationship with his

father (little weight); (8) Defendant was on track and football teams in high school (slight

weight); (9) Defendant graduated from high school and attended community college (little

weight); (10) Defendant was close with his mother and took his mother's death very hard (some
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weight); (11) Defendant went to church with his mother and even considered becoming a

minister (slight weight); (12) Defendant cared for his family members when they were ill

(moderate weight); (13) Defendant loves his sister and she loves him (little weight);

(14) Defendant was employed throughout his life (no weight); (15) Defendant has family

members who write him letters and visit him and would continue to do so if he was sentenced to

life in prison (slight weight); and (16) if Defendant were sentenced to death, it would adversely

affect his family (some weight). The Court found that two mitigating factors were not

established: (1) the incident at issue was situational; and (2) the defendant had a lack or

deficiency of positive role models.

Through a Mandate issued on October 21, 2013, the Florida Supreme Court affirmed

Defendant's convictions and sentences on direct appeal. Id. Defendant's convictions became

final when the United States Supreme Court denied Defendant's Petition for Writ of Certiorari as

reported at King v. Florida, 134 S. Ct. 1323 (2014).

On August 27, 2015, the Court held a case management conference and heard argument

as to which claims needed an evidentiary hearing.2 On September 1, 2015, after reviewing the

pleadings and hearing argument from counsel, the Court entered an "Order on Case Management

Conference and Notice of Evidentiary Hearing," granting an evidentiary hearing on Grounds

One, Two, Three, and Four. The Court found Grounds Five and Six could be resolved as matters

of law.

The evidentiary hearing took place in multiple segments: February 16, 2016 through

February 19, 2016; November 3, 2016; and February 1, 2017. At the evidentiary hearing, the

2 This case management conference was held pursuant to rule 3.851(f)(5) and Huff v. State, 622 So. 2d 982 (Fla.
1993).
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Office of the Attorney General³ and Assistant State Attorney Bernardo de la Rionda represented

the State while Gonzalo Andux and Megan Cunningham represented Defendant. Defendant was

present for all parts of the evidentiary hearing. On May 11, 2017, the parties made legal

argument on Defendant's Supplemental Motion. Transcripts of the evidentiary hearing are

located in the Court file.4

On June 9, 2017, Defendant filed his "Written Closing Argument" on June 9, 2017. The

State filed its "Postconviction Hearing Memorandum of Law" on June 12, 2017. On June 22,

2017, the State filed the "State's Corrected Postconviction Hearing Memorandum of Law" to

"correct minor typographical errors."

ANALYSIS

In the instant Motions, Defendant sets forth eight claims for relief, alleging:

(1) ineffective assistance of counsel during jury selection; (2) ineffective assistance of counsel

during the guilt phase; (3) a Brady³ violation; (4) ineffective assistance of counsel during the

penalty phase; (5) the imposition of the death penalty by lethal injection is unconstitutional;

(6) cumulative error; (7) newly discovered evidence based on Hurst v. Florida, 136 S. Ct. 616

(2016)6; and (8) ineffective assistance of counsel for failing to object to numerous occurrences in

the guilt phase.7

As to the representation at issue in Defendant's Third Amended Motion, the Court notes

that Defendant had four attorneys representing him: Quentin Till ("Till"), Refik Eler ("Eler"),

* Throughout the pendency of the postconviction proceedings, the following Assistant Attorneys General
represented the State: Carine Mitz, Robert J. Morris, III, and Jennifer Keegan.
4 References to the Record on Appeal, including the trial transcript, are noted as "ROA," and references to the
postconviction evidentiary hearing transcripts are noted as "P.C." The postconviction transcripts are organized as
follows: February 16-19, 2016 will be Volume I; November 3, 2016 will be Volume II; and February 1, 2017 will be
Volume III.
5 Brady v. Maryland, 373 U.S. 83 (1963).
* This claim is the same subject matter as discussed in Defendant's Supplemental Motion. Due to the related nature,
the Court will address the claims together.
7 For ease of reading, the Court does not address all of Defendant's claims in numerical order.
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Debra Ballard ("Ballard"), and Shawn Arnold ("Arnold"). Lead counsel, Till, testified that he

has been practicing law for approximately forty-six years and has tried over 100 death cases.

(P.C. Vol. III 62, 83.) Eler has been practicing law for approximately thirty years and was the

Chief Assistant Public Defender at the time of the evidentiary hearing. (P.C. Vol. II 168.) Eler

testified that he has tried "numerous" death penalty cases and supervised other attorneys on death

penalty cases. (P.C. Vol. II 169.) Ballard has been an attorney for twenty-five years, working at

the Public Defender's Office for her whole career. (P.C. Vol. II 9, 33.) Ballard testified she was

assigned to the homicide unit in 2006, and although the instant case was her second death

penalty case while she was seeking to become death qualified, she had previously tried numerous

cases, including murder trials. (P.C. Vol. II 10, 33.) Arnold was a private attorney and former

Assistant State Attorney, board certified in criminal trial work, who also joined the defense team

to become death qualified. (P.C. Vol. II 172.)

I. Ineffective Assistance of Trial Counsel

Grounds One, Two, Four, and Eight are premised upon allegations of ineffective

assistance of counsel during jury selection, the guilt phase, and the penalty phase, respectively.

To prevail on a claim of ineffective assistance of counsel, a defendant must show counsel's

performance was outside the wide range of reasonable professional assistance and counsel's

deficient performance prejudiced the defense. Strickland v. Washington, 466 U.S. 668, 687

(1984); Bolin v. State, 41 So. 3d 151, 155 (Fla. 2010); see Valle v. State, 778 So. 2d 960, 965-66

(Fla. 2001) (explaining appellate court must perform independent review of both deficiency and

prejudice prongs under Strickland).

The first prong of Strickland involves a "context-dependent consideration of the

challenged conduct as seen 'from counsel's perspective at the time.'" Jones v. State, 928 So. 2d
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at 1186 (citing Wiggins v. Smith, 539 U.S. 510, 523 (2003)). A court must make every effort to

"eliminate the distorting effects of hindsight." Strickland, 466 U.S. at 689; see Bradley v. State,

33 So. 3d 664, 671 (Fla. 2010) ("The test when assessing the actions of trial counsel is not how,

in hindsight, present counsel would have proceeded."). There is a strong presumption that

counsel's performance "falls within the wide range of reasonable professional assistance."

Strickland, 466 U.S. at 689; s_e_e Johnston v. State, 63 So. 3d 730, 737 (Fla. 2011) (quoting

Strickland).

A defendant claiming ineffective assistance must identify with specificity the acts or

omissions that are alleged to be outside the range of professional conduct. Strickland, 466 U.S.

at 690. The defendant bears the burden to overcome the presumption that the challenged conduct

"might be considered sound trial strategy." Id. (quoting Michel v. Louisiana, 350 U.S. 91, 101

(1955)). "Strategic decisions do not constitute ineffective assistance of counsel if alternative

courses have been considered and rejected and counsel's decision was reasonable under the

norms of professional conduct." Occhicone v. State, 768 So. 2d 1037, 1048 (Fla. 2000); s_e_e

Reynolds v. State, 99 So. 3d 459, 472 (Fla. 2012) (concluding counsel not deficient when

reasonably believed strategy was correct); Bolin, 41 So. 3d at 156 (fmding counsel's tactical

decision not to object reasonable in light of evidence presented at trial); Provenzano v. Singetary,

148 F.3d 1327, 1316 (11th Cir. 2000) ("Our strong reluctance to second guess strategic decisions

is even greater where those decisions were made by experienced criminal defense counsel.").

Moreover, while courts cannot "indulge 'post hoc rationalization' for counsel's decisionmaking

. . . neither may they insist counsel confirm every aspect of the strategic basis for his or her

actions." Harrington v. Richter, 562 U.S. 86, 109 (2011). Finally, counsel's performance need
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not be perfect, but must not fall below the required standard. Bruno v. State, 807 So. 2d 55, 68

(Fla. 2001).

A defendant must demonstrate not only that counsel's performance fell below reasonable

standards, but must also demonstrate that counsel's deficient performance prejudiced the

defendant by "ultimately depriving the defendant of a fair trial with a reliable result." Bradley,

33 So. 3d at 672. To demonstrate prejudice, a defendant must show "there is a reasonable

probability that, but for counsel's unprofessional errors, the result of the proceeding would have

been different. A reasonable probability is a probability sufficient to undermine confidence in

the outcome." Strickland, 466 U.S. at 694.

A. Jury Selection

In Ground One, Defendant sets forth three sub-claims as to why counsel was ineffective

during jury selection. First, Defendant asserts the following jurors were partial, biased, and had

a predisposition to the death penalty: J.S., S.U., R.P., L.A., and A.W.8 Defendant claims

counsel's failure "to exercise peremptory challenges on any of these five jurors, especially Juror

[S.U.], was a deficient performance of counsel - especially considering the jurors that would

have replaced them were pro-life, and one actually expressed a reluctance to impose the death

sentence while also stating she could follow the law." (Def 's 3d Am. Mot. 6.) Next, Defendant

contends counsel was ineffective for failing to exercise cause challenges on jurors S.U, L.A., and

A.W. and/or object to the jury panel before they were sworn. Defendant claims these jurors were

actually biased because of their firmly held beliefs that death should be automatic punishment for

a first-degree murder conviction.

Finally, Defendant claims counsel was ineffective for failing to properly question the

panel on death qualification, the definition of mitigation and aggravation, and whether all

8 To protect the identities of the jurors, the Court refers to the jurors by their individual initials.
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the jurors would recommend a life sentence. Defendant contends counsel failed to ask the

jurors what effect mitigating circumstances would have on their willingness to vote for a

life sentence. Defendant complains that neither party ever asked the jury whether they

would recommend a life sentence if the mitigation outweighed the aggravation. Defendant

contends the jury was only asked whether they could consider a life sentence, but not -

whether they could actually recommend it to the trial court. Defendant also alleges counsel

failed to provide the jury with the statutory definition of mitigation or even given the jury an

example of a mitigating factor.

"[V]oir dire is an essential part of any first-degree murder trial" when the state seeks the

death penalty. Johnson v. State, 903 So. 2d 888, 895 (Fla. 2005). A defendant must demonstrate

prejudice to warrant relief for a claim of ineffective assistance of counsel. Strickland, 466 U.S.

at 687. Consequently, "relief based on a lawyer's incompetence with regard to the composition

of the jury is reserved for a narrow class of cases where prejudice is apparent from the record,

where a biased juror actually served on the jury." Jenkins v. State, 824 So. 2d 977, 982 (Fla. 4th

DCA 2002). Actual bias means "bias-in-fact that would prevent service as an impartial juror"

because that juror was biased against the defendant. Caratelli v. State, 961 So. 2d 312, 324 (Fla.

2007). "The evidence of bias must be plain on the face of the record." Id. Moreover, a

defendant cannot speculate or base a postconviction claim on mere possibility. Maharaj v. State,

778 So. 2d 944, 951-52 (Fla. 2000); see McLean v. State, 147 So. 3d 504, 512 (Fla. 2014);

Johnson, 903 So. 2d at 896 (reasoning argument counsel "could have asked different questions

and have used his peremptory challenges in a different manner to obtain a more defense-friendly

jury" was speculative and failed "to rise to the level of ineffective assistance"). Finally, if the

state or the court sufficiently questions a prospective juror, a defendant cannot show he or she
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was prejudiced by counsel's failure to ask questions. Solarzano v. State, 25 So. 3d 19, 24 (Fla.

2d DCA 2009).

Moreover, when evaluating a claim that counsel should have challenged certain jurors for

cause, all of the questions and answers posed to or received from the juror during voir dire

should be considered. Banks v. State, 46 So. 3d 989, 995 (Fla. 2010). "[J]urors who have

expressed strong feelings about the death penalty nevertheless may serve if they indicate an

ability to abide by the trial court's instructions." Barnhill v. State, 834 So. 2d 836, 845 (Fla.

2002) (citations omitted); Aguirre-Jarquin v. State, 9 So. 3d 593, 605 (Fla. 2009) ("Preliminary

support for the death penalty is not enough to justify a successful cause challenge when a juror

has subsequently indicated an ability to follow the court's instruction.") (citation omitted).

Till conducted the voir dire of the jury for the defense. (P.C. Vols. II 20, 59, 173-74,

217; III 92-93.) Till testified that he had completed jury selection in approximately forty death

penalty cases prior to this case. (P.C. Vol. III 93.) Ballard conducted follow up questioning of

certain potential jurors and acted as the spokeperson for the defense while making challenges to

the potential jurors. (P.C. Vol. II 20, 21-22, 61-62, 174.) While Ballard conceded that she had

not previously conducted jury selection in a death penalty case prior to this trial, she had tried

many murder trials where death penalty was not an option and was familiar with the techniques

of jury selection. (P.C. Vol. II 21, 23, 33-34.) Importantly, Till, Ballard, and Eler all testified

that jury selection was a team effort, that all four attorneys representing Defendant were

involved, and that Defendant was also consulted. (P.C. Vols. II 30-33, 58-63, 217-21, 291, 303;

III 96-99.)

During voir dire, Juror J.S. told the prosecutor that his son was currently being

prosecuted for DUI and that he felt his son had been treated unfairly by the police. (ROA Vol. X
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138-39.) Later, when asked for his position on the death penalty by the State, he responded that

he was "in favor." (ROA Vol. X 163.) Jurors S.U., L.P., L.A., and A.W. also stated they were in

favor of the death penalty. (ROA Vol. X 164, 168, 171, 173.)

The State asked each juror three questions to gauge their feelings toward the death

penalty. First, the State asked whether "in the first part" the prospective juror could vote to

convict Defendant if the State proved him guilty beyond a reasonable doubt, even though it

could subject him to the death penalty. (ROA Vol. X 183.) Next, the State asked whether "in

the second part" the prospective juror could listen to the aggravators and mitigators and vote to

recommend that the Court impose the death penalty. (ROA Vol. X 183.) Finally, the State

asked each juror to rate how strong his or her feelings were for the death penalty on a scale of

one through ten, a one being "a little bit," a five being "in between," and a ten meaning the

juror felt "very strongly about the death penalty." (ROA Vol. X 180-81.) Each of the five

jurors responded affirmatively to the first two questions and answered the last question with a

10. (ROA Vols. X 184, 189-90, 198; XI 206, 208.) Thereafter, the State questioned the venire

as to whether they understood that it was their duty to consider the aggravating and mitigating

circumstances in determining whether to recommend life or death; the venire responded

affirmatively. (ROA Vol. XI 215.)

Moreover, defense counsel Quentin Till explained aggravating and mitigating

circumstances to the venire. (ROA Vol. XI 274-75.) Till posed the following question during

his voir dire: If a person is guilty of premeditated murder or felony murder then the sentence

should be - should be death? (ROA Vol. XI 279.) Jurors L.A. and A.W. indicated they felt that

way. (ROA Vol. XI 280.)
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After counsel for both the defense and State discussed challenges for cause, a few

jurors were brought back into the courtroom for additional questioning. The Court pointed

out to the parties that it was not clear what "being a 10" on the State's scale really meant, and

the parties determined the best way to find out the prospective jurors feelings on imposing

the death penalty would be to question these jurors individually. (ROA Vol. XI 304-06.)

Juror J.S. stated that he understood he must keep an open mind until he listened to all

the aggravators and mitigators. (ROA Vol. XI 307-08.) Juror J.S. indicated he could agree

with that and had no problem following those instructions. (ROA Vol. XI 308.) After that,

defense counsel clarified Juror J.S.'s original statement:

DEFENSE: I'm sorry. If the verdict were guilty of first degree murder, would
you automatically impose the death penalty?

J.S.: No. But I did vote a 10 in support of the law as it is written. That
was the reason for me saying 10.

(ROA Vol. XI 308-09.) When questioned about his feelings on his son's DUI arrest, Juror

J.S. articulated a position beneficial for the defense by expressing feelings that police officers are

"fallible" and that he was not inclined to automatically believe a police officer "because they are

men and women, just like we are." (ROA Vol. XI 309-11.)

The parties then brought Juror S.U. back in and verified he understood the death penalty

is not automatic upon a guilty verdict, but that jurors must consider aggravators and mitigators

before deciding an appropriate sentence to recommend. (ROA Vol. XI 311-14.) After

clarification, Juror S.U. indicated he had no problem following that law and that he "sure would"

listen to mitigation and consider not imposing the death penalty. (ROA Vol. XI 314-15.)

Juror R.P. was also brought back for further individual questioning and indicated that she

could weigh aggravators and mitigators, keep an open mind, and vote as appropriate based on the

evidence. (ROA Vol. XI 327-28.) Juror R.P. noted that while she had previously indicated a 10,
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she understood she could not automatically vote for death based on his conviction and would

"absolutely" be able to consider mitigators and make a life recommendation, if appropriate.

(ROA Vol. XI 328.) Jurors L.A. and A.W. also indicated that they understood the penalty

phase and could consider the aggravators and mitigators. (ROA Vol. XI 332, 344-45.)

Jurors L.A. and A.W. further indicated that, although they classified themselves as a 10, they

would not automatically vote for death based on a conviction, but would rather weigh all the

options and would consider recommending life if it were appropriate. (ROA Vol. XI 333, 345-

46.)

Finally, both the State and Defense agreed on the jury panel. (ROA Vol. XI 372-73,

374-75.) Defense counsel pointed out that Defendant was present during the jury selection and

participated in process. (ROA Vol. XI 375.) The Court asked Defendant the following:

COURT: Mr. King, you were available during this whole selection process
and also [able] to confer with all four of your attorneys in
selecting the jury panel and the alternates. Do you agree with the
panel and with the alternates?

DEFENDANT: Yes.

(ROA Vol. XI 376.)

When the defense indicated it would be challenging jurors for cause that described

themselves as a "10," the Court brought in each of those jurors for individual questioning and

stated that none of those jurors could be removed for cause. (ROA Vol. XI 362-65.) In sum, all

the jurors Defendant asserts were biased indicated that they could participate in the penalty phase

and weigh both mitigating and aggravating circumstances as instructed, to make an appropriate

recommendation as to the sentence to be imposed. Further, Ballard noted she and the other

members of the team believed the jurors had been rehabilitated with the additional questioning

and could serve as fair jurors. (P.C. Vol. II 27, 68.) Ballard also noted that although jurors may
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be in favor of the death penalty, they may be favorable jurors based on their answers to the

totality of the questions. (P.C. Vol. II 67.) Till noted that the case would need to be won in the

penalty phase, not guilt phase, and thus, looked for potential jurors which would favor that

position. (P.C. Vol. III 101.) Therefore, the jurors were able to serve, and counsel cannot be

held ineffective for failing to challenge them for cause. S_ee Carratelli, 961 So. 2d at 318;

Barnhill, 834 So. 2d at 845.

Additionally, as to Jurors L.A. and A.W., the Court finds Defendant could not show

prejudice as to these two jurors because they only sat as alternates and did not participate in the

verdict. (ROA Vol. XI 375); sLe Lebron v. State, 135 So. 3d 1040, 1058 (Fla. 2014) (finding

defendant could only assert prejudice based on jurors who were members of the panel that

reached the verdict, not alternate jurors); Durousseau v. State, 42 Fla. L. Weekly S124 (Fla. Jan.

31, 2017) (agreeing with postconviction court's analysis that defendant was not prejudiced by

counsel's actions regarding an alternate juror because the juror was an alternate and never

deliberated in defendant's trial).

Moreover, Defendant avers counsel was ineffective for failing to ask follow-up questions

after these jurors articulated their opinions on the death penalty. However, as exhibited by the

above referenced sections of jury selection, each juror was questioned regarding the death

penalty and indicated their ability to serve. Counsel, therefore, cannot be held ineffective for

asking cumulative questions. See Johnson v. State, 921 So. 2d 490, 503-04 (Fla. 2005) (finding

that because prosecutor and court had adequately questioned the jurors, counsel could not be

deficient for failing to repeat the questioning). Additionally, it is pure speculation for Defendant

to assert that such questions would have revealed anything new and, thus, he cannot show

prejudice. S_e_e Green, 975 So. 2d at 1105 (denying claim that counsel was ineffective for failing
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to further voir dire juror as speculative) (first citing Johnson, 903 So. 2d at 896; and then citing

Reaves v. State, 826 So. 2d 932, 939 (Fla. 2002)); Johnson, 921 So. 2d at 503-04 (holding

defendant's claim that further questioning of jurors could have exposed more on jurors' views

was speculation that "fails to rise to the level of ineffective assistance of counsel under

Strickland.").

At the end of jury selection, Defendant testified that he was satisfied with the jury

selection process. (ROA Vol. XI 376.) Thus, there can be no claim of ineffective assistance in

this regard. he Gamble v. State, 877 So. 2d 706, 714 (Fla. 2004) ("[I]f the defendant consents

to counsel's strategy, there is no merit to a claim of ineffective assistance of counsel."). Because

the jurors indicated an ability to follow the Court's instructions and because Defendant stated he

agreed with the panel and the alternates, the Court does not find that counsel acted deficiently or

that Defendant suffered any prejudice from counsel's performance. Defendant is, therefore, not

entitled to relief on this ground.

B. Guilt Phase

In Ground Two, Defendant sets forth seven sub-claims arguing counsel was ineffective

during the guilt phase of trial for failing to: (1) redact an inflammatory interrogation video with

Defendant's confession; (2) object to the State's repeated references to an irrelevant bloody shirt;

(3) object to hearsay testimony of Detective Edwin Maurice Cayenne, Jr. ("Detective Cayenne");

(4) retain and present a DNA expert; (5) retain and present a shoe impression expert; (6) retain

and present a latent print expert; (7) object to the cell phone testimony of Detective Cayenne and

for failing to present a cell phone expert at trial; (8) present Tony Thorton, Ruby George, or Mr.

Kassa and his employees as lay witnesses at trial; and (9) adequately impeach State witness

Rashad Montfort ("Montfort").
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In Ground Eight, Defendant maintains counsel was ineffective for failing to object to the

following occurrences in the guilt phase: (a) State's examination of Montfort; (b) State's

examination of Detective Cayenne; and (c) State's allegedly improper arguments made during its

closing argument.

(1) Failure to Redact Portions of an Interrogation

Defendant claims trial counsel was ineffective for failing to redact portions of his video

interrogation during which detectives commented on their belief as to Defendant's guilt.

Defendant asserts he was prejudiced by counsel's failure to redact these statements because "a

jury cannot reasonably be expected to disregard the strong inference of guilt created by police

officers' repeated statements of personal beliefs and conclusions because of the significance the

jury likely attaches to their opinions." (Def.'s 3d Am. Mot. 16.) Defendant also suggests it was

improper for the jury to hear that if an accused was truly innocent, he would have told the police

the whole story during his interrogation.

In this subclaim, Defendant points to several statements made by detectives, which he

claims should have been redacted from the video before it was played during trial. While most

of Defendant's argument focuses on comments made by the officers, questioning Defendant's

veracity and innocence, Defendant categorizes the statements as follows: (1) improper

bolstering; (2) improper comment on Defendant's truthfulness, credibility, and guilt;

(3) improper opinion; (4) comments on Defendant being in jail and the amount of his bond;

(5) improper comments on remorse; (6) improper characterization and name calling; and

(7) shifting the burden of proof.

Initially, the Court notes that prior to trial, counsel filed "Defendant's Objections to his

Audio and Videotaped Statements," in which counsel objects to a number of the statements

Defendant now contends should have been redacted. (ROA Vol. IV 624-705.) In that Motion,
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counsel averred many statements made in the video, including various statements now being

contested, should be excluded for a variety of reasons, including: (1) the statements were

irrelevant and prejudicial under sections 90.401, 90.402, and 90.403, Florida Statutes; (2) the

statements were comments on Defendant's character; (3) the statements were inadmissible as

"expression[s] of the Jacksonville Sheriff's Office detective's belief that [Defendant] is guilty or

that [Defendant] is lying; (4) the statements "are being used solely to bolster the Jacksonville

Sheriff's Office detective's credibility; and (5) "[t]he statements are expressions of Jacksonville

Sheriff's Office detective's theories on what he believes happened and his speculation. (ROA

Vol. IV 624-25.) To the extent counsel objected to the statements now being contested, counsel

cannot be deemed ineffective as he attempted to have these statements excluded. See Bates v.

State, 3 So. 3d 1091, 1106, n.20 (Fla. 2009) (noting that "counsel cannot be held ineffective for

what counsel actually did").

Till testified that he recalled filing the motion to obtain redactions, but noted that what

played during trial was the result of the judge's rulings. (P.C. Vol. III 101, 102.) Till testified he

was familiar with the case law on this issue, including the Jackson case,' and tried to raise such

issues in his motion. (P.C. Vol. III 102.) Till recounted spending 100 hours on redaction of the

interrogation, speaking to the State regarding the redactions, and getting a large amount of the

interrogation redacted. (P.C. Vol. III 102-03, 124-25.) Defense counsel stated that he did not

object to the playing of the videos at trial because he and the State had already negotiated what

would be presented based on their views of what presentation would be fair. (P.C. Vol. III 124.)

Moreover, the Florida Supreme Court has recognized that a jury may hear an

interrogating detective's statements about a crime when they provoke a relevant response from

the defendant being questioned. Jackson, 18 So. 3d at 1031-32; Derival v. State, 58 So. 3d 357,

° Jackson v. State, 18 So. 3d 1016 (Fla. 2009).
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360 (Fla. 4th DCA 2011). Indeed, such statements may be presented to the jury where doing so

would "give context to the interview." McWatters v. State, 36 So. 3d 613, 638 (Fla. 2010)

(holding officer's statements were not hearsay as they were admitted to provide context to the

defendant's responses and to set forth circumstances in which defendant admitted culpability);

Jackson, 18 So. 3d at 1031-32 (holding trial court did not abuse its discretion in admitting a

recorded interview because the statements made in interview were made to provoke a reaction

and were included at trial to give context to the interview). When placed in "their proper

context," an interrogating detective's statements to a suspect could be understood by a "rational

jury" to be "techniques" used by law enforcement officers to secure confessions. Id. at 637

(quoting Worden v. State, 603 So. 2d 581, 583 (Fla. 2d DCA 1992)).

In this case, the detectives' tactics elicited admissions from Defendant regarding pawning

the victim's jewelry, having been in her home, being in possession of luggage which contained

her property, and his cousin having driven the victim's car. (ROA Vols. XIV 919-20, 924-25,

928, 938, 953, 973-74; XV 1002, 1013-15, 1017, 1030-33, 1038-40, 1042.) Moreover, many of

the statements regarding the veracity of Defendant's comments were in response to his

contradictory answers and answers which contradicted the evidence. Additionally, the Court

finds these statements were of the type that would be understood by a rational jury to be

techniques being used by the detectives.

Furthermore, the overwhelming weight of the evidence against Defendant cannot be

emphasized enough. The jury heard that Defendant had previously been employed by a lawn

service company that serviced the victim's yard. Defendant admitted having been inside the

victim's home. The victim's stolen Cadillac was located near Defendant's apartment.

Defendant's cousin, Montfort, testified that Defendant loaned him the victim's Cadillac.
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Defendant was in possession of numerous pieces of the victim's property and had pawned her

jewelry. Finally, Defendant's DNA was found on fruit located on the victim's kitchen table.

Accordingly, the Court finds the jury would have convicted Defendant and recommended a death

sentence even without the detectives' statements being included in the interrogation video.

(2) Failure to Object to a Bloody Shirt

Here, Defendant claims trial counsel was ineffective for failing to object to a bloody shirt

found in Defendant's residence, which the State conceded was irrelevant to the case. Defendant

claims the State referred to the bloody shirt to "inflame the passions and minds of the jury with

the shirt by making up some sort of relevance." (Def 's 3d Am. Mot. 22-23.) Defendant further

states that if trial counsel would have objected to this irrelevant piece of evidence, the trial court

would have granted the motion.

At trial, the discussion of the bloody shirt was minimal when placed in the context of a

four-day trial. (ROA Vols. XIV 813, 975-80, 986; XV 1008, 1016, 1021-22, 1146-51, 1155;

XVI 1241-44, 1273-75, 1286-87.) The subject did not become a feature of the trial. Rather,

while the shirt was discussed during Defendant's interrogation, through the testimony of

Detective Cayenne and Florida Department of Law Enforcement DNA expert, Jason Hitt

("Hitt"), the majority of statements involving the bloody shirt were to inform the jury that the

blood on the shirt was not Defendant's, the victim's, or Myles Telzer. (ROA Vols. XV 1021-22,

1150-51, 1175; XVI 1241-44, 1286-87.) Indeed, Detective Cayenne informed the jury that the

shirt had no relation to the case. (ROA Vol. XV 1022.) Many of the remaining references were

from defense counsel to point out the lack of police work in regards to this shirt; specifically, that

the shirt was not even Defendant's size, the police did not test the hairs found on the shirt, and

the police did not compare the DNA from the shirt to that of the individuals whose prints were

found in the victim's car. (ROA Vols. XV 1146-51, 1175-76; XVI 1273-77.)
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Moreover, the State did not mention the bloody shirt during opening or closing

arguments. (ROA Vols. XII 409-24; XVI 1326-66; XVII 1438-50.) Rather, the only mention of

the shirt in closing arguments was by defense counsel. Till's closing argument focused on

sloppy police work and detectives who were just reaching for a suspect. (ROA Vols. XVI 1388-

89; XVII 1393-1406, 1409-24, 1427-38.) Till used the subject of the bloody shirt to cast doubt

on the police work completed in this case. During closing, Till argued that Detectives Romano

and Cayenne had "badgered" Defendant until they convinced Defendant it was his bloody shirt

only to have DNA evidence later prove that the blood on the shirt was not Defendant's or the

victim's. (ROA Vol. XVII 1410-11.) Till tied this information together with testimony stating

hairs found on the shirt were never tested. (ROA Vol. XVII 1411.) Till reasoned that if the

detectives could obtain a false confession from Defendant about the bloody shirt being his, they

could obtain a false confession concerning his presence in the victim's home. (ROA Vol. XVII

1411.) Additionally, at the evidentiary hearing, Till recalled the lack of relevancy the bloody

shirt had in this case, calling it a "smoke screen," and further recalled being able to utilize that

subject to focus the jury's attention on the poor police work conducted in the case. (P.C. Vol. III

108-09.) Based on the record and Till's testimony, the Court concludes that his decision not to

object to the bloody shirt constitutes reasonable trial strategy. See Occhicone, 768 So. 2d at

1048; see also Bolin, 41 So. 3d at 156.

The Court also finds Defendant cannot establish prejudice. The jury was presented with

DNA evidence ruling out Defendant and the victim as contributors for the blood found on the

shirt. The State did not make the bloody shirt a feature of the trial. Moreover, defense counsel

was able to use the evidence to support their theory of the lack of police investigation for this

case. The Court fmds the conviction would have undoubtedly been reached without admission
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of or testimony concerning the shirt, as the weight of the evidence against Defendant was great

as detailed above. Therefore, counsel's failure to object did not change the outcome of trial. As

such, this ground is denied.

(3) Failure to Object to Hearsay of Lead Detective

Defendant contends counsel was ineffective for failing to object to the "clearly

impermissible and repeated hearsay statements provided by detective Cayenne during his direct

and redirect examination at trial." (Def.'s 3d Am. Mot. 23.) According to Defendant, these

statements prejudiced him by "improperly provid[ing] the prosecution's case with a logical

sequence of events; inferences that [Defendant] was guilty; and opinions as to [Defendant] and

the state witness's credibility." (Def.'s 3d Am. Mot. 23-24.) Defendant's Motion contains many

examples of the allegedly improper statements.

First, the Court finds that many of the comments Defendant points to as being hearsay

when testified to by Detective Cayenne were actually testified to by the original declarants.

Thus, Defendant cannot establish he was prejudiced by counsel's failure to object to Detective

Cayenne's testimony. For instance, while Detective Cayenne testified that he spoke with the

victim's daughter, Lyza Telzer ("Telzer"), and through that conversation, learned the victim was

"very meticulous and very neat," Telzer also stated the same at trial. (ROA Vol. XII 438.)

Telzer also testified about the property stolen from the victim's home, including jewelry and a

television. (ROA Vol. XII 456-66.) Indeed, Telzer testified that after being shown photographs,

she had gone to a pawn shop and identified a gold bracelet that belonged to the victim. (ROA

Vol. XII 488.) The victim's neighbor, Richard Broxton, testified about finding the victim's

garage door open on the day her body was discovered. (ROA Vol. XII 512.)

Montfort testified that he obtained the Cadillac and the car keys from Defendant, that

Defendant told him the vehicle was located around the corner from his apartment, and that
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Defendant instructed him where to park the Cadillac when Montfort returned it. (ROA Vol. XIII

709-14, 714, 723, 739, 745-47, 753, 767, 768.) Montfort also testified about calling Defendant

while he had the Cadillac. (ROA Vol. XIII 726.) Montfort stated that while driving the car, his

friend "Monk Man" joined him in the car, and they went to see Montfort's cousin, Robert Epps

("Epps"), while in the car. (ROA Vol. XIII 716-19, 763, 767.)

Defendant's former employer, James Roman ("Roman"), testified that Defendant had

worked for him for approximately four months doing lawn maintenance, which included work at

the victim's home. (ROA Vol. XII 684-86.) Around Christmas, Roman was in West Virginia

when he received a call from Defendant asking whether Roman had seen the news story about

one of his customers. (ROA Vol. XII 690-91.) Roman also testified that Defendant wore a straw

hat while working. (ROA Vol. XII 694-95.) Roman told the jury that Defendant often took the

bus to the Town and Country station to meet Roman for work. (ROA Vol. XIII 686.) FDLE

analyst Jason Hitt testified that the DNA swab from the fruit recovered from the victim's kitchen

table resulted in a male profile that matched Defendant's cheek swabs. (ROA Vol. XVI 1228,

1236.)

Thus, fifteen of the twenty-nine statements at issue were corroborated by the original

declarants of the statements. Moreover, as to Detective Cayenne's comment that his partner

observed a shoeprint on the door that was larger than the size of the victim's, that information

was also provided by the crime scene investigator who testified that there was a partial shoeprint

on the door that measured 11.61 inches, so the shoe size would have had to be even larger.

(ROA Vol. XIII 597-99.) Additionally, as noted by Defendant in a footnote, counsel did object

to comments made by Detective Cayenne as shifting the burden onto Defendant, counsel simply

did not object based on hearsay as well. (ROA Vol. XV 1177.)
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Three of Detective Cayenne's remaining alleged hearsay statements were actually

beneficial to Defendant's case: his testimony that he spoke with Defendant's apartment complex

residents and none could say who drove the Cadillac; his testimony that the fingerprints located

within the Cadillac matched Epps and Montfort; and his testimony that the bus driver with whom

Detective Cayenne spoke could not identify the individuals that the bus picked up. Other

statements, like Cayenne's statement that Jordan, Myles Telzer's friend, did not eat anything at

the victim's house would not likely harm Defendant's case. Trial counsel was not deficient for

failing to object to testimony which was favorable to Defendant and Defendant cannot

demonstrate, in any manner, that these beneficial or immaterial statements prejudiced him.

Additionally, some of Detective Cayenne's statements simply do not constitute hearsay.

For instance, Detective Cayenne's testimony that Hitt suggested that getting Defendant's DNA

from cheek swabs would be better than trying to obtain his DNA from the straw hat he wore at

work was not presented for the truth of the matter asserted. § 90.801, Fla. Stat. (defining hearsay

as "a statement, other than one made by the declarant while testifying at trial or hearing, offered

in evidence to prove the truth of the matter asserted."). Lastly, Detective Cayenne's statement

regarding Defendant's phone call does not constitute hearsay. See Wade v. State, 156 So. 3d

1004, 1024-25 (Fla. 2014).

As for the remaining statements, counsel is not ineffective for making a tactical decision

not to object. Brown v. State, 846 So. 2d 1114, 1122 (Fla. 2003). Indeed, Till testified that if a

hearsay statement was not going to harm Defendant's case, he may not object. (P.C. Vol. III

104-05.) Eler also stated that there is strategy in not objecting to certain things because they

will inevitably come in anyway or it is a minor issue that would not affect the trial. (P.C. Vol. II

221-22.) Not only was counsel reasonable in his actions, but Defendant has failed to show how
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he was prejudiced by counsel's failure to object. The jury would have convicted Defendant even

if the objections to the statements at issue had been raised and sustained, as the weight of the

evidence against Defendant was great. Thus, this claim should be denied.

(4) Failure to Retain and Present a DNA Expert

In his Motion, Defendant asserts the most damaging evidence presented at trial was his

DNA found on a piece of cantaloupe on the victim's kitchen table, but counsel failed to rebut this

evidence through the presentation of a DNA expert. Specifically, Defendant claims counsel

should have presented an expert to testify perishable items "can and should be saved to allow for

additional testing," rebutting the evidence technician's testimony to the contrary. (Def 's 3d Am.

Mot. 29.) Defendant further claims counsel should have used an expert to testify about "holes in

the chain of custody . . . and other flaws in the testing process that created a probable indicia of

tampering." (Def.'s 3d Am. Mot. 29.)

Additionally, Defendant maintains a DNA expert should have been hired to test untested

items including hair, fiber, and the blood on the bloody shirt found in Defendant's apartment.

Defendant claims the testing of these items would have revealed someone other than Defendant

was responsible for the instant crimes. Defendant contends he was prejudiced by counsel's

failure to retain a DNA expert because the expert could have rebutted the evidence used against

him and if counsel would have presented the expert there is a reasonable probability that the

outcome of trial would have been different.

At the evidentiary hearing, Defendant presented the testimony of forensic DNA scientist,

Kevin Noppinger ("Noppinger"), as an expert in DNA. (P.C. Vol. I 28-71.) Noppinger testified

that a piece of fruit can be frozen to allow for further testing or it can be swabbed, however, it is

better to have the item itself for retesting. (P.C. Vol. I 33.) Indeed, Noppinger opined the

cantaloupe in this case could have been frozen for preservation, rather than destroyed. (P.C. Vol.
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I 34.) Noppinger, however, agreed with Hitt's analysis of the DNA results on the cantaloupe,

specifically that Defendant's DNA was found on the fruit, and had no issues with Hitt's other

findings either. (P.C. Vol. I 43-44, 54-57.)

Noppinger noted that there were foreign alleles located on the victim's socks, which did

not match Defendant, the victim, or Myles Telzer, meaning another person's DNA was on the

socks. (P.C. Vol. I 37.) Noppinger noted, however, that the foreign alleles were only sufficient

to exclude an individual and were insufficient for inclusion purposes. (P.C. Vol. I 45, 51.)

Noppinger also admitted that the alleles could have been transferred to the victim's socks from

innocuous activity such as simply walking around her home. (P.C. Vol. I 45-48.) Noppinger

opined that testing nail clippings and the handle of the hammer found could have been "of

important evidentiary value." (P.C. Vol. I 38-39.) Nevertheless, Noppinger agreed with Hitt's

findings that there was no DNA under the fingernail clippings of the victim's left or right hand,

so the only further testing that could have been done was Y-DNA testing to match the male

chromosome if one was present. (P.C. Vol. I 54-55, 69-70.) As to the hair and fibers on the

bloody shirt, Noppinger testified that they could have been checked, but acknowledged that often

not all evidence collected is tested, only the most important. (P.C. Vol. I 59, 64-65.)

A defendant cannot establish deficient performance for failure to retain a DNA expert

when trial counsel made a reasonable decision where he believes it would be a disservice to his

client. Carroll v. State, 815 So. 2d 601, 613 (Fla. 2002). This is also true where counsel makes

the strategic decision to confront and challenge the State's expert at trial through cross-

examination, rather than an independent expert. See Harrington v. Richter, 562 U.S. 86, 111,

131 S. Ct. 770, 791 (2011) (rejecting claim that counsel should have presented independent

expert based on counsel's "skillful cross-examination," explaining that Strickland does not
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require a defense expert for every prosecution expert; rather, in "many instances cross-

examination will be sufficient"); Smithers v. State, 18 So. 3d 460, 470-71 (Fla. 2009)

(concluding counsel's decision to rely solely on cross-examination of State's expert was

reasonable since expert's testimony was consistent with the defense's argument); Belcher v.

State, 961 So. 2d 239, 250-51 (Fla. 2007) (fmding it was a reasonable strategic decision for

counsel to decline retaining an expert to rebut the State's expert when counsel rigorously

challenged the State's expert at trial and attempted to confront the evidence not through the

vigorous challenge of the State's expert rather than a defense expert).

In his recorded interview, Defendant admitted to previously being in the victim's home

and having the victim serve him fruit. (ROA Vol. XV 1041-44.) Additionally, trial counsel

cross-examined Hitt about the acids in the cantaloupe and how they could have affected the

DNA results. Through cross examination, counsel was able to get Hitt to concede that it was

possible that the citric acid in the cantaloupe could have degraded the DNA sample. (ROA Vol.

XVI 1267.) Defense counsel noted this point during his closing argument. (ROA Vol. XVII

1414-15.) Moreover, counsel elicited testimony that this fruit, despite being out on the counter,

was not discovered until many hours after the victim was found and police had been on the

scene. (ROA Vol. XIV 821-23.) Counsel further elicited testimony that the cantaloupe was

destroyed after the State obtained its swab, but prior to Defendant being able to gather his own

evidence. (ROA Vol. XIV 829-31.) Defense counsel again emphasized this issue during his

closing argument, as it supported the defense of faulty police work that counsel presented

throughout trial. (ROA Vol. XVII 1420-21, 1430-31.)

Till and Eler both testified that they consulted a DNA expert, Bruce Budowle. (P.C.

Vols. II 213; III 109.) Each attorney testified that the expert told him it was probably better not
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to retest and not to have two people testifying regarding Defendant's DNA. (P.C. Vols. II 213,

214, 267; III 109, 131, 133.) Eler further testified that in motioning the Court to test items for

DNA, they could have tipped off the State to test an item further. (P.C. Vol. II 301-02.) Till and

Eler both stated that the defense team made the strategic decision to bring out the weaknesses in

the DNA evidence for this case and what might have been discovered if fruit had not been

destroyed, rather than presenting a defense DNA expert.¹° (P.C. Vols. II 214; III 109-10, 131-

32.) The Court finds this was a reasonable strategic decision and that it was reasonable to limit

his investigation into further DNA, especially in light of the fact that counsel had heard

Defendant confessed to an investigator for the defense. (P.C. Vols. II 172-75, 189-92, 192, 265;

III 81-82.)¹¹

Further, as to the allegation that counsel should have hired a DNA expert to test the

untested hair, fiber, and blood on the bloody shirt found in Defendant's closet, the Court finds

the shirt does not have a sufficient nexus in the crime to warrant such an expert. The blood on

the shirt did not match the DNA of Defendant or the victim. Even if the hair, fiber or blood

matched someone else's DNA, there would be no connection to this case. If the hair or fiber

came back as matching the victim, however, such evidence would have harmed Defendant's case

as the shirt was found in his closet.

¹° At the evidentiary hearing, Eler testified that he recalled a memorandum in the file that specifically mentioned that
the defense team had talked to Defendant about their strategy of presenting a reasonable doubt defense and about the
DNA evidence. (ROA Vol. II 265-68.) While Eler stated he would provide the memorandum to which he was
referring, no such memorandum has been filed with the Court. Thus, the Court has not considered this testimony in
reaching its conclusion on this subclaim, Ground, or Motion.
¹¹ Defendant suggests evidence of this alleged confession is inadmissible, arguing the confession is irrelevant and
evidence regarding this confession violates the attorney-client privilege. The Court finds the evidence admissible as
it is relevant and Defendant has waived his attorney-client privilege rights by filing a postconviction motion. See
Arbelaez v. State, 775 So. 2d 909, 917 (Fla. 2000). Such waiver permits counsels' testimony as well as counsels'
files to be presented. IA However, importantly the Court notes that it only considers the confession as to this
subclaim and also finds that this claim could be denied without such evidence.
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Lastly, the Court notes the speculative nature of this claim as Defendant cannot state

certainly that any further testing would have yielded any results, let alone positive results.

Accordingly, the Court finds counsel was not deficient for failing to present the testimony of a

defense expert in DNA as alternate courses of action were considered and a reasonable, strategic

decision was made to combat the DNA evidence through thorough cross-examination and

argument, rather than through an expert.

The Court also finds Defendant did not suffer the requisite prejudice from this alleged

failure. Despite what further testing could have done, the evidence against Defendant was

compelling, as articulated previously in this Order. Defendant has not shown a reasonable

probability the outcome of the guilt phase would have been different had defense counsel hired

and presented an independent DNA expert.

(5) Failure to Retain a Shoeprint Impression Expert

Defendant contends counsel was ineffective for failing to retain a shoeprint expert to

determine the size of the prints left outside the victim's residence. According to Defendant,

"[t]he state drew the inference that because the prints recovered from the house were large and

that shoes collected at [Defendant]'s house were size 12, 13, and 14 (the majority were size 13)

the prints could have been left by [Defendant]" and could not match Montfort who wears a

smaller size shoe. (Def.'s 3d Am. Mot. 30.) Defendant contends he was prejudiced by counsel's

failure to retain a shoeprint impression expert because the expert could have rebutted the

evidence used against him and if counsel would have presented the expert there is a reasonable

probability that the outcome of trial would have been different.

At the evidentiary hearing, Defendant presented William J. Bodziak ("Bodziak"), a

forensic consultant specializing in footwear impression evidence, to testify as an expert in

shoeprint impressions. (P.C. Vol. I 72-74.) Bodziak stated that the best and most accurate way
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to collect a shoeprint impression in a case like the instant case would have been to seize the door

and take it to a lab to use lasers or computers to enhance the impression. (P.C. Vol. I 81-82.)

Bodziak opined that using the measurements of the picture taken by the crime scene investigator,

he came up with a measurement of 11.41 millimeters, very similar to the 11.61 millimeters

testified to by the investigator, but opined that this would reflect a smaller shoe size of an eight

or nine. (P.C. Vol. I 85-87.) Bodziak testified, however, that because of the angle the picture

was taken at, the scale in the picture was "so far off that it has no value to give any kind of an

accurate enlargement from which a sizing comparison [could] be made." (P.C. Vol. I 93.)

Bodziak opined that, because of the multiple impressions, an accurate determination of the size

would not be possible and it could have been an eight or nine size shoe or an eleven or twelve

size shoe. (P.C. Vol. I 93-94.) Consequently, Bodziak concluded that any testimony regarding

shoe size based on what the crime scene investigator had to use would be inaccurate and

misleading.

The jury heard that the shoe impressions located outside the victim's home were never

matched to any shoes recovered from Defendant. (ROA Vols. XV 881-83; XV 1125-26.) Till

used this issue during cross-examination and closing argument to cast doubt on the State's case.

Specifically, Till argued that the investigator was not qualified to determine the shoe size, and

that although such an expert was available to the State, the State did not use that resource. (ROA

Vols. XIII 662-63; XVII1422-23.)

Additionally, Till testified at the evidentiary hearing that he did not feel such an expert

was warranted because the shoeprint lacked connection to the case in that the print was not a

match to any of Defendant's shoes. (P.C. Vol. III 110-11.) Moreover, Till mentioned that he

was worried that any additional evidence on the issue may have opened the door to other
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damaging testimony for Defendant. (P.C. Vol. III 110-11.) Specifically, Till mentioned concern

that the State would then be able to elicit testimony regarding a footprint analysis for the

burglary next door to the victim's house and testimony that Defendant had also pawned some of

the victim's neighbor's property after evidence of that crime had been excluded from the trial.

(P.C. Vol. III 110-11.)

Thus, the Court finds counsel made a strategic decision not to call a shoeprint expert and

cannot be found to be deficient. See Happ v State, 922 So. 2d 182, 195 (Fla. 2005) (affirming

postconviction court's denial of ineffective assistance of counsel ground based on counsel's

failure to present a shoe expert where counsel did not believe he needed an expert to rebut state's

evidence because the state "could not state the defendant's shoe made the shoeprint or that it was

even a strong match"). Moreover, the Court notes that the testimony regarding the size of the

shoeprint was minimal. (ROA Vol. XIII 597-99.) Even if this evidence had not been presented

or counsel had presented an expert to rebut this testimony, Defendant has shown no reasonable

probability the result of the trial would have been different. Consequently, Defendant is not

entitled to relief on this claim.

(6) Failure to Retain a Latent Fingerprint Expert

Defendant contends counsel was ineffective for failing to retain a latent print expert to re-

examine prints found to have no evidentiary value and test items that were never tested;

specifically, jewelry belonging to the victim found inside a suitcase in Defendant's house and six

fingerprint lifts without value from objects throughout the victim's home. Defendant maintains

that if "the jewelry had been tested and the prints matched Montfort or any person other than

[Defendant], this would have been extremely helpful to [Defendant]'s defense as it would have

supported [Defendant]'s defense that he merely found the jewelry in an abandoned building."

(Def.'s 3d Am. Mot. 30-31.) Defendant avers counsel should have had the prints without value
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retested by a fingerprint expert "to determine whether the prints did, in fact, have evidentiary

value and could be compared to Montfort or other alternative suspects' known prints and/or

entered into AFIS."¹² (Def.'s 3d Am. Mot. 31.) Defendant insists he was prejudiced by

counsel's failure to retain a latent print expert because the expert could have rebutted the

evidence used against him, which would have changed the outcome of the trial.

At the evidentiary hearing, Defendant presented fingerprint expert, Elzner Brown

("Brown"). (P.C. Vol. I 184-87.) Brown agreed with the results of eleven of twelve fingerprint

lifts from the victim's home. (P.C. Vol. I 191.) Brown stated that while the twelfth lift, referred

to as "No. 6", obtained from the a zip-lock container in the victim's kitchen, was originally

determined by Detective Howell to be of no value, Brown found the print of comparison value.

(P.C. Vol. I 191-92.) Brown testified that the print, however, did not match the victim,

Defendant, Epps, or Montfort. (P.C. Vol. I 196-97, 225.) Conversely, Brown testified that he

cannot conclusively state the print did not match the victim because the copy of the victim's

prints were of "poor quality" and admitted that the print could be

"anybody's," including Defendant. (P.C. Vol. I 222, 224-25.) Brown, on the other hand,

reiterated that he did not match the print to Epps or Montfort. (P.C. Vol. I 228.)

At trial, testimony revealed that the fingerprints located in the victim's Cadillac matched

Epps and Montfort. (ROA Vols. XIV 867-68; XV 1095.) None of the prints recovered from the

vehicle or the victim's house matched Defendant. (ROA Vol. XIV at 868, 869-70.) The only

print found to have matched Defendant was on the pawn slip for the bracelet. (ROA Vol. XIV

863-64.) However, Defendant fully admitted to pawning the bracelet in his interrogation. (ROA

Vol. XIV 918-19, 927.) Because there was no testimony indicating fingerprints recovered from

the Cadillac or the victim's home matched Defendant's fingerprints, it was unnecessary to

¹² AFIS stands for the Automated Fingerprint Identification System.
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present the testimony of an expert on the subject as there was no testimony or evidence presented

by the State for the defense to rebut.

Again, counsel adequately cross-examined the State's witness and obtained testimony

favorable to Defendant's case; specifically, that Defendant's fingerprints were found nowhere in

the victim's house or car. Indeed, counsel reiterated this point in his closing argument. (ROA

Vol. XVII 1394, 1417, 1423-24.) Moreover, the postconviction expert's testimony presented at

the evidentiary hearing does not support relief in this case. Brown testified that he agreed with

the findings of the print examiner in this case as to all but one print and Brown excluded

Montfort and Epps as a match to that print. The expert could not definitively state that the print

was not a match to the victim or Defendant. For the reasons stated above, the Court finds that

counsel did not act deficiently in failing to present a defense latent fingerprint expert. Likewise,

the Court finds Defendant has failed to meet his burden of showing that the testimony of an

expert would have likely changed the outcome of the proceeding. Defendant is, accordingly, not

entitled to relief.

(7) Failure to Object to Cellphone Testimony and to Retain Cellphone
Expert

Defendant contends trial counsel was ineffective for failing to present the testimony of a

cellphone expert to rebut Detective Cayenne's misleading testimony concerning a call made by

Defendant. In short, Detective Cayenne testified that cell phone records show Defendant was not

at home during the approximate time of the murder, contrary to Defendant's statements to police

regarding his whereabouts. Defendant contends "[a] cell tower ping cannot accurately pinpoint a

person's location because the coverage area of any given cell tower can range from three to 40

miles in radius." (Def 's 3d Am. Mot. 36.) Defendant also maintains that the assumption

utilized by Detective Cayenne that "a cellphone will connect to the tower closest to the sending
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and receiving cell phone is not necessarily true." (Def.'s 3d Am. Mot. 36.) Defendant points out

that he could have been "anywhere in Jacksonville" when the 5:24 a.m. call was made as "the

radius of a cell tower may be as great as 31.2 miles." (Def.'s 3d Am. Mot. 37.)

Defendant further contends counsel should have filed a pretrial motion to exclude

Detective Cayenne's testimony on the basis that he was a lay witness giving expert testimony.

Defendant claims counsel should have objected and moved to strike the testimony at trial.

Finally, Defendant contends counsel was ineffective for failing to present an independent cell

phone expert to rebut Detective Cayenne's testimony. According to Defendant, the expert could

have testified that Defendant "always checks his voicemail before 6 a.m. and that this call

frequently pinged off of the same tower as it did on the day in question." (Def.'s 3d Am. Mot.

38.) Defendant claims he was prejudiced by these alleged deficiencies because rebuttal

testimony could have discredited "the state's extensive reliance on the evidence to demonstrated

[sic] how [Defendant], a man without a car, managed to travel from the northside to

Baymeadows on the day in question without anyone's help." (Def.'s 3d Am. Mot. 39.)

At the evidentiary hearing, Defendant presented the testimony of Robert Wyman

("Wyman") as an expert on GPS and cell phone mapping. (P.C. Vol. I 121, 179-80.) Wyman

testified that calls from the bus station in question do not necessarily have to ping off the closest

tower; in fact, not all calls made from that station have to ping off the same cell power. (P.C.

Vol. I 137-38.) To determine what tower a call would ping off of, Wyman testified the evaluator

would need information on the directionality of the tower's antenna. (P.C. Vol. I 138.) Without

this information, Wyman further stated that he could not make a determination of the

directionality of the call. (P.C. Vol. I 139-41.) Wyman consequently opined that no one could

determine an accurate position of the person making the 5:25 a.m. call from Defendant's phone
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or determine how far the call was being made from the tower. (P.C. Vol. I 141, 142, 144-45.)

Wyman opined that testimony in this case about what direction the call pinged from would have

been misleading as it could not be determined accurately. (P.C. Vol. I 146.) He admitted,

however, that the call had to have been made within range of the tower near to the bus station

and that, generally, a call with ping off of the closest tower. (P.C. Vol. I 164-65, 167.)

Trial counsel conducted a thorough cross-examination of Detective Cayenne as to

Detective Cayenne's qualifications on the subject of cellphone tracking, as well as on the

limitations of such tracking. (ROA Vol. XV 1106-15.) Importantly, counsel was able to elicit a

concession from Detective Cayenne that the cell phone pings did not unequivocally place

Defendant at the bus station at the time of the call and further that it was possible Defendant was

at home, checking his messages at 5:25 a.m., the time of the call. (ROA Vol. XV 1114.) Indeed,

the important aspects of Wyman's testimony were elicited at trial through counsel's cross-

examination of Cayenne. Moreover, counsel effectively attacked the fashion in which evidence

was collected and continued the attack during his closing argument when he referred to Detective

Cayenne's concession by saying, "[a]nd he admitted to it. I didn't have to call an expert." (ROA

Vol. XVII 1401-02.) Additionally, at trial, counsel presented the testimony of a criminal defense

investigator, Daniel Roberts, who testified that the bus station where the State claimed Defendant

was located at the time of the phone call has surveillance cameras. (ROA XVI 1311-12.) Till

used that testimony to support his theory of sloppy police work by suggesting the police could

have easily verified if Defendant was at the bus station, but chose not to do so. (ROA Vol. XVII

1402-04, 1418.)

At the evidentiary hearing, Till explained that it was a strategic decision not to object to

Detective Cayenne's testimony. Specifically, Till noted that if he had objected to Cayenne's
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testimony on the subject, the State would have simply brought in someone who was more

qualified. (P.C. Vol. III 127.) Rather, counsel was able to elicit testimony to discredit Detective

Cayenne's testimony on the subject as outlined above. (P.C. Vol. III 106-07.)

Defendant has failed to identify how the expert's testimony would establish that

counsel's actions were prejudicial. S_e_e Bryant v. State, 901 So. 2d 810, 821 (Fla. 2004) ("We

recently held that when a defendant alleges ineffective assistance of counsel for failure to call

specific witnesses, a defendant is 'required to allege what testimony defense counsel could have

elicited from witnesses and how defense counsel's failure to call, interview, or present the

witnesses who would have testified prejudiced the case.") (citation omitted).

In a related claim, Defendant alleges counsel should have objected to Detective

Cayenne's testimony regarding the cell phone records. The Court finds that trial counsel did not

act unreasonably by failing to raise a hearsay objection to Detective Cayenne's testimony. The

Florida Supreme Court has determined that phone company call lists are not out-of-court

statements by a declarant. Wade, 156 So. 3d at 1024-25 (citing United States v. Lamons, 532

F.3d 1251 (11th Cir. 2008)). Moreover, trial counsel did not have a basis to object to Detective

Cayenne's qualifications to interpret the records, as the Florida Supreme Court has held that non-

experts may testify about cell phone records. E at 1025 (citing Gordon v. State, 863 So. 2d

1215, 1219 (Fla. 2003) (holding that witness testimony about content of phone records and

locations of calls did not constitute expert testimony)). As Detective Cayenne only testified to

the basics concerning these records, an expert was not required. Till testified that he was

familiar with that law. (P.C. Vol. III 106.) Accordingly, counsel had no legitimate basis for

objection to Detective Cayenne's testimony and cannot be said to have acted deficiently in that
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regard. Further, in light of the evidence against Defendant, highlighted previously in this Order,

Defendant also fails to demonstrate prejudice.

(8) Failure to Investigate and Present Lay Witnesses

Defendant claims counsel was ineffective for failing to investigate and present the

following lay witnesses at trial: (a) Tony Thorton; (b) Ruby George; (c) Little Buddha; and

(d) Mr. Kassa and employees of Kassa's store. With the exception of Little Buddha, Defendant

states that each lay witness was willing and able to testify at trial. Defendant reasons that if

counsel had presented these witnesses to support his defense theory, then the jury would have

reason to believe the defense and a reasonable doubt in the evidence would have been

established.

Initially, the Court notes that the trial judge conducted a colloquy with Defendant after

the presentation of all evidence regarding his right to testify and the evidence that had been

presented. (ROA Vol. XVI 1317-23.) The trial judge asked Defendant:

Do you also understand that there would be no further witnesses presented, that
the defense has put the strategy of your case on through the cross-examination of
the State's witnesses, particularly, as you know lengthy cross-examination of the
detective as well as the DNA expert and other cross-examination as well, and the
presentation of the stipulation regarding a prior incident that allegedly occurred at
your home and the new information that was gathered yesterday at lunchtime.

(ROA Vol. XVI 1322.) Defendant answered affirmatively. (ROA Vol. XVI 1322.) The trial

judge then asked, "[d]o you understand that would be everything that's presented?" (ROA Vol.

XVI 1323.) Defendant again responded affirmatively. (ROA Vol. XVI 1323.) The Court,

however, will additionally address each individual separately below.

(a) Tony Thorton ("Thorton")

Defendant contends Thorton, an acquaintance of Defendant's at the time of the crimes,

should have been called to support various details of his defense. Specifically, Defendant claims
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Thorton would have testified about the practice of local thieves leaving stolen goods in

abandoned buildings.¹³

In Defendant's interrogation, Defendant stated he found many of the victim's belongings

in an abandoned apartment building near his apartment while looking for his own property,

which was allegedly stolen from his home in early January. (ROA Vols. XIV 948-54; XV 1007,

1032-33.) The only statements against Defendant's version of events were those of the

detectives who were trying to elicit incriminating responses. (ROA Vols. XIV 952, 974; XV

1046.) Thus, this was not a largely contested allegation. Defendant does not state that Thorton

was with him when he allegedly discovered the victim's stolen property in the abandoned

apartment, just that he was familiar with the "practice."

Moreover, this testimony would not rebut the damaging evidence presented by the State,

including Defendant's DNA on fruit inside the victim's house, evidence that Defendant pawned

the victim's bracelet, which he does not contend he retrieved from said abandoned buildings, or

Montfort's testimony that Defendant loaned him the victim's car to use. Thorton's proposed

testimony, therefore, does not form a reasonable probability the outcome of the trial would have

been different. Accordingly, the Court finds Defendant has failed to meet his burden as to

deficiency and prejudice.

(b) Ruby George ("George")

Defendant claims George would have testified that Defendant's apartment was broken

into a second time in early January.¹4 Defendant suggests this testimony would have supported

¹³ The Court notes Defendant did not present Thorton at the evidentiary hearing. While postconviction counsel
indicated that he would not be calling Thorton as a "mitigation witness," he similarly did not call him to present his
proposed guilt phase testimony. (P.C. Vol. I 6-7.) The Court further notes that this witness was not mentioned in

Defendant's written closing argument.
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his claim that he found the victim's jewelry while looking for his stolen belongings in an

abandoned building.

In his interrogation, Defendant stated that his landlord, George, found his property in the

abandoned apartment buildings and told Defendant to go look in there. (ROA Vol. XIV 958-60.)

George was listed as a witness in this case, but Till informed the Court that there was a

"credibility issue" between George and Defendant. (ROA Vol. XI 302.) Specifically, Till

explained that while Defendant stated that George looked for and found Defendant's belongings

in the abandoned apartments, "[George] says she does not." (ROA Vol. XI 302.) Ultimately,

counsel did not call George at trial.

It was reasonable for counsel to avoid calling George based on the possibility of her

testimony further calling Defendant's credibility into question. This is particularly true based on

the little relevance the proposed testimony would have in this case. Indeed, this does not refute

any evidence presented by the State regarding Defendant's guilt in this case. It does not even

corroborate that Defendant indeed found the victim's items in those buildings. Accordingly, the

Court finds counsel was not deficient in failing to call George, and that Defendant suffered no

prejudice as a result of counsel's actions.

(c) "Little Buddha"

Defendant claims Little Buddha was a close associate of Rashad Montfort. Defendant

contends counsel should have located Little Buddha and questioned him about Montfort's

whereabouts on the day of the murder, stating Little Buddha was likely with Montfort during the

crimes and was, thus, aware of Montfort's involvement.

" The Court notes Defendant also did not present George at the evidentiary hearing. Again, while postconviction
counsel indicated that he would not be calling George as a "mitigation witness," he also did not call her to present
her proposed guilt phase testimony. (P.C. Vol. I 6-7.) Defendant likewise did not mention this witness in his

written closing arguments.
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Defendant has not and cannot identify this party by name. Indeed, at the evidentiary

hearing, postconviction counsel noted that while he showed his client many pictures of people

who could have been "Little Buddha," Defendant indicated that none of them were him.¹³ (P.C.

Vol. I 7-8.) Thus, Defendant also did not and cannot state that the potential witness was

available to testify at trial. As Defendant cannot meet this requirement, even after an evidentiary

hearing, this claim cannot warrant relief. See Nelson v. State, 875 So. 2d 579, 584 (Fla. 2004)

("[A] facially sufficient postconviction motion alleging the ineffectiveness of counsel for failing

to call certain witnesses must include an assertion that those witnesses would in fact have been

available to testify at trial."). The Court similarly finds this claim cannot merit relief as it is

based solely on speculation that Little Buddha was likely with Montfort during the crimes. See

Maharaj, 778 So. 2d at 951-52. As Defendant has not been able to identify this individual to

contact him, Defendant cannot not know Little Buddha's whereabouts the day of the murder

beyond mere speculation. Defendant is, therefore, not entitled to relief.

(d) Mr. Kassa and Employees of Kassa's Store

Defendant contends counsel should have presented the testimony of Mr. Kassa and his

employees at trial to support Defendant's statement that he always wakes up before six in the

morning and immediately checks his voicemail. According to Defendant, Mr. Kassa owns a

store that Defendant frequently visited at approximately six in the morning, where he would get

coffee and hang around to protect the female employees when they open in the morning.

Defendant states that, if called at trial, Mr. Kassa and his employees would have been able to

testify to those facts.

The Court notes postconviction counsel did not address this allegation in his written closing argument.
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Defendant did not present Mr. Kassa or his employees at the evidentiary hearing, despite

an evidentiary hearing being granted as to this claim.¹6 The only mention of Mr. Kassa was a

question from defense counsel regarding the mitigation specialist who worked on this case,

eliciting.that she did not follow up to see if Mr. Kassa had been called to testify. (P.C. Vol. II

140-41.) As a mitigation specialist, her work would have no bearing on Mr. Kassa's testimony

as a guilt phase witness.

Mr. Kassa and his employees would have purportedly testified that Defendant frequented

his store in the morning for coffee. However, Defendant does not contend that Mr. Kassa or his

employees could place him at the store on the morning of the murder. S_e_e Lott v. State, 931 So.

2d 807, 815 (Fla. 2006) (holding counsel's failure to investigate defendant's alibi did not

constitute ineffective assistance as there was no prejudice since the one alibi witness offered

could not pinpoint the date of the conversation, rendering his testimony of "minimal value as

alibi evidence"); Reed v. State, 875 So. 2d 415, 429-30 (Fla. 2004) (fmding no deficient

performance for failure to investigate alibi claim because "the available testimony provided, at

best, an incomplete alibi," where the testimony still allowed for a two-to-three hour window for

the defendant to have committed the murder). Even if it were true that Defendant frequented Mr.

Kassa's store around six in the morning, such testimony would not support the fact that

Defendant checks his voicemail immediately upon waking every day.

Counsel was not unreasonable for failing to call these witnesses to testify regarding a

subject with little relevance to the proceeding. Rather, counsel used other methods to combat

testimony regarding the 5:24 a.m. phone call. Counsel thoroughly cross-examined the witness

testifying about the phone call and elicited a concession that Defendant could have been home at

the time of the call checking his voicemail. (ROA Vol. XV 1106-15.) Moreover, counsel

¹ª Defendant similarly did not present any additional argument as to this Ground in his written closing argument.
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presented the testimony of a criminal defense investigator, Daniel Roberts, who testified that the

bus station where the State claimed Defendant was located at the time of the phone call has

surveillance cameras. (ROA XVI 1311-12.) Counsel used this testimony to support his defense

of sloppy police work, by arguing that the State could have easily checked these cameras to

confirm or rebut the allegation that Defendant was at the bus station at the time of the call, but

failed to do so. (ROA Vol. XVII 1402-04, 1418.) At the evidentiary hearing, Till specifically

recalled making this argument. (P.C. Vol. III 108.) Accordingly, the Court does not find

counsel was deficient in failing to call Mr. Kassa or his employees.

Moreover, the Court finds Defendant has similarly failed to prove prejudice. This

purported testimony creates no reasonable likelihood the result of the trial would have been

different if the evidence had been presented. This is particularly true because there was much

more damaging evidence elicited from Defendant as outlined previously in this Order.

Defendant is not entitled to relief on this claim.

(9) Failure to Impeach State Witness Montfort

At trial, Montfort testified that Defendant lent him the victim's car and instructed

Montfort where to the park the car after he was finished with the car. Defendant contends that

"[w]ithout the effective impeachment of Montfort, the jury was left to believe he was an innocent

bystander and a victim as well to a crime committed solely by his cousin, [Defendant]." (Def 's

3d Am. Mot. 42.) Specifically, Defendant claims counsel was ineffective for failing to address

the below issues to impeach Montfort during his cross-examination: (1) Montfort has been in

Defendant's residence many times and has stored stolen items in his spare bedroom; (2) Montfort

previously sold drugs to the victim's son; (3) "Montfort was prepped many times by the

prosecution [for] his testimony" and was having problems at his job because the prosecution kept

showing up there to discuss the case; and (4) the State coached Montfort and wanted him to say
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he was "holding the car" for Defendant instead of saying Defendant let him borrow it. (Def.'s 3d

Am. Mot. 42.) Defendant claims counsel should have asked these questions to point to another

suspect and demonstrate it was Montfort who stole the victim's jewelry and car.

Initially, the Court notes that eliciting this information would not constitute valid

impeachment. S_e_e 90.608, Fla. Stat. (2011). Indeed, Defendant points to no record evidence

that Montfort gave prior inconsistent statements to be used, the information above does not show

bias, it is not impeachment by evidence of reputation or conviction, and these allegations do not

show a defect in Montfort's capacity or ability to recount the matters to which he testified. See

90.608, Fla. Stat. (2011.)

Moreover, Montfort did testify that he had been in Defendant's home. (ROA Vol. XIII

707, 710.) Similarly, Montfort admitted to previously selling marijuana. (ROA Vol. XIII 749.)

Although he did not testify about storing stolen property at Defendant's apartment or selling

drugs to the victim's son, this line of questioning would have been objectionable as

impermissible character evidence pursuant to section 90.404, Florida Statutes.

There is no evidence that the State prepped Montfort for his testimony or suggested the

wording to use to describe how he ended up in temporary possession of the Cadillac. In fact, the

record evidence demonstrates that Montfort's story remained consistent from his first

interrogation with the police to his trial testimony. (ROA Vol. XIII 766-69.)

Further, counsel attacked Montfort's credibility through cross-examination and argument.

During cross-examination, counsel elicited an admission from Montfort that he was not honest

with the police when the officers first interrogated him. (ROA Vol. XIII 750-51, 755-56.)

During his closing argument, counsel further scrutinized Montfort's credibility. He noted

Montfort's evasiveness towards the police, and readiness to cooperate in the investigation in
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hopes of distancing himself as a suspect in the case. Counsel further described Montfort as a

drug dealer, who ran around with thugs on the street and accepted "baser cars" in exchange for

drugs or money. (ROA Vol. XVII 1393.) Counsel emphasized that Montfort, not Defendant,

was the person whose fingerprints were found in the victim's car and how unlikely it would be

that Defendant is the one who took the car, but managed to remove all his fingerprints from the

car and managed to keep out of sight of any witnesses while in the car. (ROA Vol. XVII 1394.)

In addition, counsel noted that Montfort spent a lot of time at his girlfriend's home, located less

than a mile and a half from the victim's home. (ROA Vol. XVII 1395.)

At the evidentiary hearing, Till testified that Montfort was a strong State witness, whose

stories had largely remained consistent throughout the course of the investigation and trial. (P.C.

Vol. III 111-12.) Though Till noted his statements were largely consistent, he testified he tried

to bring out any inconsistencies. (P.C. Vol. 112.) Till stated that there was no indication that

Montfort had been coerced into aiding police efforts or coached as to how to testify at the trial,

but rather that Montfort volunteered to wear a wire for the police. (P.C. Vol. III 112.)

Moreover, even if counsel had elicited this proposed testimony, there is no reasonable

probability it would have changed the outcome of the proceeding. Montfort's testimony was

only one of many incriminating pieces of evidence the State presented at trial. Specifically, as

mentioned previously, the State presented Defendant's confessions during his interrogation that

he knew the victim, had been in the victim's home, and had eaten fruit provided to him from the

victim. (ROA Vol. XV 1041-44.) Defendant's DNA was indeed found on fruit in the victim's

kitchen. (ROA Vol. XVI 1228, 1236.) Defendant admitted to being in possession of her

belongings, although he told the detective he got the items through other means, not theft. (ROA

Vols. XIV 919-21, 923-24,948-54, 960; XV 1007, 1032-33.) Defendant also pawned the

46



victim's bracelet. (ROA Vol. 918-20, 923-25, 928-29, 960.) In light of the evidence presented

at trial, the Court finds Defendant has failed to prove prejudice based on counsel's failure to

elicit the proposed testimony.

(10) Failure to Object to State's Examination of Montfort

Defendant contends counsel was ineffective for failing to object to the State's direct

examination of Montfort. Specifically, Defendant states counsel should have objected to

improper, leading questions and objected to the State "misleading the jury into believing

Montfort asked [Defendant] about the vehicle, and that [Defendant] did not deny having loaned

the car to Montfort." (Def.'s 3d Am. Mot. 77.)

As Defendant admits, counsel objected to the leading questions referred to by Defendant.

(ROA Vol. XIII 710.) However, Defendant asserts it was deficient conduct to allow the State to

continue their questioning without obtaining a ruling on those objections. The Court finds that

even if the trial court had sustained the objections made, the substantive testimony would have

still been elicited, the State would have merely had to rephrase the questions. Indeed, counsel

never received a ruling on the objection because the State moved on with its questioning. (ROA

Vol. XIII 710.) Thus, the Court finds the outcome of the proceeding would not have been

different even if counsel had obtained a favorable ruling on his objections.

Defendant next contests the State's structure of its examination of Montfort. Specifically,

Defendant argues it was improper for the State to play only portions of the recorded

conversations between Defendant and Montfort, starting and stopping those segments to ask

Montfort to explain what was occurring in the conversation. (ROA Vol. XIII 734-35.)

Defendant cites to no rule or case law to support his assertion that such testimony would have

been objectionable. The Court finds the questioning was permissible. Moreover, as the jury

heard each segment the State asked Montfort to interpret, the Court finds the questioning was not
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misleading and the jury was free to interpret the conversation as they deemed appropriate. Thus,

the Court finds counsel was not deficient. See Hitchcock v. State, 991 So. 2d 337, 361 (Fla.

2008) ("Counsel cannot be deemed ineffective for failing to make meritless objection.").

Lastly, Defendant specifically contests the State asking Montfort to clarify what

Defendant meant by stating "You say you don't know, you don't know" in direct examination

and redirect examination. (ROA Vol. XIII 738-39, 766.) While counsel did not object to the

State's questions, during cross-examination and recross-examination, counsel got Montfort to

say he believed Defendant may have simply been telling Montfort that if he did not know

anything, that is all he could say to the police. (ROA Vol. XIII 764-65, 768.) Further, the Court

again notes that the jury heard the portion of the conversation Montfort was asked to clarify and

was able to interpret the statement as they felt appropriate. Thus, the Court does not find the

questioning misleading. The Court finds counsel did not act deficiently as to this issue and that

the result of the proceeding would not have been different even had counsel objected.

Accordingly, Defendant is not entitled to relief.

(11) Failure to Object to State's Examination of Detective Cayenne

Defendant maintains counsel acted deficiently when he failed to object to the following

portion of the State's redirect examination of Detective Cayenne:

STATE: Counsel asked you about whether or not you were successful with
the controlled wires with Mr. Montfort and [Defendant]. But you
said that meaning he wasn't successful meaning he didn't outright
admit that I killed [the victim], is that correct?

CAYENNE: That's correct.

STATE: Did he have any response to when Mr. Montfort says, hey, you
know that vehicle you let me hold?

CAYENNE: Right. He didn't give any response at all. He didn't say a word.
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(ROA Vol. XV 1173-74) (emphasis contained in Def.'s 3d Am. Mot.). Defendant suggests

counsel should have objected to this exchange, cross-examined Cayenne on the exchange, and

establish that "these facts were not present in the wire tapes." (Def.'s 3d Am. Mot. 80.)

Defendant maintains Montfort did not make a statement to Defendant about Defendant loaning

him the car. Defendant further suggests this misled the jury to believe Defendant did, in fact,

loan the car to Montfort and that, because Defendant did not give a response, the lack of

response was "incriminating in nature."

Through questioning of Montfort, the State explained that while the wire recorded

everything, including Montfort walking to Defendant's, urinating, and playing with Defendant's

dog, the State would only be playing clips of the conversation. (ROA Vol. XIII 724-26.)

However, the jury heard the relevant portions of the conversation between Montfort and

Defendant. (ROA Vol. XIII 728-34, 736-38.) The Court does not find that the very limited

questioning of Detective Cayenne contested in this claim misled the jury. Montfort testified that

Defendant loaned him the victim's car to use for an afternoon. (ROA Vol. XIII 709-14.)

Montfort further stated he wore a wire while talking to Defendant for the purpose of getting

Defendant to talk about the car, but that Defendant never admitted to loaning Montfort the car.

(ROA Vol. XIII 723-24.)

Moreover, while the State tried to insinuate Defendant's lack of denial was incriminating,

counsel argued Montfort was trying to set Defendant up to protect himself, Defendant said

"nothing that's incriminating in any way, shape or form," and Defendant was just "suspicious"

and "leery that Montfort may be involved in the killing of [the victim]." (ROA Vol. XVII 1397-

98.) Even assuming counsel was ineffective for failing to object to these two questions and

failing to cross-examine, there is no reasonable probability the result of the proceeding would
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have been different in light of the jury's ability to hear portions of the conversations, counsel's

arguments using the exchange to his advantage, and the evidence presented against Defendant at

trial.

(12) Failure to Object to State's Allegedly Improper Closing
Arguments

Defendant suggests counsel was ineffective for failing to object to a number of the State's

statements within its closing arguments surrounding the State's interpretation of Montfort and

Defendant's conversation regarding the victim's Cadillac. (Def 's 3d Am. Mot, at 81-82.)

Defendant maintains the State's arguments misconstrued the conversation and misled the jury

into believing Montfort told Defendant he would not implicate Defendant and that Defendant

admitted to loaning the vehicle to Montfort. Defendant adds that counsel also did not "properly

argue" these issues in his closing argument.

Attorneys are allowed wide latitude to argue to the jury during closing argument.

Breedlove v. State, 413 So. 2d 1, 8 (Fla. 1982). Attorneys may draw logical inferences and

advance all legitimate arguments. Thomas v. State, 748 So. 2d 970, 984 (Fla. 1984); see Merck

v. State, 975 So. 2d 1054, 1064 (Fla. 2007) (finding no impropriety in prosecutor's comments

based on facts in evidence and common-sense inferences from those facts); McKenzie v. State,

830 So. 2d 234, 238 (Fla. 4th DCA 2002) ("While recognizing that wide latitude should be

permitted in closing argument, a prosecutor's comments must be based on facts in evidence or

fair inference from those facts."). Ultimately, "trial counsel cannot be deemed ineffective for

failing to object to arguments that are proper." Rogers v. State, 957 So. 2d 539, 549 (Fla. 2007).

Here, the State was properly advancing a legitimate argument based on the facts in

evidence and a fair inference from those facts. Trial counsel then advanced a different argument
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based on a fair inference of those facts. The Court, therefore, finds counsel cannot be deemed

ineffective for failing to object to proper argument. See id.

As stated in the previous two grounds, the jury had the ability to listen to portions of the

conversations between Montfort and Defendant. Counsel then cross-examined Montfort about

the conversations, eliciting an interpretation from Montfort that Defendant was only telling him

that if he truly did not know anything, he would not have anything to tell the police and a

confirmation that Defendant never admitted to loaning the car to Montfort. Counsel further

argued for his own interpretation of the conversations to aid the defense.

Additionally, the jury instructions advised the jury that the "case must only be decided

upon the evidence that you have heard from the testimony of witnesses and have seen in the form

of exhibits in evidence and these instructions." (ROA Vol. XI 983.) Right before closing

arguments began, the trial judge informed the jury to "[p]lease remember that what the attorneys

say is not evidence." (ROA Vol. XVI 1325.)

In the view of above, the Court finds that even assuming arguendo counsel was

ineffective, Defendant cannot show prejudice. In light of counsel's actions and the trial judge's

instructions, there is no reasonable possibility the outcome of the proceeding would have been

different had counsel objected to the four contested statements. Defendant is, therefore, not

entitled to relief.

C. Penalty Phase

Defendant sets forth four sub-claims arguing counsel was ineffective during the guilt

phase of trial for failing to: (1) adequately investigate and prepare penalty phase witnesses; (2)

investigate and present twenty-five additional lay witnesses in the penalty phase; (3) retain and

present five additional experts in the penalty phase; and (4) use certain documents at the Spencer
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hearing. Defendant contends that if counsel had performed effectively in the penalty phase, the

jury would have known that:

[Defendant]'s mother was only 15 years old when he was conceived; his birth was

regarded, not as a blessing, but as an embarrassment and disaster; he was raised
primarily by his grandmother in Jacksonville for the first 5 or 6 years of his life,
then whisked away to Orlando with his career-obsessed "Sergeant" of a mother
who had time and energy for everyone but him; that during his awkward teen
years, he had to bathe, feed, and dress his mother as she suffered with breast
cancer; and that in return, she simply hurried back to work. Following a miserable
performance in elementary through high school (ironically, despite the fact his
mother was a[n] applauded teacher), due to learning disabilities and behavioral

issues, [Defendant] struggled to make his way in life outside of his mother's
domain. When she relapsed with cancer and ultimately passed away,
[Defendant]'s world was destroyed. By the time of the crimes, [Defendant] was a
broken man, a[n] individual with numerous unidentified and unaddressed mental
health problems, who was struggling just to make ends meet and support his
girlfriend, so that she could stop prostituting, and his baby boy would have
diapers and enough food to eat.

(Def.'s 3d Am. Mot. 48.) Defendant asserts that but for this alleged deficiency, the jury would

have recommended a life sentence.

As stated below, the Court finds Defendant is entitled to a new penalty phase pursuant to

Hurst v. Florida and Hurst v. State. Because the Court grants Defendant a new penalty phase,

the remaining penalty phase claims moot. Thus, the Court declines to address these claims

within this Order.¹7

II. Brady Violation

In Ground Three of Defendant's Motion, he asserts the State withheld Brady evidence by

failing to disclose its coercion and coaching of Montfort. Defendant states Montfort was an

alternate suspect in this case and as such his credibility was imperative to the State. Defendant

reasons that if the jury would have known Montfort's testimony was not credible, the jury would

17 The Court similarly declines to make evidentiary rulings as to penalty phase issues not being addressed or
considered in this Order; specifically, the hearsay objection to Delores Brookfield and the objection regarding the
nature of Defendant's discharge from the military
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have acquitted Defendant or at least recommended a life sentence. Defendant claims the State

had extensive meetings with Montfort wherein they intimidated and coached Montfort.

Defendant also states that "attempts by Montfort's family to garner favors from the prosecutor's

office, whether or not the prosecutor's office took them seriously, should have been disclosed to

the defense as impeachment material where it demonstrates that Montfort's family had a special

relationship with law enforcement and the state attorney's office." (Def.'s 3d Am. Mot. 45.)¹ª

To prove a Brady claim, Defendant has the burden to show: "(1) that favorable evidence

- either exculpatory or impeaching, (2) was willfully or inadvertently suppressed by the State,

and (3) because the evidence was material, the defendant was prejudiced." Riechmann v. State,

966 So. 2d 298, 307 (Fla. 2007) (citation omitted). To establish prejudice, Defendant must

demonstrate "a reasonable probability that the jury verdict would have been different had the

suppressed information been used at trial." kL "There is no Brady violation where the

information is equally accessible to the defense and the prosecution, or where the defense either

had the information or could have obtained it through the exercise of reasonable diligence."

Freeman v. State, 761 So. 2d 1055, 1062 (Fla. 2000) (quoting Provenzano v. State, 616 So. 2d

428, 430 (Fla. 1993)).

At trial, Montfort testified Defendant was his cousin to whom he recently became

close. (ROA Vol. XIII 706.) The police found Montfort's fingerprints in the victim's stolen

Cadillac and questioned him about the victim's murder. He explained to law enforcement

and testified at trial that he had borrowed the car from Defendant. (ROA Vols. XIII 713-14,

722-23; XIV 885-86, 890-91.) Montfort's testimony regarding his possession of the victim's

Cadillac, therefore, remained consistent throughout his involvement in the case. Montfort

testified that he offered to wear a wire while speaking with Defendant to prove he had

¹ª The Court notes Defendant made no argument regarding this Ground in his written closing argument.
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nothing to do with the murder or stealing the car. (ROA Vol. XIII 726, 751.) Montfort also

testified that the police did not threaten him to get him to wear the recording device or make

him any promises in exchange for him wearing the recording device. (ROA Vol. XIII 726.)

Detective Cayenne also testified the police did not threaten Montfort to get him to wear the

recording device, but rather Montfort volunteered. (ROA Vol. XIV 893.) Furthermore,

Montfort's "disclosure" at trial that he was "threatened" as cited by postconviction counsel,

was elicited by trial counsel's questioning, showing that the defense knew to question

Montfort about that issue. (ROA Vol. XIII 751.)

Moreover, the State is permitted to meet with and prepare witnesses for trial. See Fla.

Std. Jury Instr. (Crim.) 2.06 ("It is entirely proper for a lawyer to talk to a witness about what

testimony the witness would give if called to the courtroom. The witness should not be

discredited by talking to a lawyer about [his]/[her] testimony."); U.S. v. Rivera-Hernandez, 497

F. 3d 71, 80 (1st Cir. 2007) ("Prosecutors and defense attorneys alike are entitled to prepare their

witnesses."); Gregory v. United States, 369 F.2d 185, 188 (D.C. Cir. 1966) ("A lawyer may

properly interview any witness or prospective witness for the opposing side in any civil or

criminal action without the consent of opposing counsel or party.") (citation omitted). Witness

interviews are an important part of trial preparation, and there is nothing improper about a

prosecutor meeting with a crime victim or other government witness to discuss the person's

upcoming testimony.

While Defendant characterizes the State's pre-trial meeting with Montfort as "coaching,"

the record does not support this contention. At the evidentiary hearing, Till testified there was no

evidence to suggest Montfort had been threatened, coached, or anything of the sort by the State

or police. (P.C. Vol. III 112.) Moreover, the State "flatly deni[ed]" any attempts to influence
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Montfort's testimony. (State's Answer at 51.) This denial is corroborated by the fact that

Montfort's statements during his initial interview with law enforcement, which was long before

the alleged coaching was to have occurred, was consistent with his testimony at trial.

Additionally, Defendant's pure assertion of Montfort's family eliciting favors from the

prosecution without any support is insufficient to warrant relief. As such, Defendant has failed

to establish that anything existed to support that such coercion and coaching took place or that

the State suppressed this evidence. Defendant has likewise failed to establish that the evidence is

either exculpatory or impeaching.

Moreover, Defendant cannot show prejudice. The alleged coaching and coercion would

only be relevant to impeach Montfort, who admitted he volunteered to wear a wire and

participated without any promises of a reward of any kind. Thus, this information would be

insufficient to create "a reasonable probability that the jury verdict would have been different

had the suppressed information been used at trial." See Riechmann, 966 So. 2d at 307. This is

especially true in light of the fact that counsel impeached Montfort in other manners as discussed

previously in this Order and in light of evidence presented against Defendant at trial, also

outlined previously in this Order. Defendant is, thus, not entitled to relief as to this ground.

III. Death Penalty by Legal Injection

In Ground Five, Defendant asserts that imposition of the death penalty by lethal injection

is unconstitutional, as it would result in due process violations and cruel and unusual punishment

in violation of the Fifth, Eight, and Fourteenth Amendments of the U.S. Constitution. To support

his position, Defendant points to "botched lethal injections" and the lack of written procedures

within the Florida Department of Corrections to safeguard Defendant from "the possible horrors

of lethal injection." (Def 's 3d Am. Mot. 70-71.)
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This claim is procedurally barred as it presents a constitutional challenge that could and

should have been raised on direct appeal. Miller v. State, 926 So. 2d 1243, 1256 (Fla. 2006)

("Claims challenging the constitutionality of Florida's capital sentencing procedures should be

raised at trial and on direct appeal."). Additionally, Defendant raised similar issues in his pre-

trial death motions. (ROA Vol. III 443-52.) The Court denied Defendant's previous Motions.

(ROA Vol. IV 591-98). Therefore, this claim is also barred by the doctrine of res judicata. kee

State v. McBride, 848 So. 2d 287, 290-91 (Fla. 2003) ("[U]nder res judicata, a judgment on the

merits bars a subsequent action between the same parties on the same cause of action.").

Additionally, the Florida Supreme Court has repeatedly rejected claims that lethal

injection is unconstitutional. Ventura v. State, 2 So. 3d 194, 198 (Fla. 2009); Preston v. State,

970 So. 2d 789 (Fla. 2007); Diaz v. State, 945 So. 2d 1136, 1144 (Fla. 2006) (rejecting a cruel

and unusual punishment challenge to both the lethal injection statute and the protocol and

explaining the Court considered the constitutionality of lethal injection in Florida after a full

evidentiary hearing in Sims v. State, 754 So. 2d 657 (Fla. 2000), and then subsequently affirmed

cases where the trial courts summarily denied the claims citing Rolling v. State, 944 So. 2d 176,

179 (Fla. 2006)); Rutherford v. State, 926 So. 2d 1100, 1113 (Fla. 2006), cert. denied, 126 S. Ct.

1191 (2006); Hill v. State, 921 So. 2d 579, 583 (Fla. 2006), cert. denied, 126 S. Ct. 1441 (2006).

In support of this Ground, Defendant discusses the Florida Supreme Court's stay of the

scheduled February 26, 2015 execution of Jerry Correll, which was due to the United States

Supreme Court accepting certiorari of an attack on the death penalty by lethal injection in

Warner v. Gross, 135 S. Ct. 1173 (2015). The Court notes that the United States Supreme Court

has since ruled, affirming the denial of a preliminary injunction regarding the use of lethal
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injection as a means of death penalty execution. Glossip v. Gross, 135 S. Ct. 2726 (2015). This

case only adds to the previous list of cases determining the constitutionality of lethal injection.

The Florida Supreme Court has also affirmed a trial court's summary denial of challenges

to the lethal injection protocol and the training and experience of the execution team. Troy v.

State, 57 So. 3d 828, 840 (Fla. 2011) (noting court's role is not to micromanage executive branch

duties related to executions). In August 2007, the Florida Department of Corrections issued

revised written lethal injection procedures. Lightbourne v. McCollum, 969 So. 2d 326, 346-49

(Fla. 2007). After a lengthy evidentiary hearing, the trial court in Lightbourne concluded that the

updated lethal injection protocol did not violate the Eighth Amendment. IA The adequacy of

this protocol and safeguards were ultimately found sufficient by the Florida Supreme Court. IA

at 349. As stated in Valle, since the decision in Lightbourne, the only change to the lethal

injection protocol is the substitution of pentobarbital for sodium thiopental. Valle v. State, 70

So. 3d 530, 536 (Fla. 2011). This is not a significant change in protocol. Powell v. Thomas, 641

F. 3d 1255, 1258 (11th Cir. 2011) (referring to Alabama's replacement of sodium thiopental with

pentobarbital as not being a "significant alteration" in protocol). For the reasons stated above,

Defendant is not entitled to relief on this ground.

IV. Hurst

In Ground Seven and in Defendant's Supplemental Motion, Defendant contends his death

sentence needs to be vacated and a life sentence imposed, or alternatively a new penalty phase

needs to be ordered, because his sentence is unconstitutional under the Sixth, Eighth, and

Fourteenth Amendments of the United States Constitution and the corresponding provisions of

the Florida Constitution. In support, Defendant outlines Hurst v. Florida, 136 S. Ct. 616 (2016),

57



Hurst v. State, 202 So. 3d 40 (Fla. 2016), cert. denied, No. 16-998, 2017 WL 635999 (U.S. May

22, 2017), and Mosley v. State, 209 So. 3d 1248 (Fla. 2016.)

In Hurst v. Florida, the United States Supreme Court held Florida's statute governing the

imposition of the death penalty was unconstitutional to the extent that it failed to require the jury,

rather than the judge, to find the facts necessary to impose the death sentence. 136 S. Ct. 616.

The jury's advisory recommendation for death was not enough. Hurst v. Florida, 136 S. Ct. at

619. Upon remand, the Florida Supreme Court held that the Supreme Court's decision in Hurst

v. Florida, "requires that all the critical findings necessary before the trial court may consider

imposing a sentence of death must be found unanimously be the jury." Hurst v. State, 202 So. 3d

at 44. That court determined a jury must unanimously make the following specific findings: "the

existence of each aggravating factor that has been proven beyond a reasonable doubt, the finding

that the aggravating factors are sufficient, and the finding that the aggravating factors outweigh

the mitigating circumstances." R The court also held, "the jury's recommended sentence of

death must be unanimous." R

A. Retroactivity

In Asay v. State, 210 So. 3d 1 (Fla. 2016), the court held Hurst v. State is not retroactive

to cases in which the conviction and sentence became final before the United States Supreme

Court's decision in Ring v. Arizona, 536 U.S. 584 (2002). In Mosley, the court engaged in two

analyses to determine retroactivity. Mosley, 209 So. 3d at 1274-83. Under the Witt analysis, the

court found Witt favored retroactivity to Mosley. E at 1283. Under the fundamental fairness

analysis outlined in James v. State, 615 So. 2d 668 (Fla. 1993), the court determined that

fundamental fairness required retroactive application of Hurst v. State to Mosley "because

Mosley raised a R_ing claim at his first opportunity and was then rejected at every turn." E at
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1275. Ultimately, the court ruled the defendant, "whose sentence was final in 2009, falls into the

category of defendants who should receive the benefit of Hurst."

Defendant's conviction and sentence became final on February 24, 2014, when the

United States Supreme Court denied Defendant's petition for certiorari. Moreover, Defendant

raised the issue of Riing in pretrial motions and on appeal to no avail. (ROA Vols. III 460-74; IV

591-98); Ki_nng, 130 So. 3d at 689. Pursuant to Asay and Mosley, Defendant crossed the first

hurdle in seeking relief pursuant to Hurst. If the error is harmless, however, Defendant will not

be entitled to relief.

B. Harmless Error Analysis

In Hurst v. Florida, the Court left it to the Florida Supreme Court to determine whether a

defendant's sentencing error was harmless. Hurst v. Florida, 136 S. Ct. at 624. The test for

harmless error focuses on the effect of the error on the trier of fact. State v. DiGuilio, 491 So. 2d

1129, 1139 (Fla. 1986).

The question is whether there is a reasonable possibility that the
error affected the verdict. The burden to show the error was
harmless must remain on the state. If the appellate court cannot say
beyond a reasonable doubt that the error did not affect the verdict,
then the error is by definition harmful.

Id.

In Mosley, the court explained it could not conclude the Hurst error was harmless beyond

a reasonable doubt because there were no written findings "to discern what mitigation the four

jurors who recommended against death relied on [and] what aggravating factors, if any, were

found unanimously to be sufficient to impose a sentence of death . . . ." Mosley, 209 So. 3d at

1284. The Florida Supreme Court has since required a unanimous jury recommendation of death

for a Hurst error to be harmless. See Franklin v. State, 209 So. 3d 1241, 1248 (Fla. 2016);
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Johnson v. State, 205 So. 3d 1285, 1291 (Fla. 2016) (finding Hurst error to be harmful based on

"a nonunanimous jury recommendation and a substantial volume of mitigation evidence");

Simmons v. State, 207 So. 3d 860, 867 (Fla. 2016) (finding Hurst error even where jury

unanimously found all aggravating circumstances, but recommendation of death was not

unanimous); et Kaczmar v. State, 42 Fla. Law Weekly S127 (Fla. Jan. 31, 2017) (denying new

penalty phase when jury recommendation was unanimous); Davis v. State, 207 So. 3d 142, 174

(Fla. 2016) (concluding unanimous recommendation of death establishes jury found beyond

reasonable doubt there were "sufficient aggravators to outweigh the mitigating factors").

Here, the jury's recommendation for death was eight to four and, thus, was not

unanimous. Although typically an appellate court will undertake the harmless error analysis, the

Court relying on the aforementioned cases finds Defendant's death sentence was not harmless

error. Accordingly, Defendant is entitled to relief on this ground. The Court finds, however,

Defendant is entitled to a new penalty phase proceeding, not an automatic sentence of life

imprisonment. S_e_e Mosley, 209 So. 3d at 1284 (remanding for new penalty phase proceeding);

Franklin, 209 So. 3d at 1248 (remanding for new penalty phase proceeding); Johnson, 205 So. 3d

at 1291 (remanding for new penalty phase proceeding); Simmons, 207 So. 3d at 867 (remanding

for new penalty phase proceeding).

V. Cumulative Error

Defendant asserts that the aggregate effect of the above errors amounts to cumulative

error. It is well-settled that a claim of cumulative error cannot stand in cases where, following

individual evaluation, alleged errors are found to be without merit or procedurally barred.

Lukehart, 70 So. 3d at 524; see Suggs v. State, 923 So. 2d 419, 442 (Fla. 2005) (holding that

when a defendant does not successfully prove any of his individual claims and, consequently,
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counsel's performance is deemed sufficient, a claim of cumulative error must fail); Parker v.

State, 904 So. 2d 370, 380 (Fla. 2005) ("Because the alleged individual errors are without merit,

the contention of cumulative error is similarly without merit."). Having found that all of

Defendant's previous claims were either meritless, procedurally barred, or did not meet the

Strickland standard of ineffective assistance of counsel, Defendant is not entitled to relief.

In the view of above, it is ORDERED AND ADJUDGED that:

1. "Defendant's Third Amended Motion to Vacate Judgment and Sentence under

Rule 3.851 with Special Request for Leave to Amend" is DENIED as to GROUNDS I, II, III,

and V, GRANTED as to Ground IV to the extent Defendant is entitled to a new penalty phase.

2. "Defendant's Supplement to his Sixth Amended Motion to Vacate Judgments of

Conviction and Sentence Under Rule 3.851 Based Upon Hurst v. Florida and Hurst v. State" is

hereby GRANTED to the extent Defendant is entitled to a new penalty phase.

3. Defendant shall have thirty (30) days from the date this Order is filed to take an

appeal, by filing a Notice of Appeal with the Clerk of the Court.

DONE AND ORDERED in Jacksonville, Duval County, Florida, on this day

of , 2017.

MALL RY . COOPER
Senior it Judge
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