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IN THE SUPREME COURT
STATE OF FLORIDA

STEPHEN TOGNOLI, AS PERSONAL REPRESENTATIVE FOR THE ESTATE
OF LYNDA TOGNOLLI,

Petitioner,
V.
PHILIP MORRIS USA INC,,

Respondent.

ON PETITION FOR DISCRETIONARY REVIEW FROM A DECISION
OF THE FOURTH DISTRICT COURT OF APPEAL

RESPONDENT’S RESPONSE TO THE COURT’S
SHOW CAUSE ORDER OF JANUARY 19, 2018

Respondent Philip Morris USA Inc. (“PM USA”) hereby submits this
response to the Court’s order issued January 19, 2018, that PM USA show cause
why the Court should not accept jurisdiction in this case, summarily quash the
decision being reviewed, and remand to the district court for reconsideration in
light of the Court’s decision in Schoeff v. R.J. Reynolds Tobacco Co., 42 Fla.
Weekly S951 (Fla. Dec. 14, 2017). PM USA submits that Schoeff is controlling

and that the Court should accept jurisdiction in this case, summarily quash the



decision being reviewed, and remand to the Fourth District Court of Appeal for
reconsideration in light of Schoeff.

In its decision in this matter, the Fourth District affirmed the judgment of the
trial court, rejecting Petitioner’s argument that he was entitled to a new trial
because the comparative fault statute does not apply to intentional torts. See
Tognoli v. Philip Morris USA, Inc., 221 So. 3d 777 (Fla. 4th DCA 2017) (per
curiam). Petitioner sought review from this Court based on its discretionary
jurisdiction, on the ground that the decision was a “citation PCA” to R.J. Reynolds
Tobacco Co. v. Schoeff, 178 So. 3d 487 (Fla. 4th DCA 2015), over which this
Court had granted review.

On December 14, 2017, this Court issued its decision in Schoeff, finding that
“the comparative fault statute does not apply to Engle progeny cases in which the
jury finds for the plaintiff on the intentional torts such that the compensatory
damage awards in those cases are not subject to reduction” and quashing the
Fourth District’s decision below. Schoeff, 42 Fla. L. Weekly S951. The Court’s
decision in Schoeff is thus controlling in this matter. Based on the holding in
Schoeff, the Court should accept jurisdiction in this case, summarily quash the
decision being reviewed, and remand to the district court for reconsideration.

However, PM USA respectfully continues to maintain that federal law

impliedly preempts Engle progeny plaintiffs’ non-intentional tort claims, and



therefore preserves its arguments regarding implied preemption for the purposes of
review in the U.S. Supreme Court. In addition, PM USA also continues to assert
its position that Philip Morris USA, Inc. v. Douglas, 110 So. 3d 419 (Fla. 2013)
and the Fourth District Court of Appeal’s decision in this case deny PM USA its
federal due process rights, preserving those due process arguments, too, for review
in the U.S. Supreme Court.
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