
IN THE SUPREME COURT OF FLORIDA 
 

MARIE ANN GLASS    ) 
       ) 
Petitioner,      )  SC Case No.: SC17-1387 
       ) 
v.        )  DCA Case No.: 4D15-4561 
       ) 
NATIONSTAR MORTGAGE, LLC )  LT Case No.: CACE-12-027304 (11) 

)     
Respondent.      ) 
   

RESPONDENT’S REPLY TO RESPONSE TO MOTION TO RECALL 
MANDATE AND MOTION FOR CLARIFICATION 

Respondent Nationstar Mortgage, LLC (“Nationstar”) respectfully moves 

this Court to consider the following short Reply to the Response filed by Petitioner 

Marie Ann Glass to Nationstar’s Motion to Recall Mandate and Motion for 

Clarification.   

The Mandate is due to be recalled.  Contrary to the insinuations made by 

Glass, Nationstar seeks clarification simply because it has the right to seek 

clarification under the Florida Rules of Appellate Procedure within 15 days of the 

issuance of the Opinion unless this Court prohibits the filing of motions for 

clarification.  See Fla. R. App. P. 9.330.  As discussed in Nationstar’s Motion, this 

Court did not do so here although it has done so in other cases in the past. 

Furthermore, Glass’ Response only highlights the extreme confusion now 

stemming from the majority Opinion. Glass states that “[t]he Opinion simply 
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reaffirmed Thornber v. City of Fort Walton Beach, 568 So.2d 914 (Fla. 1990) and 

approved Bank of New York v. Williams, 979 So.2d 347 (Fla. 1st DCA 2008).” 

Response at 2.  However, if this is all the Opinion did – “simply reaffirm” the 

(unchallenged and undisputed) Thornber/Williams principle that a voluntary 

dismissal can create a “prevailing party” for purposes of fees – then the Fourth 

District’s opinion would have been affirmed, not quashed, because the Fourth 

District correctly assumed that Glass was a prevailing party (as did Nationstar).  

Rather, the question addressed by the Fourth District – and the issue briefed to this 

Court – was whether Glass, as a prevailing party, was entitled to fees under the 

narrow, contract-based avenue provided by Fla. Stat. § 57.105(7).  See Nationstar 

Mortgage LLC v. Glass, 219 So. 3d 896, 898 (Fla. 4th DCA 2017) (stating: “The 

plain language of section 57.105(7) has two requirements. First, the party must 

have prevailed. Second, the party had to be a party to the contract containing the 

fee provision”, and then addressing only the second requirement).   Clearly, the 

majority Opinion was not “simply reaffirm[ing] Thornber” but was setting forth 

some new rule or exception concerning fees under § 57.105(7).  Exactly what that 

rule or exception is, however, and how it is to be applied consistently with other 

established fee-related principles, is extremely unclear.    

As is now illustrated in Glass’ Response, the majority Opinion actually 

might be read – as Glass appears to do – as stating that fees are now always to be 
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granted under § 57.105(7) anytime an appellant dismisses voluntarily dismisses its 

appeal.  That is surely not what the majority intended, as that would render the 

statute – which is applicable in only a narrow, contract-specific scenario – 

completely unnecessary and meaningless, and would undermine much established 

jurisprudence concerning attorneys’ fees in Florida.  There are surely hundreds of 

“prevailing parties” around the State of Florida every day, but most “prevailing 

parties” are not entitled to fees – only those “prevailing parties” who prove an 

entitlement under the particular provisions of some statute or rule, such as 

§ 57.105(7). 

In sum, the majority Opinion is substantially confusing and leaves the bench 

and bar with little understanding of how § 57.105(7) is to be applied going forward 

and what burden a fee movant is to bear in such situations, if any.  Accordingly, 

clarification is sorely needed.       

Respectfully submitted, 

February 1, 2019 

/s/ Marc James Ayers  
Marc James Ayers (FL Bar No. 0157279) 
Bradley Arant Boult Cummings LLP 
One Federal Place 
1819 Fifth Avenue North 
Birmingham, AL 35203-2104 
Telephone: (205) 521-8000 
Facsimile: (205) 521-8800 
mayers@bradley.com  
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CERTIFICATE OF SERVICE 

I hereby certify that on February 1, 2019, a copy of the foregoing was served 

via electronic mail upon the following: 

Amy L. Fischer, Esq. 
400 Australian Ave. South #700 
West Palm Beach, FL 33401 
afischer@cunninghamlaw.com 
 
 

/s/ Marc James Ayers    
OF COUNSEL 

mailto:afischer@cunninghamlaw.com

