
IN THE SUPREME COURT OF THE STATE OF FLORIDA

MARIE ANN GLASS, ) SC CASE NO.: SC17-1387
)

Petitioner, )
)  DCA CASE NO.: 4D15-4561 

vs. )
)  LOWER COURT CASE: 

NATIONSTAR MORTGAGE, LLC, ) NO. 502013DR027304 NBFJ
)

Respondent. )
_________________________________/

PETITIONER MARIE ANN GLASS’S RESPONSE TO RESPONDENT’S
MOTION TO RECALL MANDATE AND MOTION FOR CLARIFICATION 

Petitioner Marie Ann Glass ("Glass”), through undersigned counsel, responds to

“Respondent’s Motion to Recall Mandate and Motion for Clarification” (the “Motion”), filed

pursuant to Rules 9.340(a) and 9.330(a),  Florida Rules of Appellate Procedure, seeking

to recall the mandate that Respondent Nationstar Mortgage, LLC asserts was prematurely

issued and to clarify the Court’s January 4, 2019, 11 page Opinion.1  Although the Opinion

precluded filing any motion for rehearing, Respondent improperly seeks to circumvent that

directive by styling the Motion as a “motion for clarification.”   The Motion is barred by the

Opinion prohibiting any motion for rehearing and is substantively without merit as

Respondent simply seeks to re-argue its argument on appeal.

Summary of Arguments

Seeing a change in the composition of the Florida Supreme Court, Respondent has

ignored the directive that a motion for rehearing would not be entertained in a gambit to

solicit a new ruling, couching its motion for rehearing as a “motion for clarification.”  The

1Respondent seeks to de-legitimize the Court’s ruling by referring to it as the
“majority Opinion.”  Through the decision of the majority of the justices, the Court has
issued its Opinion on the issue posited.
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SC Case No.: SC17-1387

Rules of Appellate Procedure do not contemplate rearguing each appeal upon a change

of the Court.2  Respondent’s argument that the Opinion renders “several important points

of law . . . subject to substantial confusion” [Motion at p. 4] is without merit.  The Opinion

simply reaffirmed Thornber v. City of Fort Walton Beach,568 So.2d 914 (Fla. 1990) and

approved Bank of New York v. Williams, 979 So.2d 347 (Fla.1st DCA 2008).  The Court 

resolved the confusion arising from the Fourth District’s deciding a matter not at issue and

from “the mischaracterization of the procedural history of this case by the district court.” 

Opinion at p. 4.

Motion to Recall Mandate Should be Denied

Respondent argues that the directive in the Opinion precluding any motion for

rehearing did not expressly preclude what it styles a motion for clarification.  The Motion

is, however,  substantively nothing but a motion for rehearing that rehashes the arguments

made in the appeal. Respondent even re-cites to its own brief, with emphasis added. 

Motion at p. 7 (citing Respondent’s Br. at 23).  We trust the Court read the brief in full

before issuing  the Opinion.  Thus, the Opinion foreclosed the rehearing argument that

2Perceiving a change of personnel to be an opportunity for a change in the
outcome, Respondent invites the Court in footnote 1 to order a rehearing “ex mero
motu.”  The premise of that argument is that Respondent finds the Opinion to be an
“injustice” and  “to prevent injustice,” the Court should, ex mero motu make rules and
orders which Respondent would not strictly be entitled to seek. Florida courts, however,
more commonly invoke the doctrine of  ex mero motu in dismissing appeals sua sponte. 
See, e.g., Kaemmerlen v. Shannon, 119 So.2d 315 (Fla. 2d DCA 1960) (dismissing  ex
mero motu appeal of order denying petition for rehearing, not from the final decree).
That a litigant loses in the final decision by the State’s highest court does not give rise
to any “injustice” that would offer a basis for abandoning Florida’s Rules of Appellate
Procedure and the established procedure for achieving finality. The losing party does
not get another bite at the apple every time a new justice ascends to the Court.
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Respondent posits in the Motion.  The Court should not need to instruct knowledgeable

appellate counsel not to style what is substantively a motion for rehearing as a motion for

clarification.  In Marts v. Jones,  2018 WL 6711459 (Fla. Dec. 20, 2018), cited in the

Motion, the petitioner had pro se filed 29 petitions or notices with the court; in finally

directing the clerk to reject further pro se filings, the court apparently deemed it necessary

to cover the waterfront of further filings by specifying no motions for “clarification.”3

Respondent should not need a directive prohibiting re-arguing the matters argued in the

appeal as a motion for “clarification.”  Thus, the Court’s directive that no motion for

rehearing will be entertained does not grant Respondent leave to re-couch its motion for

rehearing as a “motion for clarification.”

A motion for “clarification” could arguably be filed to address an ambiguity or

inconsistency within an opinion; the Opinion has neither.  Insofar as the 11-page Opinion

explains the law and the application of that law to the actual factual record and even

corrects the district court’s recitation of the record, the Opinion needs no further

clarification.  To the extent that there are additional legal issues not addressed in the

opinion, those issues are more properly addressed in future cases that squarely posit those

issues.  In essence, Respondent seeks “clarification” as to why its appellate argument

3The Court has apparently only issued 26 opinions with the cover-the-waterfront
language to expressly preclude motions for clarification.  These cases mostly involve
numerous frivolous pro se criminal filings or a party filing seriatim meritless writs or
frivolous papers  See, e.g., Pray v. Forman, 213 So.3d 790 (Fla. 2017)(dismissing
twelfth petition for an extraordinary writ and retaining jurisdiction to award sanctions);
Brickell Station Towers, Inc. v. Goldstein, 571 So. 490 (Fla. 1990)(holding that the
“application is patently frivolous”).
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about burden of proof is not correct.  The Opinion clearly articulates why Respondent’s 

“standard of proof” is inapposite and unavailing in cases involving voluntary dismissals. 

The Mandate was properly issued.  The Motion is nothing but a motion for rehearing that

is precluded by the Opinion, and no clarification is needed as to the holding lucidly set forth

in the detailed 11-page Opinion.

Motion for Clarification Should Be Denied as without Merit

Respondent argues that the Opinion creates “confusion requiring clarification as to

what burden is carried by the fee movants who have prevailed by voluntary dismissal.”  

In rehashing its appellate argument,  Respondent argues that “the impact and relevance

of the voluntary dismissal on a fee movant’s burden under 57.105(7) is substantially

unclear.”  There is no confusion or lack of clarity in the Opinion.  Consistent with Thornber

v. City of Fort Walton Beach,568 So.2d 914 (Fla. 1990) and Bank of New York v. Williams,

979 So.2d 347 (Fla.1st DCA 2008), the Opinion held that a homeowner who prevails on

appeal by a voluntary dismissal is entitled to prevailing party attorney’s fees under Section

57.105(7), Florida Statutes.  Respondent re-hashes its argument that Glass “did not prove

or concede that Nationstar was in fact a party to the reverse mortgage.”  Motion at p. 6. 

Upon a voluntary dismissal, however, nothing is proven or dis-proven; nonetheless, “our

caselaw is clear that a voluntary dismissal of an appeal renders the opposing party the

prevailing party for the purposes of appellate fees....” Opinion at p. 4.  Respondent argues

that the “majority Opinion creates uncertainty going forward concerning the application of

historic burden on the fee movant’s in such circumstances.”  Motion at p. 7.  The Opinion

creates no uncertainty, but rather squarely addresses the entitlement to attorney’s fees
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under a prevailing party statute upon obtaining a voluntary dismissal in a holding that is

consistent with well established precedent, including Thornber v. City of Fort Walton

Beach, 568 So.2d 914 (Fla. 1990).  “In general when a plaintiff voluntarily dismisses an

action, the defendant is the prevailing party.”  Opinion at p. 6 (citing Thornber, 568 So.2d

at 919).  “Accordingly, notwithstanding the issues with lower court’s dismissal, the Fourth

District improperly denied Glass appellate attorney’s fees based on Nationstar’s voluntary

dismissal of the appeal.”  Id.  Thus, the Opinion simply reaffirms well-established precedent

in the Thornber line of cases that was perfectly clear to litigants and courts until the Fourth

District issued its opinion in this case.  The Opinion cleared up the mess wrought from

misapplication of the law and mischaracterization of the record below.

Respondent argues that the Opinion does “not address how or under what legal

theory Nationstar’s unsuccessful maintaining of its right on the merits relieves Glass of her

burden of showing that Nationstar was a party to the contract at the fee stage.”  Motion at

p. 8.  Respondent is simply reiterating its burden of proof argument; the Opinion based the

right to fees on the same rationale set forth in Thornber and Williams.  Respondent claims

“uncertainty in need of clarification as to whether, and under what circumstances, this

Court is now receding from or creating an exception to the long-established principle that

estoppel applies to prevent a party from maintaining an inconsistent position only where

the party was previously successful in maintaining that position.  Motion at p. 8, n. 9

(emphasis in original).4  No  aspect of the Opinion is framed in terms of estoppel; any

4Glass contests Respondent’s recitation of the law; nonetheless, that issue is for
another case; that issue does not arise under any aspect of the rationale of the
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argument that the Opinion causes “uncertainty”a s to an area of law not addressed is

disingenuous.

Respondent finds confusion in the Opinion’s “usage of the ‘exist’/’unenforceable’

distinction.”  Motion at p. 9.  The fact that no right to fees accrues if the alleged contract

never existed is, however, clearly articulated in David v. Richman, 568 So.2d 922 (Fla.

1990), cited at Opinion p. 10.  Thus, the “exist”/”unenforceable” distinction has been clearly

embedded in Florida law for 28 years.  The Opinion simply reiterates that clearly

established precedent.

Respondent argues that the Opinion creates confusion as to whether appellate

courts can make findings of fact concerning standing from outside the record.  The

Opinion, however, rejects the idea that the court needs to make any such finding of fact:

Even if the trial court’s dismissal was based on lack of standing, it was not based on
a finding that Nationstar did not hold the Note but on a finding that Nationstar’s
complaint was legally insufficient for failure to properly demonstrate the chain of
title. 

Opinion at p. 9.  The Court concluded:

That even if we assumed that Glass prevailed on her standing argument, the contract
was merely unenforceable by Nationstar because it failed to demonstrate that it was
the rightful successor in interest.

Opinion at p. 11.  Any alleged fact finding by the Court is a red hearing.  The pleadings

reflect that all parties acknowledge that the reverse mortgage contract existed and that

Glass was in fact a party to that contract.  No one argued that the reverse mortgage

contract was never executed.  Rather, Respondent failed to allege its standing properly. 

Opinion.
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Thus, the right to fees under Section 57.105(7) is not precluded under the rationale of

David.

As Respondent has failed to assert a colorable argument regarding any true

ambiguity or inconsistency needing any clarification, the Motion should be denied in its

entirety.

WHEREFORE, Petitioner Marie Ann Glass respectfully requests the Court deny the

Motion in its entirety.

THE CUNNINGHAM LAW FIRM, P.A.
Attorneys for Glass
One Clearlake Centre
250 Australian Avenue So., Suite 701
West Palm Beach, Florida 33401
(561) 833-6400

/s/ Amy L. Fischer
   By:                                                                  

F. Malcolm Cunningham, Jr.
Florida Bar No. 307076
fmcunni@cunninghamlaw.com
Amy L. Fischer
Florida Bar No. 890499
afischer@cunninghamlaw.com

Certificate of Service

I HEREBY certify that the foregoing has been served by E-mail to Marc James
Ayers, Esq., Bradley Arant Boult Cummings LLP, One Federal Place, 1819 Fifth Avenue
North, Birmingham, AL 35203-2104(mayers@babc.com); Yanina Zilberman, Esq., Roy
Oppenheim, Esq., Jacquelyn Trask, Esq. and Geoffrey E. Sherman, Esq., Attorneys for
Intended Amicus Oppenheim & Pelelsky, P.A., 2500 Weston Road, Suite 404, Weston, FL
33331 (yanina@oplaw.net, roy@oplaw.net, jtrask@oplaw.net, geoffrey@oplaw.net and
service@oplaw.net); Kendrick Almaguer, Esq., Peter Ticktin, Esq.,  and Jamie Alan
Sasson, Esq., Attorneys for Intended Amicus Ticktin Law Group, PLLC, 270 SW Natura
Avenue,  Deerf ie ld  Beach,  FL 33441 (Serv512@legalbrains.com,

7



SC Case No.: SC17-1387

serv513@legalbrains.com, and Serv518@LegalBrains.com); Michael Jay Wrubel, Esq.,
Attorney for Intended Amicus Michael Jay Wrubel, P.A., 4801 S. University Drive, Suite
251, Davie, FL 33328 (mjw@wrubellaw.com); Brian Korte, Esq., Attorney for Intended
Amicus Korte & Wortman, P.A., 2041 Vista Parkway, Suite 102, West Palm Beach, FL
33411 (service@kwlawfirm.com and appeals@kwlawfirm.com); Nicholas A. Vidoni, Esq.,
Attorney for Intended Amicus Watson, Soileau, DeLeo & Burgett, P.A., 3490 North U.S.
Highway 1, Cocoa, FL 32926 (vidoni@brevardlawgroup.com); Beau Bowin, Esq., Attorneys
for Intended Amicus Bowin Law Group, 1819 Riverview Drive, Suite 101, Melbourne, FL
32901 (bbowin@bowinlaw.com) and Bruce Stephen Rogow, Esq., and Tara A. Campion,
Esq., Attorneys for Intended Amicus Bruce S. Rogow, P.A., 100 NE 3rd Avenue, Suite
1000, Fort Lauderdale, FL 33301-1177 (brogow@rogowlaw.com and
tcampion@rogowlaw.com); Robert R. Edwards, Esq., Choice Legal Group, P.A., P.O. Box
9908, Fort Lauderdale, FL 33310 (eservice@clegalgroup.com and
Robert.Edwards@clegalgroup.com) on this 25th  day of January, 2019.

/s/ Amy L. Fischer
         _________________________________
                                 Attorney
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