
IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

NATIONSTAR MORTGAGE LLC, 
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Appellant, 
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Appellee. 
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) 
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NOTICE OF APPEAL 

NOTICE IS GIVEN that Defendant/Appellee Marie Ann Glass ("Glass") appeals to 

the Florida Supreme Court the "Order on Motion for Rehearing En Banc," rendered on 

June 21, 2017, a conformed copy of which is attached. The order denies Glass's motion 

for prevailing party appellate attorney's fees and costs based on Appellant's voluntary 

dismissal of this appeal (thus making Glass the prevailing party in this appeal), the 

attorney's fees provisions in the underlying loan agreement and reverse mortgage, and 

Section 57.105(7), Florida Statutes. Glass seeks to invoke jurisdiction of the Court 

pursuant to Rule 9.030(a)(2)(A)(iv). 

THE CUNNINGHAM LAW FIRM, P.A. 
Counsel for Glass 
400 Australian Avenue So. Suite 700 
West Palm Beach, Florida 33401 
(561) 833-6400 

Isl Amy L. Fischer 
By: ______________ _ 

F. Malcolm Cunningham, Jr. 
Florida Bar No. 307076 
fmcunni@cunninghamlaw.com 
Amy L. Fischer 
Florida Bar No. 890499 
afischer@cunninghamlaw.com 
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DCA Case No.: 4015-4561 
Lower Court Case No. 502013DR027304 

Certificate of Service 

I HEREBY certify that the foregoing has been served by E-mail to Marc James 
Ayers, Esq.; Bradley Arant Boult Cummings LLP; One Federal Place, 1819 Fifth Avenue 
North, Birmingham, AL 35203-2104 (mayers@babc.com) on this 20th day of July, 2017. 

Isl Amy L. Fischer 

Attorney 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

NATIONSTAR MORTGAGE LLC d/b/a 
CHAMPION MORTGAGE COMPANY, 

Appellant, 

v. 

MARIE ANN GLASS, UNKNOWN SPOUSE OF MARIE ANN GLASS, 
UNITED STATES OF AMERICA, ACTING ON BEHALF OF THE 

SECRETARY OF HOUSING AND URBAN DEVELOPMENT, 
CITIBANK, NATIONAL ASSOCIATION SUCCESSOR BY MERGER TO 

CITIBANK SOUTH DAKOTA, N.A., 
UNKNOWN TENANT #1, UNKNOWN TENANT #2, 

Appellees. 

No. 4015-4561 

[June 21, 2017] 

Appeal from the Circuit Court for the Seventeenth Judicial Circuit, 
Broward County; Joel T. Lazarus, Senior Judge; L.T. Case No. CACE13-
027304(11). 

Marc James Ayers of Bradley Arant Boult Cummings LLP, Birmingham, 
AL., for appellant. 

Amy L. Fischer and F. Malcolm Cunningham, Jr. of The Cunningham 
Law Firm, P.A., for appellee Marie Ann Glass. 

ON MOTION FOR REHEARING EN BANC 

KUNTZ, J, 

We grant the Borrower's motion for rehearing en bane and, after en 
bane consideration, adopt the panel opinion as revised below. 

The Lender appealed the court's dismissal with prejudice of its 
amended foreclosure complaint. The Borrower timely filed a motion for 
appellate attorney's fees and costs stating that she is entitled to her 
attorney's fees and costs based upon a provision in the mortgage and the 
reciprocity provisions of section 57.105(7), Florida Statutes. We deny the 



motion for attorney's fees on the merits, and deny the motion for costs 
without prejudice to seek any taxable costs in the appropriate court. 

With regard to her request for attorney's fees, it is well established that 
Florida follows the "American Rule"; thus, attorney's fees may only be 
awarded when authorized by contract or statute. TOI Friday's, Inc. v. 
Dvorak, 663 So. 2d 606, 614 (Fla. 1995) (Wells, J., concurring in part) 
("There is a long-standing adherence in Florida law to the 'American Rule' 
that attorney fees may be awarded by a court only when authorized by 
statute or agreement of the parties."). 

Here, the Borrower relies upon section 57.105(7), Florida Statutes 
(2016), in support of her motion. This section provides that a contractual 
fee provision is to be applied to the benefit of both parties even if the fee 
provision, as written, is one-sided. HFC Collection Ctr., Inc. v. Alexander, 
190 So. 3d 1114, 1116 (Fla. 5th DCA 2016). However, because the statute 
is in derogation of the common law, it must be strictly construed. Sand 
Lake Hills Homeowners Ass'n, Inc. v. Busch, 210 So. 3d 706, 709 (Fla. 5th 
DCA 2017) (citing Willis Shaw Exp., Inc. v. Hilyer Sod, Inc., 849 So. 2d 276, 
278 (Fla. 2003)). The plain language of section 57.105(7) has two 
requirements. First, the party must have prevailed. Second, the party had 
to be a party to the contract containing the fee provision. 

The Borrower prevailed in the circuit court based on her argument that 
the Lender lacked standing under the contract. On appeal, she argued 
that the court correctly dismissed the Lender's complaint for lack of 
standing. In a situation such as this, where a party prevails by arguing 
the plaintiff failed to establish it had the right pursuant to the contract to 
bring the action, the party cannot simultaneously seek to take advantage 
of a fee provision in that same contract. We acknowledge that the result 
is different when the plaintiff was also the originating lender. Nudel v. 
Flagstar Bank, FSB, 60 So. 3d 1163, 1165 (Fla. 4th DCA 2011) ("[The 
originating lender] may not seek affirmative relief under the mortgage and 
then take the position that provisions of the mortgage do not apply to it."). 
In that situation, the lender was a party to the contract at issue. 

The Third District recently addressed this issue in Bank of New York 
Mellon Trust Co., N.A. v. Fitzgerald, 215 So. 3d 116 (Fla. 3d DCA 2017). In 
Fitzgerald, following a non-jury trial, the trial court entered a final 
judgment in favor of the borrower after concluding that the bank failed to 
establish standing. Id. at 118. Relying on Alexander, the Third District 
held that, "[bJecause the trial court found no contract existed between the 
parties, which would entitle one to recover attorney's fees in the first place, 
there [was] no basis to invoke the compelled mutuality provisions of 
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section 57.105(7)." Id. at 121 {citing Alexander, 190 So. 3d at 1117) 
(internal quotations omitted). Therefore, the Third District concluded that 
the circuit court erred in awarding fees "based on a non-existent contract 
between the parties." Id. 

Alexander relied in part on this court's op1mon in Florida Medical 
Center, Inc. v. McCoy, 657 So. 2d 1248, 1252 (Fla. 4th DCA 1995), where 
we held that if there is no contract between the parties, "there is no basis 
to invoke the compelled mutuality provisions" of the statute. The Fifth 
District also recently held that "a stranger to the contract cannot recover 
attorney's fees based on the contract." Busch, 210 So. 3d at 709. 

In foreclosure lawsuits, the Florida courts require the lender to 
establish standing to bring suit at the time the lawsuit was filed. McLean 
v. JP Morgan Chase Bank Nat. Ass'n, 79 So. 3d 170, 173 {Fla. 4th DCA 
2012) ("(A] party is not permitted to establish the right to maintain an 
action retroactively by acquiring standing to file a lawsuit after the fact."); 
see also Corrigan v. Bank of Am., N.A., 189 So. 3d 187, 190 (Fla. 2d DCA 
2016) (en bane); Rincon v. Bank of Am., N.A., 206 So. 3d 793, 795 {Fla. 3d 
DCA 2016); Kiefert v. Nationstar Mortg., LLC, 153 So. 3d 351, 352 (Fla. 1st 
DCA 2014); Green v. JPMorgan Chase Bank, N.A., 109 So. 3d 1285, 1288 
(Fla. 5th DCA 2013). Thus, where the foreclosing plaintiff does not 
establish its right to enforce the mortgage note at the time of the filing of 
the suit, there is no ability to enforce the terms of the note, including the 
provision regarding attorney's fees. 

Simply put, to be entitled to fees pursuant to the reciprocity provision 
of section 5 7 .105 (7), the movant must establish that the parties to the suit 
are also entitled to enforce the contract containing the fee provision. A 
party that prevails on its argument that dismissal is required because the 
plaintiff lacked standing to sue upon the contract cannot recover fees 
based upon a provision in that same contract. Therefore, the motion for 
appellate attorney's fees is denied. 

We also deny the borrower's request for appellate costs without 
prejudice as a request for costs is not properly presented to the appellate 
court. Fla. R. App. P. 9.400(a) ("Costs shall be taxed by the lower tribunal 
on a motion served no later than 45 days after rendition of the court's 
order."). We make no determination that there are, or are not, any costs 
to be taxed should such a motion be timely filed in the circuit court. 

Motion for attorney's fees and costs denied. 
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CIKLIN, C.J., WARNER, GROSS, TAYLOR, MAY, DAMOORGIAN, GERBER, LEVINE, 
CONNER, FORST and KLINGENSMITH, JJ., concur. 

* * * 

FINAL UPON RELEASE; NO MOTION FOR REHEARING WILL BE 
ENTERTAINED; MANDATE ISSUED SIMULTANEOUSLY WITH OPINION. 
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i hereby certify that the above and foregoing is a 
true copy of instrument filed in my office. 

Lonn Weissblum, CLERK 
DISTRICT COURT OF APPEAL OF 
FLO~, FOURTif.DISTJ,UCT 

Per ~mJ aJ 1)UJ 
eputy Clerk 



FOURTH DISTRICT COURT OF APPEAL 
1525 PALM BEACH LAKES BL VD. 

WEST PALM BEACH, FLORIDA 33401 
(561) 242-2000 

Date: July 24. 2017 

Case Name: Nationstar Mortgage LLC, etc. v. Marie Ann Glass, et al. 

Case No: 4D 15-4561 
Trial Court No.: _C_A_C_E_13_0_27_3_04-'(_11_,_) _____ _ 

Trial Court Judge: Joel T. Lazarus 

Dear Mr. Tomasino: 

Attached is a certified copy of a Notice to Invoke Discretionary Jurisdiction/Notice of Appeal to the Supreme 
Court of Florida pursuant to Rule 9.120, Florida Rules of Appellate Procedure. Attached also is this Court's 
opinion or decision relevant to this case. 

D The filing fee prescribed by Section 25.241(3), Florida Statutes, was received by this court 
and will be mailed. 

D The filing fee prescribed by Section 25.241 (3), Florida Statutes, was not received by this court. 

D Petitioner/Appellant has been previously determined insolvent by the circuit court or our court. 

D Petitioner/Appellant has already filed, and this court has granted, petitioner/appellant's Motion 
to proceed without payment of costs in this case. 

[{] Petitioner/ Appellant filed Notice via EDCA and the fee has not been received by this court. 

No filing fee is required in the underlying case in this court because it was: 

D A Summary Appeal (Rule 9.141) 
D From the Unemployment Appeals Commission 
D A Habeas Corpus Proceeding 
D A Juvenile Case 
D Other-____________________ _ 

If there are any questions regarding this matter, please do not hesitate to contact this Office. 

Sincerely, 

LONN WEISSBLUM 
Clerk of the Court 

By: /s/ Lynn Lewis 
Lynn Lewis 

Deputy Clerk 
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