
IN THE SUPREME COURT OF THE STATE OF FLORIDA

MARIE ANN GLASS, ) SC CASE NO.: SC17-1387
)

Petitioner, )
)  DCA CASE NO.: 4D15-4561 

vs. )
)  LOWER COURT CASE: 

NATIONSTAR MORTGAGE, LLC, ) NO. 502013DR027304 NBFJ
)

Respondent. )
_________________________________/

PETITIONER MARIE ANN GLASS’S MOTION TO VACATE
ORDER RECALLING MANDATE AND GRANTING REHEARING 

Petitioner Marie Ann Glass ("Glass”), through undersigned counsel, moves to vacate

the order entered April 18, 2019 (“Order Granting Rehearing”), recalling the mandate

issued on January 7, 2019, rehearing the matter ruled upon in the opinion issued January

4, 2019, and adopting the opinion of the dissent by holding that the Court lacked

jurisdiction, after the Court had previously ruled by a 4 to 3 majority that it did have

jurisdiction.  The Court must vacate the Order Granting Rehearing as the Court, comprised

of three new justices who did not participate in the original proceeding, lacks jurisdiction

under its Operating Rules or under Section 43.44, Florida Statutes, to sua sponte rehear

the matter previously adjudicated and to adopt the opinion of the dissent as the opinion of

the Court.  In further support of this motion, Glass states:

January 4, 2019 Final Opinion of the Court 

1. By order entered February 13, 2018, the Court ruled: “The Court accepts

jurisdiction.” The four justices issuing the Court’s January 4, 2019, final opinion included

Justices Quince, Pariente and Lewis.  In reversing the Fourth District, the Court ruled:

The issue presented in this case is a homeowner’s entitlement to appellate attorney’s
fees pursuant to section 57.105(7), Florida Statutes, after a bank files a notice of
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          SC Case No.: SC17-1387

voluntary dismissal in the district court of appeal.  Below, the Fourth District found
that Glass was not entitled to appellate attorney’s fees because she prevailed on her
standing argument presented in the trial court.  Because our caselaw is clear that a
voluntary dismissal of an appeal renders the opposing party the prevailing party for
the purpose of appellate attorney fees and because Nationstar maintained its right to
enforce the reverse mortgage contract in its appeal until the dismissal, we quash the
decision below.  Additionally, we write to address the mischaracterization of the
procedural history of this case by the district court.

Thus, the Court wrote not only to re-affirm clear precedent that “a voluntary dismissal of

an appeal renders the opposing party the prevailing party for the purpose of appellate

attorney fees,” but also “to address the mischaracterization of the procedural history of this

case by the district court.”

2. The Court noted that the district court misstated the record:

The Fourth District’s conclusion that Glass was not entitled to appellate attorney’s
fees after Nationstar voluntarily dismissed its appeal was predicated on Glass’s
argument in the trial court that Nationstar failed to adequately allege that it had
standing to foreclose her mortgage.  This reasoning both misstates the basis of the
trial court’s ruling on Glass’s motion for dismissal and fails to address Glass’s
motion for appellate attorney’s fees based on the voluntary dismissal.

3. The Court corrected the trial court and appellate record:

In the trial court, Glass moved to dismiss the foreclosure action against her, arguing
four bases for her motion.
* * * *

The trial court granted the dismissal but did not provide any reasoning for its
decision.  It is, therefore, inaccurate to state that Glass was successful only for
demonstrating that Nationstar lacked standing.

Further, the Fourth District stated, “On appeal, [Glass] argued that the court
correctly dismissed the Lender’s complaint for lack of standing.”  Nationstar
Mortgage, 219 So.3d at 898.  This is not an accurate statement of Glass’s argument. 
In her answer brief to the Fourth District, Glass asserted that the trial court properly
dismissed the complaint based on defects in the amended complaint and re-asserted
three of the four reasons she raised in her motion to dismiss: (1) failure to allege
standing, (2) inappropriate remedy, and (3) failure to allege HUD Secretary approval.
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In dissent, Justice Polston reasoned that the Glass opinion was not in direct conflict with

Williams.  The Court ruled that it would not entertain any motions for rehearing. 

4. Being precluded from seeking rehearing, Respondent nonetheless, filed a

motion for “clarification.”  The Clerk of the Supreme Court, however, docketed

“Respondent’s Motion to Recall Mandate and Motion for Clarification,” filed January 18,

2019, as “Motion-Rehearing.”  The Court sua sponte vacated the 4/3 final opinion, with the

three new justices making a 6/1 majority in favor of and adopting Justice Polston’s dissent,

finding no conflict upon which to premise jurisdiction.  In granting the motion to recall

mandate, identified by the Clerk as a motion for rehearing, the new majority in the Order

Granting Rehearing invoked Section 43.44, Florida Statutes, and granted rehearing, the

relief expressly denied in the January 4, 2019 opinion.  The new majority vacated the

opinion of the old majority in concluding that the Court lacked the jurisdiction previously

ruled to have existed.

Order Granting Rehearing Precluded by Court’s Operating Procedure Rules

5. By operation of Rule Section II, B.7 of the Supreme Court of Florida Manual

of Internal Operating Procedures (“Operating Rules”), motions for rehearing or for

clarification of the granting or denial of review in a discretionary case are not authorized

and are stricken as unauthorized.  Hence, the Order Granting Rehearing must be vacated

or stricken as any rehearing of the January 4, 2019 order affirming discretionary jurisdiction

is unauthorized and precluded by Section II, B.7 of the Operating Rules.

6. Furtermore, motions for rehearing by the Court can only be heard by the

justices that participated in the original opinion:
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SECTION VII. REHEARINGS

Authorized motions for rehearing are considered by the justices who
originally considered the case.  Unauthorized and untimely motions for rehearing are
sent to the administrative justice for his or her consideration.

Operating Rules Section VII. “Five justices shall constitute a quorum.  The concurrence of

four justices shall be necessary to a decision.”  Art. V, §3(a), Fla. Const.; Fla. R. Jud.

Admin. 2.205(a)(1)(A).

7. Because three justices on the panel who issued the original opinion in this

case on January 4, 2019, are now retired, the Court is without a quorum to rehear the

matters addressed in that original opinion, including jurisdiction. Seckington v. State of

Florida, 2019 WL 698 107 (Fla. Feb. 19, 2019)(“Because three justices on the panel are

now retired, the Court is without a quorum to address Petitioner's Motion for Rehearing.”). 

The issue of jurisdiction was determined by order entered February 13, 2018, and

reaffirmed in the Court’s January 4, 2019, opinion.  Justices Lagoa (appointed January 9,

2019), Luck (appointed January 14, 2019), and Muñiz (appointed January 22, 2019) were

not among the panel of justices who originally considered the case, and thus are not

permitted to participate in any rehearing under Seckington, Art. V, §3(a), Fla. Const.; Fla.

R. Jud. Admin. 2.205(a)(1)(A) and Operating Rules Section VII.

8. The Order Granting Rehearing, granting Respondent’s Motion to Recall

Mandate, substantively grants a sua sponte motion to rehear the jurisdiction issue

addressed in the February 13, 2018 order and the final opinion issued January 4, 2019. 

In stating “[u]pon further consideration,” the Court purports to reconsider the previous final

opinion’s final ruling on jurisdiction.  Although couched as a reconsideration,  as opposed
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to a “rehearing” of the case, the substance of the Court’s sua sponte motion grants a

motion to rehear.  “Rehearing is the reconsideration of a final judgment.”  Magnum Towing,

Inc. v. Sunbeam Television Corp. 781 So.2d 379 (Fla. 3d DCA 1998) (citing Henry P.

Trawick, Jr., Florida Practice and Procedure § 15-4, at 251 (1997)); Helmich v. Wells Fargo

Bank, NA, 136 So. 3d 763,765 (Fla.  5th DCA 2014) (“Despite the lack of a specific rule

permitting a court to rehear its denial, courts have the inherent authority to reconsider most

matters.... Yet, this inherent authority is limited to non-final, interlocutory orders rendered

prior to final judgment. “).

9. While the Court had the inherent authority to reconsider its February 13, 2018

order asserting jurisdiction, the final opinion issued January 4, 2019, was subject to the

rules governing rehearings.  This rehearing, substituting the opinion of the dissent for the

opinion of the Court, is barred by Operating Rules Section VII.

10. Operating Rules Section VII serves an institutional purpose: it provides

consistency, continuity, cogency and credibility.  Whenever the Court issues an opinion, 

that majority opinion dictates the law for the State of Florida from that point forward, until

that precedent is overruled in a subsequent case or changed by legislative act.  If the Court

is going to look back to amend, modify, change, reverse, rescind, or reject an already

issued final opinion, Section VII protects the legitimacy of all decisions that issue and any

revision or change to those decision by making any modifications issue from those and

only those justices who issued the original opinion.  If a new justice who was not a member

of the Court that issued an opinion can revisit previously issued opinions, then all opinions

that issue from the Court become the pronouncements of individuals, not the Court as an
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institution.  On January 4, 2019, the Court overturned the Fourth District’s decision in

Glass.  The Court spoke through its 4/3 majority.  Operating Rules Section VII provides that

only the Court, as it was comprised when it issued its January 4, 2019 decision, can

change that decision.  If different justices can revisit the final decisions of the Court

comprised of a different panel, then each decision is no longer the product of the Court as

an institution, but the creature of the singular individuals who are on the Court at a

particular moment.  Litigants recognize that final decisions are shaped by the composition

of the justices deciding the case.  Once a case is decided, however, that decision by that

group of individuals obtains legitimacy as precedent issuing from the Court.  If different

individuals can revisit the final statement of law issued by the Court, then no opinion issued

by the Court retains institutional legitimacy.  The already established law is at threat of

being undone by the timing of chance appointments.  Law issuing from final opinions of the

state’s highest court should not be undone by the timing of new appointments.

11. The Order Granting Rehearing must be rescinded if the Court’s final opinions

are to retain institutional legitimacy and not be reduced to a head-count of particular

individuals that remain on the Court or ascend to the Court after a final opinion is issued.

Section 43.44, Fla. St., Affords No Basis for Rehearing Opinion

12. Generally, an appellate court will not recall the mandate unless it is necessary

to correct a manifest injustice.  Vega v. McDonough, 956 So.2d 1205 (Fla. 1st DCA 2007). 

It is incumbent upon the party seeking modification of the mandate to show some new

relevant matter that would probably produce a different result had it been considered by

the court.  Blackhawk Hearing & Plumbing Co. v. Data Lease Financial Corp., 328 So.2d
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825 (Fla. 1975).  The Court improperly recalled the mandate without any allegation of

manifest injustice by Respondent or showing of such injustice by the Court itself.

13. As the legal basis for recalling the mandate and granting rehearing, the Court 

cites Section 43.44. Florida Statutes, which authorizes an appellate court to recall “for the

purposes of making the same accord with law and justice.”  That statute fails to afford a

legal basis for issuing the Order Granting Rehearing as neither Respondent nor the Court

can articulate any basis in law or justice for replacing the Court’s opinion with that of the

dissent.  Moreover, to the extent that the statute conflicts with operative rules of procedure

precluding the action, the rule controls.

14. If Section 43.44. Florida Statutes, affords a procedural avenue for an

appellate court to recall its mandate, the recalling must be for a substantive purpose stated

in the recall motion or to grant the relief sought by other motion.  In this case, Respondent

was precluded from filing a motion for rehearing so it filed a motion for “clarification.”  The

motion for clarification was, however, substantively a motion for rehearing.  See Nutter v.

Nutter, 909 So.2d 925 (Fla. 5th DCA 2005) (reversing order on motion for “clarification” as

it was “the equivalent of a motion for rehearing,” and thus untimely); Fuller v. Fuller, 706

So.2d 57, 59 (Fla. 4th DCA 1998)(same).  The Court lacked a substantive basis for

recalling the mandate as Respondent’s motion for rehearing, styled as “clarification,” was

precluded by the provision in the January 4, 2019 opinion barring any motion for rehearing.

15. The Court’s assertion of jurisdiction in this case by issuing the January 4,

2019, opinion offends neither established law nor principles of justice.  Even if the Court

lacked conflict jurisdiction based on Williams, as the dissent argued, the opinion did not
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contravene any established Florida Supreme Court precedent.  To the contrary, the Court’s

January 4, 2019, opinion reaffirmed Thornber v. City of Fort Walton Beach, 569 So. 2d 914

(Fla. 1990), with which the Fourth District’s Glass opinion conflicted.  Neither the dissent

in the final opinion nor the Order Granting Rehearing articulate any law or established

precedent that is undermined by the January 4, 2019 opinion, and thus the Order Granting

Rehearing did not implement any “accord with law.”  Accordingly, the Court cannot recall

the mandate under section 43.44 premised on an argument that issuing the Order Granting

Rehearing was “for the purpose of making the same accord with law.” 

16. The Order Granting Rehearing is also unauthorized under section 43.44

premised on an argument that it was for the purpose of making the same accord with

justice.  To the contrary, the Court wrote, in part, “to address the mischaracterization of the

procedural history of this case by the district court.”  Had the January 4, 2019 opinion 

affirmed the district court, section 43.44 would arguably have authorized the recall of that

mandate to make the same accord with justice by correcting “the mischaracterization of the

procedural history of this case by the district court.”

17. Assuming arguendo that a reading of section 43.44 would afford a basis to

recall the mandate, that statutory procedure is contravened by and must yield to the

Court’s rules precluding any such rehearing by a new quorum of the Court.  The Court

alone can promulgate rules of procedure:

Generally, the Legislature has the power to enact substantive law while this Court has
the power to enact procedural law. See Allen v. Butterworth, 756 So.2d 52, 59 (Fla.
2000). Substantive law has been described as that which defines, creates, or regulates
rights—“those existing for their own sake and constituting the normal legal order of
society, i.e., the rights of life, liberty, property, and reputation.” In re Fla. Rules of

8

STRIC
KEN



          SC Case No.: SC17-1387

Criminal Procedure, 272 So.2d 65, 65 (Fla. 1972) (Adkins, J., concurring).
Procedural law, on the other hand, is the form, manner, or means by which
substantive law is implemented. 

Delisle v. Crane Co., 258 So.3d 1219, 1224 (Fla. 2018).

18. “Where this Court promulgates rules relating to the practice and procedure

of all courts and a statute provides a contrary practice or procedure, the statute is

unconstitutional to the extent of the conflict.”  Haven Fed. Sav. & Loan Ass'n v. Kirian, 579

So.2d 730, 732–33 (Fla. 1991); see also Sch. Bd. of Broward Cty. v. Surette, 281 So.2d

481, 483 (Fla. 1973), receded from on other grounds by Sch. Bd. of Broward Cty. v. Price,

362 So.2d 1337 (Fla. 1978) (“Where rules and construing opinions have been promulgated

by this Court relating to the practice and procedure of all courts and a statutory provision

provides a contrary practice or procedure ... the statute must fall.”); Delisle, 258 So.3d at

1229 (recognizing that Frye and Daubert are competing methods for a trial judge to

determine reliability of expert testimony before allowing it to be admitted into evidence, and

reaffirming that Frye, not the statutory adoption of Daubert, is appropriate test in Florida

courts). 

19. The Court’s assertion of jurisdiction in this case to rehear and overturn the

January 4, 2019, opinion premised on the statutory procedure set forth in section 43.44 is

precluded by the Court’s rehearing rule in Operating Rules Section VII.  In Seckington, the

Court itself acknowledged that because three justices on the panel are now retired, the

Court is without a quorum to address any motion for rehearing.  In accordance with Nutter

and Fuller, the Clerk of the Court characterized Respondent’s motion as one for rehearing. 

Thus, even if section 43.44  affords a procedure for recalling a mandate, that procedure
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does not afford a basis for the three new justices to form a quorum to rehear the January

4, 2019 opinion.  Thus, the Court must vacate the Order Granting Rehearing and

acknowledge that the January 4, 2019 opinion is in full effect and force, not subject

rehearing, reconsideration or recall by the remaining panel of four justices.

20. While precedent citing section 43.44 is understandably limited as this statute

took effect in 2014, the Court’s recalling a mandate to reverse a 4/3 final opinion upon the

ascension of new justices is unprecedented.  This has happened only twice in the history

of the State of Florida, both times on April 18, 2019.  This novel and unprecedented use

of recalling a mandate, however, undermines the very purpose and efficacy of a mandate

and introduces uncertainty that precedent itself is intended to allay.  An appellate court’s

issuance of a mandate had been a clear directive to the lower court to proceed to enforce

the appellate opinion and an unambiguous signal that precedent was now set and to be

followed.  Upon the Court’s issuance of the mandate on January 7, 2019, the district courts

and trial courts were given a clear directive on how  to proceed not only in this case, but

in the dozens of attorney’s fees cases raising the issue addressed in this case.

21. No longer.  In reversing the January 4, 2019 opinions, the Court has gutted

the function of mandates and introduced 120 days of uncertainty for every opinion issued

by any appellate court in all cases.  Mandates are now meaningless.  The Court’s use of

section 43.44, Florida Statutes, to sua sponte reverse two final opinions that were subject

to mandates issued some three months before now directs all trial courts that final opinions

are not final until 120 days have passed.  Finality and the enforcement of the Court’s own

opinions shall now be frustrated and forestalled by the devise that the Court itself has
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fashioned; motions to clarify tacked on to motions to recall mandate.  

22. Courts have been known to reverse precedent; established case law evolves

or is even abandoned.  What is unprecedented and what threatens the authority and the

legitimacy of all appellate courts to give direction to lower courts and have those courts

follow that directive promptly is when the Court undermines its own authority by recalling

its own opinion after the mandate issued for no discernable jurisprudential reason other

than the new justices did not like how their predecessors ruled.

Order Granting Rehearing Precluded by Fla. R. App. P. 9.330(a)

23. Florida Rule of Appellate Procedure 9.330(a) provides that motions for

rehearing “shall state with particularity the points of law or fact that, in the opinion of the

movant, the court has overlooked or misapprehended in its decision, and shall not present

issues not previously raised in the proceeding.”  Litigants that attempt to use the rehearing

rule to reargue matters already briefed are subject to sanction for abuse of that rule.

Aquasol Condo. Assoc., Inc. v. HSBC Bank USA, 2018 WL 4609002, 43 Fla, L. Weekly

D2271 (Fla. 3d DCA 2018) (per curiam, with Lagoa, J. on panel).

24. The Order Granting Rehearing must be withdrawn because it is unauthorized

by  Fla. R. App. P. 9.330(a).  The January 4, 2019 opinion held that the Court had

jurisdiction and reversed not just based on Williams, but also based on Thornber; the

dissent argued that lack of direct conflict deprived the Court of jurisdiction; the Court ruled

that it would entertain no motions for rehearing.  The Court’s presiding justices changed

and sua sponte granted rehearing that was not asserted by any litigant to make the dissent

the majority opinion.  The rules do not contemplate a rehearing premised upon the change
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of the Court’s personnel.

25. The Court is itself using Fla. R. App. P. 9.330(a) for the impermissible

purpose for which litigants are sanctioned.  If the Court declines to withdraw the Order

Granting Rehearing, then all the cases sanctioning litigants in all the district courts for filing

motions to rehear to simply reargue are no longer good law as that precedent is no longer

consonant with the Court’s own precedent and practices.  The Court cannot promulgate

a set of procedures and rules for itself and then maintain that litigants are subject to

sanction for adopting the same procedure.  A motion to recall mandate does not  authorize

an order granting rehearing to replace the opinion of the Court issuing the opinion with that

of the dissent nor does it permit new justices to vacate the opinion issued by their

predecessors.

WHEREFORE, Petitioner Marie Ann Glass respectfully requests that the Court

vacate or withdraw its Order Granting Rehearing and reinstate the January 4, 2019, opinion

of the Court.

THE CUNNINGHAM LAW FIRM, P.A.
Attorneys for Glass
One Clearlake Centre
250 Australian Avenue So., Suite 701
West Palm Beach, Florida 33401
(561) 833-6400

/s/ Amy L. Fischer
   By:                                                                 

F. Malcolm Cunningham, Jr.
Florida Bar No. 307076
fmcunni@cunninghamlaw.com
Amy L. Fischer
Florida Bar No. 890499
afischer@cunninghamlaw.com
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Certificate of Service

I HEREBY certify that the foregoing has been served by E-mail to Marc James
Ayers, Esq., Bradley Arant Boult Cummings LLP, One Federal Place, 1819 Fifth Avenue
North, Birmingham, AL 35203-2104(mayers@babc.com); Yanina Zilberman, Esq., Roy
Oppenheim, Esq., Jacquelyn Trask, Esq. and Geoffrey E. Sherman, Esq., Oppenheim &
Pelelsky, P.A., 2500 Weston Road, Suite 404, Weston, FL 33331 (yanina@oplaw.net,
roy@oplaw.net, jtrask@oplaw.net, geoffrey@oplaw.net and service@oplaw.net); Kendrick
Almaguer, Esq., Peter Ticktin, Esq.,  and Jamie Alan Sasson, Esq., Ticktin Law Group,
PLLC, 270 SW Natura Avenue, Deerfield Beach, FL 33441 (Serv512@legalbrains.com,
serv513@legalbrains.com, and Serv518@LegalBrains.com); Michael Jay Wrubel, Esq.,
Michael Jay Wrubel, P.A., 4801 S. University Drive, Suite 251, Davie, FL 33328
(mjw@wrubellaw.com); Brian Korte, Esq., Korte & Wortman, P.A., 2041 Vista Parkway,
Suite 102, West Palm Beach, FL 33411 (service@kwlawfirm.com and
appeals@kwlawfirm.com); Nicholas A. Vidoni, Esq., Watson, Soileau, DeLeo & Burgett,
P.A., 3490 North U.S. Highway 1, Cocoa, FL 32926 (vidoni@brevardlawgroup.com); Beau
Bowin, Esq., Bowin Law Group, 1819 Riverview Drive, Suite 101, Melbourne, FL 32901
(bbowin@bowinlaw.com) and Bruce Stephen Rogow, Esq., and Tara A. Campion, Esq., 
Bruce S. Rogow, P.A., 100 NE 3rd Avenue, Suite 1000, Fort Lauderdale, FL 33301-1177
(brogow@rogowlaw.com and tcampion@rogowlaw.com); Robert R. Edwards, Esq., Choice
Legal Group, P.A., P.O. Box 9908, Fort Lauderdale, FL 33310 (eservice@clegalgroup.com
and Robert.Edwards@clegalgroup.com) on this 2nd  day of May, 2019.

/s/ Amy L. Fischer
         _________________________________
                                 Attorney
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