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Reply to Respondent’s Statement of the Case

It is undisputed that when Glass sought fees before the
Fourth District...Glass did not establish that Nationstar
was a party to the fee agreement upon which Glass relied. 

Ans. Br. at p. 1. Inherent problems in Respondent’s reading of

§57.105(7) include that the party able to prove standing is the

plaintiff, not the defendant, and upon dismissal at the pleading

stage nothing is proven. Under Respondent’s reading, a plaintiff

can deprive a prevailing defendant of fees by withholding evidence

or by asserting lack of standing when the claim is defeated on

other grounds.  Moreover, appellate proceedings do not contemplate

discovery or evidentiary proceedings to establish standing.

Respondent’s “Relevant Facts” omit that Glass posited four

arguments for dismissal to the trial court and in the appeal.  No

trial court order reflects lack of standing as the basis of the

dismissal. On appeal, Glass prevailed based on a voluntary

dismissal.  Respondent’s reading creates an unworkable scheme of

awarding fees based arbitrarily upon which argument the court

selects for dismissal. The defendant would forfeit fees whenever

lack of standing was alleged, even when standing truly exists. 

Whenever the court adopts another basis for dismissal, plaintiffs

will then argue their own lack of standing to avoid fees; those

cases would then enter post-dismissal litigation on standing.  

Summary of Argument

Glass asks this Court to read §57.105(7) as written, without

adding the restrictive language Respondent must add to reach its



reading.  Respondent’s amicus adds nothing to this or any other

argument.1 Glass established the elements to recover fees under

this prevailing party statute: she prevailed in an action on a

contract having a one-way fees provision. Glass is not arguing

“judicial estoppel.”  Allowing Respondent to claim standing in its

Verified Complaint and then disavow it to avoid fees contravenes

the estoppel rationale that precludes occupying inconsistent

positions ”in the course of litigation or dealing in pais.” Hodkin

v. Perry, 88 So.2d 139, 140 (Fla. 1956); see also MCG Fin. Servs.,

L.L.C. v. Technogroup, Inc., 149 So.3d 118 (Fla. 4th DCA 2014);

Nudel v. Flagstar Bank, 60 So.3d 1163 (Fla. 4th DCA 2011).

Respondent may see no conflict with Thornber v. City of Walton

Beach, 586 So.2d 914 (Fla. 1990), awarding fees under prevailing

party statutes upon obtaining a dismissal; however, the Fourth

District did as its en banc opinion omitted the fact that Glass

prevailed in the appeal by voluntary dismissal.  Glass, as read in

1 Its statutory analysis ignores the requirement that any
action be “with respect to the contract.” It equates standing
arguments to a “pretense” “when the borrowers in default feign
ignorance as to whom their payments are due.... In legal terms,
this amounts to challenging the plaintiff’s ‘standing’ to
foreclose, i.e., observing the initials and signatures on the
note and mortgage are not those of the plaintiff....” Br. at p.5. 
Someone needs to explain to the banks’ amicus that the defendant
debtor/mortgagor signs the note and mortgage, not the plaintiff
bank.  While Respondent’s amicus brief does not offer a cogent
statutory analysis, it does offer some insight as to why the
Fourth District alone has reversed in excess of 50 foreclosures
based on lack of standing from 2014-15 (and awarded fees to
defendants).  See Sabido Appendix.
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Sabido, precludes fees when lack of standing is even alleged,

whether or not it is a basis for dismissal.2 Section 57.105(7) is,

however, a prevailing party statute subject to Thornber and was so

recognized even by the Fourth District until it adopted Bank of New

York Mellon Tr. Co. v. Fitzgerald, 215 So.3d 116 (Fla. 3d DCA

2017), which rests precariously on HFC Collection Ctr., Inc. v.

Alexander, 190 So.3d 1114 (Fla. 5th DCA 2016), which in turn

ignores the statutory text.

I
Plain Reading of §57.105(7) Affords Right to Fees

 to Defendant Prevailing on “Defensive Position” in
“Any Action” on Contract Having One-Way Fees Provision 

A. Fourth District’s Reading Adds Restriction Not 
in Statutory Text That Defeats Remedial Purpose

Denying fees when procuring a dismissal based on standing is

a radical departure from previous precedent, including Nudel.3 The

Sabido Amicus Brief Appendix lists over 50 pre-Glass Fourth

District foreclosure cases that granted fees to defendants that

prevailed on lack of standing arguments.4  Respondent’s analysis

2 A new tier of litigation would arise in every case with a
one-way fees contract as the court would have to adjudicate
standing, even when dismissing on another basis.

3Respondent argues that the Fourth District embraced no
novel interpretation, but rather faithfully applied the
“reciprocity provision” as have other district courts [Ans. Br.
7], but later admits that Fitzgerald was the first appellate
decision in the foreclosure context. Id. at p. 26, f.13.

4Respondent’s amicus describes Glass’s reading as “one-head
spinner of an argument” [Br. at p. 6]; however, the Sabido
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starts with Johnson v. Omega Ins. Co., 200 So.3d 1207 (Fla. 2016);

however, its policy analysis supports Glass’s reading:

The need for fee and cost reimbursement in the realm of
insurance litigation [one-way fee contracts] is deeply
rooted in public policy.  Namely, the Legislature
recognized that it was essential to “level the playing
field” between the economically advantaged and
sophisticated insurance companies [banks/landlords/credit
card creditors] and the individual citizen. Ivey [v.
Allstate Ins. Co.], 774 So.2d [679] at 684 [(Fla. 2000)].
Most assuredly, the average policyholder [mortgagor 
/tenant/debtor] has neither the finances nor the
expertise to single-handedly take on an insurance carrier
[bank/landlord/credit card company]. Without the funds
necessary to compete with an insurance carrier [bank],
often a concerned policyholder's [debtor’s] only means to
take protective action is to hire that expertise in the
form of legal counsel.

Id. at 1215 [text added].  Replace “insurance companies” with

bank/mortgagee/creditor/landlord or any other economically

advantaged and sophisticated entity that can impose one-sided fee

provisions and the Johnson analysis is equally apposite; the need

is as deeply routed in public policy.5

Appendix shows that the only turn about has been to now deny fees
to defendants prevailing on standing.  The amicus argues that if
“party” means any one to the litigation, all defendants in a
foreclosure would get fees. No; it does not because other
defendants are not sued on the contract; they are joined to
foreclose their inferior interests.  Requiring that only the fee
claimant be a party to the contact, not the payer, does not lead
to the conclusion that “a prevailing plaintiff could tax fees
against all defendants.”  Id. The plaintiff in whose favor the
fees provision runs only has a contractual right to fees, not a
right under §57.105(7).

5Johnson also refutes Respondent’s “strict construction” of
remedial attorney’s fees statutes.  Section 627.428 affords fees
“[u]pon rendition of a judgment or decree by any of the courts of
this state against an insurer....”  This Court, nonetheless,

4



The argument that “§57.105(7) operates to make one-sided

attorney fee provisions in contracts reciprocal between the

parties,” but only between the contracting parties [Ans. Br. at p.

9] fails because the statute lacks that limiting language. The

right accrues “when that party prevails in any action, whether as

plaintiff or defendant, with respect to the contract.” (Emphasis

added).  Thus, §57.105(7) applies without limitation as to the

party filing; the statute does not limit recovery against one who

is actually a party to the contract.6  This is not a case where no

contract existed; Glass is a party to an existing reverse mortgage

with a one-way fees provision. Thus, §57.105(7) affords Glass a

statutory right to fees as she prevailed in “any action” brought

“with respect to” the reverse mortgage.

Respondent argues that “§57.105(7) ‘renders bilateral a

unilateral fees provision’” [Ans. Br. at pp. 9-10],7 citing Holiday

Square Owners Ass’n, Inc. v. Tsetsenis, 820 So. 2d 450 (Fla. 5th

adopted an expansive reading of this remedial fees statute to
afford recovery for the “functional equivalent” of a confession
of judgment. Id. at 1215.

6The statute does not say “the court may also allow
reasonable attorney’s fees to the other party when that party
prevails in any action brought by another party to the contract,
whether as plaintiff or defendant, with respect to the contract.”

7Respondent quotes Indem. Ins. Co. of N. Am. v. Chambers,
732 So. 2d 1141, 1143 (Fla. 4th DCA 1999); however, Chambers
addressed the confines of the fee provision itself; that fee
provision did not include fees incurred in the event of liability
for damages. Id. at 1143. Respondent does not contest that
Glass’s claim is clearly within the scope of the fees provision.

5



DCA 2002).  Holiday Square held that an association was entitled to

fees “even though it was solely in a defensive position in the

owner’s lawsuit.”  Thus, when a party prevails in its “defensive

position” on the issue covered by the one-way fees provision, that

party is entitled to recover fees against whoever brought that

action. The bilateral right to §57.105(7) fees runs defensively to

allow the defendant prevailing on a contract claim subject to a

one-way fees provision to recover fees when prevailing in its

“defensive position” in any action, regardless of the claimant.

Holiday Square’s holding that fees are awarded for prevailing in a

“defensive position” supports Glass’s reading that §57.105(7)

affords that right against any claimant that sues.

Respondent divines the “whole point of the statute”: “the

Legislature’s intended ‘reciprocity’” [Ans. Br. at p.10], and then

narrows the concept to reciprocity between contracting parties.  If

that was what was intended, the statute would have said: ”The right

to recover fees shall run reciprocally between the parties to the

contract.”  Respondent’s cases on the cannons of construction

refutes its own reading. Schoeff v. R.J. Reynolds Tobacco Co., 232

So. 3d 294 (Fla. 2017) explains that Respondent cannot add language

to the text to achieve the interpretation it seeks:

One canon of construction requires this Court to presume
that the Legislature intended the words it chose to
include in the statute. Under the canon of construction
expressio unius est exclusio alterius, we conclude that
the Legislature purposefully excluded items not included
in a list.... The Legislature enumerated, “without

6



limitation,” negligence claims which may be considered
part of a “negligence action” and did not enumerate any
intentional torts.  §768.81(1)(c), Fla. Stat. Expressio
unius est exclusio alterius encourages this omission to
be interpreted as purposeful.

Id. at 1215.  Another of Respondent’s cases makes the same point:

When a specific provision is not included in a statute,
we have explained that:
“[W]here the legislature has inserted a provision in only
one of two statutes that deal with closely related
subject matter, it is reasonable to infer that the
failure to include that provision in the other statute
was deliberate rather than inadvertent.” .... “In the
past, we have pointed to language in other statutes to
show that the legislature ‘knows how to’ accomplish what
it has omitted in the statute [we were interpreting].”

J.R. v. Palmer, 175 So.3d 710, 716-17 (Fla. 2015)(citation

omitted). Respondent cites Palmer for the canon that “statutory

analysis begins with the plain meaning of the language used,” but

then “envisions” what §57.105(7) means using words not in the

statute: “mutuality” and ”reciprocity.” Ans. Br. at p.12.  The

canon cited demolishes Respondent’s meaning constructed from words

not used. To get to its reading, Respondent adds bracketed language

to tie “party” to “contract.” Ans. Br. at p. 13. Schoeff and Palmer

preclude this interlineation.8  Moreover, “party” as used in other

subsections of 57.105 refers to parties to litigation. Sabido Br.

at p. 4; Warren Br. at pp. 2-3; 8-9.  Even adding the bracketed

words does not impart the meaning Respondent seeks as no provision

8The omission of the bracketed language supports the reading
of the text offered in the Warren Br. Pp. 8-9 that even the fee
claimant need not be a “party to the contract” to recover
§57.105(7) fees.

7



limits recovery only against the other contracting party.

Lacking supporting statutory text, Respondent argues “the

clear intent” - “to provide mutuality of attorney’s fee remedy in

contract cases.”  Ans. Br. at p. 11.  The cases cited, however,

involve parties in privity, and thus only address mutuality between

contracting litigants.9 Nonetheless, even one of Respondent’s cases

alludes to another purpose of §57.105(7): “Such statutes serve to

level the playing field between parties of unequal bargaining power

and sophistication.” Port-A-Weld, Inc. v. Padula & Wadsworth

Constr., Inc., 984 So. 2d 564 (Fla. 4th DCA 2008).  That policy

stated in the cases Respondent cites10 can only be achieved by

awarding fees to all defendants that prevail in litigating their

“defensive position” in “any” contract action asserted by any

plaintiff purporting to assert rights derived from a contract

negotiated by parties of unequal bargaining power and

sophistication.  Glass’s reverse mortgage is a classic example of

an agreement between “parties of unequal bargaining power and

sophistication.” The Verified Complaint asserting the rights and

claims accruing to Countrywide against Glass under that reverse

mortgage is an example of litigation between “parties of unequal

9Sacket v. Sacket, 115 So. 3d 1069 (Fla. 4th DCA 2013),
cited by Respondent, offers no guidance as it involved a fees
provision that applied to both parties equally.

10This same policy motivated this Court in Johnson to read
the fees right under the insurance statute expansively. 

8



bargaining power and sophistication.”  Leveling the playing field

as contemplated by §57.105(7) requires awarding Glass fees for 

prevailing on Countywide’s contract, regardless of who filed.

The other cases cited by Respondent to support its “clear

intent” argument do not support requiring privity to be liable for

§57.105(7) fees.  The David v. Richman, 586 So. 2d 922 (Fla. 1990)

line of cases involve circumstances where no contract existed (and

thus no fees provision existed) or where the fees claimant was not

a party to the contract.11 A distinction exists between non-existent

contracts, for which no fee claim exists, and unenforceable

contracts.  Leitman v. Boone, 439 So.2d 318, 320-21 (Fla. 3d DCA

1983).12 Glass and its amici never disavowed their status as

contracting parties nor argued that the contract never came into

existence. Inland Dredging Co. v. Panama City Port Auth.,406 F.

Supp. 2d 1277 (N.D. Fla. 2005) actually supports Glass’s reading:

11The inapposite David line of cases includes Cty. Waste,
Inc. v. Pub. Storage Mgmt., Inc., 582 So. 2d 87 (Fla. 3d DCA
1991)(holding that as no contact existed, no fees claim arose);
Florida Cmty. Bank, N.A. v. Red Rd. Residential, LLC, 197 So. 3d
1112 (Fla. 3d DCA 2016)(denying fees to co-borrower who was not
party to mortgage); Florida Med. Ctr., Inc. v. McCoy,657 So. 2d
1248 (Fla. 4th DCA 1995)(holding that wife who signed as
husband’s representative, and thus was not party to contract,
could not claim fees under §57.105(7)).

12Again, a case Respondent cites ineffectually to support one
argument effectively undermines its other. Leitman is cited on
the estoppel issue, but only discusses estoppel to respond to the
dissent.  Leitman draws the same distinction between non-existent
and unenforceable contracts that is drawn in the Brevard County
Br. at pp. 7-10 and Korte Br. at pp.13-20. 

9



If a note gives the holder the right to recover fees
incurred in enforcing the note, then, under § 57.105(7),
the debtor also may recover fees if it prevails in
litigation with respect to the note. The statute is clear
enough when applied to circumstances of this type.

Id. 1282 (emphasis added). A debtor can recover “if it prevails in

litigation with respect to the note,” without regard to who sued.

Respondent argues that §57.105(7) “is a mutuality provision

for contracting parties” and that reading, premised a Maine law

review article, “is consistent with precedent across Florida.” 

Ans. Br. at 13.   Alexander supports this argument, but is based on

inapposite cases applied to bad facts and ignores the statutory

text, as explained in the Initial Brief.  Ajax Paving Indus., Inc.

v. Hardaway Co., 824 So. 2d 1026 (Fla. 2d DCA 2002)however, only

reinforces Glass’s Thornber analysis, as explained below.13

Respondent argues that §57.105(7) must be narrowly construed 

as it is in derogation of the common law, citing Schoeff and Matte

v. Caplan, 140 So. 3d 686 (Fla. 4th DCA 2014). Schoeff is not a

remedial fees case.14 Matte addresses serving sanctions motions

13As to Respondent’s other two cases, Red Road Residential is
among the inapposite David line of cases and Stewart v. Tasnet,
Inc.,718 So. 2d 820 (Fla. 2d DCA 1998) is also inapposite as the
losing plaintiffs “had no right of contractual subrogation and
never alleged a claim directly on the contracts” [Id. at 821],
and thus the case did not involve “an action with respect to the
contract” having the fees provision.

14 Schoeff also precedes its comment that a comparative fault
statute is in derogation of common law with the cannon precluding
adding language that is not written in the statute.

10



under §57.105(4), not the remedial provision in (7).15  Respondent

cites Lopez v. Hall, 233 So. 3d 451 (Fla. 2018) as reflecting

resistance “to efforts to judicially revise other sections of

§57.105 based on policy arguments.”  Ans. Br. at p. 17.  Lopez,

however, broadly read even the sanctions statute to extend it to

criminal proceedings.16 Thus, Lopez suggests reading §57.105

expansively or at least illustrates that any narrow construction

rule is more honored in the breach than in the practice. Arguing

that Glass’s reading “would drastically increase the range of cases

that the statute would cover” and ”lead to substantial confusion

and docket clutter” raises issues that militate against

Respondent’s attempt to narrow the statute’s application. The cases

to which it applies are confined to contract actions with one-way

fees provisions.  Plaintiffs can clearly avoid fees by only suing

when they can show standing, which is the only time they should

sue. Thornber eliminates confusion under prevailing party statutes

like §57.105(7) by awarding fees to defendants for all dismissals.17

15Matte has also been certified as being in conflict by the
Second District with its holdings in Denino v. Abbate, 2018 WL
2073488 (Fla. 2d DCA May 4, 2018) and Isla Blue Development, LLC
v. Moore, 223 So.3d 1097 (Fla. 2d DCA 2017).

16In concluding that awarding fees under §57.105 was
permissible in dating, repeat, and sexual violence injunction
proceedings, this Court adopted an expansive reading of “civil
proceeding or action” as used in §57.105 to include a proceeding
arising under the “Crimes” title of the statutes. 

17“Docket clutter” arises from seriatim foreclosures by banks
that cannot produce the original note, establish standing at the

11



After arguing that this clear statute needs no construction,

Respondent looks to the legislative record to try to bolster its

reading and cites to §718.125, but again interposes words that are

not there; it does not limit the right to recover fees to an action

brought by the developer; it simply requires the unit owner or

association prevail in any action “with respect to the contract or

lease.” Moreover, §718.125 addresses a specific type of contract

between specific parties; §57.105(7) has no such limitation. 

B. “Burden of Proof” Argument Collapses into Statutory       
Interpretation Argument and Exceeds Bounds of Glass Holding

Respondent mis-characterizes Glass’s fee claim as based in

contract and then argues that Glass bears the burden of proving

“that the parties to the case are in fact parties to a contract

that provides a right to fees.”  Ans. Br. p. 18.  This argument

collapses into the statutory interpretation issue, i.e., whether 

time of filing or prove elements of the cause of action. Thus,
they dismiss, start over.  Without having to pay fees, nothing
deters banks from filing seriatim actions until they finally get
it right or even from filing actions on a note in which they hold
no interest. Pay the filing fee and play the favorable odds that
you get a default or summary judgment against a pro se defendant.
If the defendant does defeat the baseless claim, no harm to you
for your foul on the defendant: you get fees if you win (no
matter how you win), and you will owe no fees when the defendant
rightfully prevails on lack of standing. Confusion?  If (when)
defendants cannot engage counsel to litigate the threshold issue
of standing, claimants that lack standing shall prevail, get a
judgment, take the property, sell it to a third party.  And then,
when the proper party that does have standing comes along, a year
later (or 40 years), that proper claimant shall not be estopped;
title vested in innocent third parties shall be vacated; the
first claimant will be long gone, but what shall remain is the
confused and uncertain state of title on foreclosed properties.

12



plaintiffs that sue on a contract having a one-way fees provision

can escape liability for the fees that they cause a defendant to

incur in defending an action that they lose based on lack of

standing (due to the failure to allege it properly, as in this

case, or to prove it, as in Fitzgerald).  Arguing that Glass has to

prove that Respondent is a party to the reverse mortgage hinges on

reading into the statute the privity limitation that does not

exist.  This burden of proof argument goes even beyond Glass in

requiring the claimant to prove actual privity of the opponent,

independent of having prevailed on the claim.  This indeed imposes

a new tier of litigation because when standing is not raised, the

defendant will be required to prove that the losing plaintiff has

standing to recover fees.  None of the cases Respondent cites

sustains its argument that burden of proof is a viable independent

argument.18

II
Glass Conflicts with Thornber and Ajax

Thornber provides that generally obtaining a dismissal in an

action involving a prevailing party statute entitles the defendant

to prevailing party attorney’s fees. Ajax recognized §57.105(5)

18Leonard v. Cook & Pruitt Masonry, Inc., 126 So. 2d 136
(Fla. 1960)(quashing part of order fixing fees amount as
unsupported); Van Diepen v. Brown, 55 So. 3d 612 (Fla. 5th DCA
2011)(apportioning fees among multiple counts and imposing burden
to demonstrate portion expended on claim that authorized fees on
claimant); Gibson v. Courtois, 539 So. 2d 459 (Fla. 1989)
(addressing contractual, not §57.105(7), fees.  Red Road
Residential is among the inapposite David line of cases.
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(now (7)) as a prevailing party fees statute, and thus awarded fees

to the subcontractor obtaining a dismissal, concluding “the general

law regarding prevailing party fees upon a voluntary dismissal

applies here.”  Id. at 1029. Nudel also cited to Thornber in

granting §57.105(7) fees to a mortgagor that prevailed based on

lack of standing.  Under Thornber, applied by Ajax to §57.105(7)

claims, Glass should be awarded her fees as a prevailing party when

Respondent dismissed its appeal. See also Landry v. Countrywide

Home Loans, Inc., 731 So.2d 137 (Fla. 1st DCA 1999)(awarding

§57.105(7) fees to mortgagor upon voluntary dismissal); Bank of New

York v. Williams, 979 So. 2d 347 (Fla. 1st DCA 2008)(awarding fees

to mortgagor upon dismissal for lack of standing).

III
Denying Standing to Avoid Fees After Asserting Standing in 

Verified Complaint Is Precluded by Principles of Quasi Estoppel

Judicial estoppel requires a party to have prevailed in a

legal proceeding to be estopped in a later proceeding.

“Quasi-estoppel,” however, is a legal doctrine recognized by

Florida courts that provides that “[a] party cannot, either in the

course of litigation or in dealings in pais, occupy inconsistent

positions.” A & E Auto Body, Inc. v. 21st Century Centennial Ins.

Co., 2015 WL 12867010, at *6 (M.D. Fla. Jan 22, 2015)(citing

Campbell v. Kauffman Milling Co., 29 So. 435, 439 (Fla. 1900)).

“Quasi–estoppel is similar to the doctrine of equitable estoppel,

but it does not require a misrepresentation by one party or actual
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reliance by the other.” Id. Respondent argues that it is not

occupying inconsistent positions, but rather “simply dealing with

the situation as it has developed” [Ans. Br. at p. 29], but in

suing, it claimed standing; in losing, it disavows that standing.19

None of the cases Respondent cites refutes the Hodges and MCG

Financial “quasi estoppel” theory.20 The parties that were estopped

in those cases had not prevailed in previous litigation. 

Conclusion

Glass must be reversed as §57.105 is a prevailing party

statute awarding fees in “any action” on a contract where a party

on the receiving end of a one-way fees provision prevails in a

“defensive position.” Requiring that the plaintiff be in privity to

be liable imposes a limitation not in the statute. All policy

arguments support this plain reading; the playing field to be

leveled is in court and is only achieved by awarding defendants

fees against anyone suing on a contract procured by one having the

economic advantage and sophistication to impose one-way fees. 

19A party is estopped from arguing in opposition to a fees
claim the “completely inconsistent position” that others are not
parties to the contract upon which it based its claim. MCG Fin.,
149 So.3d at 120. Estoppel should bar denying one’s own standing. 

20Olin’s, Inc. v. Avis Rental Car Sys. of Fla., Inc., 104 So.
2d 508 (Fla. 1958)(addressing inconsistent pleading);  Palm Beach
Cty. v. Boca Dev. Assocs., Ltd.,485 So. 2d 449 (Fla. 4th DCA
1986)(judicial estoppel precludes party that wins on appeal from
assuming inconsistent position in pleading in later phase of
case); Leitman v. Boone, 439 So. 2d 318 (Fla. 3d DCA 1983)
(finding no contract existed at all, and thus plaintiff was not
liable for fees as no enforceable fees provision existed).
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