
   
 

IN THE SUPREME COURT OF THE STATE OF FLORIDA 

CASE NO. SC17-1387 

DCA NO.: 4D15-4561 

MARIE ANN GLASS, 

 Petitioner, 

v.  

NATIONSTAR MORTGAGE, LLC, 

 Respondent. 

________________________________/ 

AMERICAN LEGAL AND FINANCIAL NETWORK’S 

AMENDED AMICUS CURIAE BRIEF IN SUPPORT OF RESPONDENT 

 

/s/ Robert R. Edwards /s/    /s/ David Rosenberg /s/ 

Fla. Bar No.: 770851    Fla. Bar No.: 100963 

Choice Legal Group, P.A.   Robertson, Anschutz & Schneid, P.L. 

Lead Counsel for ALFN    Co-Counsel for ALFN 

P.O. Box 9908     6409 Congress Avenue, Suite 100 

Ft. Lauderdale, FL 33309-1864   Boca Raton, FL 33487-2853 

(t) (954) 453-0365     (t) (561) 241-6901 

(e) eservice@clegalgroup.com   (e) drosenberg@rasflaw.com 

(e) Robert.edwards@clegalgroup.com 

 

/s/ Marissa M. Yaker /s/    /s/ Andrea R. Tromberg /s/   

Fla. Bar No.: 103591    Fla. Bar No. 92622 

Padgett Law Group    Tromberg Law Group, P.A. 

Co-Counsel for ALFN    Co-Counsel for ALFN 

6267 Old Water Oak Road, Suite 203  1515 South Federal Hwy., Suite 100 

Tallahassee, FL 32312-3858   Boca Raton, FL 33432-7404 

(t) (850) 422-2520     (t) (561) 338-4077  

(e) myakerattorney@padgettlaw.net          (e) atromberg@tromberglawgroup.com 

 

Filing # 71960312 E-Filed 05/10/2018 01:19:07 PM
R

E
C

E
IV

E
D

, 0
5/

10
/2

01
8 

01
:2

3:
26

 P
M

, C
le

rk
, S

up
re

m
e 

C
ou

rt



ii 
 

TABLE OF CONTENTS 

PAGE 

 

TABLE OF CONTENTS .......................................................................................... ii 

TABLE OF AUTHORITIES ................................................................................... iii 

THE IDENTITY OF AMICUS CURIAE AND ITS INTEREST IN CASE .............. 1 

STANDARD OF REVIEW ....................................................................................... 2 

SUMMARY OF ARGUMENT ................................................................................. 2 

ARGUMENT ............................................................................................................. 3 

I. Lenders/Mortgagees are Entitled to Rely on the Sanctity of Contract in 

Light of the Law as Written. ......................................................................... 3 

A. The Sanctity of Contract ..................................................................... 3 

B. The Law as Written ............................................................................ 5 

II. As a Matter of Law, a Party to a Contract Cannot Enforce its Terms against 

One Who is Not a Party to the Contract. ...................................................... 8 

III.  Petitioner’s Arguments as to Public Policy are Misdirected. ......................10 

IV. Petitioner’s Appeal to Equitable Considerations Rings Hollow.................12 

CONCLUSION ........................................................................................................20 

CERTIFICATE OF SERVICE ................................................................................21 

CERTIFICATE OF COMPLIANCE .......................................................................21 

 



iii 
 

TABLE OF AUTHORITIES 

PAGE 

CASES 
 

Andersen Windows, Inc. v. Hochberg,  

997 So. 2d 1212 (Fla. 3d DCA 2008) .................................................................... 3 

 

Bank of New York Mellon Tr. Co., N.A. v. Fitzgerald, 

215 So. 3d 116 (Fla. 3d DCA 2017), review dismissed, No. SC 17-993, WL 

2348649 (Fla. 2017) ............................................................................................... 5 

  

Billington v. Ginn-La Pine Island, Ltd., LLP,  

192 So. 3d 77 (Fla. 5th DCA 2016) ....................................................................... 4 

 

Borjas v. Vergara,  

232 So. 3d 1067 (Fla. 3d DCA 2017) ..................................................................20 

 

Chase Home Loans, LLC v. Sosa,  

104 So. 3d 1240 (Fla. 3d DCA 2012) ..................................................................16 

 

Citigroup Mtg. Loan Trust Inc. v. Scialabba,  

--So. 3d-- 2015 WL 1181020, Fla. L. Weekly D523 (Fla. 4th DCA March 

7, 2018) ................................................................................................................15 

 

Citizens Property Insurance Corporation v. Calonge,  

--So.3d-- 2018 WL 1832325 (Fla. 3d DCA April 18, 2018) ................................. 7 

 

Corrigan v. Bank of America, N.A.,  

189 So. 3d 187 (Fla. 2d DCA 2016) ....................................................................17 

 

Corporate Exp. Office Products, Inc. v. Phillips,  

847 So. 2d 406 (Fla. 2003) ..................................................................................... 4 

 

Custer Medical Center v. United Auto. Ins. Co.,  

62 So. 3d 1086 (Fla. 2010) ...................................................................................14 

 

Dorse v. Armstrong World Industries, Inc.,  

513 So. 2d 1265 (Fla. 1987) .................................................................................14 

 

 



iv 
 

Eagles Master Ass’n, Inc. v. Bank of America, N.A.,  

198 So. 3d 12 (Fla. 2d DCA 2015) ......................................................................16 

 

Ellis v. State, 

762 So. 2d 912 (Fla. 2000) ..................................................................................... 4 

 

Elsman v. HSBC Bank USA,  

182 So. 3d 770 (Fla. 1st DCA 2015) ...................................................................16 

 

Fielder v. Weinstein Design Grp., Inc.,  

842 So. 2d 879 (Fla. 4th DCA 2003) ..................................................................... 8 

 

Fla. Bar v. Dubow,  

636 So. 2d 1287 (Fla. 1994) ................................................................................... 4 

 

Flagler v. Flagler,  

94 So. 2d 592 (Fla. 1957) .....................................................................................10 

 

Focht v. Wells Fargo Bank, N.A.,  

124 So. 3d 308 (Fla. 2d DCA 2013) ....................................................................17 

 

Gomez v. Village of Pinecrest,  

41 So. 3d 180 (Fla. 2010) ....................................................................................... 2 

 

Hall v. Lopez,  

213 So. 3d 1003 (Fla. 1st DCA 2016) .................................................................10 

 

Hepworth v. Wells Fargo Bank, N.A.,  

180 So. 3d 1170 (Fla. 4th DCA 2015) .................................................................15 

 

HFC Collection Center, Inc. v. Alexander,  

190 So. 3d 1114 (Fla. 5th DCA 2016) rev. den., No. SC 16-963, WL 4429698  

(Fla. Aug. 22, 2016) ............................................................................................... 9 

 

Hobbs v. Don Mealey Chevrolet, Inc.,  

642 So. 2d 1149 (Fla. 5th DCA 1994) ................................................................... 7 

 

Hough v. Menses,  

95 So. 2d 410 (Fla. 1957) .....................................................................................14 

 



v 
 

Konsulian v. Busey Bank, N.A.,  

61 so. 3d 1283 (Fla. 2d DCA 2011) .....................................................................15 

 

Langford v. McCormick,  

552 So. 2d 964 (Fla. 1st DCA 1989) ...................................................................14 

 

Leitman v. Boone,  

439 So. 2d 318 (Fla. 3d DCA 1983) ...................................................................... 9 

 

Leonard v. Cook & Pruitt Masonry, Inc.,  

126 So. 2d 136 (Fla. 1960) ...................................................................................17 

 

Llano Financing Group, LLC v. Petit,  

230 So. 3d 141 (Fla. 1st DCA 2017) ...................................................................10 

 

Liberty Communications, Inc. v. MCI Telecommunications Corp.,  

733 So. 2d 571 (Fla. 5th DCA 1999) ..................................................................... 8 

 

Lloyd v. Bank of New York Mellon,  

160 So. 3d 513 (Fla. 4th DCA 2015) ....................................................................16 

 

May v. PHH Mortg. Corp.,  

150 So. 3d 247 (Fla. 2d DCA 2014) ....................................................................16 

 

McLean v. JP Morgan Chase Bank Nat’l,  

79 So. 3d 170 (Fla. 4th DCA 2012) .....................................................................16 

 

Nationstar Mortg., LLC v. Marquez,  

180 So. 3d 219 (Fla. 3d DCA 2015) ....................................................................16 

 

Olin’s, Inc. v. Avis Rental Car Sys. Of Fla., Inc.,  

104 So. 2d 508 (Fla. 1958) ..................................................................................... 9 

 

Oreal v. Steven Kwartin, P.A.,  

189 So. 3d 964 (Fla. 4th DCA 2016) ...................................................................10 

 

Palma v. JP Morgan Chase Bank,  

208 So. 3d 771 (Fla. 5th DCA 2016) ...................................................................15 

 

 



vi 
 

Perry Banking Co. v. Swilley,  

154 Fla. 221, 17 So. 2d 103 (Fla. 1944) ................................................................ 4 

 

Republic of Ecuador v. Dassum,  

--So. 3d-- 2017 WL 6598588, 43 Fla. L. Weekly D60 (Fla. 3d DCA Dec. 

27, 2017) ..............................................................................................................13 

 

Rep. Fed. Bank, N.A. v. Doyle,  

19 So. 3d 1053 (Fla. 3d DCA 2009)……………………………………………17 

 

Ross v. Richter,  

187 So. 2d 653 (Fla. 2d DCA 1966) ....................................................................15 

 

Schmidt v. Deutsche Bank, 

170 So. 3d 938 (Fla. 5th DCA 2015) ...................................................................16 

 

Smith v. Reverse Mortgage Solutions, Inc.,  

200 So. 3d 221 (Fla. 3d DCA 2016) ....................................................................15 

 

Smurfit-Stone Container Enterprises, Inc. v. Zion Jacksonville Ltd. Partnership,  

52 So. 3d 55 (Fla. 1st DCA 2010) ......................................................................... 4 

 

Schroeder v. Gebhart,  

825 So. 2d 442 (Fla. 5th DCA 2002) ...................................................................17 

 

State v. Hearns,  

961 So. 2d 211 (Fla. 2007) ..................................................................................... 7 

 

Wicker v. Bd. of Pub. Instruction of Dade Cty.,  

106 So. 2d 550 (Fla. 1958) ...................................................................................17 

 

STATUTES 

Fla. Stat. §57.105 .................................................................................................10 

Fla. Stat. §57.105(1) ................................................................................... 2,11, 13 

Fla. Stat. §57.105(7) .................................................... 1, 2, 3, 5, 6, 7, 8, 11, 18, 20 

Fla. Stat. §83.48 ...................................................................................................19 



vii 
 

Fla. Stat. §83.232(1) .............................................................................................19 

RULES 

Fla. R. Civ. P. 1.120(b) ........................................................................................15 

Fla. R. Civ. P. 1.540(b) ........................................................................................16 

OTHER AUTHORITIES 

Black’s Law Dictionary 482 (9th ed. 2009) ........................................................14 

 

 

 

 

 

 

 

 



 1  
 

THE IDENTITY OF AMICUS CURIAE AND ITS INTEREST IN CASE 

 

 The American Legal and Financial Network (“ALFN”) is a national coalition 

of legal and residential mortgage banking and servicing professionals offering high 

quality educational and training resources to its members.  Founded in 2001, the 

ALFN is now the largest organization of its kind with a membership of over 250 

businesses reaching more than 10,000 professionals in the residential mortgage 

lending, investing, and servicing industry.   

 The ALFN’s interest in this case arises from the impact this Court’s ruling 

may have on servicing existing loans and on whether and under what circumstances 

members will continue to lend and invest money in Florida for residential purchases 

in the future.  Prior to Glass, some Florida courts were expanding the dictates of Fla. 

Stat. §57.105(7), awarding attorney’s fees to mortgagors in default when they 

prevailed in foreclosure actions, even if they prevailed simply by denying the 

plaintiff’s standing, i.e., the existence of the contract with the plaintiff containing the 

fee provision through which the mortgagors sought to tax fees against the plaintiff.     

From a broader perspective, the ALFN is concerned about taking what are 

historically “affirmative defenses” and requiring foreclosing plaintiffs to disprove 

them in order to make out a prima facie case, rather than requiring the party raising 

the affirmative defense(s) to prove the defense(s) raised.  This judge-made burden-

shift appears unique in Florida to its residential mortgage foreclosure case law.
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STANDARD OF REVIEW 

 The standard of review is de novo.  See Gomez v. Village of Pinecrest, 41 

So.3d 180, 186 (Fla. 2010). 

SUMMARY OF ARGUMENT 

 Contracting parties should be able to rely on the sanctity of their contract.  

They can do so only if courts will enforce contracts as written.  Incorporated into 

every Florida contract is the reciprocal attorney’s fee language of Fla. Stat. §57.105 

(7).  That statute merely provides that a unilateral fee provision shall be reciprocal 

in an action between the contracting parties for breach of the contract between them, 

nothing more, and nothing less.  It does not provide that a mortgagor in default can 

recover fees where the foreclosing plaintiff fails to disprove a negative, i.e., the 

mortgagor’s denial of the plaintiff’s standing as a party to the contract, or the 

mortgagor’s denial that the plaintiff satisfied all conditions precedent to filing suit.  

 As a general rule, the Florida Legislature, not the Judiciary, determines 

matters of public policy.  The Legislature expressed its public policy considerations 

clearly in §57.105(7), particularly when considered in the light of subsection (1).  By 

providing a remedy to litigants aggrieved by claims that should have been withdrawn 

or never brought in the first place, the Legislature already gave Petitioner Glass more 

relief than she claims to seek here; and the ever elusive “equities” do not bode in her 

favor or warrant yet another litigation windfall to mortgagor-defendants in default.   
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ARGUMENT 

I. Lenders/Mortgagees are Entitled to Rely on the Sanctity of Contract 

in Light of the Law as Written. 

 

All contracting parties should be entitled to rely on the sanctity of contract in 

light of the law as written.  Presumably, no one disagrees with this assertion.  It 

should include lenders and their successor mortgagees.  The disconnect among the 

participants in this litigation may then lie in what is meant by “sanctity of contract” 

and “law as written.”  Consequently, a brief consideration of each phrase as it applies 

to the facts of this case should prove worthwhile in forming a foundation for 

deliberation the resolution of which will affect many others. 

A. The Sanctity of Contract 

Every Florida contract containing a unilateral provision for the recovery of 

attorney’s fees in the event of litigation is subject to the dictates of Florida Statute 

Section 57.105(7).  Those dictates are as much a part of the contract as if the parties 

had scribbled them in by hand, and then initialed their scribblings.  ALFN members 

and their affiliates enter into, service, and enforce such contracts fully cognizant 

thereof, confident in knowing that Florida courts, “without dispute, are not 

authorized to rewrite clear and unambiguous contracts,” but will uphold and apply 

such contracts as written.  See Andersen Windows, Inc. v. Hochberg, 997 So.2d 1212, 

1214 (Fla. 3d DCA 2008) (citations to authority omitted).  Likewise, Florida courts 

are not authorized to rewrite statutory law passed by the Florida Legislature. 
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This notion of the “’[s]anctity of contract is fundamental in the law of this 

country, so much so that it is protected by the Constitution.’”  Smurfit-Stone 

Container Enterprises, Inc. v. Zion Jacksonville Ltd. Partnership, 52 So.3d 55, 58 

(Fla. 1st DCA 2010), quoting Perry Banking Co. v. Swilley, 154 Fla. 221, 17 So.2d 

103, 104 (Fla. 1944).  Florida ascribes to a policy of preserving the sanctity of 

contract to provide uniformity and certainty in commercial transactions.  See 

Corporate Exp. Office Products, Inc. v. Phillips, 847 So.2d 406, 414 (Fla. 2003).  

Absent this certainty, it stands to reason that parties will be less likely to enter into 

contracts.  As it relates to promissory notes and mortgages, banks will be less likely 

to lend money, and investors less likely to buy notes and mortgages from lenders; 

meaning that fewer people will be able to borrow money to buy homes. 

Just as persons are presumed to know the law,1 the law necessarily presumes 

that parties to a contract have read and understood its terms, otherwise they could 

relieve themselves from its obligations on a pretense of ignorance.2  One such 

                                                           
1 Many cases have recognized the maxim, as old as the law itself, that ignorance of 

the law is no excuse. See, e.g., Fla. Bar v. Dubow, 636 So.2d 1287, 1288 (Fla.1994); 

Ellis v. State, 762 So.2d 912, 912 (Fla. 2000) (publication of Florida Statutes gives 

all citizens constructive notice of the consequences of their actions). 
 
2 See Billington v. Ginn-La Pine Island, Ltd., LLLP, 192 So.3d 77, 84 (Fla. 5th DCA 

2016) (“[t]he law necessarily presumes that parties to a contract have read and 

understood its contents.  Were we to reach a contrary holding, contracting parties 

would have no ability to protect themselves against those who would fabricate 

claims … to avoid the consequences of a contractual obligation.”).       
 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994070413&pubNum=735&originatingDoc=Idfbe3292ef0111d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_735_1288&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1288
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000394213&pubNum=735&originatingDoc=Idfbe3292ef0111d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_735_912&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_912
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pretense is when borrowers in default feign ignorance as to whom their payments 

are due, and then attribute non-payment to their ignorance and not simply the fact 

that they lack the funds to make the payments.  In legal terms, this amounts to 

challenging the plaintiff’s “standing” to foreclose, i.e., observing that the initials and 

signatures on the note and mortgage are not those of the plaintiff, and then 

contending that the plaintiff cannot establish, or has not established, that it acceded 

to the rights of the lender originally entitled to enforce the note and mortgage.  

By this route, mortgagors can, if successful, forestall the inevitable while 

living “mortgage free” in the interim.  Fair enough, perhaps.  But it is another thing 

altogether to do an about-face after dismissal of the foreclosure action and maintain 

that the plaintiff who, the defendant(s) first maintained, did not prove that it acceded 

to the original lender’s rights under the note and mortgage, somehow acceded to the 

lender’s obligations under the mortgage to reimburse them their fees regardless of 

their default.  Not only would that be unfair, that is not the law as written. 

B. The Law as Written 

Attorney’s fee awards are in derogation of the common law and statutes 

providing for them are strictly construed against application.3  Section 57.105(7) 

                                                           
3 Bank of New York Mellon Tr. Co., N.A. v. Fitzgerald, 215 So.3d 116 (Fla. 3d DCA 

2017) (statutes that shifts responsibility for attorney fees in contract actions is in 

derogation of common law and must be strictly construed against application), 

review dismissed, No. SC17-993, 2017 WL 2348649 (Fla. 2017). 
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implicates the rights and obligations of “a party” and “the other party.”  There are 

only two plausible meanings of “party” in the statute: a “party” means either a party 

to the contract or a party to the litigation.  Ruling out one interpretation as 

“unreasonable” necessarily ushers in the other interpretation as the right one.   

It would be unreasonable to interpret “party” to mean any party to the 

litigation because then, upon dismissal for any reason, all “prevailing defendants” in 

a foreclosure action (e.g., tenants, heirs, junior lienholders, etc.) would be entitled to 

tax fees under §57.105(7) invoked through the unilateral fee provisions in the note 

and mortgage.  Because it is unreasonable to interpret “party” as meaning any “party 

to the litigation,” then “party,” as used in the statute, must necessarily mean a party 

to the contract.  No one contends this interpretation is unreasonable; and, therefore, 

there is no true ambiguity warranting a dive into the deep end of legislative intent. 

 All of the above notwithstanding, and in one head-spinner of an argument, 

Petitioner Glass contends that, as a party to the contract, she can invoke §57.105(7) 

through the contract’s (i.e., the mortgage’s) attorney’s fee provision to exact fees 

from a litigant who lost the litigation based on her denial that the losing litigant was 

a party to the contract under which she seeks to tax fees against it.  Specifically, she 

avers that “[s]ection 57.105(7) does not … require the payer to be a party to the 

contract, but only the fee claimant.”  Initial Brief (“IB”) 11.  If so, then a prevailing 

plaintiff could tax fees against all defendants, whether parties to the contract or not.  
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This, of course, is absurd.  Glass’s effort to salvage her petition by arguing 

that the word “party,” as used in §57.105(7), sometimes means a party to the contract 

and sometimes means a party to the litigation, whichever benefits the defendant(s), 

is simply untenable.  Moreover, it invites this Court to commit fundamental error.  

As a basic rule of statutory construction, words appearing more than once in a 

statute, or even in different statutes, are presumed to carry the same meaning.  

Citizens Property Ins. Corp. v. Calonge,  --So.3d--, 2018 WL 1832325 (Fla. 3d DCA 

April 18, 2018) citing State v. Hearns, 961 So.2d 211, 217 (Fla. 2007) (“where the 

Legislature uses the exact same words or phrases in two different statutes, we may 

assume it intended the same meaning to apply.”); Hobbs v. Don Mealey Chevrolet, 

Inc., 642 So.2d 1149, 1158 (Fla. 5th DCA 1994) (“where the same word is used 

more than once in a statute it is presumed to have the same meaning throughout 

unless a different meaning is necessary to avoid an absurd result.”).   

Application of Section 57.105(7) depends on the existence of a contract 

between parties.  On its face, §57.105(7) applies to a contract “allowing attorney’s 

fees to a party … required to take an action to enforce the contract ...”  Thus, the first 

reference to “party” is to a party to the contract, not a non-party who is not only “not 

required” take any action to enforce the contract, but is unauthorized to do so.  But 

it is this strained reading of the statute that Glass and her amici urge upon this Court.  

In effect, they are trying to invoke §57.105(7) through the contract, and then detach 
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§57.105(7) from the contract which gives rise to its invocation and application.  This 

would turn the idea of “reciprocity” under the contract (the stated goal) on its ear.   

“Party,” as the Florida Legislature used the word in §57.105(7), means a party 

to the contract, not a party to the litigation, and not sometimes a party to the contract 

and sometimes a party to the litigation, whichever suits Glass best.  What Glass 

needs in order to prevail is not a better argument, but a new statute.  The problem is 

that she is knocking at the wrong door.  She is looking for 400 South Monroe Street, 

but she is standing at 500 South Duval. 

II. As a Matter of Law, a Party to a Contract Cannot Enforce its Terms 

against One Who is Not a Party to the Contract. 

 

Glass is forced to take the position she does (i.e., that “[s]ection 57.105(7) 

[standing alone, independent of a contract] does not … require the payer to be a party 

to the contract, but only the fee claimant”), because it is axiomatic that one cannot 

enforce the terms of a contract against anyone not proven to be a party to the contract.  

See Liberty Communications, Inc. v. MCI Telecommunications Corp., 733 So.2d 

571, 574 (Fla. 5th DCA 1999) (“[i]t is hornbook law that to be bound one must be a 

party to a contract…”).4  Slipping down the natural slope of her argument, and in 

apparent recognition of this “matter of hornbook law,” Glass seeks to invoke an 

                                                           
4 See also Fielder v. Weinstein Design Grp., Inc., 842 So.2d 879 (Fla. 4th DCA 2003) 

(a person who is not a party to a contract cannot recover prevailing party’s fees nor 

can such fees be assessed against him). 
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exception to the rule, that being “estoppel.”  In invoking it, however, Glass overlooks 

the foundational base on which it stands, effectively removing the fulcrum from the 

see-saw and still trying to teeter-totter.   

During the course of litigation, a litigant is estopped from maintaining a 

position contrary to another position on which it previously prevailed.5  Litigants 

who lose on a particular contention, however, get to “play the ref” or “play the cards” 

they are dealt.  If the trial court finds the evidence insufficient to prove the plaintiff 

is a party to the contract on which suit is brought and, therefore dismisses the case 

for lack of standing to foreclose on the mortgage, then the plaintiff is free to invoke 

that finding in opposition to the defendant’s efforts to tax fees against the plaintiff 

under the note-mortgage contract.6  It is litigants who prevail by denying a plaintiff’s 

lack of standing who are estopped from doing an about-face and arguing thereafter, 

and in the same breath and litigation, that the plaintiff is liable for their attorney’s 

fees under a contract to which they successfully contended the plaintiff was not a 

party.  This is a matter of common sense, simple fairness, and judicial policy. 

                                                           
5 Olin’s, Inc. v. Avis Rental Car Sys. of Fla., Inc., 104 So.2d 508 (Fla. 1958); HFC 

Collection Center, Inc. v. Alexander, 190 So.3d 1114, 1117-1118 (Fla. 5th DCA 

2016), rev. den., No. SC16-963, 2016 WL 4429698 (Fla. Aug. 22, 2016). 
 
6 As the Third and Fifth District Courts of Appeal have concluded, “[o]ne cannot 

seriously contend that a litigant cannot claim there is a contract and say to a court, 

‘if, however, you find against me on my claim, then based on that finding, you cannot 

award attorney’s fees to my opponent.’”  HFC, 193 So.3d at 1118 quoting Leitman 

v. Boone, 439 So.2d 318, 322 (Fla. 3d DCA 1983).  But that is what Glass contends. 
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III. Petitioner’s Arguments as to Public Policy are Misdirected. 

 

As a general rule, the Florida Legislature determines public policy and 

incorporates it into statutory law, e.g., Fla. Stat. §57.105.  While the Judiciary may 

act to void legislation that is in violation of public policy, it is constrained to expand 

the reach of statutory law in the name of “public policy.”  As this Court has held:  

 [W]e cannot agree that courts of equity have any right or power under 

the law of Florida to issue such orders it considers to be in the best 

interest of ‘social justice’ at the particular moment without regard to 

established law.  This court has no authority to change the law simply 

because the law seems to us to be inadequate in some particular case.  

  

Flagler v. Flagler, 94 So.2d 592, 594 (Fla. 1957) (en banc) quoted in Oreal v. Steven 

Kwartin, P.A., 189 So.3d 964, 966 (Fla. 4th DCA 2016).  Specifically, with respect 

to statutes providing for an award of prevailing party attorney’s fees, the First 

District Court of Appeal acknowledged in 2016 that public policy reasons for 

granting (or not granting) attorney’s fees in a chapter 61 proceeding “should be dealt 

with by the Legislature, not the courts.”  Hall v. Lopez, 213 So.3d 1003, 1006 (Fla. 

1st DCA 2016) (internal quotation marks omitted). 

In Llano Financing Group, LLC v. Petit, the First District Court of Appeal 

presumed without discussion that the “[Florida] Legislature surely balanced various 

considerations in enacting [the law at issue],”  concluding that its “job is not to say 

what the law should be—another branch of government has that authority.”7  This 

                                                           
7 230 So.3d 141, 144 (Fla. 1st DCA 2017). 
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Court should assume no less of the Florida Legislature with respect to its enactment 

of §57.105(7), which is already in derogation of the common law and therefore 

strictly construed against application.  Glass purports to seek a remedy for malicious 

wrongs, but the Legislature has already given her a remedy for such wrongs.  What 

she really seeks is a sanction for what is, not merely a failure of proof, but the failure 

to disprove one or more negatives she merely alleged, as further discussed below.   

The Florida legislature has already addressed the laundry list of evils against 

which Glass rightly rails: the filing of “egregious,” “baseless litigation” involving 

“culpable misconduct” against an “economically” “disadvantaged class.”  IB. 17-18. 

The Legislature addressed these evils in Fla. Stat. §57.105(1), which authorizes fee 

awards against parties (and their counsel) who file baseless claims, whether 

egregious or not, whether involving culpable misconduct or not, whether pursuant 

to contracts “of adhesion” or not, and regardless of the “victim’s” socio-economic 

status.  This remedial safeguard is even more than Glass claims to seek in this case. 

The fact that the Legislature afforded aggrieved parties in all cases with this 

protection in §57.105(1) is strong evidence, if not proof, that the Legislature did not 

intend to provide the same remedy in subsection (7), only to require parties invoking 

it to show egregious and culpable misconduct against economically disadvantaged 

folks—a burden heavier than that imposed by subsection (1).  The point of her plea, 

in fact, is that Glass, her amici, and their counsel, do not think they should have to 
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prove anything—not just to prevail, but to get fees.  They can tax fees just by denying 

the existence of the contract under which they seek fees, while rolling out stumbling 

blocks designed solely to undermine the existence of a contract between the parties.   

Efforts to cast this as an attempt to recoup fees under statute independent of a 

contract fall flat in the face of a statute that has no effect unless anchored in contract.   

Petitioner Glass’s prayers with respect to public policy have already been 

answered, and by the proper authority—the Florida Legislature.   

IV. Petitioner’s Appeal to Equitable Considerations Rings Hollow. 

Glass and her amici would have this Court believe that, all else aside, she 

should prevail on general principles of “equity” (which broaches a reprise of her 

appeal to public policy) because Respondent Nationstar (and, presumably, the 

Fourth District Court of Appeal) is advancing a “heads I win—tails you lose” 

proposition.  Even if this were true, it would not be a basis for this Court or any other 

to fashion an “equitable” remedy not supported by statutory or common law as 

adopted by the state of Florida and across this nation (i.e., the “American Rule”). 

But it is not true.  To the contrary, if a mortgagee sues a mortgagor for breach of a 

note and mortgage not in default, then, under Florida law, the mortgagor is entitled 

to invoke the reciprocal fee provision in its mortgage with the plaintiff to recoup 

reasonable attorney’s fees in defending against the action.  If the suit is frivolous, 
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the mortgagor can invoke §57.105(1).  That is not what this petition is about. This 

petition is about diverting the Court’s attention from the elephant in the room.   

The elephant in the room is the fact that the overwhelming majority of 

mortgagor-defendants are defendants in a foreclosure action simply because they 

did not, for whatever reason, make payments on the note secured by the mortgage, 

nothing else.  The courts of this state are not bursting with hordes of mortgagors 

defending on the ground that they are not in default.  They are bursting with hordes 

of lawyers defending on the specious ground that their clients are not sure who to 

pay (i.e., denying that the plaintiff has standing).  They are bursting with hordes of 

lawyers defending on the ground that their clients were not properly informed of 

their right to dispatch hordes of lawyers to go to court and defend them (i.e., 

contending that the plaintiff failed to satisfy a condition precedent).  This leads to 

the root of the problem but, to expose it, a little digging is required.   

The root of the problem is that Petitioner Glass and other similarly situated 

defendant-mortgagors and their counsel are victims of their own success.  Having 

persuaded the courts of this state to invert established principles of law, they now 

find themselves running from one of its necessary ramifications.  While potentially 

viable as defenses, “lack of standing” and “failure to satisfy a condition precedent” 

are, in fact, “affirmative defenses.”   See Republic of Ecuador v. Dassum, --So.3d-- 

2017 WL 6598588, 43 Fla. L. Weekly D60 (Fla. 3d DCA December 27, 2017) (“It 



14 
 

is well-established that [lack of standing] is an affirmative defense that must be 

raised by the defendant to avoid waiver.”) (citations to authority omitted).  Likewise, 

the alleged failure to satisfy a condition precedent is an affirmative defense that a 

defendant must allege with specificity and prove in order to prevail.  Custer Medical 

Center v. United Auto. Ins. Co., 62 So.3d 1086, 1096-1097 (Fla. 2010).   

This Court explained in Custer that: 

 

An affirmative defense is an assertion of facts or law by the 

defendant that, if true, would avoid the action and the plaintiff is not 

bound to prove that the affirmative defense does not exist. See 

Langford v. McCormick, 552 So.2d 964, 967 (Fla. 1st DCA 1989); [et 

al.]; Black's Law Dictionary 482 (9th ed. 2009). The defendant has the 

burden of proving an affirmative defense. See Hough v. Menses, 95 

So.2d 410, 412 (Fla.1957).  

 

* * * * * 

 

Furthermore, in Dorse v. Armstrong World Industries, Inc., 513 

So.2d 1265, 1269 n. 5 (Fla.1987), this Court recognized that the burden 

of proving each element of an affirmative defense rests on the party that 

asserts the defense.  

 

Id. (emphasis supplied) (citations to other authorities omitted). 

 

 Some Florida appellate court panels have inverted this principle at the behest 

of mortgagor-defendants, carving out “equitable” exceptions when it comes to 

actions to foreclose on residential mortgages—even in cases that post-date Custer.   

 Conditions Precedent 

 A specific denial of a general allegation of the performance or 

occurrence of conditions precedent shifts the burden to the plaintiff to 

prove the allegations concerning the subject matter of the specific 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989161742&pubNum=0000735&originatingDoc=I486c33c9e80711dfaa23bccc834e9520&refType=RP&fi=co_pp_sp_735_967&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_967
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957125907&pubNum=0000735&originatingDoc=I486c33c9e80711dfaa23bccc834e9520&refType=RP&fi=co_pp_sp_735_412&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_412
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957125907&pubNum=0000735&originatingDoc=I486c33c9e80711dfaa23bccc834e9520&refType=RP&fi=co_pp_sp_735_412&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_412
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987129230&pubNum=0000735&originatingDoc=I486c33c9e80711dfaa23bccc834e9520&refType=RP&fi=co_pp_sp_735_1269&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1269
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987129230&pubNum=0000735&originatingDoc=I486c33c9e80711dfaa23bccc834e9520&refType=RP&fi=co_pp_sp_735_1269&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1269
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denial (citations omitted).  This type of specific denial is not an 

affirmative defense, which relates only to matters of avoidance.  Rather, 

it is a special form of denial that must be pled with specificity.8 

 

Palma v. JPMorgan Chase Bank, 208 So.3d 771, 774 (Fla. 5th DCA 2016) 

(emphasis supplied) (internal quotation marks and citations to authority omitted).  

Other Florida District Courts of Appeal have followed suit.9  

Standing 

 The first lesson in ‘Foreclosures 101’: a lender must prove it had 

standing before the complaint is filed to foreclose on a mortgage. 

 

Hepworth v. Wells Fargo Bank, N.A., 180 So.3d 1170, 1173 (Fla. 4th DCA 2015) 

(internal quotation marks and citations to authority omitted). 

                                                           
8 Fraud must be pled with specificity too [Fla. R. Civ. P. 1.120(b)], yet Florida courts 

do not impose upon a plaintiff the burden of disproving fraud to make out a prima 

facie case.  See Ross v. Richter, 187 So.2d 653, 654 (Fla. 2d DCA 1966) (“Fraud 

[raised by defendant in an action to foreclose] is an affirmative defense and must be 

pleaded and proved by he who asserts it”).  Alleging the failure to satisfy a condition 

precedent should not be treated any differently.  In fact, this Court’s standard 

Mortgage Foreclosure Complaint form that appears at the back of the Florida Rules 

of Civil Procedure does not even include an allegation by the Plaintiff that it satisfied 

conditions precedent.  It would appear, therefore, that alleging satisfaction of 

conditions precedent is not necessary to state a cause of action or, then, to prove one. 

 
9 Citigroup Mtg. Loan Trust Inc. v. Scialabba, -- So.3d--, 2018 WL 1181020, Fla. L. 

Weekly D523 (Fla. 4th DCA March 7, 2018) (“Giving a notice of default is a 

condition precedent to foreclosure …  Where there are conditions precedent to filing 

suit, [a] plaintiff must also prove that it has complied with them.”) (internal quotation 

marks omitted); Smith v. Reverse Mortgage Solutions, Inc., 200 So.3d 221, 225 (Fla. 

3d DCA 2016) (“It is axiomatic that in a mortgage foreclosure action a plaintiff must 

plead and prove the occurrence of all conditions precedent.”), citing Konsulian v. 

Busey Bank, N.A., 61 So.3d 1283, 1285 (Fla. 2d DCA 2011). 
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 A crucial element in any mortgage foreclosure proceeding is that 

the party seeking foreclosure must demonstrate that it has standing to 

foreclose.  The burden is on the party seeking foreclosure to prove by 

substantial competent evidence that it has standing. 

 

Elsman v. HSBC Bank USA, 182 So.3d 770, 771-772 (Fla. 1st DCA 2015) (internal 

quotation marks omitted) quoting Schmidt v. Deutsche Bank, 170 So.3d 938, 940 

(Fla. 5th DCA 2015) (it is “axiomatic” that the plaintiff had to prove standing).  The 

rest of Florida’s District Courts of Appeal panels having considered the issue have 

largely followed suit.10  

 This “inversion” of the rule that the party raising an affirmative defense has 

the burden of proving the affirmative defense is not a proper exercise of “equity” 

jurisdiction.  A court is “not free to refuse to follow the law [or dismiss controlling 

precedent] because of some personal disinclination or otherwise,” even when the 

“court’s motivation in reaching its decision was inspired by benevolence and 

compassion for the family.”  Chase Home Loans, LLC v. Sosa, 104 So.3d 1240, 1241 

(Fla. 3d DCA 2012) (addressing the lower court’s failure to follow precedent 

regarding the proper application of Fla. R. Civ. P. 1.540(b)) (internal quotation 

                                                           
10 See e.g., May v. PHH Mortg. Corp., 150 So.3d 247, 248-249 (Fla. 2d DCA 2014);  

Eagles Master Ass’n, Inc. v. Bank of America, N.A., 198 So.3d 12, 13 (Fla. 2d DCA 

2015); Lloyd v. Bank of New York Mellon, 160 So.3d 513, 515-516 (Fla. 4th DCA 

2015) quoting McLean v. JP Morgan Chase Bank Nat’l, 79 So.3d 170, 173 (Fla. 4th 

DCA 2012); Nationstar Mortg., LLC v. Marquez, 180 So.3d 219, 221 (Fla. 3d DCA 

2015). 
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marks and citations to authority omitted).  The Sosa court cited to Rep. Fed. Bank, 

N.A. v. Doyle, 19 So.3d 1053, 1054 (Fla. 3d DCA 2009) for the proposition that “no 

judicial action of any kind can rest on such a foundation.”  Id.  (emphasis supplied).11 

 The foregoing brings the Court back to what the ALFN submits is the root of 

the problem: having persuaded the courts of this state to invert established principles 

of law, Petitioner Glass and her compatriots now find themselves running from one 

of its necessary ramifications.  By persuading the courts to lift from defendant-

mortgagors the burden of proving their affirmative defenses, and shifting to the 

plaintiff-mortgagees the burden of disproving affirmative defenses in order to make 

out a prima facie case, the defendant-mortgagors have slammed shut the door they 

need open to gain access to a recovery of attorney’s fees.   

The burden to prove entitlement to fees rests on the party seeking to recover 

fees.  Leonard v. Cook & Pruitt Masonry, Inc., 126 So.2d 136, 139 (Fla. 1960).  In 

                                                           
11 Traditionally, lack of standing was “merely a facet of a defense that a defendant 

[could] raise against [a] plaintiff.”  Corrigan v. Bank of America, N.A., 189 So.3d 

187, 194-195 (Fla. 2d DCA 2016)   (“The trial in this case illustrates how far off 

track this rule [regarding proof of standing] has gone.”).   See also Focht v. Wells 

Fargo Bank, N.A., 124 So.3d 308, 312 (Fla. 2d DCA 2013) (Altenberned, J., 

concurring) (I concur in this decision [only] because existing precedent requires me 

to do so … The courts have erroneously transformed what should be a defendant’s 

affirmative defense … into a jurisdictional prerequisite that must be established by 

the plaintiff to avoid a dismissal of the action.”).  The Corrigan court relied for its 

observations on the Fifth District Court of Appeal’s opinion in Schroeder v. Gebhart, 

825 So.2d 442, 446 (Fla 5th DCA 2002), and this Court’s opinion in Wicker v. Bd. 

of Pub. Instruction of Dade Cty., 106 So.2d 550, 558 (Fla. 1958).  
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order to prove entitlement to tax fees against a losing plaintiff under the note-

mortgage contract, the defendant must prove that the plaintiff was a party to the 

contract.  Since that burden has been shifted to the plaintiff, however, whenever the 

plaintiff does not prove it, either by failing to do so before resting, or by a dismissal 

prior to or at the close of its case-in-chief, no standing is ever established; therefore 

there is no basis for fees.  Defendant-mortgagors brought this, and continue to bring 

this, upon themselves.  Realizing now that “no standing” means “no fees,” Petitioner 

Glass and her amici are crying “foul,” but, for at least two reasons (in addition to the 

fact that they brought it upon themselves), the ramification is hardly unfair. 

First, defendant-mortgagors who prevail by virtue of their denial of plaintiff’s 

entitlement to enforce the mortgage get to continue living in their houses “mortgage 

free,” often for many, many years until another foreclosure action is filed and the 

case prosecuted to successful conclusion.  (This would not be so “unfair,” perhaps, 

if the mortgagors had to prove the plaintiff had no standing to bring suit.).  Second, 

if the defendant-mortgagors want to avail themselves of the benefits of §57.105(7), 

they can easily do so.  Nothing obligates them or their counsel to deny standing in 

their Answers or to allege “lack of standing” as an Affirmative Defense.  They can 

admit or stipulate to it at the outset.  In fact, their counsel have taken an oath not to 

interpose defenses for nefarious purposes such as delay.  Whether or not to do so is 

their choice, provided one deems compliance with Florida bar rules a “choice.”   
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If they are truly acting in good faith (consistent with the dictates of the 

“equity” they claim to champion), and if it is a plaintiff’s lack of standing, and not a 

defendant’s lack of money, that caused the defendant not to remit note payments to 

the plaintiff, then the defendant in question should remit monthly note payments to 

the Court for deposit into the registry pending resolution of the question to whom 

the payments are owed.12  Glass and her counsel would be hard-pressed to label this 

suggestion far-fetched because, effectively, they are the ones who first suggested it.   

On pages 20-21 of her Initial Brief on Appeal, Petitioner Glass and her counsel 

argue that mortgagors are like tenants and Florida law should treat them as it treats 

tenants—awarding them fees when they prevail in litigation with a landlord, 

regardless of the ground on which they prevail.  What Petitioner Glass and her 

counsel overlook, however, is that, under Florida residential landlord-tenant law, 

before a tenant can raise any defense other than payment in an action brought by the 

landlord, the tenant must pay into the registry of the court all rent payments due, as 

the trial court deems them due.  See Fla. Stat. §83.232(1).  Even so, this is a creature 

of legislative action, not judicial fiat.  Moreover, where there is no landlord-tenant 

relationship, a prevailing party is not entitled to recover fees under Fla.Stat. §83.48.  

                                                           
12 This way, mortgagors could effectively interplead their payments.  Otherwise, they 

risk defaulting with the “rightful” mortgagee.  Significantly, but not surprisingly, 

word of such other “rightful” mortgagees intervening in foreclosure cases to claim 

payments due them is sparse, and the silence is deafening.   
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See Borjas v. Vergara, 232 So.3d 1067, 1068 (Fla. 3d DCA 2017).  In other words, 

no standing, no fees.   

Where there is no contract between the defendant-mortgagor and the 

foreclosing plaintiff, there is no contractual basis under which to tax fees.  Beyond 

axiomatic, it is tautological to say that a statute promulgated to make a contractual 

fee provision reciprocal has no effect on a contract that does not exist, i.e., one cannot 

seriously maintain that section 57.105(7) stands alone, anchored in contract but not 

fettered thereto.  Petitioner Glass’s attempt to recast hers as a demand for fees under 

statute, as opposed to a demand for fees under a contract as effectively amended by 

statute, should fall on deaf ears given that the statute has application only within the 

confines of a contract between the parties—parties both to the litigation and to the 

contract, not to one, either, or the other, whichever suits Glass best. 

CONCLUSION 

 WHEREFORE, this Court should deny Petitioner Glass the relief she seeks 

and affirm the ruling of the Fourth District Court of Appeal.  Moreover, this Court 

should reiterate that, in residential mortgage foreclosure cases, as in all others, an 

alleged lack of standing (like an alleged failure to satisfy a condition precedent) is 

an affirmative defense, and the burden of proof is on the party raising the defense to 

prove it.  That would leave mortgagor-defendants with the choice: they can eat their 

cake or have it—but they cannot do both. 
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