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STATEMENT OF THE CASE 

A. The Nature of the Case 

This appeal stems from the Fourth District Court of Appeal’s denial of 

attorney’s fees to Petitioner Marie Ann Glass, who sought fees against Respondent 

Nationstar Mortgage, LLC (“Nationstar”), pursuant to Fla. Stat. § 57.105(7).  

Nationstar had appealed the trial court’s dismissal of Nationstar’s foreclosure 

action against Glass, wherein Glass had strenuously and repeatedly argued that 

Nationstar had no standing and authority to foreclose because Nationstar was not a 

party to Glass’s note and mortgage.  It is undisputed that, when Glass sought fees 

before the Fourth District pursuant to Fla. Stat. § 57.105(7) – which operates to 

make reciprocal one-sided prevailing-party fee agreements – Glass did not 

establish that Nationstar was a party to the fee agreement upon which Glass relied.  

This appeal therefore raises a pure question of statutory construction; namely, 

whether a fee movant who does not establish the existence of a one-sided 

prevailing-party fee agreement between the parties can recover fees under Fla. Stat. 

§ 57.105(7).  In line with the clear text of and intent behind § 57.105(7), as well as 

long-established precedent concerning not only the reciprocity statute but also a fee 

movant’s burden to establish the right to fees, the answer is no, as the Fourth 

District correctly held. 
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B.  Relevant Facts and Procedural History1 

On December 17, 2013, Nationstar brought a verified Complaint for 

Foreclosure in the Seventeenth Judicial Circuit in and for Broward County.  R. 19.  

In the Complaint, Nationstar alleged that it was the proper party to enforce the 

Note and Mortgage, that an event of acceleration had occurred when Glass failed 

to pay taxes and insurance on the Property, and that it was entitled to foreclose on 

the property.  R. 19-23.  Glass defended against the foreclosure action by asserting, 

in various filings, that Nationstar was not a party to Glass’s Note and Mortgage 

and therefore did not have standing to foreclose.  R. 83 (Glass contending: “the 

Note and Reverse Mortgage both designate ‘Lender,’ i.e., the party presumably 

having all interest and claims thereunder, as ‘Countrywide Bank, FSB.’  . . .[T]he 

exhibits contravene the Complaint’s allegation that the named Plaintiff [Nationstar] 

has any right, claim or title to the Note or under the Reverse Mortgage.”); R. 156-

57 (same); R. 237-38 (same); R. 267-68 (same, on rehearing).  The trial court 

eventually dismissed the foreclosure complaint with prejudice.  R. 245.   

Nationstar appealed the dismissal to the Fourth District Court of Appeal, R. 

                                           
1 In this case – which asks whether Glass satisfied her burden of demonstrating an 
entitlement to fees under § 57.105(7) following the dismissal of the underlying 
appeal – the relevant facts are intertwined and greatly overlap with the procedural 
history.  
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282-84, but later voluntarily dismissed the appeal.2  See R. 351; R. Supp. 6.  Glass 

subsequently sought fees under § 57.105(7), see id.; R. Supp. 8-10, which provides 

a limited statutory exception to the common law “American Rule” prohibition on 

recovery of fees, in that it operates to make one-sided attorney fee provisions in 

contracts reciprocal, thus providing for mutuality of the fee remedy in an action.  It 

is undisputed that, in her motion for fees, Glass did not establish that Nationstar 

was a party to the mortgage documents containing the one-sided fee provision 

upon which Glass relied.     

On April 12, 2017, the Fourth District Court of Appeal denied Glass’s 

motion for fees.  R. 351-53.  Glass sought both rehearing and rehearing en banc, as 

well as certification of the fee issue as a matter of great public importance, see R. 

354-06, and Nationstar responded, see R. 428-36.  On June 21, 2017, the Fourth 

District Court of Appeal granted Glass’s motion for rehearing en banc, and issued 

a unanimous, en banc opinion again denying Glass motion for attorney’s fees.  R. 

409-12.  In that opinion, the unanimous district court – following the reasoning of 

the Third District Court of Appeal in Bank of New York Mellon Trust Co., N.A. v. 

Fitzgerald, 215 So. 3d 116 (Fla. 3d DCA 2017), and of the Fifth District Court of 

Appeal in HFC Collection Ctr., Inc. v. Alexander, 190 So. 3d 1114 (Fla. 5th DCA 

                                           
2 Before the appeal was dismissed, Glass re-asserted, in her appellate brief, her 
position that Nationstar was not a party to the mortgage documents and therefore 
did not have standing.  See R. 323-27.  
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2016) – held that Glass could not recover fees under the clear language of 

§ 57.105(7), noting that Glass had not met her required burden of demonstrating 

the existence of a fee provision to which Nationstar was a party that could 

therefore be made reciprocally applicable to Glass under § 57.105(7).  See R. 411 

(“[T]o be entitled to fees pursuant to the reciprocity provision of section 57.105(7), 

the movant must establish that the parties to the suit are also entitled to enforce the 

contract containing the fee provision.”). 

On August 10, 2017, the Fourth District Court of Appeal denied Glass’s 

motion to certify, R. 438, and Glass pursued discretionary review by this Court.  

On February 13, 2018, this Court issued an order taking jurisdiction on this appeal.   

SUMMARY OF ARGUMENT 

In asking this Court to reverse the correct decision of the Fourth District – a 

correct decision that has been followed by several district courts of appeal – Glass 

and her amici curiae ask this Court to scuttle three well-established principles of 

Florida law.  This Court should reject that effort. 

First, Glass asks this Court to judicially rewrite Fla. Stat. § 57.105(7), which 

from its plain text, its legislative intent and history, and its established precedent, 

applies to make reciprocal a one-sided fee agreement between contracting parties.  

This conclusion is made even more clear given that such statutes – being in 

derogation of the common law American Rule – must be given a “narrow 
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construction.”  Moreover, it is Glass that is advancing a completely novel, 

nontextual interpretation, one that would drastically and confusingly expand the 

class of cases that would fall within the scope of § 57.105(7), rather than narrow 

that scope as required by established law and legislative intent.  Indeed, Nationstar 

has not found a single appellate decision actually analyzing § 57.105(7) to reach 

Glass’s proposed interpretation of that statute. 

Second, Glass and her amici ask this Court to ignore or overturn the long-

held principle that a fee movant bears the full burden of establishing each element 

of its entitlement to fees, including established precedent making clear that when a 

fee motion is based on a contractual provision, the fee movant must demonstrate 

the existence of a contract containing a fee provision between the parties.  See, e.g., 

David v. Richman, 568 So. 2d 922, 923-24 (Fla. 1990); Leonard v. Cook & Pruitt 

Masonry, Inc., 126 So. 2d 136, 139 (Fla. 1960).  Indeed, Glass and her amici 

simply cannot and do not take account of this burden – a deficiency fatal to many 

of their arguments.  It is undisputed that Glass did not establish the existence of a 

fee agreement between the parties that could be made reciprocal under § 57.105(7), 

thus foreclosing this narrow exception to the American Rule requirement that each 

party bear their own fees.  Loosening or overturning the established burden of 

proof to recover fees would likely have significantly detrimental effects in cases of 

every sort.  
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Third, Glass asks this Court to overturn equally long-established precedent 

that the doctrine of judicial estoppel applies only where a party has successfully 

maintained a position during litigation that it then tries to contradict.  See, e.g., 

Olin's, Inc. v. Avis Rental Car Sys. of Fla., Inc., 104 So. 2d 508, 511 (Fla. 1958).  

Glass’s effort to circumvent this precedent is without merit, and would represent a 

dramatic departure from settled law.      

Contrary to Glass’s arguments, the Fourth District’s opinion in no way 

conflicts with this Court’s precedent (such as Thornber v. City of Fort Walton 

Beach, 568 So. 2d 914 (Fla. 1990)) or creates a “new tier” of review.  Rather, the 

Fourth District faithfully applied § 57.105(7) in holding that Glass had not met her 

burden of demonstrating the existence of a one-sided (or any) fee agreement 

between the parties which could be made reciprocal under that statute.  The issue 

here is not whether there is a “prevailing party” in this case – which was the 

question in Thornber – the issue here is whether a party who fails to meet its 

burden to prove the existence of a fee agreement between the two parties may 

recover fees under § 57.105(7). The answer has always been no, and should 

continue to be no.  In many of the cases mistakenly relied on by Glass where fees 

were awarded under § 57.105(7), the issue of the inapplicability of § 57.105(7) was 

not even raised by the parties or considered by the court.     
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In reality, what Glass and her amici truly seek is the judicial creation of a 

new prevailing party fee statute.  However, the Legislature has not chosen to create 

such a statute (for good reason), and this Court should reject the invitation to 

judicially create one here. 

STANDARD OF REVIEW 

This Court reviews de novo pure questions of law, like the issue of statutory 

interpretation presented here.  See, e.g., Edwards v. Thomas, 229 So. 3d 277, 283 

(Fla. 2017) (“Statutory and constitutional construction are questions of law subject 

to a de novo review.”).  Furthermore, this Court can affirm a judgment for any 

reason supported by the record.  Dade Cty. Sch. Bd. v. Radio Station WQBA, 731 

So. 2d 638, 644-45 (Fla. 1999).    

ARGUMENT 

I. The Fourth District Faithfully and Correctly Applied the Plain 
Language of Section 57.105(7), Under Which Fees Can Be Awarded 
Only Where the Fee Movant Meets Its Burden to Establish the 
Existence of a One-Sided Fee Agreement Between the Parties that Can 
Be Made Reciprocal.   

Contrary to Glass’s inaccurate assertions, the Fourth District embraced no 

“novel” interpretation of Fla. Stat. § 57.105(7).  Rather, the Fourth District 

faithfully applied the attorney fee reciprocity provision set forth in § 57.105(7), as 

have other district courts in similar manner.  The Fourth District’s application of 

the reciprocity statute was perfectly consistent with its clear text and legislative 
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intent, with the required “narrow construction” of statutes in derogation of the 

common law, and with the long-established principle that a fee movant bears the 

full burden to establish every element of its entitlement to fees.          

A. The Legislature plainly drafted Section 57.105(7) to allow fees 
only between contracting parties who had agreed to a one-sided 
fee provision. 

With regard to recovery of attorney’s fees, Florida has long followed the 

“American Rule”, which is “the custom in American law . . . that each party is 

responsible for his or her own attorney’s fees, regardless of the outcome of the 

action.”  Johnson v. Omega Ins. Co., 200 So. 3d 1207, 1214 (Fla. 2016).  

Accordingly, no party in any Florida action may recover attorney’s fees, unless 

that party demonstrates that fees are provided by statute or by contractual 

agreement.3  See id. at 1214-15 (“An exception [to the American Rule], however, 

arises when an agreement of the parties or a statute states otherwise.”); State Farm 

Fire & Cas. Co. v. Palma, 629 So. 2d 830, 832 (Fla. 1993) (“This Court has 

followed the ‘American Rule’ that attorney’s fees may be awarded by a court only 

when authorized by statute or by agreement of the parties.”) (emphasis added); 

Campbell v. Maze, 339 So. 2d 202, 203 (Fla. 1976) (“It has long been the law of 

Florida that except where attorney’s fees may be allowed in equity from a specific 

                                           
3 As discussed in more detail below, “the burden to establish the right to attorneys’ 
fees is always on the claimant or he must show the circumstances that justify the 
award.”  Leonard v. Cook & Pruitt Masonry, Inc., 126 So. 2d 136, 139 (Fla. 1960). 
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fund or property which may be lawfully charged with their payment, attorney’s 

fees may not be recovered except when specifically authorized by statute or by 

agreement of the parties. . . .”) (citation and internal quotation omitted).   

 In § 57.105, the Legislature has provided a list of exceptions to the 

American Rule, allowing fees in derogation of that common law rule.  These 

exceptions apply only in certain specific situations, such as where a claim or 

defense is known to be frivolous (§ 57.105(1)), or where an action is taken simply 

for “unreasonable delay” (§ 57.105(2)), or in certain administrative proceedings 

(§ 57.105(5)).  This appeal concerns another of those specific, narrow exceptions: 

§ 57.105(7).   

First enacted in 1988, § 57.105(7) operates to make one-sided attorney fee 

provisions in contracts reciprocal between the contracting parties, thus providing 

for mutuality of the fee remedy in an action:   

If a contract contains a provision allowing attorney’s fees to a party 
when he or she is required to take any action to enforce the contract, 
the court may also allow reasonable attorney’s fees to the other party 
when that party prevails in any action, whether as plaintiff or 
defendant, with respect to the contract. This subsection applies to any 
contract entered into on or after October 1, 1988.  
 

Fla. Stat. § 57.105(7).  Stated another way, § 57.105(7) “renders bilateral a 

unilateral contractual clause for prevailing party attorney’s fees.”  Indem. Ins. Co. 

of N. Am. v. Chambers, 732 So. 2d 1141, 1143 (Fla. 4th DCA 1999) (discussing 
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then-§ 57.105(2));4 see Holiday Square Owners Ass’n, Inc. v. Tsetsenis, 820 So. 2d 

450, 453 (Fla. 5th DCA 2002) (holding that § 57.105(7) renders a one-sided fee 

provision bilateral).  As this Court has recognized, a bilateral contract is one that is 

“binding on both parties, and susceptible of enforcement by a court of equity in a 

suit for the specific performance thereof.”  South Inv. Corp. v. Norton, 57 So. 2d 1, 

2 (Fla. 1952); see also, e.g., Ballou v. Campbell, 179 So. 2d 228, 229 (Fla. 2d DCA 

1965) (“A bilateral contract is one in which there are mutual promises between two 

parties to the contract; each party being both a promisor and a promisee.”) 

(quoting Restatement of Contracts; emphasis added).  Accordingly, where a one-

sided fee provision cannot be made “binding on both parties, and susceptible of 

enforcement by a court of equity in a suit for the specific performance thereof,” it 

cannot be truly bilateral and reciprocal, and cannot come within the scope of 

§ 57.105(7).   

The ultimate foundation of Glass’s argument is a novel but wholly-strained 

interpretation of § 57.105(7) – one that would in fact undermine the whole point of 

the statute: the Legislature’s intended “reciprocity.”  Glass contends that the statute 

applies not to allow “reciprocity” between parties to a contract, but rather allows 

A, who is a party to a contract with B containing a one-sided fee provision solely 

                                           
4 This provision was initially codified at Fla. Stat. § 57.105(2), and was later 
codified at other subsections of that statute before being finally moved to 
§ 57.105(7). 
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in favor of B, to recover attorney fees against C in some action under A’s contract, 

even though C was not a party to the contract and never had a right to recover fees 

under the contract.  See, e.g., Glass Br. at 7-10.  Glass is simply wrong. 

“The goal of statutory interpretation is to identify the Legislature’s intent,”5  

and Glass’s unsupported interpretation clearly does not match what has been 

recognized as the clear intent of the Legislature in enacting § 57.105(7) – “to 

provide mutuality of attorney’s fee remedy in contract cases.”  Port-A-Weld, Inc. v. 

Padula & Wadsworth Constr., Inc., 984 So. 2d 564, 570 (Fla. 4th DCA 2008) 

(citation omitted); see also Sacket v. Sacket, 115 So. 3d 1069, 1071 (Fla. 4th DCA 

2013) (“[W]e note that section 57.105(7), Florida Statutes (2011), renders bilateral 

a unilateral contractual clause for prevailing party attorney’s fees.”) (citation, 

footnote, and internal quotations omitted); Cty. Waste, Inc. v. Pub. Storage Mgmt., 

Inc., 582 So. 2d 87, 87-88 (Fla. 3d DCA 1991) (“It is evident that the intent of 

[then-]subsection 57.105(2) is to provide mutuality of attorney’s fee remedy in 

contract cases.  ... Under [David v. Richman, 568 So. 2d 922, 924 (Fla. 1990)], 

once the trial court determined, as it did, that no contract existed, there could be no 

award of attorney's fees under the contract.”); Inland Dredging Co. v. Panama City 

Port Auth., 406 F. Supp. 2d 1277, 1282 (N.D. Fla. 2005) (Section 57.105(7) “was 

                                           
5 Schoeff v. R.J. Reynolds Tobacco Co., 232 So. 3d 294, 301 (Fla. 2017).   
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written primarily to address a typical attorney’s fees provision that gives one side a 

right to recover fees incurred in enforcing a contract”).  In simple terms, 

“providing mutuality” means that where initially one party to the contract has a 

right to collect fees but the other party to the contract did not, now both can 

recover fees against each other if they prevail.  See Florida Cmty. Bank, N.A. v. 

Red Rd. Residential, LLC, 197 So. 3d 1112, 1115 (Fla. 3d DCA 2016) (applying § 

57.105(7) in the mortgage context, and stating that “notwithstanding that the 

contractual fee provision is one-sided, entitling only one of the contract’s parties to 

prevailing party fees, by operation of law section 57.105(7) bestows on the other 

party to the contract the same entitlement to prevailing party fees”) (emphasis 

added). 

Glass’s non-mutual reading is simply not what the statute says.  See J.R. v. 

Palmer, 175 So. 3d 710, 716 (Fla. 2015) (“Our statutory analysis begins with the 

plain meaning of the actual language of the statute, as we discern legislative intent 

primarily from the text of the statute.”) (citation and internal quotations omitted).  

Section 57.105(7) clearly envisions creating “mutuality” and “reciprocity” between 

two parties to a contract, equalizing the “loser pays” risk when one party initially 

has the sole right to collect fees against the other party.  This point is made clear 

through the use of terms such as “party” and “the other party” – clearly referring to 

the (at least two) parties to “the contract” containing a fee provision:         
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If a contract contains a provision allowing attorney’s fees to a party 
[to the aforementioned “contract”] when he or she is required to take 
any action to enforce the contract, the court may also allow 
reasonable attorney’s fees to the other party [to the contract] when 
that party prevails in any action, whether as plaintiff or defendant, 
with respect to the contract.  
 

Fla. Stat. § 57.105(7) (emphasis added);6 see Florida Med. Ctr., Inc. v. McCoy, 

657 So. 2d 1248, 1251 (Fla. 4th DCA 1995) (“The term party, when raised in 

connection with a contract, generally identifies a person who has acquired rights or 

liabilities under the agreement that the law will enforce.”).  As scholars 

commenting on this provision have recognized, § 57.105(7) “is a mutuality 

provision for contracting parties.”  Jennifer M. Smith, Credit Cards, Attorney's 

Fees, and the Putative Debtor: A Pyrrhic Victory? Putative Debtors May Win the 

Battle but Nevertheless Lose the War, 61 Me. L. Rev. 171, 189-91 (2009) 

(discussing legislative history behind the enactment of § 57.105(7)) (emphasis 

added).  And this plain-language reading of § 57.105(7) is consistent with 

precedent across Florida. See, e.g., HFC Collection Ctr., Inc. v. Alexander, 190 So. 

3d 1114, 1117 (Fla. 5th DCA 2016) (holding that attorney’s fees could not be 

awarded under § 57.105(7) where lower court found creditor was not a party to 

contract with prevailing party fee provision); Florida Cmty. Bank, 197 So. 3d at 

1116 (“Only the parties to a contract may avail themselves of section 57.105(7)’s 
                                           
6 Use of the phrase “the contract” at the end of both the dependent and main 
clauses plainly signifies that the word “party,” together with “the other party,” 
means parties to a contract.  
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entitlement to attorney’s fees.”) (emphasis added); Ajax Paving Indus., Inc. v. 

Hardaway Co., 824 So. 2d 1026, 1028 (Fla. 2d DCA 2002) (Section 57.105(7) 

“mandates that contractual fee provisions must impose reciprocal obligations and 

benefits on all parties to a given contract.”) (emphasis added) (discussing then-

Section 57.105(5)); accord Stewart v. Tasnet, Inc., 718 So. 2d 820, 821 (Fla. 2d 

DCA 1998) (holding that § 57.105(2) does not authorize attorney’s fees for 

defendant where plaintiffs’ claim failed because plaintiffs were not parties to 

contracts with defendants). 

Even if there were no requirement that § 57.105(7) – which is in derogation 

of the common law – be “narrowly construed,” the requirement that the fee 

provision be binding on both the fee movant and the potential fee payor is clear.  

Schoeff, 232 So. 3d at 304.  However, § 57.105(7) must be read narrowly, because 

“[t]his Court presumes that when the Legislature alters common law by statute, the 

alteration is not intended beyond what was clearly specified in the statute.”  Id.; see 

also, e.g., Matte v. Caplan, 140 So. 3d 686, 689 (Fla. 4th DCA 2014) (“As section 

57.105 authorizes an award of attorney’s fees in derogation of common law, it 

must be strictly construed.”).7  Such a narrow construction aligns perfectly with the 

                                           
7 Florida courts have taken seriously the requirement to read § 57.105(7) narrowly 
to apply only to the specific range of cases consistent with the Legislature’s intent.  
For example, in Sacket v. Sacket, 115 So. 3d 1069, 1071-72 (Fla. 4th DCA 2013), 
the court held that although a husband prevailed against his former wife’s motion 
for custody, the prevailing party fee agreement applied equally to both parties and 
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above notion that this provision is limited to prevailing party fee disputes between 

contracting parties.  On the other hand, rather than narrowing the scope of 

§ 57.105(7) in accordance with its text and legislative intent, Glass’s suggested 

interpretation greatly broadens the scope of the provision, allowing it to apply even 

to those who are not parties to the contract containing the fee agreement and thus 

drastically increasing the range of cases that the statute would cover.  Not only 

might Glass’s non-textual reading – a reading which is contrary to how Florida 

courts currently understand § 571.05(7) – lead to substantial confusion and docket 

clutter, but it certainly runs directly counter to the requirement that the scope of 

this legislative enactment be kept “narrow.”          

B. The legislative record expressly shows that Section 57.105(7) 
was intended to apply to contracting parties. 

Given that the plain language of § 57.105(7) requires that a fee movant 

demonstrate the existence of a contractual fee provision that can be truly bilateral 

and reciprocal – and especially in the light of the required narrow construction that 
                                                                                                                                        
thus was not within the scope of the statute. Also, in Florida Hurricane Protection 
& Awning, Inc. v. Pastina, 43 So. 3d 893 (Fla. 4th DCA 2010), the prevailing party 
agreement at issue applied only to collection actions, but the lawsuit did not 
involve a collection action. Accordingly, because the movant could show no fee 
agreement that applied to either party, § 57.105(7) was inapplicable.  See Pastina, 
43 So. 3d at 895–96 (“[H]ere the contract provided fees for the contractor in the 
event of a collection action. Section 57.105(7) requires reciprocity. Reciprocity 
would allow for the homeowner [i.e., the other party to the contract] to receive fees 
if she prevailed in a collection action brought by the contractor. That is mutuality; 
that is reciprocity. To rule otherwise would be tantamount to re-writing the 
contract between the parties. This we will not do.”) (emphasis added).   
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must be applied to such a statute – there is no need to look to other canons of 

construction or legislative history.  See Daniels v. Fla. Dep’t of Health, 898 So. 2d 

61, 64 (Fla. 2005) (“When the statute is clear and unambiguous, courts will not 

look behind the statute’s plain language for legislative intent or resort to rules of 

statutory construction to ascertain intent.”).  Nonetheless, the legislative record 

behind the Legislature’s enactment of § 57.105(7) in 19888 uniquely shows that the 

Legislature meant exactly what it said.  Indeed, the Florida House Judiciary 

Committee expressly noted that the effect of the bill was intended to “allow 

attorney’s fees to either party to a contract which contains a provision allowing 

attorney’s fees to a party when he is required to take any action to enforce the 

contract.”  House Comm. on Judiciary, 10th Fla. Legislature, HB-114 Staff 

Analysis & Economic Impact Statement at 1 (May 9, 1988) (emphasis added).   

Additionally, in that same Impact Statement, the House Committee also 

noted that other statutes already made reciprocal one-sided fee agreements in 

certain contracts – for example, Fla. Stat. § 718.125, governing condominium 

contracts:  

If a contract or lease between a condominium unit owner or 
association and a developer contains a provision allowing attorney's 
fees to the developer, should any litigation arise under the provisions 
of the contract or lease, the court shall also allow reasonable attorney's 
fees to the unit owner or association when the unit owner or 

                                           
8 1988 Fla. Laws 88-160. 



17 

association prevails in any action by or against the unit owner or 
association with respect to the contract or lease. 
 

See HB-114 Staff Analysis at 1.  What is now § 57.105(7) “expanded this 

mutuality provision to all contracts.”  Pastina, 43 So. 3d at 899 (Taylor, J. 

dissenting).  The fact that the Legislature patterned § 57.105(7) after statutes like 

§ 718.125 is enlightening, because § 718.125 clearly requires proof of the 

existence of a prevailing party fee provision between the parties – i.e., between the 

“condominium unit owner or association and a developer” in favor of the 

developer – before the owner or association can recover fees under § 718.125.            

In sum, the Fourth District’s application of § 57.105(7) was correct.  That 

court’s opinion was a faithful application of the text and intent of § 57.105(7), and 

a recognition that courts simply do not have the authority to apply the contractual 

reciprocity statute in order to impose an obligation to pay attorney’s fees against 

one who has not been established to be a party to the fee provision at issue.  This 

Court has very recently – and quite properly – resisted efforts to judicially revise 

other subsections of § 57.105 based upon policy arguments, see Lopez v. Hall, 233 

So. 3d 451 (Fla. 2018) (rejecting proposed interpretation of § 57.105(1) based upon 

policy considerations, because, among other reasons, the proposed “reading is 

contrary to the plain language of the statutes at issue”), and should continue to do 

so now.   
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II. The Fourth District’s Opinion Is a Faithful Application of the Long-
Acknowledged Principle that the Fee Movant Bears the Full Burden of 
Demonstrating an Entitlement to Fees. 

Furthermore, the Fourth District’s opinion in this case is faithful to the long-

recognized principle that “the burden to establish the right to attorneys’ fees is 

always on the claimant or he must show the circumstances that justify the award.”  

Leonard v. Cook & Pruitt Masonry, Inc., 126 So. 2d 136, 139 (Fla. 1960). 

Accordingly, when the alleged right to fees is based upon a contractual provision – 

as is ultimately the case here – the party requesting fees bears the full burden of 

proving that the parties to the case are in fact parties to a contract that provides a 

right to fees.  See Van Diepen v. Brown, 55 So. 3d 612, 614 (Fla. 5th DCA 2011) 

(noting that “[t]he party asserting a right to attorney’s fees under a written contract 

has the burden . . . of demonstrating its general right of recovery”) (citation and 

internal quotations omitted).  Indeed, this Court has held that if a claim for 

attorney’s fees is based “solely on a contract which was found to have never 

existed, no legal obligation was created between the parties, and an award of 

attorney’s fees is precluded.” David v. Richman, 568 So. 2d 922, 923-24 (Fla. 

1990) (citation and internal quotations omitted); see also Gibson v. Courtois, 539 

So. 2d 459, 460 (Fla. 1989) (holding that claim for contractual attorney’s fees was 

precluded when contract was never formed).  In other words, privity of contract 

cannot be presumed in order to award fees; rather, if the movant does not 



19 

affirmatively establish that the party from whom fees are sought was actually a 

party to the contract containing the fee provision, then the court is without 

authority to award fees to the movant pursuant to § 57.105(7) (although fees might 

be proper under some other statutory provision).   

 Contrary to Glass’s speculation, the Fourth District’s opinion creates no 

“new tier” of review, and does not require appellate courts to rewrite or divine 

holdings of trial courts.  Glass Br. at 29-36.  Such speculation is possible only if 

one ignores that, at the fee stage, the fee movant always carries the burden of 

proof, meaning that the only question on appeal – as it always is in appeals of fee 

decisions – is whether the movant established an entitlement to fees.  Leonard, 126 

So. 2d at 139.  Indeed, the ultimate basis for the Fourth District’s denial of fees 

was that Glass failed to meet her burden to demonstrate the existence of a one-

sided fee agreement between the parties that could invoke § 57.105(7).  R. 411 

(“[T]o be entitled to fees pursuant to the reciprocity provision of section 57.105(7), 

the movant must establish that the parties to the suit are also entitled to enforce the 

contract containing the fee provision.”).  And even if the Fourth District named a 

different rationale, its opinion would still be due to be affirmed because Glass 

undisputedly failed to meet her burden.  See Dade Cty. Sch. Bd., 731 So. 2d at 644-

45 (noting that this Court can affirm for any reason supported by the record). 
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The Third District’s decision in Florida Community Bank, N.A. v. Red Road 

Residential, LLC, 197 So. 3d 1112 (Fla. 3d DCA 2016) provides a helpful 

illustration of how the burden operates in this context.  In Red Road Residential, a 

mortgage foreclosure action, the Third District declined to award fees where the 

defendant/movant, Rios, who had successfully obtained a voluntary dismissal of 

the action, had argued that she “never signed the mortgage, and that the mortgage 

documents containing her purported signature were fraudulent.”  197 So. 3d at 

1113-14.  The district court rejected the defendant’s argument that Rios was 

entitled to recover fees under section 57.015(7)’s reciprocity provision as the 

prevailing party on the ground that “the Bank voluntarily dismissed its lawsuit 

before . . . an adjudication [as to whether she was a party to the mortgage] 

occurred.”  Id. at 1115.  The district court explained that, as the party seeking to 

recover attorney’s fees under the mortgage, Rios had the “threshold burden to 

plead and establish that she was a party to the mortgage containing the fee 

provision.”  Id. at 1116.  Rios, however, did not do so, having instead raised as her 

principal defense that “she was not a mortgagor.”  Id. (original emphasis).  

Accordingly, the Third District concluded that Rios never met her burden to 

establish that she was, in fact, a party to the mortgage, and further observed that, 

“on this record, any attempt by [Rios] to meet her burden likely would have 

undermined her successful [fraud] defense against the Bank’s case.”  Id.   
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In the end, in order to recover fees under § 57.105(7), Glass must have 

affirmatively demonstrated that Nationstar – from which she sought fees under the 

mortgage documents containing the one-sided fee provision – is a party to those 

documents.  See id.; Van Diepen, 55 So. 3d at 614.  Clearly, Glass did not meet this 

burden (and indeed her primary argument throughout this litigation – and even on 

appeal – has been that Nationstar is not a party to those documents).9   

The Fourth District’s opinion represents no novelty in the law, but simply 

the application of established law in a relatively more recent context (foreclosure 

actions).  In reality, what would truly be a change in the law and a direct conflict 

with longstanding precedent would be for this Court to, for the first time, hold that 

a party seeking fees under § 57.105(7) has no burden to establish the existence of a 

one-sided prevailing party fee agreement between the fee movant and the potential 

                                           
9 The fact that Glass bears this burden renders misplaced Glass’s assertion that 
there is no evidence in the record that the trial court’s dismissal was based upon a 
lack of standing.  However, the record actually contains indications that the trial 
court’s rationale was based upon lack of proof of standing, as was discussed in 
Nationstar’s motion for rehearing from the trial court’s dismissal of Nationstar’s 
complaint with prejudice.  In that motion, counsel for Nationstar stated – without 
objection, correction or rebuttal from counsel for Glass – that in hearings the trial 
court had, from the bench, indicated that Nationstar did not have standing and had 
failed in other respects. See R. 247 (“Although no findings of facts were included 
in the Order Granting [Glass’s initial] Motion to Dismiss, at the hearing the Court 
found, based on the Complaint filed and its exhibits attached thereto, that the 
underlying Note could not be classified as a negotiable instrument [meaning 
Nationstar was not a holder] and further that the allegation of failure to pay taxes 
and insurance was inconsistent with the Mortgage.”).  In any event, however, this 
issue is simply not relevant here. 
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fee payor that could be made reciprocal under § 57.105(7).  Not only would this be 

a radical change in the law, it would be an improper judicial rewrite of the 

reciprocity statute that would violate the separation of powers.  See Fla. Const. Art. 

II, § 3.  Glass and her amici may not favor the application in this case of the 

narrow scope of § 57.105(7) and of the established burden on fee movants, but 

Glass’s arguments are ultimately policy arguments better suited for presentation to 

the Legislature.  Accord Southern Alliance for Clean Energy v. Graham, 113 So. 

3d 742, 745 (Fla. 2013) (“[I]t is not this Court's function to substitute its judgment 

for that of the Legislature as to the wisdom or policy of a particular statute.”)  

(citation and internal quotations omitted). 

III. There Is No Conflict with Thornber. 

Glass also erroneously spends many pages of her brief constructing an 

argument based upon an alleged conflict with this Court’s decision in Thornber v. 

City of Fort Walton Beach, 568 So. 2d 914 (Fla. 1990), and its progeny.  This 

effort is misplaced. Thornber stands for the principle that a voluntary dismissal 

generally creates a “prevailing party” for purposes of fees (assuming that there is 

some right to prevailing party fees).  568 So. 2d at 919 (“In general, when a 

plaintiff voluntarily dismisses an action, the defendant is the prevailing party.”).10  

                                           
10 Florida courts, both state and federal, have understood the meaning and reach of 
Thornber.  See, e.g., Yampol v. Schindler Elevator Corp., 186 So. 3d 616, 617 (Fla. 
3d DCA 2016) (noting that Thornber “established, as a general rule, that ‘when a 
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But that general and uncontested principle is simply not relevant here. The 

question is not whether Glass is a prevailing party, but whether Glass as a 

“prevailing party” is entitled to fees under the specific provisions of Section 

57.105(7). 

Merely being a “prevailing party” does not entitle one to fees in Florida 

because, as stated above, Florida follows the American Rule.  There are surely 

hundreds of “prevailing parties” in Florida’s courts every day, but only a certain 

percentage of those are entitled to fees – those who have met their burden of 

demonstrating an entitlement to fees under some specific statute or contractual 

provision.  See Johnson, 200 So. 3d at 1214-15.  Following the American Rule in 

this way does not create any conflict with this Court’s Thornber decision or any of 

its progeny.   

Glass’ apparent confusion concerning Thornber is grounded in her 

mischaracterization of § 57.105(7) as a “prevailing party statute,” from which 

Glass assumes that, under the Thornber rule, any prevailing party in any voluntary 

dismissal is entitled to fees under § 57.105(7).  See Glass Br. at 21-28.  However, 

this non sequitur ignores the actual language and limited scope of § 57.105(7), 

                                                                                                                                        
plaintiff voluntarily dismisses an action, the defendant is the prevailing party.’”); 
Parra v. Minto Townpack, LLC, No. 08-14168CIV, 2009 WL 2602678, at *2 n.2 
(S.D. Fla. Aug. 21, 2009) (describing Thornber as “a case that addressed the 
general rule where a voluntary dismissal conveys prevailing party status”). 
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which allows not prevailing party fees generally, but only as between two parties 

to a contract containing a one-sided prevailing party fee agreement, as the Fourth 

District correctly held.  In other words, the Thornber principle allows a prevailing 

party statute or contractual provision to engage following a voluntary dismissal, 

but Thornber does not itself provide a basis for fees.   

Glass cites a number of cases in her discussion of Thornber, see Glass Br. at 

22-28, but these cases do not in any way undermine the Fourth District’s 

understanding of § 57.105(7), and often undermine Glass’s own position.  For 

example, Nudel v. Flagstar, FSB, 60 So. 3d 1163 (Fla. 4th DCA 2011) follows 

Thornber as to the definition of “prevailing party,” but correctly applied 

§ 57.105(7)’s requirement of contractual mutuality in holding that a borrower was 

entitled to fees.  The Fourth District so held on the basis that Flagstar – the party 

that filed the foreclosure action – was undisputedly an actual named party to the 

mortgage.  Id. at 1165 (“Finally, we reject Flagstar’s argument of estoppel. 

Flagstar and Nudel were described as the ‘lender’ and ‘borrower’ respectively in 

the mortgage and they are bound by it.”) (emphasis added); see also id. at 1164 

(“Under section 22 of the mortgage, the ‘lender’ Flagstar was entitled to reasonable 

attorney’s fees and costs in foreclosure proceedings. . . .  The mortgage between 

Nudel and Flagstar entitled Flagstar to reasonable attorney’s fees for enforcement. 

By operation of subsection 57.105(7), the contractual provision also allows 
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attorney’s fees to Nudel if she is the prevailing party.”) (emphasis added).  As an 

actual named party to the contract, Flagstar was of course bound to its provisions 

and subject to § 57.105(7) in Nudel.  This was precisely the distinction made by the 

Fourth District here.  R. 410 (citing Nudel, and noting that “[t]he result is different 

when the plaintiff was also the originating lender”).  Here, however, it is 

undisputed that Nationstar was not the named lender on the mortgage or the note – 

a point repeatedly emphasized by Glass in this litigation.11   

Additionally, in many of the cases cited by Glass where fees were awarded, 

see Glass Br. at 23-27, the issue of the inapplicability of § 57.105(7) was never 

even raised by the parties or considered by the court.  This is true of the First 

District’s decisions in Bank of New York v. Williams, 979 So. 2d 347 (Fla. 1st DCA 

2008), Walton v. Deutsche Bank Nat’l Trust Co., 201 So. 3d 831 (Fla. 1st DCA 

2016), and Lacombe v. Deutsche Bank Nat’l Trust Co., 149 So. 3d 152 (Fla. 1st 

DCA 2014), as well as the Second District’s decisions in Peters v. Bank of New 

York Mellon, 2017 WL 2304263 (Fla. 2d DCA May 26, 2017), Corrigan v. Bank of 

America, N.A., 189 So. 3d 187 (Fla. 2d DCA 2016), or in Stoltz v. Aurora Loan 

                                           
11 See, e.g., R. 83 (Glass contending: “the Note and Reverse Mortgage both 
designate ‘Lender,’ i.e., the party presumably having all interest and claims 
thereunder, as ‘Countrywide Bank, FSB.’  . . .[T]he exhibits contravene the 
Complaint’s allegation that the named Plaintiff [Nationstar] has any right, claim or 
title to the Note or under the Reverse Mortgage.”); R. 156-57 (same); R. 237-38 
(same); R. 267-68 (same, on rehearing); R. 323-27 (same, on appeal).  
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Services, LLC, 194 So. 3d 1097 (Fla. 2d DCA 2016).12  Accordingly, these 

decisions neither conflict with the Fourth District’s opinion here, nor do they 

support Glass’s erroneous interpretation of § 57.105(7).  And, just to be clear, 

contrary to Glass’s assertion, the Second District does not stand against the Fourth 

District’s opinion here, having recently cited both it and Fitzgerald in denying fees 

to a prevailing borrower in Perera v. Nationstar Mortgage, LLC, 2D17-361, 230 

So. 3d 623 (Fla. 2d DCA Nov. 22, 2017) (Nov. 22, 2017 docket order, attached as 

Tab A).13         

                                           
12 The issue was raised on rehearing in DiGiovanni v. Deutsche Bank Nat’l Trust 
Co., 226 So. 3d 984 (Fla. 2d DCA 2017), but the district court’s denial of the 
rehearing motion did not indicate a basis for the court’s denial. 
13 Glass’s references to two federal decisions construing Florida law – Sequoia 
Financial Solutions, Inc. v. Warren, 660 F. App’x 725 (11th Cir. 2016), and the 
lower court decision in that litigation, Sequoia Financial Solutions, Inc. v. Warren, 
2015 WL 13022722 (M.D. Fla. Jan. 28, 2015) – are simply misplaced here.  As 
with the other cases Glass cites, neither of these federal decisions address the 
inapplicability of § 57.105(7) issue.  What’s more, both of these federal decisions 
were issued before the release of Fitzgerald, which was the first Florida appellate 
decision to address the inapplicability issue in the context of foreclosure 
proceedings dismissed due to a lack of standing.  There is every reason to believe 
that these federal courts would have followed the Fitzgerald reasoning (given that 
the federal courts are bound to follow state court interpretations of state law).  See 
Sequoia Fin. Sols., 660 F. App’x at 727 (“In diversity cases such as this one, the 
right to attorneys’ fees is determined by reference to state law.”).  Accord Warfield 
v. Stewart, 434 Fed. App’x 777, 784 (11th Cir. 2011) (holding that “[n]either party 
has found, nor have we, a Florida case in which a non-party to a contract, who has 
not signed the contract and who has no rights or obligations under the contract, has 
been held entitled to attorney’s fees ‘arising out of’ that contract”). 
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In sum, the Fourth District’s opinion does not in any way, as Glass contends, 

undermine the “simplicity” of the Thornber principle.  Glass Br. at 23, 28.  Rather, 

the Thornber principle is untouched in this litigation. 

IV. Glass’s Suggested Estoppel Theory Is Contrary to Established Florida 
Law. 

Glass also erroneously contends that the Fourth District’s opinion in some 

way conflicts with Florida precedent on the doctrine of judicial estoppel (which 

Glass refers to as “litigation estoppel”14).  Glass also erroneously argues for the 

adoption of a new doctrine of estoppel to be applied in her favor as a basis for 

granting fees.  Glass Br. at 36-40.  That is, Glass argues that estoppel should apply 

to force Nationstar to somehow be considered a party to the Mortgage and Note so 

that § 57.105(7) might be applicable.  Setting aside the fact that, in both the trial 

and the appellate stages, Glass vehemently asserted that Nationstar was not a party 

to the Note or Mortgage – and therefore was not a party to, and could not enforce, 

the prevailing party fee provision therein – Glass’s suggested new doctrine is 

completely inconsistent with longstanding Florida law.   

In Florida, estoppel applies to prevent a party from maintaining an 

inconsistent position only where the party was previously successful in maintaining 

                                           
14 While Florida cases recognize the doctrine of “judicial estoppel” (as well as 
“equitable estoppel”), Nationstar has found no decision using the phrase “litigation 
estoppel.”  Judging from the cases cited by Glass it appears that Glass is referring 
to the judicial estoppel doctrine.    
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that position.  See, e.g., Olin’s, Inc. v. Avis Rental Car Sys. of Fla., Inc., 104 So. 2d 

508, 511 (Fla. 1958) (stating that “the theory of estoppel to maintain inconsistent 

positions . . . is not applicable unless the previous position was successfully 

maintained”); Palm Beach Cty. v. Boca Dev. Assocs., LTD., 485 So. 2d 449, 451 

(Fla. 4th DCA 1986) (quoting and following Olin’s Inc.); HFC Collection Ctr., 

190 So. 3d at 1117-18 (“In judicial proceedings, a party simply is not estopped 

from asserting a later inconsistent position (if that it can be called), unless the 

party’s initial position was successfully maintained.”) (quoting Leitman v. Boone, 

439 So. 2d 318, 322 (Fla. 3d DCA 1983)).  Here, Nationstar’s contention that it 

had authority to enforce the Mortgage and Note was not successful, and, 

accordingly, the doctrine of estoppel does not apply against Nationstar.15 

Glass’s reliance on Hodkin v. Perry, 88 So. 2d 139 (Fla. 1956) is misplaced, 

because Hodkin simply follows and supports the traditional understanding of 

estoppel as applying only when a party has first been successful.  In Hodkin, a 

doctor who supported and voted for a hospital by-law – and who was successful in 

                                           
15 Indeed, to the extent that judicial estoppel applies, it could only apply to prevent 
an award of fees to Glass here.  See HFC Collection Ctr., 190 So. 3d at 1117-18 
(holding that the defendant was estopped from relying on a contract to obtain 
attorney’s fees after having successfully asserted that she was not a party to the 
contract); accord Bank of Am., Nat. Ass’n v. Enclave at Richmond Place Condo. 
Ass’n, 173 So. 3d 1095, 1097-98 (Fla. 2d DCA 2015) (“We conclude that the 
Association’s affirmative plea of entitlement to only the lesser of six months’ 
unpaid assessments or one percent of the mortgage debt was a waiver of any claim 
to a greater assessment figure.”). 
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getting the by-law passed to his benefit – was estopped from later challenging the 

validity of that by-law.  88 So. 2d at 140.  Here, Nationstar was not successful in 

any sense with regard to its assertions that it was a party to the mortgage 

documents. 

Finally, contrary to Glass’s assertion, Nationstar is not “occupy[ing] 

inconsistent and contradictory positions.”  Glass Br. at 37.  Rather, Nationstar is 

simply dealing with the situation as it has developed – Nationstar’s standing was 

never adjudicated in Nationstar’s favor, and, at the time of the fee determination, 

Glass had not met her burden to establish the possibility of contractual mutuality 

between the parties as is required under § 57.105(7).  This situation is similar to 

that present before the Third District in Leitman, wherein that court made clear that 

no true inconsistency exists for estoppel purposes without success on the issue at 

hand: 

Similarly, we take issue with the dissent’s assertion (and the 
similar suggestion in Sousa v. Palumbo, 426 So.2d 1072 (Fla. 4th 
DCA 1983)) that the plaintiffs are estopped to assert that no award of 
attorneys’ fees can be made against them because they had previously 
unsuccessfully asserted that there was a contract. The plaintiffs sued 
on what they believed to be a contract. The trial court found that there 
was none. Based on that adverse legal ruling, the plaintiffs claimed 
that if there is no contract, there cannot be an award of attorneys' fees 
to the defendants. 

 
One cannot seriously contend that a litigant cannot claim there 

is a contract and say to a court, “if, however, you find against me on 
my claim, then based on that finding, you cannot award attorneys’ 
fees to my opponent.” In judicial proceedings, a party simply is not 
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estopped from asserting a later inconsistent position (if that it can be 
called), unless the party’s initial position was successfully maintained. 
Olin’s, Inc. v. Avis Rental Car System of Florida, Inc., 104 So. 2d 508 
(Fla. 1958). See Grauer v. Occidental Life Insurance Co., 363 So. 2d 
583 (Fla. 1st DCA 1978), cert. denied, 372 So. 2d 468 (1979). Here 
the plaintiffs did not successfully maintain that there was a contract, 
and they are thus not estopped from thereafter maintaining that since 
there is no contract, no attorneys’ fees can be awarded. 

 
. . .  

 
Lastly, the dissenter is quite correct in stating that if the 

plaintiffs “had succeeded in enforcing the agreement, fees would 
unquestionably have been awarded to them.” That is so because an 
agreement would have necessarily been found to exist. Had an 
agreement been found to exist, but merely found to be unenforceable, 
the defendants would have been entitled to attorneys’ fees. Thus, the 
situation can hardly be characterized as heads I win, tails I win. 
Instead, and rather unremarkably, it is simply a matter of if there were 
a contract, the prevailing party is entitled to fees. There being no 
contract, there can be no fees. 

 
439 So. 2d at 322-23 (footnotes omitted).  
 
V. Borrowers Challenging Standing Have Other Avenues to Recover Fees. 

 Following the plain meaning of § 57.105(7) in order to give effect to the true 

reciprocity and mutuality intended by the Legislature – as the Fourth District and 

others have held – does not leave borrowers challenging standing in foreclosure 

actions without means to recover attorney’s fees.  For instance, if circumstances 

warrant, a borrower might recover fees as a sanction under the sanctions/safe 

harbor provision in § 57.105(1).  In fact, in South Bay Lakes Homeowners Ass’n, 

Inc. v. Wells Fargo Bank, N.A., 53 So. 3d 1239 (Fla. 2d DCA 2011), and in 
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Country Place Community Ass’n v. J.P. Morgan Mortgage Acquisition Corp., 51 

So. 3d 1176 (Fla. 2d DCA 2010), the defendant homeowner’s associations were 

awarded attorney’s fees after serving § 57.105(1) motions demanding that the 

plaintiff dismiss their action based upon lack of standing.  See also HFC Collection 

Ctr., 190 So. 3d at 1120 (remanding for consideration of sanctions where 

defendant had sought fees under that basis).  The Third District specifically 

addressed this concern in Florida Community Bank, in which the court stated: 

Our decision should not be construed to prevent a party sued on a 
contract from ever recovering prevailing party fees when the party’s 
defense is that the defendant was not a party to the subject contract. 
Both Florida’s offer of judgment/proposal for settlement scheme, a 
codified in section 769.68 of the Florida Statutes and rule 1.442 of the 
Florida Rules of Civil Procedure, and the sanction provisions found in 
section 57.105, provide potential, substantive fee recovery 
mechanisms that might be applicable to a defendant asserting a non-
party defense. Additionally, in a situation where a defendant un 
successfully asserts that she is not a party to a contract, yet otherwise 
prevails in the action, section 57.105(7)'s reciprocity entitlement 
might be applicable. 
 

197 So. 3d at 1116.  See also Dan Galasso Waste Serv., Inc. v. Hemery, 528 So. 2d 

1356, 1358 (Fla. 3d DCA 1988) (“The defendant’s only remedy, if any, in this case 

was to file a motion for attorney’s fees under Section 57.105, Florida Statutes 

(1987), on the ground that the plaintiff’s action presented no justiciable issue of 

law or fact; no such motion, however, was ever filed below by the defendant.”).   
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IV. The Novel Arguments Advanced by Glass’s Amici Curiae Are Without 
Merit or Relevance Here. 

 Although much of what Glass and her amici curiae raise can be rightly 

characterized as a policy argument more appropriate for presentation to the 

Legislature than to this Court, some of Glass’s amici curiae advance novel 

arguments in an attempt to circumvent the clear text of and intent behind 

§ 57.105(7), as well as the established burden on a fee movant.  These efforts – 

which often come across as being directed at some other case or set of facts, rather 

than the case at hand – are either meritless or irrelevant, or both, and can be 

quickly addressed.   

A. Unenforceable vs. nonexistent contracts 

Two of Glass’s amici contend that the Fourth District’s opinion somehow 

overlooks or confuses the distinction between “unenforceable” contracts and 

“nonexistent” contracts, and contend that only nonexistent contracts undermine the 

applicability of § 57.105(7) as a conduit for fees.  See Brevard County Br. at 7-10; 

Korte Br. at 13-20.  But this distinction, such as it is, is simply not relevant in this 

case.  Contracts only “exist” between contracting parties.  The point here is that 

Glass never demonstrated, as was her burden, the existence of a contract containing 

a fee provision between herself and Nationstar.  When an entity is not a party to a 

contract, it cannot enforce that contract, and that contract does not exist with 

respect to it.   
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B. Standing at inception vs. at time of fee determination 

 Another of Glass’s amici raises another distinction: that of standing at the 

time of the filing of the complaint, as opposed to standing at the time of the 

determination of a right to fees.  See Ticktin Br. at 6-10.  Even if this novel but 

unsupported distinction – which appears to be quite problematic, as standing is 

historically determined as of the outset of an action – were valid in some way, this 

distinction is misplaced in this case in light of the burden being on Glass to 

demonstrate that Nationstar was a party to the fee provision before fees under 

§ 57.105(7) could be awarded.  It is undisputed that Glass did not meet this burden 

(at any time).  Accordingly, the Fourth District correctly denied fees.     

C. The Legislature intended to “level the playing field”  

Another argument made by Glass’s amici is that, in enacting § 57.105(7), the 

Legislature was intending to “level the playing field.”  See Florida Legal Aid Br. at 

7-8.  But this “leveling” was not in the abstract; rather, the Legislature’s intent was 

to “level the playing field” with regard to seeking a remedy of fees between 

contracting parties.  See Port-A-Weld, 984 So. 2d at 570 (“The public policy 

consideration underlying this statute ‘is to provide mutuality of attorney’s fee 

remedy in contract cases.’  Such statutes serve to level the playing field between 

parties of unequal bargaining power and sophistication.”) (quoting Walls v. Quick 

& Reilly, Inc., 824 So. 2d 1016, 1019 (Fla. 5th DCA 2002) (emphasis added)).  
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The Legislature was concerned about contracting parties, during their contract 

negotiations, who might make a bad bargain with regard to one-sided fee 

agreements.  See Mediplex Constr. of Fla., Inc. v. Schaub, 856 So. 2d 13, 15 (Fla. 

4th DCA 2003) (Farmer, J., dissenting) (“[T]ypically consumers lack sufficient 

bargaining power to coax business entities into recasting such [one-sided] fee 

provisions. And commercial parties need no leveling in negotiating contract terms. 

Thus the purpose behind section 57.105(7) is obviously that the Legislature found 

bilateral provisions necessary to enable consumers to have representation and, 

thereby, meaningful access to the machinery of justice in contractual disputes 

affecting important consumer and family interests.”); Smith, Credit Cards, at 190 

(“The Florida Legislature enacted section 57.105(7) to bring some equity to 

contract negotiations where only one party has a right to recover attorney’s fees in 

enforcing a contract.”) (emphasis added). 

This concern does not apply, of course, when there never was a contract 

between the parties.  As between non-contracting parties, there is no bad bargain 

because there is no bargain at all, no evaluation of risk and reward, no negotiation 

whatsoever.  In such a situation, neither party has recourse to § 57.105(7).16  

Accord Hurricane Protection & Awning, Inc. v. Pastina, 43 So. 3d 893, 895 (Fla. 

                                           
16 Of course, the field is fairly “level” in this case – while Glass has not 
demonstrated a right to fees under § 57.105(7), if Nationstar has no standing it 
cannot foreclose. 
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4th DCA 2010) (“The statute is designed to even the playing field, not expand it 

beyond the terms of the agreement.”). 

CONCLUSION 

 For the reasons stated above, the decision of the Fourth District Court of 

Appeal should be affirmed. 
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attorney's fees to the prevailing party in any litigation arising out of the note and 
mortgage.  This motion is denied.  See Nationstar Mortg., LLC v. Glass, 219 So. 3d 896, 
899 (Fla. 4th DCA 2017) (en banc) ("A party that prevails on its argument that dismissal 
is required because the plaintiff lacked standing to sue upon the contract cannot recover 
fees based upon a provision in that same contract."); Bank of New York Mellon Trust 
Co., N.A. v. Fitzgerald, 215 So. 3d 116, 119 (Fla. 3d DCA 2017) (same).
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