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STATEMENT OF IDENTITY AND INTEREST 

 The Ticktin Law Group, PLLC, is a statewide litigation law firm which has 

represented, and continues to represent, numerous homeowners in the defense of 

their foreclosure cases.  The firm has been on the cutting edge of expanding the 

field of foreclosure defense, having tried a large number of cases and handled 

many of the foundational appeal cases that have established the law on standing, 

conditions precedent, and several other defenses.   

 Currently, in addition to its cases pending in the trial levels, the firm has a 

number of pending appeals which it anticipates its clients will be the prevailing 

parties, including cases which address the very issue of prevailing party attorneys’ 

fees where there is a lack of standing.    

Providing the community with an aggressive defense strategy is only 

affordable to the homeowner by the possibility of obtaining attorneys’ fees when 

one prevails.  Therefore, both the community and the firm have a direct interest in 

insuring that the contractually protected right to attorneys’ fees is not abrogated.  
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SUMMARY OF ARGUMENT 

 

 The decision below is flawed. There is an inherent deviation from 

fundamental fairness principles in allowing a bank to file a verified pleading 

addressing its standing based on a Note and Mortgage, only to then avoid liability 

under those very documents simply by taking an inconsistent position when the 

homeowner prevails.  

 The court below expanded from the correct legal principle that if there is no 

contract at all, one can not obtain fees under it, to deny attorneys’ fees in cases 

where standing is establish at the time the right to attorneys’ fees vests, but not at 

the inception of the case.  In those cases there is no question that a contract exists, 

and as such liability for attorneys’ fees under the contract is correct. 

 The unintended consequence of the decision below is that the trial courts are 

improperly expanding the decision to cases where standing was not determined by 

the court.  Courts are denying fees in cases where no judicial determination was 

done on the merits, as in when the plaintiff takes a voluntary dismissal, or in the 

denial of Florida Rule of Civil Procedure 1.420 mandatory costs.  These denials 

establish that the decision below needs to be reversed.  

 Another unintended consequence is the judicial estoppel being created 

against the banks.  It can be expected that after a homeowner prevails in a 
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foreclosure action, absent some settlement or other resolution, the bank will file as 

many cases as it takes to complete the foreclosure.  Since the bank has now taken 

the affirmative position that it is a stranger to the contract to avoid fees, it will be 

prevented from taking any other position in those future cases.  This will cause 

additional litigation costs and expenditure of resources to deal with the issue, and it 

is more likely than not that those additional costs will then be taxed to the 

homeowner.    

STANDARD OF REVIEW 

 As the issues on appeal concern a denial of entitlement of attorneys’ fees the 

Standard of Review is De Novo.  Bank of N.Y. Mellon Trust Co., N.A. v. 

Fitzgerald, 215 So. 3d 116 (Fla. 3d DCA 2017).   

ARGUMENT 

I. CASES WHERE A DEFENDANT IS REQUIRED TO 

DEFEND AGAINST A CONTRACT WHERE THE 

PLAINTIFF FAILS TO PROVE STANDING ARE FAR 

DIFFERENT THAN WHERE THERE IS NO 

CONTRACT IN THE FIRST PLACE.  

 

The issue of the entitlement to attorneys’ fees due to a lack of standing of 

what is an otherwise true valid contract is not at all the same as the issue of 

entitlement to attorneys’ fees based on a contract which never existed in the first 

place. 
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As no attorneys’ fees are available to the prevailing party in Florida unless a 

contract or statute provides for an entitlement to fees, it makes sense that if a 

defendant should successfully claim that there was never any contract, the basis of 

any right to attorneys’ fees in a contract would be eradicated with the claim that 

there was a contract.  

It seemed logical for the Third District Court of Appeal to rule in Florida 

Cmty Bank, N.A., v. Red Road Residential, LLC., 197 So. 3d 112 (Fla. 3d DCA 

2016), that where a defendant successfully claimed that her signature on a contract 

was forged there was a lack of a contract which meant a lack of a clause within it 

which entitled a prevailing party to attorneys’ fees.   

However, there is a basic lack of fairness to a defendant in a case where a 

plaintiff wrongfully files suit based on a false document.  The playing field is more 

than slanted.  It is upside down for the defendant, as attorneys’ fees can be taxed 

against the defendant in the event that the defendant fails to persuade of a forgery, 

while the defendant who had no choice but to defend against a wrongful claim can 

get no benefit from the attorneys’ fee provisions of a void contract. 

In this respect, the courts have been more fair regarding cases where a 

contract is rescinded by some subsequent act, in that it actually existed for a 

moment of time.  See Leo v. MacLeod, 752 So. 2d 627, 628-29 (Fla. 2d DCA 
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1999) and Fabing v. Eaton, 941 So. 2d 415 (Fla. 2d DCA 2006).   

In fact, a situation where a plaintiff files a complaint based on a true 

contract, but falsely (perhaps negligently) claims to have standing, is more akin to 

a situation where there was a valid contract which is being rescinded due to 

subsequent conduct. 

It was in Bank of N.Y. Mellon Trust Co., N.A. v. Fitzgerald, 215 So. 3d 116 

(Fla. 3d DCA 2017) that the Third District Court of Appeal extended Red Road 

Residential to apply to cases where there was a lack of standing.  This is where the 

train left the tracks, to extend the law which was based on the absence of a contract 

at all, to be treated in the same manner as a contract of which the plaintiff failed to 

prove standing. 

This is especially true in situations such as the one at bar, in which the 

plaintiff was required to verify standing in order to file a foreclosure suit in the first 

place. 

The plaintiff never suggested that there was no contract.  There was a 

contract.  In fact, in many cases which come up, the mortgage contract comes into 

evidence without objection, proving one contract which has an entitlement for fees.  

Then, if the promissory note is not proved to have been assigned to the plaintiff 

before the trial, somehow, attorneys’ fees are being denied, notwithstanding the 
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fact that the mortgage is in evidence. 

 In any event, the Florida Legislature and this Court saw fit to require 

plaintiffs in mortgage foreclosure cases to verify that there is standing in order for 

them to have access to the court system.  Then, when it turns out that there is no 

standing, and that the verification is false, after what could be a very expensive 

defense involving depositions in other states, the plaintiffs who filed false 

verifications and who failed to prove standing walk away scott free laughing at the 

fact that they frustrated the process and the lawyers who seek fees in order to 

defend against wrongful mortgage foreclosure cases. 

 It is not as though there have been no incidents of wrongdoing by the 

plaintiffs’ bar in these cases.  The word “Robo-signer” has now been added to our 

lexicon.   

 At the very least, a successful plaintiff who verified a falsehood, should be 

bound by its initial representations for which a judicial benefit of maintaining its 

suit was obtained.   

II. THERE IS A DISTINCTION BETWEEN STANDING 

AT THE INCEPTION AND AT THE TIME THE 

RIGHT TO ATTORNEYS’ FEES ACCRUES. 

 

In foreclosure cases, a failure to have standing at the inception of a case will 

result in a dismissal because of lack of standing at inception.  See Corrigan v. Bank 

https://advance.lexis.com/shepards/shepardspreview/?pdmfid=1000516&crid=17e017df-1401-45a7-839a-7371759ef7a3&action=sheppreview&pdshepcat=citingref&pdshepid=urn%3AcontentItem%3A5J1K-GHK1-J9X6-H45Y-00000-00&pdshepfieldname=treatgroup&pdshepfiltervalue=0&pdshepfiltername=Cited+By&pdshepfilter=Analysis&ecomp=Lg85k&prid=e992d64b-20db-4060-88fb-f6beb6ff02f0
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of Am., N.A., 189 So. 3d 187 (Fla. 2d DCA 2016).   

This raises the issue of what happens when a plaintiff in a mortgage 

foreclosure case fails to prove standing at inception, but shows evidence of 

standing, such as by possessing a promissory note with a blank endorsement at trial 

or the time of the dismissal.     

A lack of standing at inception would defeat the plaintiffs’ claims, but it 

should not preclude a mortgagor’s right to attorneys’ fees at the time of a final 

judgment in their favor. 

In foreclosure cases, the claim for attorneys’ fees stems from the rights 

under the contract (under both the mortgage and promissory note). 

It is entirely possible, in fact, it is common, for a defendant to be consistent 

and establish that although a bank could not prove that it had standing at the time it 

filed its complaint, the contract was proven to be intact after the inception of the 

case, including the time when the prevailing homeowner filed a Motion for Costs 

Including Attorneys’ Fees.  A right to attorneys’ fees often arises during the course 

of a lawsuit.  For instance, a fee entitlement pursuant to Florida Statute § 57.105(1) 

or (2) arises after commencement of the suit, as does a right to fees pursuant to 

Florida Statutes § 768.79.  In fact, no right exists for a defendant for attorneys’ fees 

without a request in an Answer, which does not arise until after inception of the 

https://advance.lexis.com/shepards/shepardspreview/?pdmfid=1000516&crid=17e017df-1401-45a7-839a-7371759ef7a3&action=sheppreview&pdshepcat=citingref&pdshepid=urn%3AcontentItem%3A5J1K-GHK1-J9X6-H45Y-00000-00&pdshepfieldname=treatgroup&pdshepfiltervalue=0&pdshepfiltername=Cited+By&pdshepfilter=Analysis&ecomp=Lg85k&prid=e992d64b-20db-4060-88fb-f6beb6ff02f0
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case. 

Entitlement to attorneys’ fees arises at the time the prevailing party obtains a 

final judgment.  Cheek v. McGowan Electric Supply Co., 511 So. 2d 977 (Fla. 

1987) (held an attorney's fee can only be recovered after the determination of the 

prevailing party has been made). 

In the majority of the cases where a homeowner prevails on the theory of 

lack of standing at inception, the bank appears at trial with the original promissory 

note in hand, which is often admitted into evidence unopposed.  The Mortgage is 

also routinely admitted as a self-authenticating document, as it contains the 

recording information.  Both of those documents contain separate and independent 

rights to costs and attorneys’ fees, both of them defining costs to include attorneys’ 

fees.  The bank’s possession of the promissory Note at the time of trial, with a 

blank endorsed allonge or a special endorsement, makes it evident that the bank is 

bound by the promissory Note and Mortgage as there was negotiation of the 

documents at issue at some point after the inception of the case.  The bank should 

not be permitted to use those documents as evidence during the trial, and then take 

the opposite position in order to avoid its obligations to pay attorneys’ fees under 

those very documents upon which it relied after it fails in establishing its case-in-

chief.  
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Because entitlement to attorneys’ fees is determined at the time rendition of 

the final judgment arises, the bank’s possession of the Note at trial means the bank 

is in agreement with the terms of the Note and Mortgage, and would have sought 

attorneys’ fees pursuant to the loan documents if it prevailed.   

When a bank presents the original promissory Note at trial, there is no 

question that it assented to the terms of the promissory Note or the party’s right to 

enforce the promissory Note by the time of trial, least after the trial, when the 

claim for entitlement to attorneys’ fees is established and vested. 

Most homeowners do not deny that the bank had such a contractual right.  

The argument by the homeowners is simply of proof that at the time of the 

inception of the lawsuit (a critical time for particularly foreclosure suits), there is 

no evidence that the contract (promissory note) was properly assigned/negotiated, 

transferred or in the hands of the bank. As opposed to the requirement in a 

foreclosure lawsuit that a bank possessed standing at the time of inception of the 

lawsuit, there is no similar rule that the right to attorneys’ fees cannot be based on 

a contract which is proven during trial, but which is not proven for the moment of 

inception of the foreclosure lawsuit.  

The right for attorneys’ fees to the prevailing homeowner does not 

materialize until the bank fails in establishing its burden of proof, and a final 



 
 

 

10 
 
 
 

judgment is entered for the homeowner.  Therefore, the bank’s failure to establish a 

lack of standing at inception should not alter the homeowner’s rights to attorneys’ 

fees at the time a final judgment is entered against a bank which is in physical 

possession of the Note.   

III.  GLASS IS BEING INEQUITABLY APPLIED AS A COMPLETE 

BAR OF ATTORNEYS’ FEES TO PREVAILING DEFENDANTS. 

 

 The unintended consequence of the decision below has been an inequitable 

and broad application which denies attorneys’ fees even in cases where a 

homeowner has prevailed on issues other than standing.     

In Fitzgerald, the Third District held that because the trial court found no 

contract existed between the parties, there was no basis to invoke the compelled 

mutuality provision of section 57.105(7). Bank of New York Mellon Trust 

Company, N.A. v. Fitzgerald, 215 So. 3d 116 (Fla. 3d DCA 2017).  Of critical 

importance, the trial court made an affirmative determination not only that the 

plaintiff lacked standing at the inception, but that a specified non-party was the 

appropriate party with standing. Id.  This is a very narrow holding.  

It is very concerning that trial courts are now expanding the Glass and 

Fitzgerald decisions to factual situations where homeowners prevail on legal 

arguments other than standing.  For example, there are cases where the trial courts 

deny the successful defendants their right to attorneys’ fees where there was no 
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decision as to standing, but rather where there was a voluntary dismissal after an 

Answer and Affirmative Defenses are filed, if one of the Affirmative Defenses is 

of lack of standing.   

Additionally, although the prevailing homeowner would be entitled to 

recover its costs pursuant to Fla. R. Civ. P 1.420, trial courts are denying that 

request again based on Glass.  This is another wrongful expansion of Glass, as the 

language in the Rule is mandatory, to wit, the court “shall” award costs to the 

prevailing party. Because the documents at issue define costs to include reasonable 

attorneys’ fees, again, by the time that the homeowner obtains a final judgment the 

bank has assented to the Note and Mortgage in question, and they are responsible 

for the costs associated with the action, which by definition includes attorneys’ 

fees.   

Because Glass was improperly decided as it applies to cases where standing 

at the time of trial or the dismissal is not in question, the broad application it is 

being given to deny attorneys’ fees to the prevailing homeowner all together is not 

equitable.  

IV. A BANK’S ARGUMENT THAT THEY ARE NOT A PARTY  

  TO THE CONTRACT TO AVOID FEES WILL FRUSTRATE  

  FUTURE LITIGATION. 

 

As argued by the Petitioner and the other Amici, the case at hand invokes the 
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issue of estoppel.  A foreclosing bank is doing itself a disservice by taking the 

affirmative legal position that it is a stranger to the contract in order to avoid 

liability for attorneys’ fees.  When a motion for fees is denied to a prevailing 

homeowner, it is a judicial determination that in fact the bank lacked standing to 

enforce the Note and Mortgage.  However, unless the debt at issue is satisfied, the 

alleged default cured, or the Note and Mortgage invalidated, the banks will re-file 

subsequent foreclosure cases until they are able to obtain a final judgment.   

In these future cases the homeowners will be able to challenge the bank’s 

standing based on the fact that the trial court in the dismissed action accepted the 

bank’s argument that it lacked standing in order to avoid liability for attorneys’ 

fees.  Since standing is an essential element to a foreclosure case, the banks may 

find themselves precluded by the doctrine of judicial estoppel from then taking the 

inconsistent position that the standing defect has been cured when it files a new 

foreclosure action.  Even if it argues that somehow it took actions to make sure it 

had standing prior to filing the new case, the break in the negotiability chain 

caused by its denial of standing to avoid attorneys’ fees in the dismissed action is 

something that it will not be able to repair.   

The banks are as such creating for themselves additional litigation costs and 

troubles in the future case, which ultimately they will pass those costs to the 
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consuming public directly, thus creating further damage to our economy.  

Accordingly, reversing the decision below will assist in preventing the banking 

industry from suffering another collapse in the future because of protracted and 

expensive future foreclosure litigation.   

CONCLUSION 

 

 Based on the arguments supra, and those raised by the Petitioner and her 

other Amici, the Court is asked to correct the wrong caused by the decision below.  

Foreclosure cases are decided under equitable principles, and it is inequitable to 

reward a bank by allowing it to wrongfully prosecute a foreclosure case, and then 

let it avoid attorneys’ fees simply by disavowing the very documents on which it 

was relying.  Our legal system is meant to protect our citizenry from being 

subjected to that kind of a result, yet, the decision below abandons that protection.  

Accordingly, the Court should reverse the decision below.  
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