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THE IDENTITY OF AMICUS  

CURIAE AND ITS INTEREST IN THIS CASE 

 

 Brevard County Legal Aid, Inc. is a not-for-profit organization that provides 

legal assistance to the working poor, the elderly, and disadvantaged residents 

within Brevard County in foreclosures and other matters.  Although grant money 

provides limited funding for its legal work, the organization’s ability to collect 

prevailing party attorney fees provides additional funds to continue its legal 

services to these families.  The Fourth District Court’s Opinion threatens to 

eliminate this valuable source of funds.  

In addition, eliminating homeowners’ prevailing party attorney’s fees will 

have a chilling effect on attorneys willing to take meritorious cases on 

contingency, which will effectively deny financially disadvantaged families 

meaningful access to the courts. 

STANDARD OF REVIEW 

Because the outcome in this case depends upon the interpretation of section 

57.105(7), Florida Statutes, and contract law, the standard of review is de novo. 

Continental Cas. Co. v. Ryan Inc. E., 974 So.2d 368, 373 (Fla. 2008). See also 

Heylin v. Gulfstream Property and Cas. Ins., Co. 147 So.3d 659, 661 (Fla. 5th 

DCA 2014) (“[T]his court reviews a trial court's interpretation of a contract de 

novo.”). 
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SUMMARY 

 This appeal is to review an Opinion from the Fourth District Court of Appeal 

holding that a homeowner is never entitled to recover attorney fees under Fla. Stat. 

§ 57.105(7) where the foreclosure case is dismissed for the bank’s failure to prove 

its standing.  This broad holding overlooks and/or conflicts with well settled law 

on several issues discussed below.  The Opinion should be reversed.    At the very 

least, this Court should limit the scope of the Opinion so as not to preclude 

recovery of fees in the circumstances discussed below. 

First, it is well settled that a party may not accept the benefits of a contract, 

then repudiate its own obligations under the same contract.  Most (if not all) 

plaintiffs filing mortgage foreclosure cases accepted payments under the note and 

mortgage being foreclosed. Some continue to do so during the foreclosure action.  

In addition, all foreclosing plaintiffs (or their trusts or servicers) have accepted a 

mortgage lien on the property, which secures payment of the note in full upon sale 

and is not eliminated upon dismissal of the foreclosure.  Because these lenders 

have received and will continue to receive benefits under the note and mortgage, 

they cannot now repudiate their own obligations under the same contracts to avoid 

their liability for attorney fees. This is exactly what Opinion would allow if it were 

to stand as written.   
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Second, the Opinion confuses a non-existent contract with an 

unenforceable contract, the latter of which allows for the recovery of attorney 

fees.  The mortgage contract is a distinct and separate agreement from the note, 

with its own attorney’s fee provision.  By filing the foreclosure, the plaintiff 

elected to invoke the rights and obligations of the mortgage, including the attorney 

fee provision. Although the mortgage contract may be deemed unenforceable 

without standing to sue on the note, that does itself not negate the existence of the 

mortgage contract between the parties.   

Third, the Opinion overlooks well settled law that litigants are estopped 

from changing their position within the course of litigation to the detriment of the 

opposing party.  Where plaintiffs hold themselves out as parties to the note and 

mortgage throughout the litigation, it would be inequitable to permit them to 

change their position solely to avoid their liability for attorney fees under the same 

note and mortgage.  The Opinion as written would allow this inequitable result.1  

For these reasons, the Opinion should be reversed.  At the very least, 

concessions should be made to allow for fee recovery on the grounds and 

situaitons discussed here. 

 

                                                           
1  Ms. Glass raised this “litigation estoppel” argument in her initial brief.  

Undersigned elaborates on this argument by showing that homeowners are not 

themselves taking an inconsistent position regarding a lender being a party to the 

note or mortgage. 
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ARGUMENT 

A. It is well settled that a party may not receive the benefits under a 

contract, then avoid the burdens of the same contract.    

 

In most foreclosure actions (if not every), the lender has received benefits 

under the note and mortgage.  Some have accepted payments for years before the 

foreclosure action, and even accepted payments during the foreclosure action in the 

form of trial payments as consideration for permanent mortgage modifications and 

other attempted loss mitigation settlements. The plaintiffs also received, and 

continued to receive during and after the foreclosure, the benefits of a lien arising 

from the recorded mortgage that cannot be satisfied until the amounts due under 

the note are paid in full, including all interest and fees accrued under the note.2  

Where the lenders have accepted the benefits of the note and mortgage, they are 

estopped from avoiding their own obligations under the same contacts, including 

their liability for attorney fees.3 See Warren v. Tampa Mortg. Investors' Co., 112 

Fla. 555, 563, 150 So. 738, 741 (1933) (“The law is too well settled to admit of 

controversy that one may not accept the fruits of a contract and at the same time 

renounce, or repudiate, the burdens which that contract places upon him.”).  In 

                                                           
2  Dismissal of a foreclosure does not remove these benefit for plaintiffs.  If it 

did, would homeowners not be entitled to quiet title? 
3  The Court should note that this type of estoppel is different than the 

“litigation estoppel” addressed in Section D below. 
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addressing various types of estoppel, the court in Head v. Lane, 495 So. 2d 821 

(Fla. 4th DCA 1986), stated the concept as follows: 

Another form of estoppel occurs where a person attempts to 

repudiate the obligations and validity of a transaction after 

accepting the benefits resulting from it. This rule was recognized in 

Doyle v. Tutan, 110 So.2d 42, 47 (Fla. 3d DCA 1959), where the 

court quoted with approval the following language contained in 19 

Am.Jur., Estoppel, sec. 64: 

“Estoppel is frequently based upon the acceptance and retention 

by one having knowledge or notice of the facts of benefits from 

a transaction, contract, instrument, regulation, or statute which 

he might have rejected or contested. This doctrine is obviously 

a branch of the rule against assuming inconsistent positions, 

and it has been said that such cases are referable, when no fraud 

either actual or constructive is involved, to the principles of 

election or ratification rather than to those of equitable estoppel. 

The result produced, however, is clearly the same and the 

distinction is not usually made. Such estoppel operates to 

prevent the party thus benefited from questioning the validity 

and effectiveness of the matter or transaction in so far as it 

imposes a liability or restriction upon him, or, in other words, 

it precludes one who accepts the benefits from repudiating the 

accompanying or resulting obligation....” 

 

    Id. at 824 (emphasis added). 

 

Accord Giller v. Cafeteria of S. Beach Ltd., LLP, 967 So. 2d 240, 242 (Fla. 3D 

DCA 2007) (“One cannot both take advantage of contract provisions to seek to 

impose liability on an individual professional and at the same time avoid another 

contract term or provision for which it has no use.”); Kroma Makeup EU, LLC v. 
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Boldface Licensing + Branding, Inc., 845 F.3d 1351, 1357 (11th Cir. 2017)(same); 

Mazzoni Farms, Inc. v. E.I. DuPont De Nemours & Co., 223 F.3d 1275, 1283 (11th 

Cir. 2000) (“This principle ensures that a party who accepts the proceeds and 

benefits of a contract remains subject to the burdens the contract places upon 

him.”) (citations omitted); Gay v. Brencorp, Inc., No. 3:09-CV-1002-J-JBT, 2012 

WL 162354, at *10 (M.D. Fla. Jan. 19, 2012), aff'd, 554 F. App'x 811 (11th Cir. 

2014) (same).   As stated by the Second DCA in United Contractors, Inc. v. United 

Const. Corp., 187 So. 2d 695 (Fla. 2D DCA 1966)  

[A]s a general rule where a person has, with knowledge of the 

facts, acted or conducted himself in a particular manner, or 

asserted a particular claim or right, he cannot afterward assume 

a position inconsistent with such act or conduct to the prejudice 

of another who has acted in reliance on such conduct. The 

doctrine requires of a party consistency of conduct, when 

inconsistency would work substantial injury to the other party. 

 

    Id. at 701–02. 

 

The Fourth District Court’s Opinion, as written, would allow plaintiffs to 

accept the benefits of a note and mortgage lien for years, and then repudiate their 

obligations for attorney fees under the same note and mortgage when they are 

unsuccessful in their suit on those contracts.  This Court should not allow such an 

inequitable result.  
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B. The Fourth District Court Opinion confuses an unenforceable 

contract with a non-existent contract, the former of which still allows 

for a recovery of attorney fees.          

 

A lender has the option to sue solely on the note without invoking its rights 

and obligations under the mortgage, which is a distinct agreement from the note 

with its own attorney fee provision.4  See Taylor v. Am. Nat. Bank of Pensacola, 63 

Fla. 631, 652, 57 So. 678, 685 (Fla. 1912) (“The promise to pay is one distinct 

agreement, and, if couched in proper terms, is negotiable. The pledge of real estate 

to secure that promise is another distinct agreement…”); Wells Fargo Bank, N.A. v. 

Williamson, 199 So.3d 1031, n.1 (Fla. 4th DCA 2016) (“Florida law is well-settled 

that a note and a mortgage are separate instruments and a party may exercise its 

rights under one document without barring an action under the other document.  

Thus, a plaintiff can sue on the note without foreclosing the mortgage, as they are 

distinct agreements.”) (emphasis added) (quotations omitted); Zander v. Cima, 197 

So. 3d 1082, 1085 (Fla. 2d DCA 2015) (“A note and a mortgage are distinct 

agreements, and as such a suit may be brought to recover on the note without 

foreclosing the mortgage.”).    

Where a lender elects to sue for foreclosure of a mortgage rather than sue 

solely on the note, it invokes all the rights and obligations under the mortgage, 

including the attorney fee provision of that mortgage.  See Nudel v. Flagstar Bank, 

                                                           
4  Undersigned counsel does not recall ever seeing a mortgage, whether Fannie 

Mae, FHA or otherwise, that does not include an attorney fee provision. 
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FSB, 60 So. 3d 1163, 1165 (Fla. 4th DCA 2011) (in granting attorney fees upon 

dismissal for lack of standing, the court held “Flagstar may not seek affirmative 

relief under the mortgage and then take the position that provisions of the mortgage 

do not apply to it.”).    Although the mortgage may ultimately be deemed 

unenforceable absent the lender’s proof of standing to sue on the note, the 

dismissal does not negate the existence of the mortgage contract between the 

parties.5  As stated in Section A above, these lenders have received, and continue 

to receive during and after the foreclosure, the benefits of a lien arising from their 

recorded mortgages that cannot be satisfied until the amounts due under the note 

are paid in full, including all interest and fees accrued under the note.   Plaintiff’s 

also receive the benefits of a lis pendens during the foreclosure due to the recorded 

mortgage.  Because the mortgage contract exists, the borrower is entitled to 

recover fees under the mortgage regardless of whether the mortgage was deemed 

unenforceable due to the lender’s failure to prove its standing under the note.  As 

stated by this Court in Katz v. Van Der Noord, 546 So. 2d 1047 (Fla. 1989): 

The distinction between no contract at all and one that is 

unenforceable makes all the difference. We hold that when parties 

enter into a contract and litigation later ensues over that contract, 

attorney's fees may be recovered under a prevailing-party attorney's 

fee provision contained therein even though the contract is 

rescinded or held to be unenforceable. 

                                                           
5 If the plaintiff is not the originating lender, it is likely still a party to the mortgage 

by virtue of an assignment of the mortgage, a pooling and service agreement, a 

merger or other transfer. 
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Id. at 1049 (citations omitted) 

(emphasis added). 

 

 

Accord Gray v. Michael O'Shaughnessy, Inc., 574 So. 2d 288, 289 (Fla. 5th 1991) 

(citing Katz) (“This principle is no less true when the contract is found to be 

cancelled by the agreement of the parties. The cancellation does not erase the fact 

that valid enforceable obligations regarding responsibility for attorney's fees and 

costs in the event of litigation under the contract exist between the parties.”); 

Pirtek USA, LLC v. Twillman, 2016 WL 5846978, at *6 (M.D. Fla. Oct. 6, 2016), 

motion for relief from judgment denied, No. 616CV01302ORL37TBS, 2016 WL 

7116205 (M.D. Fla. Dec. 7, 2016) (“Noting that certain provisions of a void or 

voidable contract may remain operative solely on the basis of equitable 

considerations, the court concluded that ‘it would be unjust’ to preclude the 

recovery of fees in Katz.”). 

In any foreclosure action, there is no dispute that the litigation is to foreclose 

a mortgage.  There is no dispute that a mortgage contract contains rights and 

obligations separate from the note and that foreclosure cannot be sought without 

the lender invoking its rights and obligations under the mortgage.  There is no 

dispute that by filing a foreclosure action, the lender chooses to invoke the rights 

and obligations of the mortgage rather than sue solely on the note.  Even though 

the mortgage foreclosure may be ultimately dismissed, the mortgage contract still 
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exists, even if it was unenforceable, and remains a valid lien against the subject 

property.  It defies reason to allow a lender to invoke its rights under the mortgage 

by seeking to foreclose the mortgage, but then argue that it is not obligated by the 

attorney’s fee provisions of that same mortgage.   This Court should not permit 

such an inequitable outcome. 

C. The case upon which the Fourth District Court based its Opinion 

actually supports an award of fees where the lender is a party to the 

mortgage, even if the lender was not entitled to enforce the note.  

 

In the seminal case upon which the Fourth District Court opinion relies, 

Bank of N.Y. Mellon Trust Co., N.A. v. Fitzgerald, No. 3D16-981, 2017 WL 

815352, (Fla. 3d DCA 2017), the court reversed an award of attorney fees 

“because the trial court found that the Bank lacked standing to bring suit under 

both the mortgage and note.” (emphasis added).  Id. at **4 (“There was no 

Assignment of Mortgage, or any other document evidencing a transfer to the 

[Bank] prior to the institution of the action…Because the trial court found that no 

contract existed between the parties, which would entitle one to recover attorney's 

fees in the first place, there is no basis to invoke the compelled mutuality 

provisions of section 57.105(7)”) (quotations omitted).  The suggestion in 

Fitzgerald is that where the plaintiff is a party to the mortgage, there is a contract 

between the parties upon which to base a claim for attorney fees.  This is in accord 

with the well settled law cited above that the note and mortgage are two separate 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS57.105&originatingDoc=I03751720ffa911e692ccd0392c3f85a3&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_794b00004e3d1
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and distinct agreements with their own obligations.  See Taylor v. Am. Nat. Bank of 

Pensacola, 63 Fla. 631, 652, 57 So. 678, 685 (Fla. 1912); Wells Fargo Bank, N.A. 

v. Williamson, 199 So.3d 1031, n.1 (Fla. 4th DCA 2016); Zander v. Cima, 197 So. 

3d 1082, 1085 (Fla. 2d DCA 2015).    The Fourth District Court Opinion should be 

reversed to the extent it suggests that a borrower is not entitled to recover attorney 

fees under an existing and continuing mortgage contract solely because the lender 

was unsuccessful in enforcing the note. 

D. When considering Ms. Glass’ “litigation estoppel” argument, the 

Court should note that homeowners seeking to recover fees are not 

themselves taking an inconsistent position with regard to a lender 

being a party to the note or mortgage.       

 

Because Nationstar took the position in this case that it was a party to the 

Note and Mortgage, Ms. Glass argues that Nationstar may not now maintain an 

inconsistent position in the same case for the sole purpose of avoiding its liability 

for attorney fees.  This “litigation estoppel”6 concept was described in Federated 

Mut. Implement & Hardware Ins. Co. v. Griffin, 237 So. 2d 38 (Fla. 1st DCA 

1970) as follows: 

                                                           
6  The cases do not use the terms “litigation estoppel.”  Undersigned uses this 

term to distinguish it from the type of estoppel argued in Section A above, which 

precludes a party from accepting payments and other benefits under a contract and 

then disclaiming liability under the same contract.  It may also be distinguished 

from judicial estoppel, which requires the party to succeed on a position in one 

legal proceeding before being estopped from taking a different position in separate 

legal proceeding.  “Litigation estoppel” does not appear to require success on the 

argument to apply, but instead prevents a litigant from taking contradictory 

positions within the same case to the detriment of the other party.  
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The general rule has long been established in Florida and other 

jurisdictions that litigants are not permitted to take inconsistent 

positions in judicial proceedings and that a party cannot allege 

one state of facts for one purpose and at the same action or 

proceeding deny such allegations and set up a new and different 

state of facts inconsistent thereto for another purpose. 

 

    Id. at 41. 

 

 

Accord Rosenburg v. Metrowest Master Ass'n, Inc., 116 So.3d 641, 644 (Fla. 5th 

2013) (estopping a plaintiff from denying his liability for fees because, by suing, 

he held himself out to be an association member with standing under section 

720.305(1) (citing United Contractors, Inc. v. United Constr. Corp., 187 So.2d 

695, 701–02 (Fla. 2d DCA 1966) (explaining that the doctrine of equitable 

estoppel precludes a party from maintaining a position inconsistent with a position 

previously asserted where inconsistency would cause substantial injury to the 

opposing party)).  Montero v. Compugraphic Corp., 531 So.2d 1034, 1036 (Fla. 3d 

DCA 1988) (citing Rigg v. Vernell, 428 So.2d 668 (Fla. 3d DCA 1982) ("A litigant 

cannot, in the course of litigation, occupy inconsistent and contradictory 

positions.")). 

Some lenders will argue that it is the borrower that should be estopped from 

asserting that lender is a party to the note or mortgage since the borrower won on 

standing.  This is not accurate.  A borrower denying the lender’s standing is simply 

challenging the lender’s proof of its right to enforce the note and mortgage, not the 
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existence of a contractual relationship under the mortgage. Nearly every borrower 

admits the existence of the note and mortgage.  They signed the documents.  In a 

world where mortgages are bundled and sold multiple times and serving rights are 

rarely static, homeowners do not have all the facts to tell them who can enforce the 

note and mortgage against them.  Lenders should know.  They should have the 

evidence to prove their right to enforce the note and mortgage when they file suit, 

but a spate of reversals and dismissals has demonstrated that this is not always the 

case.  Yet where a lender claims its right to foreclose from a mortgage contract that 

the borrower signed and uncontrovertibly exists as a valid encumbrance on the 

property, the borrower is entitled to enforce the attorney fee provision of the 

mortgage even though it was unenforceable in the foreclosure action.  See Katz v. 

Van Der Noord, 546 So. 2d 1047 (Fla. 1989).   Where the lender elected to sue on 

the mortgage rather than sue solely on the note, and held itself out at all times as 

the party entitled to enforce the note and mortgage, it cannot reverse course and 

deny its obligations under those contracts to avoid its liability for fees.  This Court 

should not allow such inequity. See Katz v. Van Der Noord, 546 So. 2d 1047 (Fla. 

1989).    

E. The holding in Glass is bad policy. 

This Court previously expressed a policy against lenders filing foreclosure 

actions until they verify their standing to enforce the note and mortgage.  See In re 
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Amends. to the Fla. Rules of Civ. Pro., 44 So. 3d 555, 556 (Fla. 2010) (Adopting 

new verification requirements “to provide incentive for the plaintiff to 

appropriately investigate and verify its ownership of the note or right to enforce the 

note” and “to prevent the wasting of judicial resources and harm to defendants 

resulting from suits brought by plaintiffs not entitled to enforce the note.”).   

Removing homeowners’ right to prevailing party attorney fees where the lenders 

fail to prove their standing removes the biggest incentive for lenders to verify their 

standing before filing suit (liability for attorney fees). Also, instead of voluntarily 

dismissing their cases when they subsequently learn of their lack of standing, and 

accepting liability for attorney fees, plaintiffs are now incentivized by the Opinion 

to proceed to trial and/or appeal, with all the time and expense that creates for the 

defendants and the courts, hoping that an involuntary dismissal for lack of standing 

will relieve them of liability for attorney fees.  Plaintiffs can do this even where 

there are deficiencies other than lack of standing.  Instead of losing on a failure to 

prove compliance with contractual conditions precedent, for example, and being 

held liable for attorney fees, the plaintiff can admit at trial it does not have 

standing, get an involuntary dismissal on those grounds, and again avoid liability 

for defendant’s attorney fees.  Reversing the Opinion, and holding plaintiffs liable 

for attorney fees, will encourage more dismissals where the deficiencies in the case 

are clear, will encourage more concessions of error on appeal, will reduce the 
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burden on the courts, and will encourage more settlements before trial (and likely 

save some homes under terms both parties can live with). 

 The families Brevard County Legal Aid represents are typically at a 

financial disadvantage to the other parties in their lawsuits.  This is especially so in 

mortgage foreclosures, where the plaintiffs are often national banks or their 

servicers.  For most of these families, Brevard County Legal Aid is their only 

option for obtaining competent foreclosure defense.  Eliminating prevailing party 

attorney’s fees will have a chilling effect on attorneys willing to take meritorious 

cases on contingency, including referrals from Brevard County Legal Aid.   Not 

only will this limit the number of attorneys that local families can turn to for 

foreclosure defense on their own, it would likewise limit the number of attorneys 

Brevard County Legal Aid could turn to for competent foreclosure defense for its 

clients.  Reducing the number of attorneys willing to accept foreclosure cases on a 

contingency basis will effectively deny these financially disadvantaged families 

meaningful access to the courts.  Without attorneys willing to represent these 

families on a contingency basis, the attorney’s fees these families would incur to 

successfully defend their foreclosures could equal or exceed the value of the home 

they are trying to protect.  The result is that even wrongful foreclosures would go 

undefended. 



16 
 

CONCLUSION 

 For the foregoing reasons, this Court should reverse the Fourth District 

Court’s Opinion.  At the very least, concession should be made to allow for 

attorney fee recovery on the grounds and situations discussed above. 
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afischer@cunninghamlaw.com   service@kwlawfirm.com 

Attorney for the Petitioner   appeals@kwlawfirm.com 

       Attorney for Amicus 

Marc James Ayers, Esq. 

Bradley Arant Boult Cummings, LLP 

One Federal Place 

1819 Fifth Avenue North 

Birmingham, Alabama 35203-2104 

mayers@bradley.com 

Attorney for the Respondent 

 

Yanina Zilberman, Esq. 

Oppenheim & Pilelsky, PA 

2500 Weston Road, Suite 404 

Weston, Florida 33331 

yanina@oplaw.net 

Attorney for Amicus 
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Kendrick Almaguer, Esq. 

Peter Ticktin, Esq. 

Jamie Alan Sasson, Esq. 

Ticktin Law Group, PLLC 

270 SW Natura Avenue 

Deerfield Beach, FL 33441 

Serv518@legalbrains.com 

Attorney for Amicus 

 

/s/Nicholas J. Vidoni    /s/ Beau Bowin     

Attorney      Attorney 
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