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STATEMENT OF THE CASE AND OF THE FACTS 

This matter stems from the Fourth District Court of Appeal’s denial of 

attorneys’ fees to Petitioner Marie Ann Glass, who sought fees against Respondent 

Nationstar Mortgage, LLC (“Nationstar”), pursuant to Fla. Stat. § 57.105(7).  

Nationstar had appealed the trial court’s dismissal of Nationstar’s foreclosure 

action against Glass, wherein Glass had strenuously and repeatedly argued that 

Nationstar had no standing and authority to foreclose because Nationstar was not a 

party to the note and mortgage.   

Following Nationstar’s voluntary dismissal of its appeal, Glass sought fees 

under § 57.105(7) – which provides a limited statutory exception to the “American 

Rule” on fees, in that it operates to make one-sided attorney fee provisions in 

contracts reciprocal, thus providing for mutuality of the fee remedy in an action.  

On April 12, 2017, the Fourth District Court of Appeal denied Glass’s motion for 

fees.  Glass sought both rehearing and rehearing en banc, as well as certification of 

the fee issue as a matter of great public importance.  On June 21, 2017, the Fourth 

District Court of Appeal granted Glass’s motion for rehearing en banc, and issued 

a unanimous, en banc opinion again denying Glass motion for attorney’s fees (the 

“En Banc Opinion”).  In that En Banc Opinion, the unanimous district court – 

following the reasoning of the Third District Court of Appeal in Bank of New York 

Mellon Trust Co., N.A. v. Fitzgerald, 215 So. 3d 116 (Fla. 3d DCA 2017), and of 
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the Fifth District Court of Appeal in HFC Collection Ctr., Inc. v. Alexander, 190 

So. 3d 1114 (Fla. 5th DCA 2016) – held that Glass could not recover fees under 

the clear language of § 57.105(7), noting that Glass had not met her required 

burden of demonstrating the existence of a fee provision to which Nationstar was a 

party that could therefore be made reciprocally applicable to Glass under 

§ 57.105(7).  See Opinion at 3 (see Appendix to Glass Juris. Brief) (“[T]o be 

entitled to fees pursuant to the reciprocity provision of section 57.105(7), the 

movant must establish that the parties to the suit are also entitled to enforce the 

contract containing the fee provision.”). 

On August 10, 2017, the Fourth District Court of Appeal denied Glass’s 

motion to certify, and Glass pursued discretionary review by this Court.   
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SUMMARY OF THE ARGUMENT 

This Court should decline jurisdiction, as Glass has not demonstrated that 

the En Banc Opinion creates any “express and direct” conflict.   

The En Banc Opinion does not expressly and directly conflict with the First 

and Second District decisions cited by Glass, because the inapplicability of § 

57.105(7) under these circumstances was either never raised in those cases, or does 

not appear to have been expressly addressed in any published form.  Furthermore, 

the En Banc Opinion does not conflict with the principle from Thornber v. City of 

Fort Walton Beach, 568 So. 2d 914 (Fla. 1990) that a voluntary dismissal generally 

creates a prevailing party.  Section 57.105(7) is not a general prevailing party fee 

statute, but applies only as between two parties to a contract containing a one-sided 

prevailing party fee agreement. 

Finally, the En Banc Opinion does not conflict with precedent concerning 

the doctrine of judicial estoppel (which Glass refers to as “litigation estoppel”).  

The En Banc Opinion does not address this doctrine.  In any event, it is well 

established that judicial estoppel applies to prevent a party from maintaining an 

inconsistent position only where the party was previously successful in maintaining 

that position, which is not the case with Nationstar here.     

Simply put, there is no “express and direct” conflict justifying the invocation 

of this Court’s jurisdiction.  
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ARGUMENT 

As the basis for this Court’s jurisdiction, Glass asserts that the En Banc 

Opinion conflicts with various decisions of the First and Second Districts – 

technically, with often-summary orders issued in connection with those decisions –

and with certain lines of precedent.  Glass is incorrect, as there is no conflict 

calling for this Court’s review.  

This Court’s “conflict” jurisdiction is intentionally narrow, and invocation of 

that discretionary jurisdiction requires a petitioner to demonstrate not an implied or 

assumed conflict, but one that is “express” and “direct” on the precise question of 

law at issue.  Fla. Const. art. V § 3(b)(3) (providing that this Court “[m]ay review 

any decision of a district court of appeal . . . that expressly and directly conflicts 

with a decision of another district court of appeal or of the supreme court on the 

same question of law”); Fla. R. App. P. 9.030(a)(2)(A)(iv) (same); see also, e.g., 

Dep’t of Health & Rehab. Servs. v. Nat'l Adoption Counseling Serv., Inc., 498 So. 

2d 888, 889 (Fla. 1986); Jenkins v. State, 385 So. 2d 1356, 1359 (Fla. 1980).  As 

this Court has made clear, to be “express and direct,” a purported conflict “must 

appear within the four corners of the majority decision.”  Reaves v. State, 485 So. 

2d 829, 830 (Fla. 1986).1   

                                           
1 Accordingly, this Court does not exercise its “discretionary review jurisdiction or 
extraordinary writ jurisdiction to review per curiam denials of relief, issued 
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As discussed below, Glass has not demonstrated that the En Banc Opinion 

creates an “express and direct” conflict.  

I. The En Banc Opinion Does Not “Expressly and Directly” Conflict with 
Decisions from the First and Second District Courts of Appeal. 

 Contrary to Glass’s assertions, the En Banc Opinion does not “expressly and 

directly” conflict with decisions of the First and Second District Courts of Appeal.   

Glass’s primary argument is her assertion of an alleged conflict with Bank of 

New York v. Williams, 979 So. 2d 347 (Fla. 1st DCA 2008).  However, the issue 

presented in the En Banc Opinion – that is, the inapplicability of § 57.105(7) where 

the fee movant fails to demonstrate that the party against whom fees are sought is a 

party to the fee provision (the “inapplicability issue”) – was never addressed in 

Williams, as it was apparently not raised.  It is axiomatic that no “express” and 

“direct” conflict can be shown from the “four corners” of two decisions unless both 

actually join and address the issue.  See Jenkins, 385 So. 2d at 1359 (“This Court 

may only review a decision of a district court of appeal that expressly and directly 

conflicts with a decision of another district court of appeal or the Supreme Court 

on the same question of law.”) (emphasis added); Dep’t of HRS, 498 So. 2d at 889 

(rejecting “inherent or so called ‘implied’ conflict” as a basis for this Court’s 

jurisdiction).  Therefore, because the issue was never raised or joined in Williams, 

                                                                                                                                        
without opinion or explanation whether they be in opinion form or by way of 
unpublished order.”  Stallworth v. Moore, 827 So. 2d 974, 978 (Fla. 2002). 
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the En Banc Opinion’s resolution of the issue cannot and does not create a true 

conflict.2   

 The same is true with regard to the other First District cases cited by Glass.  

For example, the inapplicability of § 57.105(7) issue was never joined or 

considered in either Walton v. Deutsche Bank Nat’l Trust Co., 201 So. 3d 831 (Fla. 

1st DCA 2016), and Lacombe v. Deutsche Bank Nat’l Trust Co., 149 So. 3d 152 

(Fla. 1st DCA 2014), as no oppositions to fees were ever even filed.   

 For the same reasons, there is no “express” and “direct” conflict with the 

Second District decisions Glass cites.  The inapplicability issue was not raised or 

addressed in Peters v. Bank of New York Mellon, 2017 WL 2304263 (Fla. 2d DCA 

May 26, 2017) (no response to fee motion filed), or in Corrigan v. Bank of 

America, N.A., 189 So. 3d 187 (Fla. 2d DCA 2016), or in Stoltz v. Aurora Loan 

Services, LLC, 194 So. 3d 1097 (Fla. 2d DCA 2016).  The issue was raised on 

rehearing in DiGiovanni v. Deutsche Bank Nat’l Trust Co., No. 2D15-4180, 2017 

                                           
2 Glass’s references to two federal decisions construing Florida law – Sequoia 
Financial Solutions, Inc. v. Warren, 660 F. App’x 725 (11th Cir. 2016), and the 
lower court decision in that litigation, Sequoia Financial Solutions, Inc. v. Warren, 
2015 WL 13022722 (M.D. Fla. Jan. 28, 2015) – are simply misplaced here.  This 
Court’s jurisdiction is not properly invoked by the assertion of an alleged conflict 
with the decision of a federal court.  Furthermore, both of these federal decisions 
were issued before the release of Fitzgerald, which was the first Florida appellate 
decision to address the inapplicability issue in the context of foreclosure 
proceedings dismissed due to a lack of standing.  Also, neither of these federal 
decisions address the inapplicability issue at all.   
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WL 1277737 (Fla. 2d DCA Apr. 5, 2017), but the district court’s denial of the 

rehearing motion did not indicate a basis for the court’s denial. 

 Simply put, there is no sufficient basis to support Glass’s assertion that the 

En Banc Opinion “expressly and directly conflicts” with the decisions of other 

district courts. 

II. There is No Conflict with the Thornber Progeny. 

 Glass is also incorrect in asserting that the En Banc Opinion conflicts with 

the principle from Thornber v. City of Fort Walton Beach, 568 So. 2d 914, 919 

(Fla. 1990) that “[i]n general, when a plaintiff voluntarily dismisses an action, the 

defendant is the prevailing party.”  This is plainly wrong, and reflects a general 

misconstruction of § 57.105(7).  Glass makes this contention by characterizing 

§ 57.105(7) as a “prevailing party fees statute,” and then jumps to the conclusion 

that, under the Thornber rule, any prevailing party in any case is entitled to fees 

under § 57.105(7).  See Glass Br. at 6-8.  However, this jump ignores the actual 

language and limited scope of § 57.105(7), which allows not prevailing party fees 

generally, but only as between two parties to a contract containing a one-sided 

prevailing party fee agreement, as the En Banc Opinion correctly holds.   

In any event, the En Banc Opinion does not address the Thornber principle 

(for good reason), and therefore cannot be the proper basis for an “express” and 

“direct” conflict.          
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III. The En Banc Opinion Does Not Conflict With Florida’s Doctrine of 
Judicial Estoppel. 

Finally, Glass also errs in contending that the En Banc Opinion in some way 

conflicts with Florida precedent on the doctrine of judicial estoppel (which Glass 

refers to as “litigation estoppel”3).  However, the En Banc Opinion did not address 

the issue of judicial estoppel, and can therefore not create an “express” and 

“direct” conflict with precedent applying that doctrine.  See, e.g., Reaves, 485 So. 

2d at 830 (“Conflict between decisions must be express and direct, i.e., it must 

appear within the four corners of the majority decision.”).     

In any event, no conflict could exist because Nationstar did not prevail in its 

contention that it had standing to bring the foreclosure action, and, accordingly, the 

judicial estoppel doctrine does not apply.  As this Court has made clear – and as 

the District Courts of Appeal have recognized – judicial estoppel applies to prevent 

a party from maintaining an inconsistent position only where the party was 

previously successful in maintaining that position.  See, e.g., Olin's, Inc. v. Avis 

Rental Car Sys. of Fla., Inc., 104 So. 2d 508, 511 (Fla. 1958) (stating that “the 

theory of estoppel to maintain inconsistent positions . . .  is not applicable unless 

the previous position was successfully maintained”); Palm Beach County v. Boca 

                                           
3 While Florida cases recognize the doctrine of “judicial estoppel” (as well as 
“equitable estoppel”), Nationstar has found no decision using the phrase “litigation 
estoppel.”  Judging from the cases cited by Glass it appears that Glass is referring 
to the judicial estoppel doctrine.    
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Dev. Assocs., LTD., 485 So. 2d 449, 451 (Fla. 4th DCA 1986) (quoting and 

following Olin’s Inc.); HFC Collection Center, Inc. v. Alexander, 190 So. 3d 1114, 

1117-18 (Fla. 5th DCA 2016) (“In judicial proceedings, a party simply is not 

estopped from asserting a later inconsistent position (if that it can be called), unless 

the party’s initial position was successfully maintained.”) (quoting Leitman v. 

Boone, 439 So. 2d 318, 322 (Fla. 3d DCA 1983)).4  Here, Nationstar was not 

successful in its contention that it had authority to enforce the Mortgage and Note, 

and, accordingly, the doctrine of estoppel does not apply against Nationstar.5  

*        *        * 

 Rather than conflict with any relevant precedent, the En Banc Opinion is in 

fact perfectly consistent with the plain language of § 57.105(7) and with the long-

established principles that (1) “the burden to establish the right to attorneys’ fees is 

always on the claimant”,6 and, accordingly, (2) when the alleged right to fees is 

based upon a contractual provision, the party requesting fees bears the full burden 
                                           
4 Glass’s claim that judicial estoppel does not require the party allegedly estopped 
to have somehow prevailed is simply wrong, as the cases cited above and other 
Florida authorities have recognized.  See, e.g., 22 Fla. Juris. 2d Estoppel and 
Waiver § 63 (“Like equitable estoppel, generally, judicial estoppel requires that the 
position assumed in the former trial or the initial position of the party pleading 
inconsistent positions must have been successfully maintained.”) (footnotes 
omitted; emphasis added).      
5 Indeed, to the extent that judicial estoppel applies, it applies to prevent an award 
of fees to Glass here.  See HFC Collection Center, 190 So. 3d at 1117-18 (holding 
that the defendant was estopped from relying on a contract to obtain attorney’s fees 
after having successfully asserted that she was not a party to the contract). 
6 Leonard v. Cook & Pruitt Masonry, Inc., 126 So. 2d 136, 139 (Fla. 1960). 
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of proving that the parties to the case are in fact parties to a contract that provides a 

right to fees.  See David v. Richman, 568 So. 2d 922, 923-24 (Fla. 1990) (holding 

that, without a demonstration by the fee movant that a contract containing a fee 

provision actually exists between the parties, “no legal obligation was created 

between the parties, and an award of attorney’s fees is precluded.”) (internal 

quotations omitted); Gibson v. Courtois, 539 So. 2d 459, 460 (Fla. 1989) (holding 

that claim for contractual attorney’s fees was precluded when contract was never 

formed). 

CONCLUSION 

WHEREFORE, PREMISES CONSIDERED, Respondent Nationstar 

respectfully requests that this Court decline to exercise its discretionary jurisdiction 

to accept review of this case on the grounds there is no express and direct conflict 

with the decisions cited by Glass. 

November 6, 2017 

/s/ Marc James Ayers  
Marc James Ayers (FL Bar No. 0157279) 
Bradley Arant Boult Cummings LLP 
One Federal Place 
1819 Fifth Avenue North 
Birmingham, AL 35203-2104 
Telephone: (205) 521-8000 
Facsimile: (205) 521-8800 
mayers@bradley.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 6, 2017, a copy of the foregoing was 

served via electronic mail upon the following: 

Amy L. Fischer, Esq. 
400 Australian Ave. South #700 
West Palm Beach, FL 33401 
afischer@cunninghamlaw.com 
 
 

/s/ Marc James Ayers   
OF COUNSEL 

mailto:afischer@cunninghamlaw.com

	TABLE OF CITATIONS
	STATEMENT OF THE CASE AND OF THE FACTS
	SUMMARY OF THE ARGUMENT
	ARGUMENT
	I. The En Banc Opinion Does Not “Expressly and Directly” Conflict with Decisions from the First and Second District Courts of Appeal.
	II. There is No Conflict with the Thornber Progeny.
	III. The En Banc Opinion Does Not Conflict With Florida’s Doctrine of Judicial Estoppel.

	CERTIFICATE OF SERVICE

