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IN THE SUPREME COURT OF FLORIDA

DANIEL R. FERNANDEZ, and
DAX J. LONETTO, SR., PLLC,
Fla. S. Ct. Case No. SC2017-1165
Petitioners,
Fla. 1st DCA Case No. 1D16-0050
DEPARTMENT OF HEALTH, DOAH Case Nos. 15-1774RP,
BOARD OF MEDICINE, et al., 15-1775RP,
15-1778RP, and
Respondents. 15-1794RP
/

PETITIONERS' MOTION TO STRIKE

Pursuant to Florida Rule of Appellate Procedure 9.300, the Petitioners move to strike the
"Respondents' Joint Brief on Jurisdiction," and state:

1. In this case, the Petitioners seek to invoke this Court's discretionary jurisdiction
pursuant to Article V, Section 3(b)(3) of the Florida Constitution, on the grounds that the First
District Court of Appeal's decision below is in conflict with decisions of this Court and other
district courts of appeal.

2. On July 18, 2017, the Respondents filed their joint answer brief on jurisdiction.
Page 10 of their jurisdictional brief includes a quote from the administrative law judge's final
order, which is not included within the First District's decision below.

3. In a jurisdictional brief, it is improper to include quotations from the record on
appeal which do not appear within the "four corners" of the district court's underlying decision.
As explained by this Court in Reaves v. State, 485 So.2d 829 (Fla. 1986):

[Footnote 3] This case illustrates a common error made in preparing jurisdictional

briefs based on alleged decisional conflict. The only facts relevant to our decision

to accept or reject such petitions are those facts contained within the four corers

of the decisions allegedly in conflict. ... [W]e are not permitted to base our
conflict jurisdiction on a review of the record... Thus, it is pointless and
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misleading to include a comprehensive recitation of facts not appearing in the
decision below, with citations to the record, as petitioner provided here. Similarly,
voluminous appendices are normally not relevant.

.....

... Conflict between decisions must be express and direct, i.e., it must appear

within the four corners of the majority decision. Neither a dissenting opinion nor

the record itself can be used to establish jurisdiction.

Id, 485 So0.2d at fn.3 and 830. See also, Miles v. Weingrad, 164 So. 3d 1208, 1215 (Fla. 2015)
(Pariente, J., concurring) ("to ascertain the existence of conflict, there is no need to look to the
record, to a dissenting opinion, or to any facts not contained within the 'four corners' of the ...
[district court of appeal's] majority opinion); Linn v. Fossum, 946 So. 2d 1032, 1042 (Fla. 2006)
(Wells, J., dissenting) ("this Court's conflict jurisdiction is based not upon a party's contentions
but, rather, is based upon a district court's majority's decision"); Chase v. Horace Mann Ins. Co.,
158 So. 3d 514, 523 (Fla. 2015)(Polston, J., dissenting) (quotes from the trial court's order which
were not included within the four comers of the First District's decision are insufficient for
determining whether conflict exists).

4, At page 10 of their jurisdictional brief, the Respondents quote the administrative
law judge's final order in an apparent effort to lead this Court to believe that she correctly applied
the parties' respective burdens of proof in this case. As in Reaves, the Respondents’ quotation
from the administrative law judge's final order is "pointless and misleading." Id., 485 So.2d at
fn.3 At this point, the only issue is whether the First District's decision itself conflicts with a
decision of this Court or of another district court of appeal, on the rule of law that governs the
parties' respective burdens of proof in an administrative rule challenge case, and the
administrative law judge's final order has no bearing on that issue. There are many things in that
final order and in the record on appeal that the Petitioners would like to quote in response to the

Respondents' jurisdictional brief, but it is improper to do so at this juncture of the case. To allow
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the Respondents to quote one snippet of the voluminous record without giving the Petitioners an
opportunity to present contrary information from the record on appeal is prejudicial, and as
explained in Reaves, it is not permitted. If this Court grants jurisdiction, all parties will then be in
a position to quote from anything in the record on appeal in their appellate briefs on the merits.

WHEREFORE, the Petitioners respectfully request this Honorable Court to strike the
"Respondents' Joint Brief on Jurisdiction," with leave to file an amended brief which omits the
improper quotation from the final order.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true aﬁ correct copy hereof was served by electronic mail;
on this Z04Hday of <J ULY , 20 / Z>onthe following persons:

Counsel for Respondent, Florida Department of Health, Board of Medicine:

. Rachel W. Clark, Esquire, Assistant Attorney General, Office of the Attorney General,
Administrative Law Bureau, The Capitol, Plaza Level 01, Tallahassee, FL 32399, Email:
rachel.clark@myfloridalegal.com;

° Nichole Geary, General Counsel, Department of Health, Bin A02, 4052 Bald Cypress
Way, Tallahassee, FL 32399-3265, Email: nichole.geary@flhealth.gov;

o Donna C. McNulty, Esquire, Senior Assistant Attorney General, Office of the Attorney
General, Administrative Law Bureau, The Capitol, Plaza Level 01, Tallahassee, FL
32399, Email: donna.mcnulty@myfloridalegal.com;

. Robert A. Milne, Esquire, Assistant Attorney General, Office of the Attorney General,
Administrative Law Bureau, The Capitol, Plaza Level 01, Tallahassee, FL 32399, Email:
robert.milne@myfloridalegal.com;

. Andre Christopher Ourso, Department of Health, BinC-65, 4052 Bald Cypress Way,
Tallahassee, FL 32399-3265, Email: andre.ourso@flhealth.gov;

° Marlene K. Stern, Esquire, Assistant Attorney General, PL-01 The Capitol, Tallahassee,
FL 32399-1050, Email: marlene.stern@myfloridalegal.com;

. Edward A. Tellechea, Esquire, Chief Assistant Attorney General, PL-01 The Capitol,
Tallahassee, FL 32399-1050, Email: ed.tellechea@myfloridalegal.com;
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Jennifer A. Tschetter, Esquire, General Counsel, Department of Health, BinA02, 4052
Bald Cypress Way, Tallahassee, FL 32399-1701, Email:

jennifer_tschetter@doh.state.fl.us;

Counsel for Respondent HealthPort Technologies, LLC:

Dan R. Stengle, Esquire, Dan R. Stengle, Attorney, LLC, 502 N. Adams St., Tallahassee,
FL 32301, Email: dstengle@comcast.net;

Cynthia A. Henderson, Esqure, Cynthia A. Henderson, P.A., 2606 Thomasville Rd.,
Tallahassee, FL 32308, Email: cyhenderson@me.com;

Counsel for Respondent Bactes Imaging Solutions, Inc.:

Michael Fox Orr, Esquire, and Amanda Eaton Ferrelle, Esquire, Dawson Orr, P.A., 50 N.
Laura St., Ste. 1675, Jacksonville, FL 32202, Email: mfo@dawsonorr.com;
aef@dawsonorr.com;

Louis M. Ursini, Esq., Adams and Reese LLP, 101 E. Kennedy, Blvd., Ste. 4000, Tampa,
FL 33602, louis.ursini@arlaw.com; serveartampa@arlaw.com;

Counsel for Respondent Florida Medical Association:

Jeffery M. Scott, Esquire and Mary K. Thomas, Esquire, 1430 Piedmont Dr. East,
Tallahassee, FL 32308, Email: jscott@flmedical.org; mthomas@flmedical.org; and

Counsel for Respondent Florida Justice Association:

G.C. Murray, Jr., Esquire, Florida Justice Association, 218 South Monroe Street,
Tallahassee, Florlda 32301; Email: gemurray@floridajusticeassociation.org;

gc@gemurraylaw.com.
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Scott R. Jeeves, FBN 0905630
JEEVES LAW GROUP, P.A.

954 1st Avenue North

St. Petersburg, Florida 33705
Telephone: (727) 894-2929

Primary: sjeeves@jeeveslawgroup.com
Secondary: khill@jeeveslawgroup.com
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