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INTRODUCTION AND SUMMARY OF THE REPLY 

 Petitioners have a clearly established constitutional right to be paid full 

compensation by the State for the taking of their private property.  Having succeeded 

at trial and obtained incontrovertible final judgments that awarded full compensation 

under Article X, §6(a), Fla. Const.; having had those judgments affirmed on appeal; 

and having finally obtained legislative appropriations directing that those judgments 

be paid and satisfied, Petitioners’ clearly established constitutional rights cannot be 

erased by the Governor’s veto.  

 The Governor has an indisputable duty to conform to a constitutional 

commandment that is central to ordered liberty.  If the Governor’s veto power 

extends to emasculating final judgments and legislative appropriations made to 

satisfy full compensation awarded pursuant to Article X, §6(a), Fla. Const., due 

process of law is rendered meaningless.  To allow the Governor to nullify a 

constitutional obligation of the State makes a mockery of Article I, §9, Fla. Const.  

 The Governor complains that no precedent exists justifying the relief sought 

here.  There is no precedent because the Governor’s action is unprecedented.  

Petitioners do not seek an unwritten exception to Article III, §8(a), Fla. Const.; they 

seek an acknowledgment that Article X, §6(a) and Article I, §9 cannot be overridden 

by a gubernatorial veto because to do so would render those fundamental 

constitutional guarantees meaningless and subject to unbridled executive power.  
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 In this case, the Governor usurped and negated the actions of the judicial 

branch that awarded full compensation under Article X, §6(a), Fla. Const., for which 

the Legislature has appropriated payment.  “Separation of powers” counsels against 

an executive power that contravenes judicial and legislative processes that have 

vindicated fundamental constitutional rights.  None of the reasons advanced by the 

Governor to justify his use of a veto here are persuasive.  The pending circuit court 

mandamus proceedings do not seek to overturn the Governor’s veto; they are 

directed against the judgment debtors and will be rendered moot if the Governor’s 

veto of these two appropriations is overturned and the Chief Financial Officer is 

directed to issue payment to Petitioners in accord with the Legislature’s original 

appropriations.  

 This is a classic mandamus: there is a duty – ministerial, moral and historical 

– to abide by fundamental constitutional rights that have been adjudicated and 

protected by the judicial and legislative branches of government.  The constitutional 

takings judgments and legislative appropriations at issue here have their genesis in 

the Magna Carta: “England’s Magna Carta did not require compensation for 

government seizure of land.  It only required compensation when the government 

took personal property.  Thus, crown officials were barred from ‘tak[ing] anyone’s 

grain or other chattels, without immediately paying the money.’  Magna Carta, Art. 

28.”  William Michael Treanor, The Original Understanding of the Takings Clause, 
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GEO. ENVTL. L. & POL’Y INST. PAPERS & REP. 2 (1998) (available at 

http://scholarship.law.georgetown.edu/gelpi_papers/2/).  Had the citrus trees 

destroyed by the State in this case been taken in 1215, the Homeowners would have 

been paid long ago.  This Court should not allow the Governor’s veto to further delay 

payment of long-overdue constitutional compensation that the courts have 

adjudicated as due and owing and the Legislature has appropriated in conformity 

therewith. 

REPLY 

 Governor Scott’s opposition raises two principal arguments.  First, he urges 

that the Petition should be dismissed because it fails to establish any basis for this 

Court to grant immediate relief through mandamus.  Second, the Governor argues 

that the Petition should be denied on the merits because his veto of these two specific 

appropriations was consistent with his constitutional authority.  Chief Financial 

Officer Atwater’s and Secretary of State Detzner’s responses take no position 

regarding the merits of Petitioners’ constitutional arguments, and represent that they 

will comply with whatever ruling this Court issues without the need for mandamus. 

I. The Petition Demonstrates the Basis for Immediate Determination 

through Mandamus by this Court 

 

 The Governor argues that the Petition fails to establish any basis for this Court 

to grant immediate relief through mandamus.  Gov. Opp. at 4 – 18.  He claims the 

Petition (i) fails to establish the need for an immediate determination by this Court, 
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(ii) fails to plead a case for mandamus against the Governor, and (iii) demonstrates 

that Petitioners have other available remedies that they are actively pursuing in 

circuit court.  The Governor is wrong on all counts. 

A. The Petition establishes the need for immediate 

determination by this Court. 

 

 The Governor acknowledges that this Court has jurisdiction to entertain this 

proceeding in the first instance.1  Gov. Opp. at 4 – 5.  Nevertheless, he argues there 

is no need for an immediate determination by this Court because the functions of 

government will not be adversely affected.  Id.  The Governor relies on decisions 

holding that original jurisdiction is properly invoked “only ‘where the functions of 

government will be adversely affected without an immediate determination.’”  Fla. 

Senate v. Harris, 750 So. 2d 626, 631 (Fla. 1999).   

 Here, the challenge to Governor Scott’s line-item veto of the Citrus Canker 

Final Judgment Appropriations raises fundamental questions that, without 

immediate determination, will adversely affect the functions of two co-equal 

branches of government that have adjudicated and respected the compensation 

clause of the Florida Constitution, Article X, §6(a) and the due process clause of the 

Florida Constitution, Article I, §9. 

                                           
1 The Governor does not point to any disputed material facts requiring development 

by lower courts. 
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 The Governor’s veto of the Citrus Canker Final Judgment Appropriations, 

made by the 2017 Florida Legislature to pay and satisfy constitutional takings 

judgments that awarded full compensation to Petitioners under Article X, §6(a), Fla. 

Const., will adversely affect the functions of the judicial branch, which adjudicated 

Petitioners’ constitutional rights following more than a decade of constitutional 

takings proceedings, as well as the legislative branch, which respected the judicial 

branch’s final judgments by appropriating funds to pay the full compensation 

awarded to Petitioners. 

 Seven years ago, the Fourth District Court of Appeal recognized the 

obligation to safeguard the constitutional rights of citizens when it affirmed the 

judgment that awarded full compensation to the Broward Homeowners: 

Government has regulatory power for the very purpose of safeguarding 

the rights of citizens, not for destroying them.  Under any possible 

meaning, if government cuts down and burns private property having 

value, then government has taken it.  And if government has taken it, 

government must pay for it. 

 

Dep’t of Agriculture v. Bogorff, 35 So. 3d 84, 90 (Fla. 4th DCA 2010), rev. denied, 

48 So. 3d 835 (Fla. 2010), cert. denied, 131 S. Ct. 2874 (U.S. 2011) (emphasis in 

original).  

 In Brown v. Firestone, 382 So. 2d 654 (Fla. 1980), this Court held that the 

“dynamics of political power do not work in a vacuum.  The scope of authority of 

each branch of government is to a large extent shaped and given meaning by the 
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grant of and limitation upon the power of the coordinate branches.”  Id. at 663.  

Applying that principle here, the authority of the judicial branch to adjudicate and 

enforce the compensation and due process clauses of the Florida Constitution, and 

the authority of the Legislature to appropriate funds to satisfy those takings 

judgments, will be undermined absent an immediate determination overturning the 

Governor’s veto of the Citrus Canker Final Judgment Appropriations.  Unless the 

Governor’s veto of those appropriations is overturned, the bedrock constitutional 

principle that the “State is obligated to pay just and fair compensation as determined 

in a court of law,” Haire v. Department of Agriculture, 870 So. 2d 774, 785 (Fla. 

2004), will ring hollow because the Governor will have unfettered discretion to veto 

any legislative appropriation intended to satisfy a constitutional obligation of the 

State adjudicated to finality through the judicial system.  Under such circumstances, 

the commandment to pay full compensation for the taking of private property, 

enshrined in Article X, §6(a), Fla. Const., will be meaningless: 

By requiring the State to abide by its constitutional obligation to 

compensate individual home-owners, we safeguard the property rights 

of all.  “The sacred rights of property are to be guarded at every point.  

I call them sacred, because, if they are unprotected, all other rights 

become worthless or visionary.”  Joseph Story, The Value and 

Importance of Legal Studies (1829), in Miscellaneous Writings of 

Joseph Story 503, 519 (William W. Story ed., 1852). 

 

Bogorff, 35 So. 3d at 93. 



7 

 

 Thus, this Court’s immediate determination is needed to “define and delimit 

the relationship” between the gubernatorial veto power, and the judicial branch’s 

adjudication of private property rights under the Florida Constitution, as respected 

through the Legislature’s appropriations process.  Brown, 382 So. 2d at 663. 

 Moreover, absent immediate determination by this Court, the 2017-18 

General Appropriations Act will take effect on July 1, 2017, and the State will argue 

that no appropriated funds exist with which to pay and satisfy the constitutional 

takings judgments awarded to Petitioners.  Indeed, the Department recently made 

that very point in one of the circuit court mandamus proceedings: “Petitioners claim 

they obtained an appropriation from the 2017 Legislature to pay the judgments.  …  

The Governor of Florida then vetoed the appropriation.  …  The budget for Florida 

for the 2017-18 fiscal year is thus set.  The next opportunity for Petitioners to obtain 

an appropriation will come on January 9, 2018, when the Legislature reconvenes.  

Currently, the Department cannot comply with the relief sought . . . because there is 

no appropriation, and an appropriation is a legal and practical requirement for the 

government to pay money.”2  

                                           
2 See Department’s Statement of Procedures for Consideration of Complaint for Writ 

of Mandamus at 2 (filed June 19, 2017, Filing # 57933745), Dellaselva v. Florida 

Department of Agriculture, Lee Circuit Court, Case No. 03-1947 CA WCM (copy 

attached). 
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 In Division of Bond Finance v. Smathers, 337 So. 2d 805 (Fla. 1976), the 

Court recognized the adverse effects on the functions of government warranting 

immediate determination by this Court, rather than through a proceeding initiated 

before a trial court, where the proviso in question “has caused, and on a daily basis 

continues to cause the State to be in arrears on a previously executed contract.”  Id 

at 807.  As in Smathers, the Governor’s veto of the Citrus Canker Final Judgment 

Appropriations causes the State to be in arrears on a daily basis on constitutionally 

mandated takings judgments.  With each passing day, post-judgment interest 

continues to accrue on those judgments, increasing the debt owed by the State.    

 As to the veto power, where the executive and legislative branches of 

government disagree, one court explained: “Naturally when there is such a sharp 

conflict in the powers of two of the co-ordinated branches of government as develops 

under a situation like this, some power has to exist to determine the rights of each 

and most naturally and logically that power is found in the Judiciary.”  State ex rel. 

Nunez v. Baynard, 15 So. 2d 649, 655–56 (La. Ct. App. 1943) (exercising 

jurisdiction to review a Governor’s veto). 

 Absent immediate determination, Petitioners will be left holding unpaid 

constitutional takings judgments – in contravention of the commandment embodied 

in Article X, §6(a), Fla. Const. – and the process will continue to recur unless this 

Court puts an end to it. 
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B. The Petition pleads a case for mandamus against the 

Governor. 

 

 The Governor argues that the Petition fails to plead a case for mandamus 

against him.  Gov. Opp. at 8 – 15.  He claims that Petitioners lack a clear legal right 

to the relief requested, fail to demonstrate that the Governor has a duty to provide 

the requested relief, and fail to allege or demonstrate the absence of alternative 

adequate remedies.  The Governor is wrong on all points.  

 First, Petitioners have an indisputable legal right to the relief requested; 

payment and satisfaction of judgments that awarded full compensation under Article 

X, §6(a), Fla. Const.  As demonstrated in the Petition, those judgments were entered 

following more than a decade of hard-fought litigation, including trials and appeals, 

and are final and no longer subject to appeal.  The Governor does not challenge the 

finality of those judgments or the amounts due thereunder. 

 Further, as demonstrated in the Petition, consistent with the Fourth District’s 

decisions in Department of Agriculture v. Mendez, 98 So. 3d 604 (Fla. 4th DCA 

2012), and Bogorff v. Department of Agriculture and The Florida Commissioner of 

Agriculture, 191 So. 3d 512 (Fla. 4th DCA 2016), Petitioners obtained 

appropriations from the 2017 Florida Legislature to pay and satisfy the constitutional 

takings judgments awarded to them.  On May 8, 2017, the 2017 Florida Legislature 

approved the Citrus Canker Final Judgment Appropriations to pay and satisfy the 

final judgments awarded to Petitioners.  Release of the appropriated funds was 
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conditioned solely on the recordation of satisfactions of the underlying final 

judgments.  

 The Governor’s argument that the Petition fails to plead a case for mandamus 

relief against him is undercut by Willits v. Askew, 279 So. 2d 1 (Fla. 1973).  In Willits, 

this Court rejected then-Governor Askew’s argument that he was immune from a 

petition for mandamus seeking to compel him to sign a warrant to satisfy a final 

judgment entered against the State in favor of an injured prisoner.  After the 

prisoner’s repeated demands upon the State for payment of the judgment were 

refused, he brought an original action in this Court seeking a writ of mandamus to 

compel the Governor to sign a state warrant to pay the judgment. The Governor 

claimed he was immune from such relief.  The Court held that the “Governor's 

participation in the issuance of state warrants (except in those situations involving 

the issuance of state warrants where his constitutional discretion and judgment are 

clearly involved) is ministerial in nature.”  Id. at 3. 

 Second, the Governor has an indisputable legal duty to provide the requested 

relief.  The Governor is not above the law.  Although the constitutional takings 

judgments were entered against the Department, the Governor is duty bound to 

respect and facilitate satisfaction of those final judgments, including the Citrus 

Canker Final Judgment Appropriations intended to satisfy those judgments: 

In the final analysis, the concept of law and order, the very essence of 

a republican form of government, embraces the notion that when the 
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judicial process of a state or federal court, acting within the sphere of 

its competence, has been exhausted and has resulted in a final judgment, 

all persons affected thereby are obliged to obey it. 

United States v. Wallace, 218 F. Supp. 290, 292 (N.D. Ala. 1963) (enjoining 

Governor George C. Wallace from interfering with the court-ordered desegregation 

of the University of Alabama); accord, e.g., Cooper v. Aaron, 358 U.S. 1 (1958); 

Sterling v. Constantin, 287 U.S. 378, 397–98 (1932) (stating that if a state Governor 

could nullify a court order “that the fiat of a state Governor, and not the Constitution 

of the United States, would be the supreme law of the land; that the restrictions of 

the Federal Constitution upon the exercise of state power would be but impotent 

phrases”). 

 “The rule of law does require that every person obey judicial orders when all 

available means of appealing them have been exhausted.”  Glassroth v. Moore, 335 

F.3d 1282, 1302–03 (11th Cir. 2003) (recognizing district court’s authority over state 

court chief justice and rejecting argument that “no government official who heads 

one of the three branches of any state or federal government . . . is subject to the 

order of any court”). 

 Finally, Petitioners have demonstrated the absence of alternative adequate 

remedies.  As demonstrated in the Petition, Petitioners have pursued all legal 

remedies, first in litigating their constitutional takings claims to final judgments, and 

then in obtaining the Citrus Canker Final Judgment Appropriations to pay and satisfy 
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the constitutional takings judgments awarded to them.  Petitioners are entitled to 

payment of those judgments – as commanded by Article X, §6(a), Fla. Const.  – 

without further delay.   

 The Governor claims that Petitioners’ recently filed mandamus proceedings 

in Broward and Lee circuit courts demonstrate that Petitioners have adequate 

remedies.  Not so.  As discussed herein, the Governor is not a party in the circuit 

court mandamus proceedings, and they do not seek to overturn the Governor’s veto 

of the Citrus Canker Final Judgment Appropriations.  In fact, the circuit court 

mandamus proceedings would be unnecessary and rendered moot if this Court 

overturns the Governor’s veto of the Citrus Canker Final Judgment Appropriations 

and directs the Chief Financial Officer to issue payments to Petitioners in accord 

with the Citrus Canker Final Judgment Appropriations approved by the Legislature.  

C. Post-judgment proceedings in Broward and Lee circuit 

courts are not a substitute for this Court’s immediate 

determination. 

 

The Governor argues that the post-judgment mandamus proceedings pending 

in Broward and Lee circuit courts demonstrate why immediate determination by this 

Court is unnecessary.  Gov. Opp. at 15 – 18.  His argument misses the mark.  First, 

as discussed above, the Governor is not a party in those mandamus proceedings; they 

seek relief solely against the Department, the judgment debtors.  Second, the relief 

sought in the circuit court proceedings is not the same relief sought here.  The relief 
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sought in the circuit court proceedings – based on the Fourth District’s interpretation 

of §11.066(4), Fla. Stat. – is a writ of mandamus directing the Department to pay or 

authorize payment of the unsatisfied takings judgments.  The relief sought here is to 

overturn the Governor’s veto of the Citrus Canker Final Judgment Appropriations 

intended to pay and satisfy the takings judgments.  Third, and most importantly, the 

ongoing mandamus proceedings in Broward and Lee circuit courts would be 

unnecessary and rendered moot if the Governor’s veto of the Citrus Canker Final 

Judgment Appropriations is overturned.   

 The mandamus proceedings in Broward and Lee circuit courts were brought 

based on the Fourth District’s decision that Petitioners’ as-applied constitutional 

challenge to §§11.066(3) and (4), Fla. Stat. would not ripen unless and until a writ 

of mandamus directed to the Department proved unsuccessful in recovering payment 

on the unsatisfied judgments.  Overturning the Governor’s veto of the Citrus Canker 

Final Judgment Appropriations, and directing that payment be made as originally 

approved by the Legislature, will avoid the need for the Broward and Lee circuit 

courts to decide whether to issue writs of mandamus directed to the Department and, 

if writs are issued but not satisfied by payment of the judgments, to address the 

constitutionality of the statute.  Bogorff, 191 So. 3d at 514 (“It is a ‘settled principle 

of constitutional law that courts should not pass upon the constitutionality of statutes 

if the case in which the question arises may be effectively disposed of on other 
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grounds.’”  Pub. Def., Eleventh Judicial Circuit of Fla. v. State, 115 So. 3d 261, 280 

(Fla. 2013) (internal citation omitted)).  Thus, an immediate determination by this 

Court overturning Governor Scott’s veto of the Citrus Canker Final Judgment 

Appropriations will facilitate the efficient administration of justice and avoid the 

need for multiple courts to address these issues.  

II. The Governor’s Veto of the Citrus Canker Final Judgment 

Appropriations Violates the Florida and U.S. Constitutions 

 

 The Governor argues that his veto of the Citrus Canker Final Judgment 

Appropriations was consistent with his constitutional authority under Article III, 

§8(a), Fla. Const.  Gov. Opp. at 18 – 21.  The Governor claims that the broad veto 

authority granted under the Florida Constitution allows him to veto any specific 

appropriations, even when the appropriations – as here – are intended to uphold the 

constitutional commandment to pay full compensation under Article X, §6(a), Fla. 

Const.  According to the Governor, the only limitation on his veto power is that he 

cannot alter or amend legislative intent.  Brown, 382 So. 2d at 644.  Relying on 

Brown, the Governor argues that he exercised his veto power properly because the 

specific appropriations at issue were vetoed in their entirety, along with associated 

proviso language. 

 The Governor’s veto of the Citrus Canker Final Judgment Appropriations 

cannot pass constitutional muster, even under the broad discretion afforded by 

Article III, §8(a), Fla. Const.  “The Governor may not reassign vetoed moneys to 
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other uses; he can neither create projects nor require the legislature to do so.”  

Thompson v. Graham, 481 So. 2d 1212, 1215 (Fla. 1985).  “It is fundamental that 

the legislature can exercise any power not prohibited by the Constitution, while the 

governor can exercise only those powers granted by the Constitution.”  Id. at 1219.  

Thus, while the Governor is permitted to exercise his veto power under Article III, 

§8(a), he is also obligated to follow and obey all other provisions of the Florida 

Constitution. 

 To interpret Article III, §8(a), Fla. Const., as urged by the Governor, would 

create conflict with Article X, §6(a), Fla. Const.  The Court is “precluded from 

construing one constitutional provision in a manner which would render another 

provision superfluous, meaningless, or inoperative.”  See Chiles v. Phelps, 714 So. 

2d 453, 459 (Fla. 1998); Burnsed v. Seaboard Coastline R.R. Co., 290 So. 2d 13, 16 

(Fla. 1974); State v. Butler, 69 So. 771 (Fla. 1915).  “Where a constitutional 

provision will bear two constructions, one of which is consistent and the other [of] 

which is inconsistent with another section of the constitution, the former must be 

adopted so that both provisions may stand and have effect.”  Burnsed, 290 So. 2d at 

16 (citing State v. Butler; Advisory Op. to the Governor, 96 So. 2d 541 (Fla. 1957)). 

The Governor’s opposition ignores and fails to address the stated basis for his 

veto of the Citrus Canker Final Judgment Appropriations.  As discussed in the 

Petition, the Governor did not strike down the Legislature’s appropriation of these 
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funds due to a budget shortfall; in connection with his veto, the Governor 

acknowledged that the State of Florida has a budget surplus exceeding $3 billion.  

Rather, in his official veto letter the Governor claimed that the Citrus Canker Final 

Judgment Appropriations were vetoed because of ongoing litigation.  But, as 

demonstrated in the Petition – and not disputed by the Governor in his opposition – 

there is no ongoing litigation involving the judgments that awarded constitutional 

compensation to Petitioners, except post-judgment proceedings in Broward and Lee 

circuit courts seeking to enforce and collect payment under those judgments.  The 

underlying litigation is over, and the judgments are final and no longer subject to 

appeal.3 

CONCLUSION 

 Governor Scott’s veto of the Citrus Canker Final Judgment Appropriations 

violated Petitioners’ constitutional right to payment of full compensation awarded 

in the constitutional takings litigation, as commanded by Article X, §6(a), Fla. Const.  

The constitutional provision does not afford the State the luxury of avoiding payment 

                                           
3 As further demonstrated in the Petition – and also not disputed by the Governor in 

his opposition – the only ongoing litigation involves the Miami-Dade homeowners’ 

class action lawsuit in Miami-Dade circuit court, In re: Citrus Canker Litigation, 

Miami-Dade Circuit Court, Case No. 03-8255 CA 13, where a bench trial on liability 

was concluded in June 2016 and the parties are awaiting entry of a liability order by 

the trial judge.  The eventual outcome of the Miami-Dade case will not affect the 

finality of the affirmed final judgments awarded to Petitioners or change the amounts 

due thereunder. 
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of the full compensation awarded to Petitioners.  The Governor’s veto of these 

appropriations also denies Petitioners substantive due process guaranteed by Article 

I, §9, Fla. Const.  Accordingly, Petitioners respectfully urge the Court to accept 

jurisdiction, issue a writ of mandamus, overturn the Governor’s veto of the Citrus 

Canker Final Judgment Appropriations and order that the Secretary of State expunge 

them from the public records, and direct the Chief Financial Officer to issue 

payments of $20,941,328.00 and $16,475,800.00 to Petitioners to pay and satisfy the 

constitutional takings judgments at issue. 

Respectfully Submitted, 

/s/ Bruce S. Rogow   

BRUCE S. ROGOW   

Florida Bar No. 067999  

brogow@rogowlaw.com   

BRUCE S. ROGOW, P.A.  
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Fort Lauderdale, FL  33301 

Tel: 954-767-8909 

Fax: 954-764-1530 

 

 

 

/s/ Robert C. Gilbert  

ROBERT C. GILBERT 

Florida Bar No. 561861 

robert@gilbertpa.com 

rcg@grossmanroth.com 

NEAL A. ROTH 

Florida Bar No. 561861 

nar@grossmanroth.com 

GROSSMAN ROTH YAFFA  

   COHEN, P.A. 

2525 Ponce de Leon Blvd. 

Suite. 1150 

Coral Gables, FL 33134 

Tel: 305-442-8666 

Fax: 305-779-9596 

         

Counsel for Petitioners 

  

mailto:brogow@rogowlaw.com
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18 

 

CERTIFICATE OF SERVICE 

 WE HEREBY CERTIFY that the foregoing document has been furnished by 

electronic mail and by FedEx on June 27, 2017 to: Daniel Nordby 

(daniel.nordby@eog.myflorida.com), John P. Heekin 

(Jack.Heekin@eog.myflorida.com), Meredith L. Sasso 

(Meredith.Sasso@eog.myflorida.com), Peter L. Penrod 

(Peter.Penrod@eog.myflorida.com), Counsel for Governor Rick Scott, Executive 

Office of the Governor, The Capitol, PL-05, Tallahassee, Florida 32399-0001;  

David A. Fugett (david.fugett@dos.myflorida.com), W. Jordan Jones (jordan. 

jones@dos.myflorida.com), Counsel for Respondent Secretary of State Kenneth W. 

Detzner, Florida Department of State, Suite 100, 500 S. Bronough Street, 

Tallahassee, FL 32399-0250; Chasity H. O’Steen 

(chasity.osteen@myfloridacfo.com), Janine B. Myrick 

(jan.myrick@myfloridacfo.com), Paul C. Stadler, Jr. 

(paul.stadler@myfloridacfo.com), Counsel for Respondent Florida Chief Financial 

Officer Jeff Atwater, Florida Department of Financial Services, 200 East Gaines 

Street, Tallahassee, FL  32399. 

 By: /s/ Robert C. Gilbert 

 Attorney 
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CERTIFICATE OF COMPLIANCE 

 WE HEREBY CERTIFY that this Brief is in Times New Roman 14-point font 

and complies with the font requirements of The Florida Rule of Appellate Procedure 

compliance with Rule 9.100(l).  

             

       By: /s/ Robert C. Gilbert 

 Attorney    
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IN THE CIRCUIT COURT OF THE 20TH
JUDICIAL CIRCUIT IN AND FOR LEE
COUNTY, FLORIDA

RAYMOND A. DELLASELVA, et al.,

Plaintiffs,

CASE NO. 03 CA 1947
vs.

FLORIDA DEPARTMENT OF
AGRICULTURE AND CONSUMER
SERVICES, et al.,

Defendants.

DEPARTMENT'S STATEMENT ON PROCEDURES FOR
CONSIDERATION OF COMPLAINT FOR WRIT OF MANDAMUS

Defendants, the Florida Department of Agriculture and Consumer Services and the

Florida Commissioner of Agriculture (the "Department"), submit this statement on the

procedures for the Court's consideration of the complaint for mandamus filed in this matter on

June 15, 2017, and in regard to the hearing scheduled for June 27, 2017, at 3:00 p.m.

Petitioners' Complaint for Writ of Mandamus

On June 8, 2017, Plaintiffs and their counsel served the Department with their "Post-

Judgment Motion (Complaint) for Writ of Mandamus, Or, in the Alternative, to Declare

§§ 11.066(3) and (4), Fla. Stat., Unconstitutional as Applied" (the "Post-Judgment Complaint").

The Post-Judgment Complaint principally seeks the issuance of a writ of mandamus.

Although the Post-Judgment Complaint is also styled as a "motion," Florida Rule of Civil

Procedure 1.630(b) requires it to be a "complaint."

The Department has moved to transfer this action to the Second Judicial Circuit in and

for Leon County. This motion should be determined before the Court takes any action on the

CLARKE SILVERGLATE, P.A.
799 Bricken Plaza �042Suite 900 - Miami, FL 33131 · Phone 305.377.0700 - Fax 305.377.300 l �042www.cspalaw.com



Delloselva v. Dep't ofAgriculture Case N o. 03 CA 1947

merits of the Post-Judgment Complaint. The instant statement is submitted by the Department

without waiver of its right to seek transfer.

Petitioners noticed the Post-Judgment Complaint for a legal hearing on June 27, 2017, at

3:00 p.m. The Department objects to the Court determining any matter or granting any relief at

this hearing, other than ruling on the Department's motion to transfer. In this regard, a complaint,

especially a complaint for mandamus under Rule 1.630, cannot be noticed for trial or hearing.

The matter is not at issue. Fla. R. Civ. P. 1.440(a). The mandamus rule envisions a two-stage

process. First, the Court must determine whether petitioners have "show[n] a prima facie case for

relief...." Rule 1.630(d). If so, the Court issues an alternative writ of mandamus, a preliminary

writ ordering compliance or the setting of a hearing as to the issuance of a final, peremptory writ

of mandamus at which the Department can present defenses. Southern Realty & Util. Corp. v.

Goldner, 181 So. 2d 552 (Fla. 1966). "The law requires that a reasonable time be given to file a

return to an alternative writ of mandamus...." Goldner, 181 So. 2d at 553-54. The Department

requests an evidentiary hearing as to the hearing on the peremptory writ.

This Court should consider whether this matter is as urgent as Petitioners suggest.

Petitioners claim they "obtained an appropriation from the 2017 Legislature" to pay the

judgments. Post-Judgment Complaint ¶ 13. The Governor of Florida then vetoed the

appropriation. Id. ¶¶ 3, 14. The budget for Florida for the 2017-18 fiscal year is thus set. The

next opportunity for Petitioners to obtain an appropriation will come on January 9, 2018, when

the Legislature reconvenes. Currently, the Department cannot comply with the relief sought -

"Commissioner Putnam and the Department to pay or immediately issue necessary vouchers

authorizing payment" - because there is no appropriation, and an appropriation is a legal and

practical requirernent for the government to pay money. Fla. Stat. § 216.292.
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CLARKE SILVERGLATE, P.A.

Wesley R. arsons
Florida Bar No. 539414
wparsons@cspalaw.com
David S. Weinstein
Florida Bar No. 749214
dweinstein@cspalaw.corn
799 Brickell Plaza, Suite 900
Miami, Florida 331341
Tel: (305) 377-0700
Fax: (305) 377-3001

Attorneys for the Department
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the served by e-mail through

Florida E-Portal, pursuant to Fla. R. Jud. Admin. 2.516, on this 19th day of June, 2017 on:

Robert C. Gilbert William S. Williams
Grossman Roth Yaffa & Cohen, P.A. Lytal Reiter
2525 Ponce de Leon Blvd. 10* Floor, Northbridge Centre
Suite 1150 515 Noith Flagler Drive
Coral Gables, FL 33134 West Palm Beach, Florida 33401
remiàurossmanroth.com bwilliams@forvourrichts.com

Bruce S. Rogow Attorney General Pam Bondi
Bruce S. Rogow, P.A. Office of the Attorney General
100 N.E. 3rd Avenue. Suite 1000 State of Florida, The Capitol
Fort Lauderdale, FL 33301 Tallahassee, FL 32399-1050
brouow(¿progowlaw.com Oag.civil.eserve@myDoridaleaal.com

Solicitor General Amit Agarwal
Office of the Solicitor General
Office of the Attorney General
State of Florida, The Capitol
Tallahassee, FL 32399-1050
Amit.aeanval@mvfloridaleeal.com

CLARKE SILVERGLATE, P.A.

/s/ Wesley R. Parsons
Wesley R. Parsons
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