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Every litigant, including the Governor, "is entitled to nothing less than the

cold neutrality of an impartial judge " State ex rel. Davis v. Parks, 194 So. 613,

615 (Fla. 1939). As explained below, Justice Pariente's actions and comments

following the oral argument in this case, in conjunction with her previous public

comments as a judicial candidate regarding Govemor Scott's potential exercise of

the judicial appointment power to appoint her successor, provide a reasonable basis

to question her impartiality toward the Governor in this proceeding. Considering

the totality of the circumstances, Governor Scott is reasonably in doubt that this

case will not be decided fairly, impartially, and on the law alone..Accordingly, the

Governor hereby moves to disqualify Justice Pariente from further participation in

this matter.

Background

L Procedural History

The Petitioners initiated this action as a facial challenge to the Governor's

authority to fill any vacancies on this Court that may occur near the conclusion of

his term of office in January 2019. Because Justices Pariente, Lewis, and Quince

have each "attained the age of seventy years," the Florida Constitution prohibits

their continued service on this Court beyond the conclusion of their own current

terms of office. Art. V, § 8, Fla. Const. The seats occupied by these three justices

will therefore become vacant no later than January 2019.

2



The parties' briefs addressed a narrow set of legal issues: whether this

Court's quo warranto jurisdiction extends to the type of relief sought. by the

Petitioners; and "whether the Governor will be in office at the time the judicial

offices become vacant," Petition at 12, and therefore able to fill the vacancies

through his constitutional appointment power. Oral argument was held on

November 1, 2017.

LL Justice Pariente's actions and comments following oral argument

immediately following the oral argument, and while the justices remained on

the bench awaiting the next case, Justice Pariente provided a document to Justice

Labarga and directed his attention to its contents. After Justice Labarga reacted to

the document by saying the name "Panuccio," Justice Pariente replied with the

word "crazy." Justice Labarga then stated, "Izzy Reyes is on there. He'll listen to

me " Pointing again to the document, Justice Pariente appeared to say, "Look

whose pick they're getting...." Finally, Justice Pariente turned to Justice Quince,

saying "did you see who..." before the next oral argument began. Throughout this

conversation, the justices referred to a paper brought to the bench by Justice

Pariente. All of these actions and comments were recorded and broadcast to the

public by the Florida Channel.'

Because portions of the audio recording are difficult to ascertain, additional
statements made by the justices have not yet been transcribed at the time of filing.
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Following a public records request from undersigned counsel, the Court

produced a copy of the document Justice Pariente discussed with her colleagues

following the oral argument. The document was a list of Governor Scott's nine

appointees to the Florida Supreme Court Judicial Nominating Commission, along

with a column stating when each Commissioner's tenn is scheduled to expire. A

copy of the document, which was neither a part of the record in this case nor the

subject of either party's oral arguments, is attached as Exhibit A. The list includes

the names of Jesse Panuccio, Israel "lzzy" Reyes, and undersigned counsel for

Governor Scott.

Ill. Justice Pariente's prior public statements regarding Governor
Scott and judicial appointments

Justice Pariente's comments following the oral argument in this case are not

the first time she has spoken publicly about her views on Governor Scott's

potential appointment ofjustices to this Court. In 2012, while campaigning in a

retention election, Justice Pariente urged potential voters at a campaign event to

retain her in office (along with Justices Lewis and Quince) because a vote against

retention "will give Gov. [Rick] Scott the right to make his appointments, which

will result in partisan political appointments." See Sun-Sentinel, "Florida Supreme

Court Justice speaks at W. Delray Temple" (May 25, 2012)(alteration in original),

(available at http://articles.sun-sentinel.com/2012-05-25/news/fl-en-justice-0527-

20120525_1_merit-retention-pariente-chief-justice (last visited Nov. 14, 2017)).
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Standard of Review

Each justice must determine for himself or herself both the legal sufficiency

of a request seeking disqualification and the propriety ofwithdrawing in any

particular circumstances. In re Estate ofCarlton, 378 So. 2d 1212, 1216 (Fla.

1979). In determining the legal sufficiency of a request for disqualification, a judge

must "determine if the facts alleged (which must be taken as true) would prompt a

reasonably prudent person to fear that he could not get a fair and impartial trial."

Hayslip v. Douglas, 400 So. 2d 553, 556 (Fla. 1981); see also Adams v. Smith, 884

So. 2d 287 (Fla. 2d DCA 2004) (describing the standard for disqualification of an

appellate judge as "whether the facts alleged would place areasonably prudent

person in fear of not receiving a fair and impartial hearing").

As explained by this Court, the determination "is not a question of how the

judge feels; it is a question of what feeling resides in the affiant's mind, and the

basis for such feeling." State ex rel. Brown v. Dewell, 179 So. 695, 697-98 (Fla.

1938). "[The judge] cannot pass on the truth of the allegations of fact. If they are

not fiivolous or fanciful, they are sufficient to support a motion to disqualify on the

ground ofprejudice." Id.
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Argument

The acceptance ofcourt-made justice delivered by imperfect humans
relies heavilyfor its existence on the respect of the citizenryfor those
who dispense it. In order for the courts to remain as a civilized
alternative to less acceptable means ofresolving disputes, the public in
general, andparties and their counsel in particular, must be reassured
regularly that causes brought to the judiciary are decided on the law
alone.

Dep't ofRevenue w Golder, 322 So. 2d 1, 2 (Fla. 1975) (England, J., Order on

Request for Disqualification).

Justice Pariente's actions and comments following the oral argument in this

case, in conjunction with her previous public comments as a judicial candidate,

require disqualificatíon under Florida's Code of Judicial Conduct. Justice

Pariente's public comments are reasonably perceived as expressing a bias against

Governor Scott on the question of whether he should be prohibited from

appointing her successor. Under these circumstances, disqualification is

appropriate because a reasonably prudent person would question Justice Pariente's

impartiality toward the Governor and her ability to render a fair, impartial, and

unbiased judgment in this case.

Under the circumstances of this case, disqualification is also required

because the probability of actual bias by Justice Pariente against the Governor is

"too high to be constitutionally tolerable" under the Due Process Clause of the

Fourteenth Amendment. Withrow v. Larkin, 421 U.S. 35, 47 (1975). Justice
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Pariente should therefore be disqualified from further participation in this

proceeding.

I. Florida's Code of Judicial Conduct Requires Justice Pariente's
Disqualification.

Florida's Code ofJudicial Conduct requires each judge to "perform the

duties ofjudicial office impartially and diligently." Fla. Code. Jud. Conduct,

Canon 3. Judicial duties are to be performed "without bias or prejudice." Fla.

Code. Jud. Conduct, Canon 3B(5). A judge "shall not, while a proceeding is

pending or impending in any court, make any public comment that might

reasonably be expected to affect its outcome or impair its fairness or make any

nonpublic comment that might substantially interfere with a fair trial or hearing."

Fla. Code Jud. Conduct, Canon 3B(9). And, in any proceeding in which "the

judge's impartiality might reasonably be questioned," Florida's Code of Judicial

Conduct mandates that the judge "shall disqualify himself or herself." Fla. Code.

Jud. Conduct, Canon 3E(1) (emphasis added).

Canon 3E(1) of the Code ofJudicial Conduct provides a non-exclusive list

of circumstances in which a judge's impartiality might reasonably be questioned.

For example, it might be reasonable to question a judge's impartiality where "the

judge has a personal bias or prejudice concerning a party or a party's lawyer." Fla.

Code. Jud. Conduct, Canon 3E(1)(a); see also Siegel v. State, 861 So. 2d 90 (Fla.

4th DCA 2003) (prohibiting judge from participating in proceedings based on
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circumstances prompting a reasonable, prudent person to fear personal prejudice

against a party's attorneys). It might also be reasonable to question a judge's

impartiality in a proceeding where "the judge, while a judge or candidate for

judicial office, has made a public statement that commits, or appears to commit,

the judge with respect to" a party, issue, or controversy in the proceeding. Fla.

Code. Jud. Conduct, Canon 3E(1)(f).

In Pistorino v, Ferguson, 386 So. 2d 65, 66 (Fla. 3d DCA 1980), the Third

District considered whether a judge was obliged to recuse after making the

following comments at the conclusion of a hearing: "Dick, your client is not

playing with a full deck, Personally, I think she is crazy, and I will recuse myself

anytime you want me to." Id. The presiding judge thereafter denied a motion to

recuse. Id.

The Third District reversed, noting that "[t]he courts of this state are firmly

committed to the proposition that the due process guarantee of a fair trial contains

in its core the principle that every litigant is entitled to nothing less than the cold

neutrality of an impartial judge." Id. at 67. Because the judge's statements in the

record reflected that the judge "is in fact prejudiced," the appellate court concluded

that disqualification was required. Id.

In the present case, disqualification is liketvise required because the actions

and comments by Justice Pariente would place a reasonably prudent person in fear
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of not receiving a fair and impartial hearing. Immediately following the oral

argument in this proceeding, while still presiding on the bench, Justice Pariente

was publicly observed discussing a document not provided by the parties, not

discussed by the parties, and not contained in the record of this case. Justice

Pariente then publicly used the pejorative term "crazy" in an apparent reference to

either Governor Scott or to the Governor's appointees to the Supreme Court

Judicial Nominating Commission-the constitutional body that will be responsible

for nominating her successor on this Court.

Justice Pariente's actions and comments following the oral argument are

reasonably perceived as expressing a "personal bias or prejudice" by Justice

Pariente against Governor Scott regarding judicial appointments to the Florida

Supreme Court. See Fla. Code. Jud. Conduct, Canon 3E(1)(a); Pistorino, 386 So.

2d at 66 (mandating disqualification of a judge on the basis of prejudice after judge

publicly stated his belief that a party was "crazy"). Justice Pariente's actions and

comments to her fellowjustices following the oral argument-comments that were

broadcast to the public-might also reasonably be perceived as affecting the

outcome or fairness of this proceeding. See Fla. Code Jud. Conduct, Canon 3B(9);

see also Hayslip, 400 So. 2d at 558 (Letts, specially concurring) (noting that a

judge "who chooses to sit upon the bench must forego the pleasures oforal
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condemnations therefrom which are unrelated to the furtherance of the cause at

hand").

Justice Pariente's more recent statements also shed new light on her prior

public statements regarding Governor Scott's potential exercise of his appointment

power. As a candidate for judicial office, Justice Pariente publicly stated her view

that Governor Scott would make "partisan political appointments" if provided the

opportunity to appoint successors to herself, Justice Lewis, and Justíce Quince.

This statement, particularly in light ofher pejorative comments following the oral

argument, can reasonably be perceived to commit (or appear to commit) Justice

Pariente with respect to a party, issue, and controversy in this proceeding. See Fla.

Code. Jud. Conduct, Canon 3E(1)(f). This proceeding, after all, was initiated by the

Petitioners as a challenge to Govemor Scott's potential appointment of successors

to Justices Pariente, Lewis, and Quince. Justice Pariente's prior public comments

on this issue are plainly at issue and raise reasonable doubt as to personal bias or

prejudice and the Governor's ability to receive an impartial hearing.

As noted above, the standard for determining whether an appellate judge has

an obligation to disqualify himself or herself is not "how the judge feels" or

whether the judge personally believes that he or she is biased. Dewell, 179 So. at

697-98. Instead, the standard for determining the legal sufficiency of a

disqualification motion is "whether the facts alleged would place a reasonably
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prudent person in fear of not receiving a fair and impartial hearing." Adams, 884

So, 2d at 289; see also Commentary to Florida Code ofJudicial Conduct, Canon

2A ("The test for appearance of impropriety is whether the conduct would create in

reasonable minds, with knowledge of all the relevant circumstances that a

reasonable inquiry would disclose, a perception that the judge's ability to carry out

judicial responsibilities with integrity, impartiality, and competence is impaired").

Justice Pariente's widely reported2 actions and comments described above

provide a sufficient basis for a reasonably prudent person to question whether

2 See, e.g., Open mic at Florida Supreme Court leads to supreme controversy,
https://www.news4jax.com/news/open-mic-at-florida-supreme-court-leads-to-

supreme-controversy (last visited Nov. 20, 2017); Supreme Court Controversy,
https://www.flanews.com/2017/1 1/09/supreme-controversy/ (last visited Nov. 20,
2017); 'Crazy': Gov. Scott, Supreme Court Battling over two justices' banter,
http://www.tampabay.com/florida-politics/buzz/2017/11/08/crazy-gov-scott-
supreme-court-battling-over-two-justices-banter/ (last visited Nov. 20, 2017);
Florida Gov. Rick Scott raises questions about Supreme Court justices
http://www.wptv.com/news/state/florida-gov-rick-scott-raises-guestions-about-

supreme-court-justices (last visited Nov. 20, 2017); What's That, Rick Scott Wants
Document Discussed by Florida Supreme Court Justices,
https://www.law.com/dailybusinessreview/sites/dailybusinessreview/2017/11/08/w
hats-that-rick-scott-wants-document-discussed-by-florida-supreme-court-
justices/?sireturn=20171017115042 (last visited Nov. 20, 2017); Gov. Scott Seeks
Documents, Audio from Supreme Court, http·//news.wfsu.org/post/gov-scott-

seeks-documents-audio-supreme-court (last visited Nov. 20, 2017); Scott records
query adds intrigue to Supreme Court battle,
http://www.orlandosentinel.com/news/politics/political-pulse/os-scott-supreme-
court-records-request-20171107-story.html (last visited Nov. 20, 2017); Rick Scott
won't say if he'll seek recusals over Supreme Court 'hot mic' incident,
http://floridapolitics.com/archives/249040-scott-court-hot-mic (last visited Nov.
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Governor Scott can receive a fair and.impartial hearing from her in this

proceeding. Florida's Code of Judicial Conduct therefore mandates the

disqualification of Justice Pariente from further participation in this proceeding.

II. The Due Process Clause of the.Fourteenth Amendment Requires
Justice Pariente's Disqualification.

Florida's Code of Judicial Conduct is grounded in principles of due process,

and the "due process guarantee of a fair trial contains in its core the principle that

every litigant is entitled to nothing less than the cold neutrality of an impartial

judge." Pistorino, 386 So. 2d at 67. Under certain circumstances, however, the

United States Supreme Court has concluded that the Due Process Clause of the

Fourteenth Amendment can independently require disqualification of a judge for

bias. The circumstances of this case create such an appearance and probability of

actual bias that objective standards require Justice Pariente's recusal "whether or

not actual bias exists or can be proved." Caperton, 556 U.S. at 886.

In Caperton, the United States Supreme Coun considered whether the Due

Process Clause of the Fourteenth Amendment was violated when a West Virginia

Supreme Court Justice denied a recusal motion.Id. at 872. The basis for the motion

20, 2017); Supreme Court justices caught on 'hot mic' - but about what?,
http://floridapolitics.com/archives/248761-supreme-court-hot-mic (last visited
Nov. 20, 2017); Controversy unfolds after conversation between Supreme Court
Justices overhead, http://www.wctv.tv/content/news/Controversy-unfolds-at-the-
Florida-Supreme-Court-456503043.html (last visited Nov. 20, 2017).
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was that the justice had received "campaign contributions in an extraordinary

amount" from the board chairman and principal officer of one of the parties to the

case. Id. West Virginia's Code of Judicial Conduct, like Florida's, requires a judge

to "disqualify himself or herself in a proceeding in which the judge's impartiality

might reasonably be questioned." Id. at 888 (quoting W. Vir. Code Jud. Conduct,

Canon 3E(1)).

Although most matters relating to judicial disqualification do not rise to a

constitutional level, "[i]t is axiomatic that '[a] fair trial in a fair tribunal is a basic

requirement of due process.'" Caperton, 556 U.S. at 876 (quoting Murchison, 349

U.S. at 136). In lieu of exclusive reliance on a judge's personal inquiry into bias,

"the Due Process Clause has been implemented by objective standards that do not

require proof of actual bias." Caperton, 556 U.S. at 883.

Given the difficulties of inquiring into actual bias, the Supreme Court in

Caperton looked to "objective standards that require recusal when 'the probability

of actual bias on the part of the judge or decisionmaker is too high to be

constitutionally tolerable.'" 556 U.S. at 872 (quoting Withrow, 421 U.S. at 47). In

defining those objective standards, "the Court has asked whether, 'under a realistic

appraisal of psychological tendencies and human weakness,' the interest 'poses

such a risk ofactual bias or prejudgment that the practice must be forbidden if the
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guarantee of due process is to be adequately implemented."' Caperton, 556 U.S. at

883-84 (quoting Withrow, 421 U.S. at 47).

The "objective standards" test applied in Caperton mandates Justice

Pariente's disqualification here, because the appearance and probability of actual

bias is too high to be constitutionally tolerable under the Due Process Clause. This

case involves a challenge to Governor Scott's constitutional authority to appoint

Justice Pariente's successor on this Court. While presiding on the bench in this

proceeding, Justice Pariente used the pejorative term "crazy" in an apparent

reference either to Governor Scott or to the Governor's appointees to the Supreme

Court Judicial Nominating Commission-the constitutional body that will be

responsible for nominating her successor on this Court. And Justice Pariente has

previously stated publicly, as a candidate for judicial office, that Governor Scott

should be denied the opportunity to appoint her successor because he would make

a "partisan political appointment[]."

Here, as in Caperton, "the probability of actual bias on the part of the judge

or decisionmaker is too high to be constitutionally tolerable." Id. As an objective

matter, irrespective of actual bias, and "under a realistic appraisal of psychological

tendencies and human weakness," Withrow, 421 U.S. at 47, the Due Process

Clause of the Fourteenth Amendment requires Justice Pariente's disqualification in

this proceeding.
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Conclusion

As a result of actions and comments by Justice Pariente, Governor Scott is

reasonably in doubt as to whether this case will be decided fairly, impartially, and

on the law alone. Justice Pariente should therefore be disqualified from further

participation in this proceeding.

Respectfully submitted,

/s/ Daniel E. Nordby
DANIEL E. NORDBY (FBN 14588)

General Counsel
JOHN P. HEEKIN (FBN 94658)

ChiefDeputy General Counsel
MEREDITH L. SASSO (FBN 58189)

Deputy General Counsel
JOHN MACIVER (FBN 97334)

Deputy General Counsel
NICHOLAS PRIMROSE (FBN 104804)

Assistant General Counsel

EXECUTIVE OFFICE OF THE GOVERNOR

The Capitol, PL-05
Tallahassee, Florida 32399-0001
(850) 7 I 7-9310
Daniel.Nordby@eog.myflorida.com
Jack.Heekin@eog.myflorida.com
Meredith.Sasso@eog.myflorida.com
John.MacIver@eog.myflorida.com
Nicholas.Primrose@eog.myflorida.com

Counselfor Governor Rick Scott
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VERIFICATION

Under penalties of perjury, I declare th ea e ego og document
and that the facts stated in it are true to t st of my knowl e an . elie£

Govemor Rick Scott

CERTIFICATE OF GOOD FAITIl

I bereby certify that this Motion and the factual statements made herein are
made in good faith.

/s/Daniel E. Nordby
Attorney

CERTIFICATE OF SERVICE AND COMPLLANCE

1 hereby certify that this computer-generated Motion is prepared in Times
New Roman 14-point font and complies with the font requirement of Florida Rule
of Appellate Procedure 9.100(l), and that a true and correct copy of the foregoing
has been furnished by electronic service through the Florida Couns E-Filing Ponal
this 20th day of Novernber, 2017, to the following:

John S. Mills
Courtney Brewer
Andrew D. Manko
Thomas D. Hall
The Mills Firm, P.A.
The Bowen House
325 North Calhoun Street
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Supreme Court
Judicial Nominating Commission

Members County Expiration of Term, July_1

Cynthia Georgette Angelost St. Lucie 2018

Fred Karlinsky* Broward 2018

Daniel E. Nordby* Leon 2020

Jesse Panuccio* Miami-Dade 2019

Nilda R. Pedrosa, Vice Chair* Míami-Dade 2020

Israel U. Reyes+ Miami-Dade 2020

Hala Sandridge+ Hillsborough 2018

Jeanne T. Tate+ Hillsborough 2019

Jason L. Unger, Chair* Leon 2019

* Governor's Direct Appointment
+ Nominee submitted by the Florida Bar


