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I. PREFACE 

A. POWER DEFINED 

Power means the ability to act or produce an effect.1 Throughout the ages, 

men have reasoned that might makes right.  Indeed, The Melian Dialogue – studied 

in war colleges throughout this nation – teaches that "the strong do what they have 

the power to do and the weak accept what they have to accept.”  This philosophy is 

pervasive and entrenched in all aspects of American society, including the judiciary 

and The Florida Bar.     

However, the enlightened understand that all power flows from the Supreme 

Being and that power is circumscribed by obligations.  Among those obligations is 

the command to: “[d]efend the poor and fatherless: do justice to the afflicted and 

needy.”2  Yet, in this nation of the powerful, is there no help for the widow’s son?      

B. THIS COURT’S POWER 

This Court has the exclusive jurisdiction to regulate the admission of persons 

to the practice of law and the discipline of persons admitted.  See Fla. Const. Art. V, 

§ 15.  Moreover, this Court recognizes the well-settled principle that "once an 

appellate court has jurisdiction it may, if it finds it necessary to do so, consider any 

item that may affect the case." See Sullivan v. Sapp, 866 So. 2d 28, 34 (Fla. 2004) 

                                                
1 See “power”. Merriam-Webster.com. 2017. https://www.merriam-webster.com (21 November 
2017). 
2 Psalms 82:3.   
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(citing Westerheide v. State, 831 So. 2d 93, 105 (Fla. 2002); Cantor v. Davis, 489 

So. 2d 18, 20 (Fla. 1986); and, Trushin v. State, 425 So. 2d 1126, 1130 (Fla. 1982)). 

This Court’s power to do justice is therefore virtually unfettered.  

Accordingly, Attorney Chestnut prays that this Court seriously consider the 

arguments raised in his Answer and Cross Initial Brief on the Merits as it is apparent 

that The Florida Bar did not.  

II. REBUTTAL ARGUMENT AND CITATIONS TO AUTHORITIES 

A. The Florida Bar’s argument that Kozel is inapplicable is 
misguided; the exclusion of Attorney Chestnut’s evidence is 
tantamount to the harshest sanction rendering Kozel and its 
progeny applicable. 

 
Failure to consider the pertinent Kozel factors before imposing the harshest of 

sanctions for discovery violations is reversible error.  See Bank One, N.A. v. Harrod, 

873 So. 2d 519, 521 (Fla. 4th DCA 2004) ("Where, as here, there is no indication 

that the trial court considered [the Kozel] factors . . . reversal has been required.").  

Moreover, barring a party from presenting evidence is considered one of the harshest 

sanctions.  See Scott v. Reflections of Sebastian, LLC, 133 So. 3d 1046, 1048 (Fla. 

4th DCA 2014) (because an order barring a party from presenting evidence and 

testimony is tantamount to the severest of sanctions, absent evidence of a willful 

failure to comply or extensive prejudice to the opposition the granting of such an 

order constitutes an abuse of discretion).  In the case sub judice, the Referee excluded 

the gravamen of Attorney Chestnut’s trial exhibits (SH T., p. 263, l. 6-17) at the 
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urging of The Florida Bar (RI 95) for purported discovery violations.  The Referee 

failed to conduct a Kozel hearing and or make any of the necessary findings of fact 

before so doing.  Accordingly, the Referee’s findings should be reversed and 

Attorney Chestnut should be afforded a new trial and an opportunity to present the 

truth. 

B. This Court sitting in its appellate capacity has the power to  
review Attorney Chestnut’s Equal Protection argument  
either inherently and or as fundamental error even where  
raised for the first time on appeal. 
 

This Court recognizes the well-settled principle that "once an appellate court 

has jurisdiction it may, if it finds it necessary to do so, consider any item that may 

affect the case." See Sullivan v. Sapp, 866 So. 2d 28, 34 (Fla. 2004) (citing 

Westerheide v. State, 831 So. 2d 93, 105 (Fla. 2002); Cantor v. Davis, 489 So. 2d 

18, 20 (Fla. 1986); and, Trushin v. State, 425 So. 2d 1126, 1130 (Fla. 1982)).  

Accordingly, this Court has the power to consider Attorney Chestnut’s equal 

protection argument at this time. 

Furthermore, Attorney Chestnut’s equal protection argument is one of three 

arguments couched as fundamental error in his Answer and Cross Initial Brief on 

the Merits.  "Fundamental error," which can be considered on appeal without 

objection in the lower court, is error which goes to the foundation of the case or goes 

to the merits of the cause of action.  See Sanford v. Rubin, 237 So.2d 134, 137 (Fla. 

1970).  The 1st DCA has acknowledged in dicta that even where an equal protection 
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argument has been waived, it may nevertheless be raised on appeal if it rises to the 

level of fundamental error.  See Torres v. State, 619 So. 2d 502, 503 (Fla. 1st DCA 

1993).  This Court has further explained that fundamental error must implicate a 

constitutional right, such as due process, or the error must be so significant that 

requiring a new trial is essential to maintain public trust in our trial system. See e.g., 

Murphy v. Int'l Robotic Sys., Inc., 766 So. 2d 1010, 1026 (Fla. 2000).  Clearly, this 

Court has the power to consider Attorney Chestnut’s equal protection argument 

either as fundamental error or inherently where said argument would affect the case.  

The Supreme Being’s command to do justice demands that this Court do so.   

C. The Florida Bar’s disciplinary authority per Rule 3-4.6(a) is 
circumscribed by the choice of law provisions of Rule 3-4.6(b); and 
because that Rule was not properly applied in this case, the 
Referee’s findings concerning counts I, III, and VII should be 
reversed and those counts dismissed. 

 
Application of an incorrect rule of law is reversible error.  See Canakaris v. 

Canakaris, 382 So. 2d 1197, 1202 (Fla. 1980); see also, Houck v. Lee County Bd. of 

County Comm'rs, 995 So. 2d 1102, 1103 (Fla. 1st DCA 2008) (holding reversal and 

remand to be appropriate where JCC applied incorrect standard to permanent total 

disability claim); see Cromartie v. City of St. Petersburg, 840 So. 2d 372, 373 (Fla. 

1st DCA 2003)(holding failure to apply correct legal principle, or provide sufficient 

basis to determine whether appropriate legal principles have been followed, is 

ground for reversal); see Banks v. Allegiant Sec., 122 So. 3d 983, 985 (Fla. 1st DCA 
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2013).  Even if the Court were to afford the Referee great latitude in leaving the 

factual findings of these three counts undisturbed, precedent is clear that the 

fundamental error of misapplying law to established facts is so erroneous that 

reversal is required.  See Dorton v. Jensen, 676 So. 2d 437, 438 (Fla. 2d DCA 1996) 

(citing Holland v. Gross, 89 So. 2d 255, 258 (Fla. 1956) (misapplication of law 

to established facts renders decision of trial court made in nonjury setting clearly 

erroneous requiring appellate court to reverse)). 

It is axiomatic that an attorney admitted to practice law in Florida is subject 

to the disciplinary authority of The Florida Bar regardless of where the conduct 

occurs.  See Rule 3-4.6(a).  However, The Florida Bar’s power is circumscribed by 

a choice of law provision requiring both The Florida Bar and the Referee to apply 

the law of the foreign jurisdiction when exercising disciplinary authority over a 

Florida Bar member for alleged conduct that occurred – or where the predominant 

effect of the alleged conduct occurred – in a jurisdiction other than the State of 

Florida.  See Rule 3-4.6(b)(2).  Specifically, Rule 3-4.6(b)(2) reads: 

“(b) Choice of Law.  --In any exercise of the disciplinary authority of 
this jurisdiction, the rules of professional conduct to be applied shall be as 
follows: 

(1)  for conduct in connection with a matter pending before a tribunal, 
the rules of the jurisdiction in which the tribunal sits, unless the rules of the 
tribunal provide otherwise; and 

(2)  for any other conduct, the rules of the jurisdiction in which the 
attorney's conduct occurred, or, if the predominant effect of the conduct is in 
a different jurisdiction, the rules of that jurisdiction shall be applied to the 
conduct.”  See Fla. Bar Reg. R. 3-4.6. 
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 In the case sub judice, with respect to Count I (Smith) and Count VII (Jordan), 

the complaining witnesses are Georgia residents, the underlying tort action occurred 

in Georgia, and Georgia is the state where the predominant effect of the alleged 

conduct occurred.  With respect to Count III (Powell), the complaining witness is a 

Maryland resident, the underlying tort action occurred in Maryland, and Maryland 

is the venue for the predominant effect of the alleged conduct.  Accordingly, in any 

disciplinary action concerning those three counts, the rules of professional conduct 

regulating Georgia and Maryland respectively must be applied.  That did not happen 

in this instance though it should have.  Delusions of absolute power have corrupted 

The Florida Bar.   

Secondly, Rule 3-4.6 provides in pertinent part that a foreign jurisdiction's 

final adjudication of misconduct "shall be considered as conclusive proof of such 

misconduct in a disciplinary proceeding under this rule."  However, this Court has 

held that "if the accused attorney shall in the Florida proceedings properly raise the 

issues, we may be required to determine whether the proceedings in the sister state 

were so deficient as to make the foreign judgment unreliable as an 

automatic adjudication of guilt.”  See Florida Bar v. Wilkes, 179 So. 2d 193, 198 

(Fla. 1965).  More recently, this Court has made clear that:  

“[c]onsistent with the plain language of [rule 3-4.6], and our holding 
in Wilkes, we will initially accept a foreign jurisdiction's adjudication of guilt 
as conclusive proof of guilt of the misconduct charged.  The burden then rests 
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with the accused attorney to demonstrate why the foreign judgment is not 
valid or why Florida should not accept it and impose sanctions based 
thereon.”  See The Florida Bar v. Friedman, 646 So. 2d 188, 190 (Fla. 1994).  

  
Attorney Chestnut has met this burden concerning Count VII (Jordan) through the 

testimony of the Georgia probate attorney that was hired to set up the probate estate.  

The Referee should not be permitted to rely on the Georgia probate judge’s order 

casually referencing the UPL issue where Attorney Chestnut was not involved in the 

probate case nor was he given notice and an opportunity to be heard on the issue. 

The judge haphazardly raised the UPL issue without even giving notice to the 

Georgia probate attorney handling the case.  Such conduct miserably fails to satisfy 

the letter and spirit of due process.  Accordingly, the Georgia probate judge’s order 

cannot be used against Attorney Chestnut. 

D. The Florida Bar has failed to raise any substantive legal challenges  
to Attorney Chestnut’s arguments that the Referee’s findings on  
Counts II, IV, V, and VIII are clearly erroneous and unsupported  
by competent and substantial evidence; The Florida Bar’s  
mere reiteration of the standard of review on appeal indicates that  
it cannot confront the issues raised and therefore concedes them. 
 

 Take for instance, Attorney Chestnut’s legal arguments regarding the 

Referee’s clearly erroneous findings on Count II concerning the Bakers.   

The Supreme Court of Florida explained in Allied Van Lines, Inc. v. Bratton, 

351 So. 2d 344 (Fla. 1977): 

 It has long been held in Florida that one is bound by his contract. Unless one 
can show facts and circumstances to demonstrate that he was prevented 
from reading the contract, or that he was induced by statements of the other 
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party to refrain from reading the contract, it is binding. No party to a 
written contract in this state can defend against its enforcement on the sole 
ground that he signed it without reading it.  Id. at 347-348. Accord Sabin v. 
Lowe's, Inc., 404 So. 2d 772 (Fla. 5th DCA 1981) ("A party has a duty to learn 
and know the contents of a proposed contract before he signs and 
delivers it and is presumed to know and understand its contents, terms and 
conditions."). 

 
As the Fifth District Court of Appeal stated in Merrill, Lynch, Pierce, Fenner & 

Smith, Inc. v. Benton, 467 So. 2d 311 (Fla. 5th DCA 1985), 

The rule that one who signs a contract is presumed to know its contents has 
been applied even to contracts of illiterate persons on the ground that if such 
persons are unable to read, they are negligent if they fail to have the contract 
read to them.  If a person cannot read the instrument, it is as much his duty to 
procure some reliable person to read and explain it to him, before he signs it, 
as it would be to read it before he signed it if he were able to do so . . . . 
Benton, 467 So. 2d at 313 (quoting Sutton v. Crane, 101 So. 2d 823, 825 (Fla. 
2d DCA 1958)(quoting 12 Am. Jur. Contracts § 137)); see also Keller v. Reed, 
603 So. 2d 717, 720 (Fla. 2d DCA 1992) ("[P]arties to a written instrument 
have a duty to learn and understand the contents of that instrument before 
signing it."); Onderko v. Advanced Auto Ins., Inc., 477 So. 2d 1026, 1028 
(Fla. 5th DCA 1985) ("A party has a duty to learn and know the contents of 
an agreement before signing it."). 
 

Accordingly, Mrs. Baker’s signings bound the Bakers to each of the representation 

agreements at the time of their execution and further imputed to them an 

understanding of their terms – so long as she had the legal authority to sign on her 

husband’s behalf.  Under Florida law, it’s clear she had that power. 

 Under principles of agency, if one vests another with apparent authority, then 

the principal shall be bound by the acts of his agent which are consistent with the 

agency purposes.  See Ideal Foods, Inc. v. Action Leasing Corporation, 413 So.2d 



 

 9 

416 (Fla. 5th DCA 1982); see also Stiles v. Gordon Land Co., 44 So.2d 417 (Fla. 

1950).  Accordingly, as a matter of law under agency principles, Mrs. Baker had the 

apparent authority to sign the first and second representation agreements for her 

husband and therefore he was bound by them. 

 Notwithstanding the aforementioned agency principles, ratification of an 

agreement occurs where a person expressly or impliedly adopts an act or contract 

entered into on his or her behalf by another without authority.  See Carolina-Georgia 

Carpet & Textiles, Inc. v. Pelloni, 370 So. 2d 450 (Fla. 4th DCA 1979); see also Port 

Largo Club, Inc. v. Warren, 476 So. 2d 1330 (Fla. 3d DCA 1985); G & M 

Restaurants Corp. v. Tropical Music Service, Inc., 161 So. 2d 556 (Fla. 2d DCA 

1964).  An agreement is deemed ratified where the principal has full knowledge of 

all material facts and circumstances relating to the unauthorized act or transaction at 

the time of the ratification.  See G & M,  161 So. 2d at 558; see also Ball v. Yates, 

158 Fla. 521, 29 So. 2d 729 (1946) , cert. den., 332 U.S. 774 (1947); Pedro Realty 

Inc. v. Silva, 399 So. 2d 367 (Fla. 3d DCA 1981); Bach v. Florida State Bd. of 

Dentistry, 378 So. 2d 34 (Fla. 1st DCA 1979).  An affirmative showing of the 

principal's intent to ratify the act in question is required.  See Pelloni, 370 So. 2d at 

452.   

Undoubtedly, in the case sub judice, Mr. Baker impliedly ratified Mrs. 

Baker’s signings of the first and second representation agreement(s) by permitting 
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The Chestnut Firm to litigate his case in federal court and then authorizing The 

Chestnut Firm to accept the 8 million-dollar settlement reached on his behalf. 

As a matter of contract law, the first representation agreement was cancelled 

by the second through novation.  "A novation is a mutual agreement between the 

parties for the discharge of a valid existing obligation by the substitution of a new 

valid obligation.”  See Jakobi v. Kings Creek Vill. Townhouse Ass'n, 665 So. 2d 

325, 327 (Fla. 3d DCA 1995) (citing Ades v. Bank of Montreal, 542 So. 2d 1013 

(Fla. 3d DCA 1989)).  To prove the substitution of the new contract for the old, four 

elements must be shown: (1) the existence of a previously valid contract; (2) the 

agreement of the parties to cancel the first contract; (3) the agreement of the parties 

that the second contract replace the first; and, (4) the validity of the second contract.  

Id.  Whether a novation takes place is dependent upon the intention of the parties.  

See Pinnacle Holding, Inc. v. Biologics, Inc., 643 So. 2d 642 (Fla. 2d DCA 1994). 

Consent of the parties to substitute the new contract for the old may be implied from 

the circumstances.  See Sans Souci v. Div. of Fla. Land Sales &Condos., 448 So. 2d 

1116 (Fla. 1st DCA 1984).  Under the circumstances, there is no question that the 

Bakers and Attorney Chestnut had an understanding that the September 1, 2012 

representation agreement would and did cancel by novation the original July 23, 

2012 representation agreement.  Moreover, because of Mrs. Baker’s signings on both 

documents, the Bakers’ knowledge of and agreement to those terms is presumed 
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under the law.  The Referee’s findings as to the falsity of the second representation 

agreement’s terms is clearly erroneous and undermined by basic contract law 

principles.  This too is the case with the Referee’s finding of an aggravator of selfish-

motive on the part of Attorney Chestnut. 

The Referee’s erroneous conclusions are not bolstered by the jury verdict from 

or orders entered in the Bakers’ prior civil case against Attorney Chestnut as 

collateral estoppel does not apply.  That case was settled before entry of a final 

judgment so the matter was never fully litigated as a matter of law.   

The doctrine of collateral estoppel (or issue preclusion), also referred to as 

estoppel by judgment, is a related but different concept from res judicata.  In Florida, 

the doctrine of collateral estoppel bars re-litigation of the same issues between the 

same parties in connection with a different cause of action.  See Clean Water, Inc. 

v. State Dep't of Envtl. Reg., 402 So. 2d 456, 458 (Fla. 1st DCA 1981) (citing Gordon 

v. Gordon, 59 So. 2d 40, 44 (Fla. 1952) (finding that "the principle of estoppel by 

judgment is applicable where the two causes of action are different, in which case 

the judgment in the first action only estops the parties from litigating in the second 

action issues--that is to say points and questions--common to both causes of action 

and which were actually adjudicated in the prior litigation.")). 

In order for collateral estoppel to be applicable, the same issue must have been 

litigated in the first suit.  See Trucking Employees of Norty Jersey Welfare Fund, 
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Inc. v. Romano, 450 So.2d 843 (Fla. 1984); holding limited by, Zeidwig v. Ward, 

548 So.2d 209 (Fla. 1989); Markel v. Dizney, 534 So.2d 1205 (Fla. 5th DCA 1988); 

City of Tampa v. Lewis, 488 So.2d 860 (Fla. 2d DCA), rev. denied, 494 So.2d 1151 

(Fla. 1986).  Where the suit ends in a settlement, it is difficult to argue that any issue 

was litigated in that case.  See United States v. International Building Co., 345 U.S. 

502 (1953).  At a minimum, an additional affirmative showing that the parties 

intended a settlement to operate as a final adjudication of another issue is required.  

See Balbirer v. Austin, 790 F.2d 1524 (11th Cir. 1986); Keramati v. Schackow, 553 

So. 2d 741, 744 (Fla. 1989).  There is no such showing in this record. 

Finally, Attorney Chestnut had a U.S. constitutional right and federal statutory 

right to enforce The Chestnut Firm’s straight 40% attorney’s fee agreement with the 

Bakers in the same manner as his white counterparts.  The fact that his firm’s efforts 

were viewed with suspicion is concerning, especially where his white counterparts 

have taken similar steps and no one blinked an eye.  See Mahany v. Wright's 

Healthcare & Rehab. Ctr., 194 So. 3d 399 (Fla. 2d DCA 2016).    

In Mahany, a white attorney settled a wrongful death case pre-suit and then 

sought to have his 40% fee attorney’s fee agreement approved by a circuit court 

judge without the client present in a manner similar to the case sub judice.  See 

Mahany, 194 So. 3d at 400.  When the court denied the personal representative’s 

petition, though it was sworn to by the clients, the attorney sought – on writ of 
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certiorari – to compel the approval based on the express language of the Rule.  Id.  

In denying the writ, the 2nd DCA concluded that the circuit judge’s refusal to approve 

the agreement without first conducting an evidentiary hearing was the “better 

practice” though the Rule authorized the judge to approve the 40% fee agreement 

without such a hearing.  See Mahany, 194 So. 3d at 402.  The 2nd DCA did not view 

the white attorney’s conduct as nefarious or selfish and likewise, this Court should 

not view The Chestnut Firm in that manner either.  The Mahany opinion was not 

published until 2016, three years after the circumstances underlying this case; 

therefore, Attorney Chestnut did not have the benefit of this opinion when his firm 

was making decisions.  Instead, Attorney Chestnut sought advice from the former 

law partner of his trusted mentor – Attorney Willie Gary – and the record evidence  

 

contemporaneously reflects what he was told.  That advice ultimately proved to be 

consistent with the Mahany opinion.  Florida law recognizes as lawful The 

Chestnut Firms’ efforts to have the Baker’s 40% fee agreement approved by the 

court outside of their presence.  That contract was valid at the time it was executed.  
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It did not become unenforceable until the circuit court judge in Gainesville, FL 

refused to approve it in the Bakers’ absence claiming he lacked jurisdiction. 

 These arguments are not pointing out mere factual inconsistencies in the 

evidence as The Florida Bar contends; they are establishing how the Referee’s 

findings are clearly erroneous as a matter of law.         

III. CONCLUSION 

Based on the foregoing and the arguments previously raised in his Answer 

and Cross Initial Brief on the Merits, Attorney Chestnut prays for the reversal of the 

Referee’s Rule violation findings and sanction recommendations as to Counts I, II, 

III, IV, V, VII, and VIII.  Specifically, Attorney Chestnut seeks dismissal of Counts 

I, III, and VII based upon the Referee’s application of the wrong jurisdiction’s Rules; 

a new trial and sanction hearing as to Counts II, IV, V, and VIII based upon the 

improper exclusion of his evidence at trial and the denial of his due process rights to 

a fair and impartial tribunal, to conduct discovery in preparation of a defense, and to 

present a defense; and, dismissal of Count II concerning the Bakers on equal 

protection grounds.  

A. CERTIFICATE OF SERVICE  

We hereby certify that this, Attorney Chestnut’s Cross Reply Brief, has been 

E-filed with The Honorable John A. Tomasino, Clerk of the Supreme Court of 

Florida, using the E-filing portal and that copies have been provided via email using 
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the E-filing portal to Attorney/Respondent, Christopher M. Chestnut, 

chris.chestnut@chestnutfirm.com, Adria E. Quintela, Staff Counsel, The Florida 

Bar, aquintel@flabar.org, and Carlos Alberto Leon, Bar Counsel, The Florida Bar, 

cleon@flabar.org on this 23rd day of November, 2017. 

B. CERTIFICATE OF COMPLIANCE 

We the undersigned counsel do hereby certify that this Brief is submitted in 

14 point proportionately spaced Times New Roman font, that this Brief complies 

with the applicable page limitations, and that this Brief has been filed by e-mail in 

accord with the Court’s order of October 1, 2004.  We the undersigned counsel do 

hereby further certify that the electronically filed version of this brief has been 

scanned and found to be free of viruses.  

    

   

 

 

Respectfully submitted, 
 

ALAN & LOCKEPLLC 

 Trial and Appellate Attorneys 
 777 S. Flagler Dr. 
 West Tower – 8th Floor 
 West Palm Beach, Florida 33401 
 (800) 909-3973 telephone 
 
By: /s/ Richard Keith Alan II 
 Richard Keith Alan II – For the Firm 

Florida Bar No. 120863  
 attyrkaii@alanlockefirm.com 

 
By: /s/ Wendell T. Locke 
 Wendell Locke – For the Firm 
 Florida Bar No. 119260 
 attywtl@alanlockefirm.com 
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