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IN THE SUPREME COURT OF FLORIDA 
TALLAHASSEE, FLORIDA 

 
MICHAEL ROHRBACHER, 
  
 Petitioner,          CASE NO. SC16-2232 
            L.T. CASE NO. 5D16-393 
v. 
 
GARRISON PROPERTY AND 
CASUALTY INSURANCE COMPANY, 
 
 Respondent. 
__________________________________/ 
 

PETITIONER’S REPLY TO RESPONDENT’S RESPONSE TO  
ORDER TO SHOW CAUSE DATED NOVEMBER 8, 2017  

 
Petitioner, Michael Rohrbacher, hereby files this, its Reply to the 

Respondent’s Response to the Order to Show Cause dated November 8, 2017, and 

states as follows: 

INTRODUCTION 

In this case, Rohrbacher initiated Supreme Court review of the Fifth District 

Court of Appeal’s impermissible limitation on the use of contingency risk 

multipliers. In Rohrbacher, the Fifth District reversed the Circuit Court’s finding that 

Rohrbacher was entitled to a contingency risk multiplier. In doing so, the Fifth 

District relied exclusively on the federal “presumption” against contingency risk 

multipliers, which this Court has consistently rejected.  
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Following its decision in Joyce v. Federated Nat’l Ins. Co., SC16-103, 2017 

Fla. LEXIS 2070 (Fla. 2017), this Court ordered Garrison to show cause why the 

Fifth District’s decision in this case should not be quashed. Because the Fifth 

District’s ruling in this case conflicts with the precedent of this Court regarding 

contingency risk multipliers, this Court should exercise jurisdiction and quash the 

decision of the Fifth District and remand the case with instructions to reinstate the 

Circuit Court’s opinion. 

ARGUMENT 

I. THIS COURT SHOULD ACCEPT JURISDICTION 
BECAUSE THE FIFTH DISTRICT’S DECISION 
APPLIES AN IMPERMISSSIBLE PRESUMPTION 
AGAINST CONTINGENCY RISK MULTIPLIERS. 
 

Garrison has been asked to explain why this Court should not exercise its 

jurisdiction in this case in light of its decision in Joyce. This Court’s decision in 

Joyce reiterated, once again, that the federal court presumption against contingency 

risk multipliers employed by the Fifth District has no place in Florida jurisprudence. 

The federal presumption against contingency risk multipliers employed by the Fifth 

District in this case has been repeatedly rejected by this Court. This Court’s exercise 

of jurisdiction is appropriate in this case to correct the Fifth District’s disregard for 

this Court’s holdings regarding the application of contingency risk multipliers.  

Instead of addressing the specific question posed this Court, Garrison takes 

ten (10) pages to attempt to distinguish the facts of Rohrbacher from the facts of 
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Joyce. Respectfully, Garrison’s attempt at creating a material factual distinction fails 

because both cases involve difficulties in obtaining competent counsel. In Joyce the 

issue was obtaining any counsel. In Rohrbacher the issue was obtaining competent 

counsel. Regardless, the facts in Joyce and Rohrbacher are largely irrelevant to the 

ultimate question presented by the Court to Garrison in its order to show cause.  

Garrison incorrectly asserts that “conflict jurisdiction” only exists when the 

facts of the cases claimed to be in conflict are “substantially similar factual 

scenarios”. (Response at 6-7). This Court has made it clear that it’s concern 

regarding cases based on conflict jurisdiction is “the precedential effect of those 

decisions which are incorrect and in conflict with decisions reflecting the correct 

rule of law”. Wainwright v. Taylor, 476 So. 2d 669, 670 (Fla. 1985). As this Court 

has held for nearly 60 years, “[a] limitation of review to decisions in ‘direct conflict’ 

clearly evinces a concern with decisions as precedents as opposed to adjudications 

of the rights of particular litigants.” Ansin v. Thurston, 101 So. 2d 808, 811 (Fla. 

1958). The purpose of this Court’s conflict jurisdiction is to fulfil its constitutional 

duty to preserve “uniformity of principle and practice.” Jenkins v. State, 385 So. 2d 

1356, 1359 (Fla. 1980).  

In Joyce, this Court exercised its jurisdiction finding that the Fifth District’s 

decision in Joyce conflicted with this Court’s “precedent regarding the application 

of contingency fee multipliers.” Joyce, at *8. In short, the Fifth District 



4 
 

impermissibly applied the federal court presumption against multipliers which 

conflicts with both Rowe and Quanstrom.  

This Court has requested Garrison to address the same issue in this case. 

Garrison has declined to do so. The question posed by this Court is whether the Fifth 

District is following the precedent of this Court with respect to contingency risk 

multipliers. The simple answer is “no”. Thus, this Court must exercise its jurisdiction 

in this case to ensure uniform application of Rowe and Quanstrom. 

Although Garrison has declined to address the specific question posed by this 

Court, the Petitioner has no such reservations. It is both entirely appropriate and 

necessary for this Court to accept jurisdiction in this case, to ensure the courts of this 

state are uniformly applying this Court’s rulings.  

This Court has long rejected any attempt by the courts of this state to apply 

impermissible limitations or presumptions against a litigant’s right to a contingency 

risk multiplier. Nowhere in Rowe did this Court state that the lodestar amount 

includes any presumption of reasonableness that must be overcome in order for a 

contingency risk multiplier to be appropriate. Joyce v. Federated Nat’l Ins. Co., 

SC16-103, 2017 Fla. LEXIS 2070 (Fla. 2017). In Standard Guaranty Insurance Co. 

v. Quanstrom, 555 So. 2d 828 (Fla. 1990), this Court rejected the presumption 

against multipliers employed by the federal courts. In Bell v. U.S.B. Acquisition Co., 

734 So. 2d 403 (Fla. 1999), this Court reaffirmed the use of a contingency risk 
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multiplier in § 627.428 cases in accordance with Rowe and Quanstrom and again 

rejected any application of presumptions against contingency risk multipliers. And 

most recently in Joyce, this Court once again affirmed that there is no presumption 

against contingency risk multipliers in Florida cases. In rejecting presumptions 

against contingency risk multipliers, this Court has routinely affirmed the usefulness 

of contingency risk multipliers “in helping parties secure legal representation and 

their importance in ensuring access to courts.” Bell, 734 So. 2d at 411.  

In this case, the Circuit Court found that the trial court abused its discretion in 

denying Rohrbacher’s request for a contingency risk multiplier. In its decision, the 

Circuit Court correctly relied only on the factors and standards set forth in Rowe, 

Quanstrom, and Bell. On second-tier review, the Fifth District quashed the Circuit 

Court’s order holding that the Circuit Court departed from the essential requirements 

of law in finding that a multiplier was appropriate. Garrison Prop. & Cas. Ins. Co. 

v. Rohrbacher, 204 So. 3d 154 (Fla. 5th DCA 2016). The sole basis for quashing the 

Circuit Court’s order was what the Fifth District described as a “presumption against 

a multiplier.” Id. at 156. Clearly the “presumption” that the Fifth District was 

referring to was the federal court presumption that it routinely applies in contingency 

risk multiplier cases. In relying on this federal court presumption, the Fifth District 

cited to the Third District’s decision in State Farm Fla. Ins. Co. v. Alvarez, 175 So. 

3d 352, 358 (Fla. 3d DCA 2015), and its own decision in Progressive Exp. Ins. Co. 
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v. Schultz, 948 So. 2d 1027, 1031 (Fla. 5th DCA 2007). This Court however does 

not need to be reminded that there is no case in this Court’s archives which sets forth 

any presumption whatsoever against a contingency risk multiplier in section 627.428 

cases. In fact, the opposite is true. 

 The question presented by this Court to Garrison is answered by simply 

pointing to the fact that this Court in Joyce expressly rejected the Fifth District’s 

reliance on Alvarez and Schultz as impermissible attempts to limit the application of 

contingency risk multipliers. Joyce, at *23-24. If the Fifth District’s reliance on 

Alvarez and Schultz was inappropriate in Joyce, then it is equally inappropriate in 

this case. Garrison simply cannot avoid the clear and unequivocal fact that the Fifth 

District’s asserted “presumption” against contingency risk multipliers is in line only 

with the federal court limitations on contingency risk multipliers, which limitations 

have been expressly rejected by this Court in Quanstrom, Bell, and now Joyce.  

 According to Garrison, this case is distinguishable from Joyce, simply 

because the Fifth District in this case did not use the phrase “rare and exceptional 

circumstances” when stating that there was a presumption against contingency risk 

multipliers. (Response at 7). This position is untenable. The Fifth District has 

established a pattern of applying a “presumption” against contingency risk 

multipliers that align only with the federal court presumption against contingency 

fee multipliers. See e.g., Federated Nat'l Ins. Co. v. Joyce, 179 So. 3d 492 (Fla. 5th 
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DCA 2015); Sawgrass Mut. Ins. Co. v. Mone, 201 So. 3d 182 (Fla. 5th DCA 2016); 

Garrison Prop. & Cas. Ins. Co. v. Rohrbacher, 204 So. 3d 154 (Fla. 5th DCA 2016); 

Progressive Express Ins. Co. v. Schultz, 948 So. 2d 1027 (Fla. 5th DCA 2007). There 

is no need for the Fifth District to have used magic words in this case to explain the 

“presumption” that it was applying. As this Court has not allowed application of any 

“presumption” against contingency risk multipliers, there can be no question that the 

Fifth District’s decision in this case is in conflict with the precedent of this Court 

regarding contingency risk multipliers.  

 Garrison cannot avoid the fact that not only are presumptions against 

contingency risk multipliers expressly prohibited, but Rowe clearly established that 

“courts must consider a contingency fee multiplier”. Florida Patient’s 

Compensation Fund v. Rowe, 472 So. 2d 1145, 1150-51 (Fla. 1985). Just as the Fifth 

District’s decision in Joyce incorrectly interpreted the holding in Rowe, so has the 

Fifth District erred in this case.  

Because this Court exercised its jurisdiction to correct the Fifth District’s 

application of a presumption against contingency risk multipliers in Joyce, so must 

the Court exercise its jurisdiction in this case.  
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II. IF THIS COURT ACCEPTS JURISDICTION, THIS 
MATTER SHOULD BE REMANDED WITH 
INSTRUCTIONS TO REINSTATE THE CIRCUIT 
COURT’S OPINION. 
 

Garrison’s primary focus in its Response are the facts. The facts of this case, 

however, are only relevant after this Court determines whether or not to exercise its 

jurisdiction in this case. According to Garrison, the facts of this case do not support 

a remand. Just as this Court held that the facts in Joyce required a remand with 

instructions to reinstate the trial court’s order applying a contingency risk multiplier, 

the facts of this case equally support a remand with instructions to reinstate the 

Circuit Court’s order finding that Rohrbacher was entitled to a contingency risk 

multiplier.  

 In this case, Garrison stipulates that the only Quanstrom element it is 

challenging is the “competent counsel” element. (Response at fn 2). Garrison has 

conceded that all the remaining Quanstrom factors have been met. In this case, the 

Circuit Court determined that “the circumstances of this case are sufficiently unique 

that the lodestar rate alone is not adequate, and a multiplier is appropriate to 

encourage attorneys to take such challeng[ing] cases”, the decision of the Fifth 

District should be quashed. (Pet. App. 1 at 7-8). The Circuit Court’s order was based 

on specific findings. (Pet. App. 1 at 7-8). 

Based on the question posed to Garrison, it would appear that this Court’s 

preference would be to remand this matter for the Fifth District to determine if 
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Rohrbacher is entitled to a contingency risk multiplier based on the standard set forth 

in Rowe and Quantrom. However, it is respectfully asserted that the secondary issue 

in this case, just as it was in Joyce, is whether this Court should remand this matter 

with instructions to reinstate the Circuit Court’s order.  

In support of its position that a remand is not necessary, Garrison states that 

“Rohrbacher presented no competent evidence that the relevant market required a 

contingency fee multiplier to obtain competent counsel.” (Response at 16). This 

could not be farther from the truth. Focusing on the fact that Rohrbacher retained 

several attorneys prior to retaining Attorney Bradford is Garrison’s attempt to 

sidestep the standard. The Quanstrom standard is not merely “counsel”, but 

“competent counsel”. The issue is, did the market require the availability of a 

contingency risk multiplier to obtain “competent counsel.”  

 In this case, the Circuit Court spent pages discussing the need for a 

contingency fee multiplier in this case. (Pet. App. 1 at 5-8). The Circuit Court 

effectively laid waste to Garrison’s argument that because Rohrbacher was able to 

obtain several attorneys prior to retaining Attorney Bradford, a contingency risk 

multiplier was not appropriate.  

 According to the Circuit Court, this was not a typical PIP case, but instead 

was an extremely unique case that dealt with a significant delay in treatment, three 

different peer reviews, including a chiropractic review, a neurologist review, and a 
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podiatrist review, as well as an insurer who chose to go “toe-to-toe over the issue 

and [that] brought to bear all of their skill and resources to try to win the day.” State 

Farm Fire & Cas. Co. v. Palma, 555 So. 2d 836, 838 (Fla. 1990) (citing State Farm 

Fire & Casualty Co. v. Palma, 524 So. 2d 1035, 1036-37 (Fla. 4th DCA 1988). The 

evidence at the hearing in this matter was more than competent evidence to support 

a contingency risk multiplier.  

Garrison makes much of the fact that Rohrbacher had several attorneys prior 

to Attorney Bradford, and claims that this is evidence that a contingency risk 

multiplier was not appropriate because “Rohrbacher successfully retained ten (10) 

different attorneys to represent him throughout this litigation.” (Response at 15). 

This argument is specifically designed to confuse the issue. The evidence in this case 

is that Rohrbacher retained many lawyers willing to take his case. However, 

critically, none of them were competent to handle such a complex matter, except 

Attorney Bradford.  

According to the testimony at the fee hearing, Rohrbacher was first 

represented by Michael Barszcz and Michael Mandeville. (Resp. App. at 59). 

Attorneys Barzcz and Mandeville were unable to obtain even policy information, 

and were not able to secure medical treatment for Rohrbacher. (Resp. App. at 60). 

The relationship with these attorneys ended. (Resp. App. at 60). Rohrbacher was 

then represented by Attorney Jeff Bordulis. (Resp. App. at 60). Attorney Bordulis 
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was unable to obtain payment for Rohrbacher’s medical expenses and injuries 

Further, during Attorney Bordulis’ representation, Rohrbacher’s medical records 

were reviewed by a chiropractor, a neurologist and podiatrist, each of whom testified 

that Rohrbacher’s treatment was not reasonable, causally related to the accident, nor 

medically necessary. (Resp. App. at 30). When Attorney Bordulis was unable to 

help, Rohrbacher sought out Attorney Michelle Kelson. (Resp. App. at 63). When 

Attorney Kelson could not help, he sought out Attorney Todd Miner who at the time 

was working at Morgan and Morgan. (Resp. App. at 63-64). When Attorney Miner 

could not help, he sought out Attorney Dan Smith. (Resp. App. at 64). When 

Attorney Smith could not help, he sought out Attorney Jeff Bryd. (Resp. App. at 64). 

Jeff Bryd then referred the PIP case to Attorney Rutledge Bradford. (Resp. App. at 

64).  

In addition, the attorneys that represented Rohrbacher expressed their 

concerns about the difficulty of Rohrbacher’s case. Attorney Miner sent Rohrbacher 

an email that stated “You have a very difficult case, Michael. I know you’ve been 

through a lot. However, USAA is ignoring my request for a copy of your policy….I 

don’t know what effort I can place upon the case. I know you’ve had five lawyers in 

Central Florida, however I don’t feel I can give you a favorable outcome…I don’t 

think I’ll be able to win this case based on USAA’s delays.” (Resp. App. at 70-71). 
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Attorney Michelle Kelson testified at the fee hearing before the trial court that 

when she represented Rohrbacher, he was a demanding and very difficult client. 

(Resp. App. at 30). According to Attorney Kelson, despite spending considerable 

time and effort, she did not want to pursue the case because there were a lot of issues, 

including an 8-month gap in treatment as well as other problems. (Resp. App. at 35-

36). Attorney Kelson informed Rohrbacher in a lengthy and detailed written 

correspondence that they were withdrawing from Rohrbacher’s case. (Resp. App. at 

38-45).  

In Attorney Kelson’s letter to Rohrbacher, she wrote “we have tried numerous 

times to try and get USAA to reconsider their position without success. The medical 

bills are not related based on the gap in treatment and the peer review”. (Res. App. 

at 41). She went to explain, “[o]ur most recent attempts to resolve your outstanding 

medical bills with USAA have failed as well…They have not changed their 

position.” (Res. App. at 42). Attorney Kelson’s evaluation of the case was set forth 

as follows:  

Michael, please know that this does not mean that we believe USAA. 
However, what this does mean is that we are back to square one. That 
you did not seek medical treatment with regard to your injuries until 
eight months after. Your EUO statement. The fact that USAA has a 
solid good faith position in denying your benefits for lack of treatment 
from the time of the accident until the time USAA first received any 
medical bill submitted from the accident. It is reasonable for them to 
believe that during that timeframe, eight months – in parenthesis – 
many things could have happened to you which could have caused the 
injuries. Further, your lack of comments made to the doctors with 
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regard to the injuries related to accident and USAA’s belief that based 
on your records that you were involved in an abusive relationship, 
around and after the time of the accident, all of these things go against 
your cases and make it extremely difficult and costly for us to move 
forward and prevail on this matter against USAA.  

 
(Resp. App. at 42-43) (emph. added).  
 

Attorney Adam Saxe from Attorney Jeff Byrd’s office sent Rohrbacher an 

email that stated: “Unfortunately, Attorney Byrd will not allow me to devote the 

time necessary to adequately represent your interests in this case. This is not a 

statement about the merits of your case, but rather a decision based upon the above 

and your unreasonable expectations. This case will not settle and it will not go 

away….” (Resp. App. at 72) (emph. added). 

Attorney Bradford testified at the fee hearing as well. According to Attorney 

Bradford, she was referred this case from Attorney Byrd and he described the case 

as a “big problem case with a big problem client.” (Resp. App. at 83). In reviewing 

the case, Attorney Bradford received many documents, including documents from 

Attorney Bryd’s office, documents from Attorney Kelson, the peer review reports, 

explanations of benefits, as well as a series of emails that Rohrbacher himself sent 

to Garrison in order to try and secure payment for his medical claims. (Resp. App. 

at 84). Attorney Bradford testified that all of these documents were considered in 

making her decision of whether to take on Rohrbacher’s case. (Resp. App. at 85). 
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Attorney Kevin Weiss testified as Rohrbacher’s expert. Attorney Weiss 

testified that this was a model case for a multiplier. (Resp. App. at 110). Attorney 

Weiss explained that at that time, he was running an 11-person law firm that 

specialized in PIP, and that based on the documents that Attorney Bradford received 

from Attorney Bryd’s office, he would “never” have taken Rohrbacher’s case. (Resp. 

App. at 116). Attorney Weiss noted the following issues with the case: a problem 

client, significant delay in treatment, several peer reviews from different specialties 

all saying that the treatment was not reasonable, related or necessary, and the fact 

that Garrison had ignored 4 prior civil remedy notices. (Resp. App. at 118-20). 

According to Attorney Weiss, he did not know of any attorney that would have taken 

this case without the ability to obtain a multiplier. (Resp. App. at 121). Attorney 

Weiss best phrased the issue as follows:  

[T]here’s attorneys out there who can handle any PIP case. Then there’s 
attorneys out there who can only handle certain PIP cases. This case 
fulfills the policy behind the multiplier, which is to encourage people 
like [Attorney] Bradford to put her costs, her time and her sanity on the 
line to represent this person and come up with a result, which in this 
case was excellent. 
 

(Resp. App. at 72). Attorney Weiss testified that based on all of the issues in this 

case, there was less than a 50% chance of success from the outset, yet Attorney 

Bradford “got everything she could possibly get in this case.” (Response App. at 

122-123).  



15 
 

 It is disingenuous for Garrison to argue that “Rohrbacher presented no 

competent evidence that the relevant market required a contingency fee multiplier to 

obtain competent counsel.” (Response at 16). Garrison’s only rebuttal to the record 

evidence in this case is that Rohrbacher was able to retain other attorneys before 

Attorney Bradford. The issue according to Quanstrom is not the number of attorneys 

a person is able to retain, but whether a contingency risk multiplier is necessary to 

secure “competent counsel.”  

When considered in its proper context, it is clear that Rohrbacher had an 

extremely difficult time finding “competent counsel” to handle his case. There is 

nothing about the attorneys that Rohrbacher had prior to Attorney Bradford that lead 

to the conclusion that they were “competent” to handle this case. The fact that all of 

the prior attorneys could not help is even more demonstrative of the fact that the 

market required a contingency risk multiplier in order to encourage representation 

by an attorney “competent” in the issues presented by Rohrbacher’s case. Garrison’s 

twisted reliance on the fact that Rohrbacher had several attorneys before Attorney 

Bradford ignores the Quanstrom factor of “competent counsel”. What the 

chronology of Rohrbacher’s unsuccessful representation by multiple lawyers prior 

to finding Bradford does is support the Circuit Court’s finding that a multiplier was 

appropriate in this case.   
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 In quashing the Circuit Court’s order, the Fifth District acknowledged that this 

case was not only complex, but that Rohrbacher’s counsel obtained an “unlikely 

success” where others had failed. The Fifth District disagreed however with the 

Circuit Court as to whether there was competent substantial evidence that a 

contingency fee multiplier was needed to secure competent counsel. The Fifth 

District’s opinion regarding competent counsel was not based on the evidence in this 

case, but instead was based on its unsupported and improper presumption that “few 

insureds, if any, have difficulty obtaining competent counsel to represent them.” 

That was not the record evidence before the court. The record evidence before the 

court was that Rohrbacher’s case was particularly difficult on a multitude of levels 

and that he had great difficulty finding competent counsel. Simply because the Fifth 

District stated: [o]ur docket, and the dockets of the trial courts in Central Florida, 

have hundreds, and perhaps thousands, of PIP suits pending at any given time,” does 

not mean that certain cases with difficult factual scenarios and multiple basis for 

denying the claim do not warrant a multiplier to obtain competent counsel.  

 There is no legal support for the Fifth District to substitute its judgment on the 

Rowe factors for that of the Circuit Court. In Joyce, this court addressed and rejected 

the exact rationale employed by the Fifth District in this case regarding competent 

counsel. Joyce, at 32-33. According to this Court, “the dissent contends that the trial 

court should have expanded its analysis into Duval county, where there are 
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‘thousands of attorneys’…[a]gain the dissent’s analysis misses the point of why trial 

courts are required to analyze the relevant market. This factor is intended to assess, 

not just whether there are attorneys in any given area, but specifically whether there 

are attorneys in the relevant market who both have the skills to handle the case 

effectively and who would have taken the case absent the availability of a 

contingency fee multiplier.” Joyce, at *33.  

 Finally, although Garrison repeatedly makes the argument, and did so 

repeatedly during the fee hearing, there is not a single case that the undersigned has 

been able to locate that stands for the proposition that counsel of record (as opposed 

to counsel’s expert) must discuss the possibility of a contingency risk multiplier with 

the client when representation is undertaken. Garrison has cited to no such case 

either which calls into question why so much time was devoted to this issue. It is 

inappropriate for Garrison to suggest such a requirement when there is no legal 

authority to support it.  

 In this case, it is respectfully asserted that the Fifth District overstepped its 

bounds when it quashed the decision of the Circuit Court. The Circuit Court 

determined that the trial court abused its discretion and that competent substantial 

evidence supported an award of a continency risk multiplier. The primary cases that 

this Fifth District relied on in quashing the Circuit Court’s order both contain 

analyses that this Court has expressly rejected. As such, there was no jurisdictional 
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basis for the Fifth District to find that the Circuit Court’s order was a departure from 

the essential requirements of law.  

CONCLUSION 

 Based on the foregoing, this Court should accept jurisdiction of this matter 

and quash the Fifth District’s order based on this Court’s holdings in Rowe, 

Quanstrom, Bell, and now Joyce. While Rohrbacher acknowledges that this Court 

has indicated in its Order requesting a response from Garrison that an appropriate 

remedy may be a reversal and remand with instructions to the Fifth District to 

reconsider this matter in accordance with this Court’s ruling in Joyce, it is 

respectfully asserted that this Court should quash the Fifth District’s order, and 

remand with instructions to reinstate the Circuit Court’s order in this matter. As this 

Court held in Joyce, not only did the Fifth District apply the incorrect standard for 

contingency fee multipliers, but also in substituting its judgment on the Rowe factors 

based on disagreement with the lower court’s conclusions. In this case, the Fifth 

District not only applied the incorrect standard, there was no basis for the Fifth 

District to exercise certiorari jurisdiction to review the Circuit Court’s order.  
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