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IN THE COUNTY COURT
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HONORABLE JERRI L. COLLINS - §14/2013

Page 4

1 PROCEEDINGS

2 TEE COCGRT: A1l right. Ckay. This is

3 Michael Rohrbacher versus Garrison Fropariy &

4 Casualty., This is an attorney's fec trial. And

s are the parties ready?

€ MS. BRADFORD: Yes, Your Honor.

1 MS. ZEPPER: Yes, ma'zm.

8 THE CQURT: And you're Ms. Pepper?

2 ¥S. PEPPER: Ves, ma'am.
10 THE, COURYT: Okay. And I reviswed the file.
i 5S¢ have the parties agreed on entitlement?
12 MS. BRADFORE: Yes, Your Honor.
13 MS. PEPPFER: Yes, VYour Honor.
14 THE COURT: All right. So, Ms. Rradford, do
15 vou wish to go forward?
16 MS. BRADFORD: Yes, Your Honcr. Thank you.
17 Good afternoon, Your Honor. Rutledge
18 Bradford on behalf of the plaintiff, Hichael
19 Rohrbacher, who's my client, who's sitting right
232 hare with us today. This is the plaintiff's
21 moticon to tax attorney's fees and costs. And this
22 igs an unusual situation, Your tlonor, because we
232 are seeking a multziplier in this case. The
24 parties have reached some stipulations, and that
25 is to the numbar of hours expended. And I was

e T ——
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HONORABLE JERR! L. COLLINS - 8/1472013

Page 5
1 just going to clarify one thing. %
2 (Counsel conferring.) !
3 We have agresd L0 the number hours, Your
4 Honor, and it is a total of €5.5 hours.
5 THE COURT: 687
6 MS5. BRADFORD: 6B.5 expended on behalf of the
7 plaintiff on this case. The hours are broken down
g as follows: 32 of those hours are mine, Rutledge
9 Bradford; 31.5 of those hours are Rob Bartels';
10 and five of those hours are Szzven Dells'.
11 THE COURT: Okay. i
12 M5. BRADIORD: And with respsct o costs, we
13 have agreed on & portion of the cests, fthat was
14 5353%. Those are not in dispyte.
15 THE COURT: 853¢7
le MS. BRADFORD: Yes, ma'am.
17 THE COURT: Okay. 2nd that's a portion of
18 the costs?
12 MS. BRADFORD: Yes, ma'am.
20 THE COURT: What does thal recpresent?
21 MS. BRADFORD: ©Oh, we've got the itemization,
22 I can give that to Your Honor. 1It's attached to
23 one of the depos and I'l}l grab that for vou.
24 THE COURT: Okay.
75 ME. BRADFORD: What is in dispute 1s

[YTETIY
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HONORABLE JERRI L. COLLINS - 81472013

Page 62
1 $1,313.85 for five deposition transcripte which :
2 have 211 been filed with the Court. And $1,81¢€
3 for Mr. Rohrbacher's flight and rental cer here
4 today, and $1,53¢,03 for M:z. Rohrbacher's flight
5 and rental care for the deposition abouz two weeks
6 ago.
i THZ COURT: The first number was 1,81i6?
e MS. BRADFCRD: §51,816.
9 THE COUET: Okay. And second cne 15 how
10 much?
11 MS. BRADFQRD: The second one is $1,336.03.
12 THE COURT: And three cents. BAnd that was
i3 Zor the flight to tne depo?
14 MS. BRADFORD: Flignt and his renzal car for
15 his deposition and his appearance here Zoday. BSo
16 what I show as a total amoun: of costs is --
17 actually, that's not right because -- what I show
g is & total amount of cost is $5,204.88,
] THE COURT: And that's in dispute?
20 M4S. BRADTORD: The parties have agreed te 539
21 of that amount. But thaz's the amount that's in
22 dispute is the difference between the two. So
23 it's about 45 -- $4,700 is in dispute.
24 And I don't know if Your Hener has a
25 preference on how vou'd iiks to proceed, if you
T First Choice Reporting & Vhi.(ljﬁe‘zu Services o
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HONORABLE JERRI L. COLLINS - 8/14/2013

Page 7
1 want us to zddress these costs £irs:t or address
2 that last? ]
3 TEE COURT: Let's go ahead and whils we're
4 zalking about costs, let's just go ahead and
Z address it.
5 M5. BRADFORD: Okay. With respect to the
7 depositiecns, Your Honor, in this case Ms. Pepper
8 teok five depositions in preparation for this fes
9 hearing. She took my depositicen. She toock
10 Mr. Bartels' deposition. She took
1: Mr. Rohrbacher's depcsition. BAnd she took two ]
12 additional lawyers that are not associated with ny
13 firm, Attorney Todd Miner and Attorney Dan Smith.
14 211 cf these depositions have, been raken within
15 the last 15 days, probably cleser to 10. All of
186 them were crdered. BAll of them were files by
17 Ms. Pepper with the Court.
18 We received a copy of these depositions.
19 Obviously, getting a copy of tnese is pre:ty
29 critical to ourz presentation here today, in light
21 cf the fact that cach of these depositions was
22 taken with respsct to the multiplier that's being
23 sought. Mr. Miner and Mr. Smith were former
24 counsel of Mr. Rohrbacher and cifered testimony in
25 That regard. My testimony was about that, as well
First Choice Repo;in g& Vidcu—;:r:ices ) ’ -
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HONORABLE JERRI L. COLLING - 81472013

Pags 8 ;
: 2s our time sheets. Same with Mr. Bartels'. And
2 Mz. Rohrbacher's depcsition was exclusively about
3 his difficulty in obtaining competent counsel, i
4 S0 I think under the uniforzm guidelines,
5 those are taxakle. My expert can certzinly speak
& to that. But that has to dc with the deposctions,
7 and taen wa can address his travel as you wish.

8 I've got the itemization of those cosis, Yous
] Honor. They were provided to Ms. Pepper as soon
10 as we got them from trhe court reporter, which was

11 yesterday.

12 ‘Counsel conferring.)

13 This actuslly has Mr. Rohrbacher's -- one of

14 his two flights sttached as well, but zhe firs:

15 several pages are the deposition transcript.

16 THE COURT: Ckay. $Sc you wish Zor these to

17 be marked and entered into evidence?

18 MS3. 3BFADFCED: Yes, Ycur Honor.

10 THE COURT: Okay. Marx this as Plaintifi's

20 Composite 1 having to do with costs.

21 Dkay.

29 M5. BRADFORD: And I belisve attached to my

23 deposition, which has been filed with the Court,

24 are the itemized costs that vwere agreed to, hut

25 I'm sure we can get you & list ¢f those. Here i-
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HONORABLE JERRI L. COLLINS - 8/14/2013

Page 93
1 is, Here are the ones tha: were agreed to, Your
2 Henor.
3 THE COURT: Okay. Mark this as Plaintiffi's
4 Evidence 2.
S MS. BRADFORD: And then with respect to
G Mr. Rohrbacher's f£lights, Mr. Rohrbacher actually
7 resides in Hawail and has resided in Hawaii since
8 2008. He travelled hsre from Hawaiil for his
9 deposition in the underlying casc and was deposed i
10 in *the undesrlying case. ¥hen it came tipe £or the
i1 fee hearing in the last few weeks,
12 Mr. Rohrbacher's depcsition was set here, !
13 Mr. Bartels attempted to arrangs for that
14 depositien to be taken telephonically or by Skvpe,
15 which USAR refusad to do. Mr. Rehrbacher was
16 required to travel here.
17 He was actually in Mexico City whers his
18 mother-in-law was undergoing surgery. He flew
i3 here from Mexico City and gave h:is deposition
20 testimony. After giving his deposition testimony,
21 we revisited the lssue with USAA, requesting that
22 they allow us to usc his transcript in lieu of
23 live testimony here at the fee hearing. They
24 refused that, necessitating Mr. Rohrbacher to fly [
25 back a2 second time to give testimony regarding thre
!
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HONORABLE JERRI L. COLLINS - 8/14/2013

Page 1C
1 multiplier in this czase.
2 And I thirk, you know, I think that that
3 makes those costs taxable, when reguired by law to
4 kave the client herec present, they knew he was cut
5 of state, we made every reasonabkle effort to
& secure his testimony otherwise, and USAA has
7 required his presence. And, again, my expert can
B speak to those items of cests, as I'm sure
9 Ms, Pepper's can.
10 THE CCURT: So he was required to give his
11 depo twice and then subpoenasd here -- I mean
12 brought here Zor todey's hearing?
13 MS. BRADFORD: He travelled here from Hawaiil I
14, for his deposition in the underliying cass. ;
15 THE COURT: The underlving. And then again
i6 from Mexico City?
i7 M5. BRADFORD: He was there two weeks ago
18 solely for the purpose of this hearing. He is
19 here today zgain, despite our efiorts to try and
2 read his depo,
21 THE COURT: Okay.
22 All right. Ms. Pepper.
23 MS. PEPPER: Thank you, Judge.
24 With respect to the deposition transcript
25 that Ms. Bradford has placed into evidence, at
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HONORABLE JERRI L. COLLINS - 814/2013

Tage 1l
1 this juncture, I think the argument -- I think the
2 transcripts themselves would speak to the fac:
3 that these depositions were zaxkern only beczuse the
4 plaintiff is seeking a fee multiplier in this
5 case. There is case law from the Fifth DCA ~-- and
& please accect my apeclogies, [ can't ses seem 2o
7 put my finger on it ~- where you cannost get fees
B for -- and we've already stipulated to their
9 entitlement back in October of 2012 -- but the
10 case law is ¢lsar tha: you don't gzt fees.
11 The same shculd hold true for costs, Judge.
12 We never would have taken those depositions but
13 for the fact that the plaintiff was sesking a
14 multiplier. There s no seperate fee and/cr cost
15 award for the fact that thocze depositions were
16 taken with respect to the amount of the fees and
17 cests to be assessed.
18 Also, Judge, at this juncture there's no
19 evidence that they're coing to be the przvailing
20 party on that issue such that they would
21 potentially be entitled to those costs. BRgain, it
22 solely rslates to the multiplier issue, and as
23 such, Judge, based on the controlling cass law,
2¢ they are not taxable costs undar the unifeorm
23 guidelines because they hac nothing to do with the

e —
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FIONORABLE JERR] L. COLLINS - 811472013

Page 12
1 tnderiying issues in the case.
2 With respect %o the travel costs, Judge,
3 candidly I don't believe that travel costs are
4 assessable &t this Zuncture. Mr. Rohrbacher has
5 resided in Hawaii since 2008, yet he chouse Lo file
€ suit here in 2910, making himself -- according to
7 case law and statute, he has to fly back to the
8 jurisdictisr for deposition. 2gzin, his
8 depositions would never have been taken but for
10 the fact that his counsel is seeking 2 multiplier
11 in this case.
12 Also, Judge, I have some guestions with
13 respect t2 the items that have been offered to che
1 Court with respect -- I have never seen any sor:
15 of a receipt for the flight or rental car of
16 $1,€16 that they're clziming for today, I‘ve never
17 been provided any information con that. The
18 information that they did produce via -- with
19 respect the dsposition, the Zee depositicn, flight
20 and rental car, Judge, I have some cuestions on
21 that as to how many people actuslly Zlew on this
22 ticket. And with respect to the rental car,

: 23 whether or not the rental car was actually picked
24 up. All that has been presented is an estimated
25 trip total. There are no receipts showing
[ e ey = e - ~ 2 =
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Page 13
1 Mr. Rohrbacher is actually out ¢f pocket any money
2 for that. Same holds true for the $50 baggage
3 fee, that's Just an estimation cof what his beaggage
4 fees may have been.
5 But, again, I don't believe travel is a
6 taxeble cost under the uniform guidslines. I
7 den't think that reguires zny expext testimony. I
B think thet's purely a legal issue for Your Honor
9 “o decide as to whether or not it's in ths
10 guldelines.
il Also, the fact that they are attempting -- in
12 this hsaring they may utse U3AA and Garrison
=3 interchangeakly, I'm not surs which was argued by
i4 the plaintiff, but it is cns and the same. #e're
15 used te calling it USAA, but technically it's
1sg Garrisen, but they're a subsidy arez of USAA.
17 That Garrison reguired him to come hack here, and
18 that thers was more conversation about that afte:
i9 his depo twec weeks ego, and that is rot true. The
20 only conversztions abcut his attendance al today's
21 fee hearing was before his deposition wher I told
22 them that ws would not agree to it because they
23 vere seeking a multinlier.
24 And, again, there's no evidencz here today,
25 in my opinion, for a multiplier, nor any evidence
First Choice Reporting & Video Services
www firstchoicereporting.com Worldwide Scheduling
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HONCRABLE JERRI L. CCLLINS - $/1#/2013

Page 14
1 cn the rsuling ~- of the ruling IZrocm the Court :hatj
2 they are, such that they would be ths srevailing i
3 party entitled to those costs, anyway. Again, for
4 that reascn, we are disputing the full $4,665.88
5 in those costs. 3But as she said, Wwe did agres to
5 the $3538 for the litigation costs that cccurred 4
7 before we stipilated to their entitlement,
3 THE COURT: Okay. So these documents that I [
g have, these details for the Ilight cetaiis, ycu're
10 indicating that they're not -- you haven't seern
1z them? You said you have not sesn them cr you ?
12 con't believe that they are actually receipts? !
13 MS. PEPPER: Na, ma'am, I saw the cne for the
14 depesition,
15 THE CCURT: The one from Mexice City?
16 5. PEPPER: Mexico City, correct.
17 Hewever —-- u
18 THE COURT: But you haven't seen anything
18 else?
20 MS. PEPPER: Cerrect. I didn't have -- for i
21 the ore for today, I have gotten no information onj
22 that whatsoever. Ard, candidly, the one tkact they é
23 did present from Mexico City, I have questions as |
24 to how meny pecple actually flew on that trip :
25 based on what is listed here.
) i F'%ISI. Choice Rep(?rting & Vic_ieo Services .
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HONORABLE JERRI L. COLLINS - #14/2013

i
Page 13 |
1 M5. BRADFORD: With respect to yesterday's
2 flight, cbviously Mr. Rohrbacher flew in last
3 night. I got word he arrived at 10 p.m. This
4 mornang I attemptec te send him an e-mail and it
5 apparently did not go throagh, sc a5 we work here
6 this afternocn, we're working on obtaining ;
7 docunentation for Your Honor and cpposing counsel
B with respect to that cost. Cbviously, it was
g incurred yesterday. And with respezt to the
10 others, if there's gquestions about who Flew or the:
11 actual amount, we Can certainly address trat ,
12 through Mr. Rohrkacher's Cestimony.
13 THE CQURT: Well, what testimony ~- cdo yeou
14 believe you need to offer testimpny with regard te
15 the cost issue? You said ysu had tastimeay that
16 you wanted to oifzr the Cour:. i
17 MMS. BRADFGED: If she's questioning the cost
18 cf the ticket and whether that wost was for one ar
10 twoe people, she can certzainly elicit that from
20 Mr. Rohrbacher. We've discussed =t informally.
21 He says that is the cost for his ticket only, so
22 there may be a question of the amount of thar
23 cost, but as a basa2lire I do balieve they're ]
Z4 taxable. And with r2spect to —- certainly when,
23 you know, costs are looked at, the guideline --
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HONOCRABLE IFRRI L. COLLINS - #/14/2013

2ags Lﬁh
L ard certainly we'ze rot seeking any attorney tiie
2 for all cf these depositions -- but when
3 Mr. Rohrbacher is required to travei here not
4 once, Net twice, but three times in Lhls case,
S that's Just another example that the Court will
] see.
7 THE COURT: Okay. Well, the guestion is H
8 whether or rot those costs are allowed in
g determiniag at this phase of the iitigation. Yecu
190 said ycu had case law that indicataed that costs
11 ware not allowed? ’
12 MS. PEPPER: Mot that ccsts necessarily are ‘
13 rot, but that obviously =-- and I think the other {
14 side has agreed that the fees are not rec0verable.i
1&g THE COURT: F=es, right. E
15 MS. PEPPER: Correct. 35So the logic would
17 dictate if the fees are not reccverable, the costsH
13 are not recoverzble, because the purpcss of the
19 cests are to be in the underlying lit*gatien.
20 THE COURT: But you don': have case law =hat
21 says costs are not --
22 MS. PEPPER: Correct.
23 THE COURT: Okay. I thought ycu said you had
24 case law.
23 MS. PEPPER: No.
First Choice Reporting & Video Services -
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HONORABLE JERRI L. COLLINS -314/2013

Page .7 |
1 THZ COURT: Al right. Wall, I'm nct geing
2 to determ:zne one way or the cther right now, se¢ If
3 you wish te elicit testimony or cross-examine on
d how many pcople came in on eizher cne of the trips
5 rom Mexico City -- is that what 'you're talking
] about?
7 MS. PEPPER: Yes, ma'zam.
B8 THE COURT: You car do so.
a Mr. Rohrbacher?
10 THE WITNSSS5: Yes, ma'am.
11 THE COURT: You can just testify from the
12 podium, but you'll need tc come forward and face
13 the clerk and raise your right hand to be sworn.
14 MICHAEL CAVID ROHRBACHER
15 having been first duly sworn te tell the truth, was
16 examinad and testified upon his cath as follows:
17 THE WITNESS: Yes, ma’am, I do.
18 THE COURT: ©Okay. Do you want to zddress the
19 witness?
20 M5. BRADFORD: Sure. I'll be happy to.
21 DIRECT EXAMINATION
22 BY MS. BRADFORD:
23 0 Can you please tell the Ccurt your name?
24 A Michaesl David Rohrbacher.
235 Q Okay. And, Mr. Rohrbacher, we'll get rore
= e : T T
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HONORABLE JERRI L. COLLINS - 3/1¢/2C13

Page 18
1 irto your testimony later, but rzigcht now we just want to

2 address costs. Where is your permanent residence?

3 A Kihei, Maui, Hawaii.
q Q In Fawaii?
5 A In Hawaii,
[ Q2 Okay. And over the last twc weeks have ycu.
7 travelled here to Central Florida exclusively Zor the }
8 puroose of this lawsuit? g
9 A Yes, ma'anm. 1
10 Q Okay. And when did you travel and why did
11 you travel?
iz A I was given a nine-day notice right arocund -- 3

-

3 that I needed to be here on the 24th for a deposition.

14 It was just real short notice., And ther I was given a

A L

15 secondary notice that I needed to appear today for the
16 hearing.

17 Q Ckay. And both cn the 24ch of July and

18 today, the l4th ~- let's say yesterday, the 13th of
19 August?

20 A Yesterday.

21 Q Were you at home in Hawali er were you '
22 elsewhere when you flew here?

23 A No, my partner's mother has been ill and

24 we've been in Mexico attending to her.

25 Q That's where she lives?
p o e T z T T e =y — 1T i
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HONORASLE JERRI L. COLLING - &14/2013

Pags 19
1 A That's where she residses, coxrect.
2 Q So both of your flights orijinated from
3  where?
4 A My £light criginated from Mexico City to
5 Atlanta, and then from Atlanta to Orlandec was the same
& flight. 8o there were two statements that accompanied
7 the flight from Mexico,
8 Q And I asked you, did I not, to provide me th=
S documentation asscclated with your first flight here?
10 A Yes.
11 0 Ckay. And did ycu send that to me via
12 e-mail? :
13 A T did. 5
14 MS. BRADFORD: I think I may -- I have a
15 fesling that the Judge might have my copy. May I
1g borrow your copy back?
17 THE COURT: (Tendered.)

11 BY #S5. BRADFORD:
149 Q And lez me ask you iI you'd lock -- ask you

20 to look through these pages here --

21 A Ckay.
22 0 -~ for me and tell me what that is.
23 A It's a Delta ticket that I purchased from the

24 24th to tha 27th going from Mexico City to Atlanta and

25 Atlanta to Orlando on the 24th. Coming back te Orlande

kit rrr — e cra ¥
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1 the 27th, leaving Orlando and going to Atlanta, and then

2z Atlanta to Mexicoe City.

3 0 Okay. And what was the cost of that ticket?
1 A Says $1,343,50, and that's the total it looks
5 like.

6 Q Okay. 2And did you have a baggage fee

associated with that?

-~

8 A T did. I believe it was -—- the first bag was

2 25 and the second was 35, but I only had one bag, ma'am.

10 Q Oxay. So 287

11 A Tes, i

12 Q Aall right. Now, there's besn a gquestion o
1z bacause ik looks like there's two sets of seats.

14 A Correct..

15 G Somebody else flew with veca here?

16 A Wo. Actually, what transpired is that the

17 24D seat was my Mexico City to Atlanta flight, and the
18 28D was the Atlanta flight to Orlando. And coming back
19 my flight from Orlande was 35E, Crlando to Atlanta, and

20 then Atlanta to Mexico City was 1%F. So it was actually

21 two sets of incumbent seats for the entire reservation
22 for two separate days, coming and geoing.
23 Q Does that ticket include the cost of anybody

24 eise to fly here?

25 A Not on this ticket, no.
- =SS s - ~ yre—yr——
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i Q Okay. 2nd did you get 2 rental car when you |}
2 arrived here in Qrlando?
3 A I did from Alamo Rental Car.
; Q Okay. And do you know what the cost of that

5 » rental car was?

& A It was about 132 and change, 132.50, plus
7 whatever gas I attributed. But it was 132.50, just forf
8 rental itself. !
9 MS. BRADFORD: ©Okay. Thank you,

10 Mr. Rohrdacher. Ms. Pepper may have some

11 guestions.

12 THE COURT: Ms. Pepper?

13 CROSS EXAMINATION

1 BY MS. PZPPER:

e T Tt

15 Q  Are you looking at page two of that flight

16 itinerary. Were you just looking at that?

17 A Yes.
18 g Okay. At the top of what we're talking about
19 is ~- under your f£light details there's a flight tha:

20 says Delta 686 with secats 24D and 28D, correct?

2 A Um~hram . E
22 Q Is that a yes?

23 A Yes. Sorry.

24 Q That's okay. And on page cne, Delta 686 from

25 Mexico City to Atlanta, correct?

|

= — — = T
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1 A I have only a page one of a rental car.
2 C Here it is,
3 A Sorry.
q Q You're fire. The bottcm ¢f page cne, Delta
5 686 from Mexico City to Atlanta, corrxect?
) A Yes. Correct.
7 e A}l righz. Ard then the flight Irom Atlanta]
B ro Orlando is 1003, correct? ’
9 a Yes. Correct.
i0 Q Okay. If I understand you correctly today,

[

nobody travelled with you then from Mexico City to

12 Orlando?

13 A Somebody did travel with me, my -- I'm

14 married to my partper, my husband. He did travel with

15 ma, but on this trip there was a separate itinerary

16 alteogether.

17 C Who paid for his ticket?

18 A Myself,

19 o} He was on the same Ilights, though?

23 A Yes.

21 Q Ckay. Then also for the baggzge fee that I

22 have in front of me it's circled $837

T (e v

23 A As I stated in testimeony, my baggage fee was
24 only $25, Miss Pepper.

25 Q And for the rental car, what kind of car did

— - — e e
L e T - e
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1 you rent?
2 A It was an economy car. It was a Chevy
3 Aveo or Avao (ph), maybe,
4 0 What color was it?
5 A I don't know. I don't remember,
4 Q Do you remember what state the tags were that
7 were on the car?
8 Py No. I didn't take the time to look,
9 # Do you ocwn any cars?
10 A I own three cars.
11 Q Do ycu have zny that ars housed in the 3State
12 of Florica?
13 A I do, two.
14 ] What kind of cars?
15 A I have a Ford Focus and an Infinity. A 2013
1€ Infinity and a 2011 Ford Fecus that are registered in
17 the State of Hawali but garaged here.
18 Q Do you remember going to Ms, Bradford's
19 office on the date of your deposition?
20 A In my Ford Focus, yes. i
1 9] That's insured in the State of Hawaii?
22 A State of Hawaii, yes.
3 Q What was the purpose of the rental car if you
24 have two cars here?
25 A Because I needed a ride to ge:t to my house in
First Choice Reporting & Video Services
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1 Serrento. I live an hcur and a half away, north of
2 here -- I mean north of Orlando Adrpert. 8o I need to
3 rent a car to get to my house. And I have no family in
4 Florida, I needed a rental car.
S Q Did you look into <he efficiency of getting a
6 taxi from the airport to your --
7 A Nobody goes out that far, ma'am. It's in the
8 middle of nowhere. It's on 46A. It's in Sorrento,
) They don't go out that far. It's an economy car,
10 basically a cheap car that got me from point A to pcinth
11 F. And I drove it less than the few miles to get home
12 and to get back,
e i 4 s e 2B i e P BO L WhENyO, - = Lhe nize you weren't uéin@
14 it,, it was just sitting at your house?
15 A It was sitting -- sitting in my driveway i
16 while I was utilizing my car for the sole purpose of my
17 own berefit, which you saw me in the Ford Focus at my
18 deposition. So I didn't use the rental car for any
19 other purpose but to get to my house and back.
20 0 And what was the price of the ticket for your
21 partner to travel with you?
22 A It probably was about the same, I just don't
23 have it right in front of me to give you accurate
24 information on it.
25 0] Okay. And did anybody fly with you for this
First Choice Reporting & Video Services
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1 tr1ip today? :
2 A No. i
3 2 Did ycu have a rental car for this trip? 1
4 A I did, yes. ;
5 Q Same situvation?
6 A Same situation. My Ford Focus is ocut here in
the parking lot. My rental car was also a Ford Focus, E
8 and it is at my house, sitting at my house, like I do ]
9 every time I come to Florida.
10 MS. PEPPER: 1 don't have any other questions
11 on that issue. '
i2 MS5. BRADFORD: ©HNothing further.
13 . THE COURT: You may step down._ .
14 THE WITNESS: Thank ycu, ma'am..
15 THE CCURT: Thank you.
16 211 right., Go ahead, 4s. Eradicrd.
17 MS. BRADFORD: That's all I've got on costs.
183 We were having the other faxed up, and, of ccurse,1
15 Ms. Pepper will nesd time to look at that.
20 THE COURT: Do yeu want £o go ahead with your
21 main case on fees?
22 MS. BRADFORD: Yes, Your Honor. If I can, I
23 think we had Michelle Kelson, T it's okay with
24 the Court, let me just give the Court a very brief
25 averview, and then I'd like to put Ms. Kelsen on

|

i
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1 the stard to respect her time so she can ge:t back
2 home.
3 THE CCUGRT: Okay.
4 MS. BRADFORD: Or back te her coffice.
5 THE COURT: OQkay.
6 MS. BRADFOED: With respcect to this case,
7 Your Honor, this is a very interzesting PIP matter
8 that my office took well after this accldent
3 happened. This was a case that a wreck had
1¢ occurred back In Cecember ¢f 2007, and the wvery
11 first unique thing about this is that this
12 accident occurred during the time that 2IP had
13 sunset in the State of Florida. Okay? One of the
14 . complicating factors here.
15 So Mr. Rohrbacher had that accident. There
1B was confusicn, which the Court will hear about
17 later, over who owed coverage, what type of
18 coverage, wnether PIP was available, et cetera, et
19 cetera., Mr. Rohrbacher, for that and other
20 reasons, had an eight-menth gap before he sought
21 treatmenz. We will explain to the Court why that
2 occurzed, but there was an eight-month gap in
23 seeking trecatmensz.
24 Mr. Rohrbacher has been through a variety of
25 lawyers, including Sylvia Grunor, Brian Coury,
First Choice Reporting & Video Services h
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1 with whom Ms. Xelson worked, celf 3yrd, Jefirsy
2 Bordulas, Michael Barszcz, 0Ban Smith, Tcdd Miner,
3 Jeff Byrd, before finally landing at my oifice.
4 We took this case with those first two facts that
5 I told to the Court, aleng with the fact that USAA
) had performed three separate specialty peer
7 reviews.
8 THE CCURT: DJid what? I'm sorry.
9 MS. BRADFORD: They nad performed three
10 different specialties -- in three different
11 specialties they performed peer reviews., There
12 was a chiropractic peer review that said
13 absolutely no treatment was rsasonable, related or
14 necessary. There was a neurclogical review thaz
15 said abseolutely no treatment was related,
18 reasorable or necessary. Anc there was a
17 pediatrist, I believe we should call it a
18 podiatric review by a podiairist that sai
19 absolutely none cf the treatnent related to
290 Mr. Rohrbacher's foot was reasonable, relatsd or
21 necessary.
22 THE CCURT: What did you say the first review
23 was, peer raview?
24 MS. BRADFORD: 2 chiropractor.
25 THE COURT: Chiropractor.
First Choice Reporing & Video Scrvic'.‘..:“
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1 MS. BRADFORD: A chiropractor, 2 neu-coingis:
2 and a podiatris=., This was a complete denial of
3 benefits on the basis of lack of zausation.
4 Mr. Byrd filed suit in May of 2310. I substitzuted
3 in irn Bugust of 2011. A proposal for settlement
€ for $1 was filed in November of 2Z011. And
7 ultima<zely, Your Honor, we cacovered just shy ol
8 570,000 in PIP a2nd med pay benefits and interest
9 due to Mr. Rohrbacher. We rescovered 100 percent
10 of his PIP benefits, which were $10,00C, 100
11 percent of his medical payment benefits, wnich
12 wera $50,000, and irnterest or toth sides. That's
13 just a brief overview of the case. Ckay?
14 ) And I wouid like to cell Ms. Kelsen to the ‘
15 stand regarding her previous experience with F
i6 Mr. Ronhrbacher. :
17 THE CQURT: Face the clerk and then come Lo |
18 the podium, please. ;
19 MICHZILLE XELSOMN, ESQUIRE ;
2 having been first duly sworn te tell the truth, was
21 examined and testifizd upen her cath as follows: ﬂ
22 THE WITNESS: I do. ’
23 DIRECT EXAMINATICN i
24 BY MS. BRADFORD:
25 Q Good afterncen, Ms. Kelson. I'm Rutledge
it

T = r g L=y
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Bradforcd. I don'‘t keliave we've ever met.
A Nice %o meet you.
Ckay. Have we ever talxed on the phone?
A I think we did. No, Actually, no, we've

naver talked on the phtone.

Q A1l right. WNever met me prior to today?
A MNo.
Q Okay. With respect to Michael Bchrbacher,

did I contact you a few weeks ago and ask you if you had
previously represented him?
A Yes.
Q Okay. Do you renember Hr, Rohrbacher?
A At the time initially I did not.
Q Okay.
THE COURT: Excuss me. Could you spell your
last name for me?
THE WITNESS: Yes, K-e-l-s-o-n, first nawne
Michelle, M-i-c-h-e-1l-l-e.
THE COURT: All right. Thank vou.
BY MS. BRADFORD:
C And I guess what I should establisn first,
Ms. Kelson, is what do ygu do?
A I am a plaintiff's attormey. I do
first~party insurance, auto accidents, med mal,

insurance conflicts.

e~ e )
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1 Q Okay. And Low long have you been an

2 attornay?

3 A Since Cctober of 2002.

4 Q 20027 Okay. 2nd back in 200%, did you work

[ with the Coury Law Firm?

6 A Yag, 1 did,

7 0 Okay. BAnd was i1t during your time there at

B the Coury Law Firm that you encountered Mr. Rohrbacher?

3 A Yes.
10 Q Okay. HNeow, he's nct sensitive, 30 be honest
11 here today. Co you remember anything abcut his !
12 personality or what he was like to deal with? i
13 A Yes.

4 Q Ckay. Aand can you please tell the Cour: a
15 little bit about your experiences with Mr. BRchrkacher?
15 A Mr. Rohrbacher has a huge heart, I have to :

7 gay that, but he's very demanding. I found he was so .r1
18 flustered I think from the situation that brought him to
13 me that he was -- he wanted answers, He wanted it done.
290 He couldn't understand the process. He couldn't
22 understand why he wasn't getting anything done, wasn't :
22 getting his medical bills. And I think bacause of what .
23 he went through, he made it very difficult, very
24 demanding. :
25 Q Okay. Tell the Court, if you can reecall, !

S o e —
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1 what the Ffacts of his case werns.
2 A What I remember -- again, I do apolegize. I
3 don't have the entire file.
9 Q Okay.
5 A Only what I was given. But I do remember

6 that he came to me and he was invelved in a car
7 accident, His medical bills weren't paid. And he

) proceeded to tell me about the events that transpired to

9 why he had came to me. That he had been through cther
10 attorneys and that he -- he had attempted to centaczt

11 USAA with regard to his medical bills. That he made

12 such efforts as going actually te the corperatioen, being
13 escorted out, numerocus phone calls, rude phone calls,
14 just to no avail, trying to get a2n answer. Trying to :

15 figure out, you know, how do I gek medical treatment?
15 Who pays for it? What am I supposed te do? And he
17 wasn't go getting any answers. Sc we had that

18 situaticn, as well as the BI situvation regarding his

13 bodily injuries from the accident. I believe it was two

20 different claims, i

2l Q Ckay. 1

22 THE COURT: Hold on. What was the second

23 claim?

24 THE WITNESS: It was —-- one was the bodily 4

25 injury claim and then one was the personal injury ‘
- . — T ;
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1 protection,
P THE CCURT: Ckavy.
3 BY M5. BRADFORD:
4 Q &rd did there -- did you all ~-- did your law
firm send a demand to USAA prior -- the demand thaf's
8 necessary prior to £iling a2 lawsulit?
7 A I believe we did.
e Q Qkay. Do vou rememper following up after
9 that demand was sent and you got 2z response [rom USAA?
10 A Bgain, I don't have the file, so I don't
13 remember all the different communications I had.
12 However, I do know that I had ~-- I do recall that I had
13 multiple phone calls or e-mails, transactions, trying to
14 gat this going because of the assistance of Michael. I
15 do have a fax.
16 Q Okay. Is this --
17 MS. BRADFORD: May I approach?
18 BY MS. BRADFQRD:
19 Q Is this the document that you've got thers?
20 A Yas, October 15th, 2009.
21 Q Ckay. And I provided a copy to counsel.
22 THE COURT: Are you subnitting that into
23 evidence?
24 MS, BRADFORD: Well, I'1} identify it first.
25 QOkay. 3o this has been marked as an exhibit?
First Caice Reporting & Video Services
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1 TEE CLERK: This wrll be Number 3.
2 3Y MS5. BRADFORL: i
3 G Okay. Ms. Kelson, with respect to this
4 documenz that's been marked for --
5 MS. PEPPER: Judge, if I can interrupt? Is
6 that just marked for identification or is it
7 ceming into evidence?
8 THE COURT: Just for right now it's marked
S for identification. s
10 MS. PEPPER: Okav.
11 THZ COURT: Let's mark it as A for 4
12 identifZcation.
13 MS5. 2EPPER: Thank you.
14 THE COURT: Okay.
i5 BY MS. BRADFORD: I
16 Q Qkay. And with respeci to this document
17 that's been marked as Exhibit A for identification, do
18 you recagnize this document?
15 A Yes, I do.
20 Q Ckay. And what is this document?
21 A Basically, 1 was once again reaching out for
22 them to reconsidexr their pesition. It is in response to
23 -- from looking at it, clearly they denied my demand.
24 and so I was reaching out once agiin to sayv, you know,
25 reconsider this, these are some serious issues. He
e T — T —ra e n
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z needs medical attention, vou're responsible. 2And kind

of like described some of the issues that he went

} AL ey

3 throcugh in the letter and asked them tc zeconsider their

q position. BAnd if they don't reccnsider, that we'll

5 probably be £iling suit,

© Q Ckay. Is that something that you normally

7 do, send a follow-up lettex ghen a demand -- a pre-suit
) demand ils denied on & PIP suit?

9 A Mot recessarily. WNormally we do the demand,

10 we file suit. Sometimes -- it really depends on a

1i case-by-case. I think in Michael's particular situation
12 there was -- there was a lot of issues. A lot of

12 issues. And I really didn't want to pursue the suit

14 becausa I wasn't sure, due to the gap, dve to the

15 issues, due to the problems, I didn't think I'd be able

16 to prevail.

v ¥ o Iy

17 0 Okay. And so youx authored this letter that

18 wenkt to Ms. Palomino?

19 A That's correct.
20 Q Okav. And can you reacd this letter fo- us?
21 A I'll try. ¢
22 Q 0h, do vou need some glassas?
23 A I'm good. Dear Mrs. Palomino -- X
24 THE COURT: 1Is this wha:i's peen marked as --
25 5. BRADFORD: Exhibit A.
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THE WITNESS: Proceed?

MS. BRADFCRD: Carn she proceed, Your Honor?

THE CQOURT: Welli, is she colag to read ic
into the record?

MS. BRADFORD: Yes.

THE COURT: Well, do you want to offer it
into evidence then at this point?

MS, BRADFORD: Yes. I'm sorry, I arpclogize.

THE CQURT: If there's an objection --

MS. PEPPER: Yes, there's gn objscticen
because I don't think the proger predicate's been
laid. And certainly I would coject to relevance,
We're not here --

{Simultanecus speakers.)

THE CQURT: Overruled. Exnibit A will he
marXed and entered i1ntc evidencs as Plaintiff's
Evidence 3,

BY MS. BRADFORD:

Q Go ahead, Ms. Xelson.

A Dear Mrs. Palomine. As you are aware, a
demand for payment for medical bills was previously sent
to your attention. You denied benefits claiming that
due to the six-month lapse in treatment that the medical
bills -- injuries, were =~-- are ncot related to the

automobile accident of December 23ird, 2007. Please note

IR

AT v e e
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1 that my client has made numerous requests plesading for )
2 asgsistance via telephcne and e-mails teo USAA in an
3 effort to help him get the medical attention he needed.
4 However, USAA refused to help him and has told him that
5 his case has been closed.
6 I seriocusly request that you reconsider your
7 position after reviewing the attached decuments, which
g are only a few of the many that were sent. Please note
a that these requests for assistance to USAA began on
10 January 18th, 2008, just three weeks after the accident,
11 and continved through July 16th, 2008, when after no
12 response our client was forced to seek legal assistance.
13 If suit is filed, each of the individuals' {
14 names in the multiple e-maiis will be called for
1 depositions to find cut why our client, your insurad,
16 was refused any ccoperation or assistance from his own i
17 insurance company in obtaining help with benefits under
14 his policy and was denied assistance.
19 Please contact cur cffice to further discuss
20 this matter.
21 Sincerely, Michelle L. Kelson,
22 Q Now, cdo you recall getting any response to
23 tha* letter of October 15th, 20092
21 A Sitting here right new I cannot say one way
25 or the other. I'm assuming I did, but I don't know.
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1 Q Ckay. Al zigh=. Did there come a time when
Z you decided rot to proceed with this case?
3 A Yes. J
4 Q Okay. And how did you nctify Mr. Ronrbacher
5 of this?
3 - Preferred communication, because of the fact
7 that he was in Hawaii, was by e-mail. :
B8 Q and a copy --
Q M5. BRADFORL: Dec you have her =-mail that
10 was attached to Mr., Roarbacher's devesition?
11 MS. PEFPER: Yes. %
12 MS. BRADFCRD: VYeu'wve got it the e-mail?
13 If T can get this marked as Plaintifi's B for |
. 14 identification.
15 BY M3, BRADZORD:
186 g Let me sncw you what's been marked zs
17 Plaintiff's B for identificaticn and ask you to look
18 that e-mail cver for me. F
18 A I've reviewed it. t
20 0 Ckay. Back in November of 2009, carn you tell
21 me what your e-mail address was, your work e-mail? 1
22 A November 3rd, 2008, it was E
23 michellekelsonficoreylawfirm.com,
24 Q Okay. And is this e-mail an c-mail that you
25 recognize?
— — _ : J
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1 A Yes, I do.

2 Q Okkay. Is this an e-mail that ycu wrote?

3 A Yes, it is,

4 Q 2nd was it sen:t from vour e-ma:il address to

5 Mr. Rohrbacher?

6 A Yes.

7 MS. BRADEFORD: OQkay. AL this tize, the

8 plaintilf would move this iate evidence as

9 Plaintiff's Exhibit 4.
10 TEE COURT: Any objeczion?
11 MS. PEPFER: No, Your Hoagr.
12 THE COURT: Al! right. Plaintiff's Exhibit A
13 marked for identificaticn will be marked in v
14 evidence as Plaintifi's Evidence 4.
15 M5, BRADFORD: It was B for identification.
16 THE COURT: Wait a minute. How nany -- I
17 have three -- 2, 3 -- do T have a 1? 0©Oh, yes, 1,
18 2 -- I've got it all. It will be 2laintiff’'s
19 Evidence 4.
20 BY MS. BRADFORD:
21 Q And, M=. Kelson, ¢an you rzad the letter that
22 you wrote te Mr, Rohrbacher and sent via e-mail on
23 November 3rd, 20097
24 A All right. November 3rd, 2009, addressed it
25 to Michael Rohrbacher with his home address in Sorrento,
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1 e-mailed to his e-mail address.

ra

-

[ X I v ¢}

14 accepted Allstate's offer.

20 gap in treatment and the peer review.

24 A Yes.

25 Q Okay. Continue.

Michael, I hope you are feeling well.
3 not represent you for any property damage aspect in your
4 claim. We de not intend on pursuing any aspect

5 whatscever with regards to any property damage claim.

& And then Allstate bodily injury ¢laim.
on your autherization, we had cffered to settle the pain
and suffering aspect only with Allstate for 315,000,
which was accepted by Allstate. However, Allstate
wanted proof that the cutstanding attorney lien was

11 resolved prior to finalizing the settlement. This has

12 not been done yet and is s%till an outstanding issue

i3 since you had second thoughts after we had initially

15 USAA mediecal bills/PIP, USAA is eonly
1€ responsikle for your medical bills that are related to
17 the car accident. We have tried numercus times to try
18 to get USAA to reconsider their position without

19 success. The medical bills are not related based on the

21 Q Let me just ask you there, that part that the §
14
22 nedical bills are not related based on the gap in

. . . o {
23 treatment and the peer review, is that in parentheses? |

We do

Basged

Pyl Ay
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Page 40
A Our most rscent attempts to resolve your

outstanding medical bills with USAA have failed as well.
USAR had a supervigor review your entire claim file
again. They have not changed their positien. 1In
addition, they claim that they had not breached any duty
to you as their insured. We have claimed that they have
failed in their duty to protect you, their insured, via
lack of communication. Specifically, they claim that
thare is no xzecord -- in parentheses -- via e-mail, of
you attempting to communicate with USRA with regard to
any of your medical questions or with regard to any
attempt by you to seek their help in cktaining medical
care. They indicate that there is no record that they
ever recaived any of your e-mails which you have
provided to us. They have indicated that there is no
record that you ever attempted to speak with the CEO in
Tampa or that you were escorted out of the Tampa office.
Basically they claim that there is no record that ysu
attempted to contact USAA with regard to you needing
help getting medical care for your injuries from the
auto accident.

Michael, please kneow that this does not mean
that we believe USAA. However, what this does mean is
that we are back to square one. That you did not seek

madical treatment with regard to your injuries until

PP -
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Page 41
eight months after. Your EUO statement. The faect that
USAA has a solid good faith position in denying your
benefits for lack of treatment from the time of the
accident until the time USAA first received any medical
bill submitted frem the accident. It is reasonable for
them to believe that during that timeframe, eight
months -- in parentheses -- many things could have
happened to you which could of caused the injuries.
Further, your lack of comments made to the doctors with
regard to the injuries related to accident and USRA's
belief that based on your records that you were involved
in an abusive relationship, around and after the time of
the accidert, all of these things go against your case
and make it extremely difficult and costly for us to
move forward and prevail on this matter against USAA.

We have invested a great deal cf time and
energy attempting to show USAA how and why you did rot
seek treatment for eight months and/or why treatment was
delayed so long. Therefore, it is my legal opinion that
your case is very complicated and will bs extremely if
not impossible for me to establish USAA's responsibility
for your medical bills without the necessity of gecing to
trial, and even then I cannot give us a better than 50
percent chance of prevailing. The amount of time

involved and additional expense in pursuing chis ma*ter

.

ey, il A Jer i ey

!
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o
T

1 would not be cost effective.

ra

I apologize that I must state these things to

Lt

you as you have been a wonderful client and have become
4 our friend. We have done everything we could do without

success. I do not want to delay this matter any further

o an

for you. We have taken your case as far as we can. I

7 believe that you'd ba better served with another

8 attorney. I understand that I am your fourth attorney

8 who has failed you and I apolecgize for your frustration,
10 however, I only want what's best for you.

11 Again, I want to make this very clear -- in
i2 caps, underlined -- that the above-stated opinions are
13 only my opinions, and other attorneys may have different
14 cpinicns and may believe that they can win this case Zor
15 you. Thus, it is imperative that you contact another
ig attorney as soon as possible. Your accident happened on
17 12/23/07. Under the law to bring a negligence action
18 you have four years to bring your suit, five years to

i9 bring a breach of contract action,

20 This letter has been very difficult to write,
21 but I cannot ethically continue to pursue this matter on
22 your behalf if I no longer believe that I can prevail on
23 your case,

24 Upon receipt of this message and

25 acknowledgment of this message by you, we will be

—ri——r — T = =L

First Choice Reporting & Video Services
www.firstcholcereporting.com Worldwide Scheduling
e
“ LR A
Electronlealiv sioned by Candy Johnson 1201411.464.7955)



HONORABLE JERR! L. COLLINS - 3/14/2013

Page &3
1 contacting Allstate and USAA, as well as all interested
2 parties, that we no lenger represent you in this or any
3 other matter. This means that they, USAAR or Allstate, a
4 may contact you directly or and you can then either
5 freely communicate with them or you can advise them to
6 speak with your new counsel. :
7 Michael, you are a wonderful pezson with a
£ very big heart, I wish you only the best. Michelle
&  Kelson.
10 0 With respect to the e-mails that were
11 referenced, and USAA saying they had never received any,
12 did you see copias of the e-mails that Mr. Roarbacher
13 had sent?
14 A As indicated in the letter, yes.
15 Q Okay. And how many were there?
16 A I can't say for sure. I de know there were a
17 lot.
18 ") A lot? And there wasn't like one or two?
15 A No.
20 Q Okay. Did you have any further contsct with
2 Mr. Rohrbacher after that?
22 A I'm not sure, I think that more than likely
23 I probably gave him a list of trial attorneys, maybe
24 Aggressive or something, or I told him probably to go to
25 The Florida Bar, I mean something I'd normally do.
First Choice Reporting & Video Services -
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Page 44
1 2 AlL right. And wich gespect to this cass, J
2 have you had any discussions with Ms. Pepper prior to
3 today? ﬁ
4 A I had cne phone call. ‘
5 0 Okay. And what did you tell her zbout this

5 case?
7 A I told her that I remembersd the e-~mail and

g that it was an extremely difficult case. And if there

i

9 was ever a multiplier -- ;
10 MS. PEPPER: Cbjection, Judge. :
11 THE COURT: What'’s the bpasis?
12 MS. PEPPER: What Ms. Kelson was getting
13 ready to state cor give an opinion about is a
14 multiplier in this case --
15 THE CGORT: Sustained.
16 MS, PE®PER: -- which I believe Mr. Weciss is
17 going to be their expert and it would be
18 duplicative.
19 THE COURT: Okay.
2 MS. BRADFORD: All right. I have no further }
21 questions. Miss Pepper may have some for vou.
22 CROSS EXAMINATION

23 BY MS. PEPPER:
24 Q Good afternoon Ms. Kelscn., Ms. Kelson, you

25 and I have had PIP czses against each other over the

- T r—r———— Prrrier wr v o = = =
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2age 45
1 years, corrsct?
z A Yes, we hava,
3 Q Although we've never met in pezson, we've
4 talked on the phone a lot. You were employed with the
5 Coury Law Firm I believe you said back in 2009, ccrrect?
6 A That's correct.
7 Q Ckay. At that time the law firm was
g considerzd compstent, correct?
9 A Correct.
10 Q Okay. You, yourself, wculd counszlder yourself
11 & competent atlorney, correct?
12 A Absolutely.
13 Q And yet ycu ~~ I believe you testified that
14 Mr. Rohrbacher came to you. Was it the case that he
15 sought out the Coury Law Firm or was that considered
16 something chat was annther attorney that did that on his
17 behall?
18 A T believe it was Michael.
19 Q Okay. When vou discussed this case at the
20 onset with Michael, was there any discussion of the case
21 warranting a fee multipl:er?
22 A Not at that time.
23 0 Okay. Was there any discussion -- well, let
24 me ask you this. You obviously had a retainer agreement
25 executed with Mr. Rohrbacher, correct?
- First Choice Reporting & Video Services o
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1 A Correct.
2 Q 8¢ you took the case?
3 A Correct.
1 Q Withcout a discussicn about a fee multiplier,
5 correct? E
) A At the time, correct.
7 MS. PEPPER: All right. I don't believe I
g8 have any further questions.
> MS. BRADFORD: Wothing further.
10 THE COURT: All right.
11 MS. BRADFORD: She can be excused as far as
12 we're concerned.
13 Thank you vary much for your time. j
14 TEE COURT: Do you wish to call your next
15 witness? j
18 MS. BRADFORD: Yes. Let me just ask :
17 Ms. Pepper somathing.
18 THE COURT: ALl right.
19 (Counsel conferring.)
20 MS. BRADFORD: The plaintiff would call ;
21 Michaesl Rohrbacher.
22 THE COURT: 8ir, you've already been sworn
23 in. You can have a seat up there.
24 THE WITNESS: ALl right.
25 MICHAEL DAVID ROHRBACHER
L — x SOS—
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1 naving been previously sworn to tell the truth, was
2 examined and tesiified as follows:
3 DIRECT EXAMINATION
4 BY M5. BRADFORD:
5 Q Good afterncon, Mr. Rokhrbacher, again. Can
6 you please --
7 MS., BRADFORD: Hang on cre second. Let me
g get this marked. I'll cross this ourt.
° Do you want te stipulate?
19 MS. PEPPER: 1i'll stipularte.
11 MS. BRRADFORD: The parties stipulgte into
1z evidence the plaintiff's --
13 THE COURT: 1It's stipulated.
. 14 MS. PEPPER; Yes.
15 THE COURT: Okay. I'm going to acte the
16 stipulation has besn mede. 2rnd this is your fee
17 agreement?
18 M5. BRADEORD: Yes, ma'am.
19 THE COURT: Oxay. &nd that's geing to marked
20 ipn evidence as PBlaintiff's Zvidence 3.
2 BY MS5. ERADFORD:
22 Q Okay. Geod aiternoon ggain, Mc. Rohrbacher.
23 A Good afterncon. ]
24 Q You previocusly gave deposition testimony a
25 couple weeks ago in this case, correct? ‘:b
First Choiee Reporting & Video Services
www.firstchoicereporting.com Worldwide Scheduling

49

Zlecironlcally signed by Candy Johnson {201-411-464-7965)

m.ﬁ‘-ﬂa.. (‘4'9



HONORABLE JERRI L. COLLINS - 8/14/2013

Page 43
1 A Yes, ma'am.
2 0) Okay. And at that tims you went through the
various lawyers that had vou retzined or been asscciated
4 with, correct?
5 A Involved with, yes.
& Q QOkav. We're going to go throvgh that list
7 again for the Court's benefit., B3ut before I get there,
8 can you tell the Courz a little -- just a little bic
5 about yourself?
10 A I was born in Pittsburgh, Pennsylvania, and
11 moved to Florida in 19$39. And then relocated to Hawaii
12 after we married and I'm still residing in Hawaii.
13 Q Qkay. Hew would you describe what it's like
14 to deal with you?
15 A Hmm. Unbearable at times. I think that I
16 have a lot of work, past, present, and future. I don't
17 think that there's an easy answer for explaining me as a
18  person,
1 THE CQURT: Scrry. What did you say?
20 THE WITHNESS: I don't taink there's an easy
21 answer for me —- explaining me as a person, other
22 than me having a goed heart, trying to do the
23 right things in life, regardless of whatever and
24 regardless of what past nzs heppensd to me that
25 has destroyed my life. I s5till zry to resmain
= == e = = =l
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Page 43
1 rositive and move forward with that mindset,
2 BY MZ. BRADFORD:
3 o Ard just so we can put this in proper
4 context, prior to this awtomecbile accident --
5 A Um-hmm.
0 Q -- can you tell the Court a little bit about
7 vour family history and what was going on with your
8 family?
9 A Everything or just pieces or what has

10 transpired prior tc the accident?

iz c S0 the Court has an idea of wnat your mindset

12 was, how you were psycholegically and emoticnally befere

13 the accident.

14 A As a child, I mean I was physically abused.

15 As a -- you knew, I was melested as a kid for years.

16 And after being physically abused by my stepfather and

1 being molested, my Ffather, mother, brother and sister

18 were killed in a car accident 1999 in Pittsbhurgh. That

18 left me with a lot of gquestions about life, q
o

20 Q All right. Prior to your family's tragic

21 accident, had yow had psychiatric care or treztment?

22 A I've been in psychiatric carxe since I was
23 nina.
24 9] Okay. And then following cbviously the deah

25 ¢f your family, I assume that you had some ~-

- o i et P ere——p
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1 A A lot of expenses.
2 ¢ -- additional problems?
3 A Yes, I had additional problems. I've been

4 diagnosed with generalized anxiety, post-traumatic
5 stress disorder, major depression disorder, and
6 ohsessive/compulsive disoxrder. Prior to the accident,
7 that's the only health conditien I had.
G Ckay. Bnd can yeu tell the Court a little
it about your interactiions with me over the last few

B8
9

10 years as I've worked to represent you 1n this cass?
1

p:X I've been -~ you and I haven't always seen

12 eye to eye, but you teook a leap of faith and txied to

13 help somebody in need. We've had our problems. We've
14 had our arguments and they've been preéty extensive.
15 And I think for me, individually, that’s the way I've
16 keen my whole life is argumentative towards other

17 people. Whether it's right, whether it's wrong, it's

18 me. But at the end of the day you believed in me, so

19 we're here.

20 Q Ckay. Would you describe ycurself as low

21 maintenance? How would you describe yourself? i
22 ' A Beyond the top of the maintenance attribute.

23 To the point where the only answer now is I want to know
24 why. I want to know what is going on, I think I have

25 some trust issues based on my past and what this USAA
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Page 51;

1 thing has done to me for years -~ five, six years. And

2 I have scme deep anger issues.

3 Before the accident, the anger issues weren't

4 there. I moved from Pittsburgh to Flerida tc staxt a

5 new life, to put my past behind me so I could focus.

6 Then when this happened, it operned up Pandora's box and

i started --

8 o] Was the zccident that invelved your family,

9 that was in Pit+sburgh? - }
10 A That was in Pittsburgh, Peansylvania, and I 1
11 was not in that accident.
1z THE CGURT: %hen you talk abou: the accident, |
13 are you talking about the accident in Pennsylvania
14 or the ore here, the underlying --

15 THE WITNESS: The nistory of --
16 THE COURT: The one that opened up Pandora's
17 kex, wnich cne --
18 THE WITHESS: fThis accident basically
19 re-presented itself. I had gotten scme extsnsive ﬁ
20 treatment in Pittsburgh related to my
21 psychelogical problems, s¢ much that before I
22 wasn't able to work, to function, to do things
23 that normal people can do. A&And after the i
24 accident -- ;
25 BY MS. BRADECORD:
o F;s:;;-o:;:;:p:mng&. Video Sex:vices )
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3 0 The cne in Pittsburgh? |
2 A The one in Pittshurgh, ves, I was able to
3 function, maintain a full-time jcb, be promoted. I was
|
‘ 4 working for Wells Fargo at an executive level. I was
5 doing very well. And then when this transpired, I
] haven't been able to function right, which is the reason
K that -- although I have a house here in Florida, I
g haven't lived in it because I relive it in my mind here.
9 9] Okay. And do you like tc e-mail?
10 A Huh?  Yes.
1z Q Okay. Do you like to rext?
12 A Yes.
13 Q Okay. And how many times during che course
14 of representation -- my firm's reoresentation, how many
1S times do you thing you have e-mailed, texted myself or
16 M-, Bartels, Marx Cedzrberg, my assiscant?
17 A How many times? I don't think there's a
18 number to match it because it's so excessive. I would
19 say if I were to guess, several thousand, maybe three to
20 4,000 e-mails in the period of time that you've
21 represented me. And the taxting, the same demographic,
22 three to 4,000. I mean it was pretty extensive. And
23 not to be, you know, wrong in any -- but it was pretty
24 extensive, I was very demanding of your time and
25 Mr. Bartels's time. Despite your patience level with
I First Choice Reperting & Video Services
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me, and me gettj..ng' under your skin, you still helped me. f
Q aAnd did you get responses to your e-mails and
Your Texts?
A Immediately.

Immediately. Ewven if I was nct

being right, I still got them. I still got responses.
¢ Evenings?

A Yes, evenings, weekends, holidays, odd hours,
every time. 2And because of the time difference, it was §
Just really hard to get ahold of you and I. And there
waz a lot of talk of UGSAR and going back and ferth with i

numbers about the settlement offers that they were

s

procposing. So the hours that you've billed the Court is
beyond that based an my interaction with you and with
Mr. Bartels and with the firm.

Q All right. Now, this acc:dent happensad back
in December cf 2007, correcti? i

A Yas, E

Q Okay. And was there asny guestion who was ab
fault in this accident?

A No. The police *icketed -~ the FHP? ticke:ed
the woman that hit me,

Q A T-bcne ccllision?

A It was a T-bone collision on Flagg Lane and
Lake Emma in Lake Mary.

Q Ckay. And was your vehicle drivable frem the

=
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1 scene?
2 A Ne, it was not. It was a BMW and it was not
3 drivable.
4 Q Okay. HNow, tell the Courz briefly, you den't
S have to go on for 30 minutes, bur tell the Court what
6 transpired after you had this accident. What did you do |
7 to try and get treatment?
8 Y To my recellection, USAA called me, I called
9 Alistate, I called USAA.
10 Q Allstate was the insurer of the aZ-lfault
11 driver?
12 A The tort feasor's insurance company, Yes.
13 And I teld them that ~- you kncw, what had transpired.
14 They took my recorded statement. USAA took my recorded
15 statemernt. And there was a conflickt to who was liable
lé for the accident. USAA said that under the PIP statute
17 they weren't liable, Allstate said they weresn't liable
18 kecause it doesa't follow the guidelines with the normal
19 Florida law, and it just went back and forth forever.
20 And then USAR tried to say I didn': pay for my pelicy or
21 my policy had lapsed, that I didn't have coverage. I
22 mean just things that I knew were not logical and
23 realistic based on my CCD and my paying bills on time
24 and making phene calls and such,
25 0 Okay. Did you attempt to seek madical care
e T e T e P i e ey o -~
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right after the accident?

[

2 a I tried, yes.

3 Q Arnd where did you go?

4 A It was Jewatt Orthopaedic, I believe.

5 0 Okay. And did you pay for that creatment

? :

(i}

9 yoursel

7 A oh --

8 Q Cid you?

9 n I made 2 mistake., Okay. The first time that
10 I sought treatment was at the hospital, and then -- at
il the Central Florida -- Centra Care. -
12 Q Okay. Ycu went o a Centrz Care? ;
3 A Centra Care in Sanford. I'am sorry. ;
14 Q Qkay. 8o yeu went to {entra Care in Sanferd.

135 Was that relatively clese in time tc when the

16 accident --

17 A Yeah, it was right off the road in Sanford.
i8 It was in Sanford and I was in Lake Mary, so I went to

i9 Centra Care in Sanford, yes, that night.

20 C And how did you pay for that visit? ;

21 A I paid it on my own.

22 MS. PEPPER: Judge, can Z just interject an !

23 objection. We're getting a little far from the

24 fee issue in this czse. He keeps rehashing -~

25 THE COURT: What are we trying to elicit
—_—y e o=
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Z here, Ms. Bradford?
2 M8. BRADIORD: I'm sorry?
3 THE COURT: What are we tzying to elicit? i
4 MS, BRADFORD: The history cof the F
5 complicatiens that he had through this, that's
6 all. I want to get that he went to Centra Care
7 and paid for it for himself.
8 TEE COURY: Because we're onty here till 5.
9 MS. ERACDEORD: Okay.
10 BY M5. BRADFORD:
11 2 QOver the next eight months, did yocu attompr
12 to communicate with USAA regarding extending PIP
i3 henafits to you?
14 A Yes. . )
15 2 Okzy. Did that ever occur in that
16 eight-month gap?
17 a Na.
18 Q Qkay. Did you send e-mails?
13 A Yes.
20 0 Okay. How many e-mails do you think you
21 sent?
22 A I left voicemails -- I mean e-mails alone in
23 that timeframe? Six to 10.
24 Q Okay.
25 A Phone calls, I mean quite a bit, I called
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1 the CEO's office. I went down to -~
2 g Okay. Dad you --
3 A ~= on College Park Drive. I did everything I
4 could do.
3 Q Okay. Did yeu eventually go and sesk the
g assistance of legal counsel?
7 A Yes,
B Q Okay. And who cid you first go seek?
2 A Michael Barszcz and Michael Mandeville --
1C Q QOkay. i
1: A ~= at their law firm,
12 Q Those two lawyers werk together?
iz )Y Yes.
.14 Q The MDJD?
15 a Um~hmm .
16 Q Okay. é
17 A mdjd.com.
18 o] All right. And how long did they represent
i5 you?
Z0 A I+ was a short period of time. I'm not sure
21 of the duration.
22 9] Okay. Were they able to zccomplish anything
23 with respect to your PIP claim?
24 a No.
25 8] Were they able to get any cooperation getting
R —
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1 policy infcrmation frem USAAT?
2 A No, they ware refused.
3 9, Okay. Were you able to get medical care
4 while you were being represented hy them?
5 A No,
& Q Okay. Your relationship with chem ended?
i A Yes.
8 o Okay. And where did yeu nest go?
°] A Jeff Bordulis, B-o-r-d-u-l-i-s.
10 o Jeff Bordulis?
11 A B-g=-r -- I'm sorry, ma'am.
12 THE COURT: What's the firzst name?
13 THE WITNESS: J-=-f-£f 2-c-r-d-u~i-i-s. i
14 THE COURT: Okay.
15 THE WITNESS: Thank yon, ma'am.
18 3Y MS. BRACFORD:
17 0 And with respect to Mr. Bordulis, same thing,
183 ware you able %o get any treatment while being ﬁ
1o represented by Mr. Bordulis or make any progress with
20 your PIP claim? :
21 - With Mr. Bordulis I believe there was some
22 preliminary treatment bheing done with Dr., Bornstein and
23 Dr. Sharfman. And I believe that thoss referrals were
24 given to me somewhere in that timeframe,
25 Q Okay. And you sought some medical treatment ﬁ
A s ] S T T e e == rrp e == e
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1 with Dr. Bormstein, and he's a podiatrist?
Z A He's a podiatrist for my right foot that was
injured, yes.
4 Q And Dr. Sharfman is whak?
5 A A neuroclogist for my brain injury and -~ my
0 closed-head brain injury.
7 Q Ckay. And who else did you seek treatment
8 with?
= A At that point it was cnly Dr. Sharfman and

10 Dr. Bornstein.

11 Q Okay. And did USAA pay any of those bills?

2 A They have now, but before -- initially, when
13 it first transpired, no.

14 Q Okay. MNone of your bills were being paid? ,

15 A None of my bills were being paid. They sent

16 me a lektter saying they were refusing to pay them.

17 Q Okay. Did you also seek chiropractic care?

18 A Yes, I did.

19 Q And who was that with?

20 A Dr. Gerald Mattia, M-a-t-t-i-a.

21 g And did any of his bills get paid by USAA?

22 A No. %

23 Q Okay. Did there come a time when USAA had

24 physicians review your medical records?

25 A Yes, Dr. Denise Griffin, Dr. Marvin Merrit |
T R =t S =
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1 and Dr. Jozeph Funk.

2 Q Okay?

3 A The foot doctor is Joseph Funk. Marvin

4 Merrit is the chiropractor. Dennis Griffin is the

5 neurclogist,

6 Q All right. And did they send you letters?

7 2id you receive letters from USAA?

3] A I received -- I received letters that said,

5 based on the medical evidence -- it was a ye=ar after the

10 accident, December 10th, 2008, I got my first letter
11 from Dr. Denise Griffin that said, based on the medical
2 evidence, the treatment was not medically necessary oz
13 related to the accident, and thus they're not covering
14 it. But in reality, I was told all along that my file
15 had been closed by the claims person that was handling

16 my claim, Donna Palomino, so --

17 Q Did you get similar letters from Dr. Merrit
18 znd Dr, --

19 A Yes.

20 Q -- Funk?

21 A Peer reviews that said that, based on their

22 professional opinion, kased on looking at the file, that
23 it's not medically necessary or related, but they'd
24 never seen me.

25 o) Okay. Now, after Mr. Bordulis, you landed at

|
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1 Brian Coury's office?
2 A Yes, and that's when I met Michelle Kelson,
3 Q Okay. And we've kind of gone through her
4 testimony, so we know what happened there and that she |
5 released you as a client. Where next did you turn for
6  help? 4
7 A After Michelle Kelson, I believe -- you know,
8 I saw other attorneys just for consultation, not for --
g I mean I couldn't get representation £rom them, but just
10 fox them to leoock at my file. Elizabeth Folgeman, Todd
11 Miner, Dan Smith, and then Jeff Byrd's office, Adam
12 Saxe,
13 Q Okay. And Adam Saxe is with Mr. Byrd? i
14 A R;ght. He was, yesf
15 Q All right. Ms. Folgeman was not able to
16 chtain any PIP results for you? :
17 A She wasn't able to get any -- she was trying
18 to get a copy of the policy to see the provisions and
139 exclusions and tried to figqure out, you know, why they H
20 were doing what they were doing.
21 Q Okay. And how about Mz. Miner? i
22 THE COURT: You said Miner?
23 THE WITNES3: Miner.
24 BY MS. BRADEORD:
25 Q Todd Miner.
e — e e )
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Mr. Miner was also doing the same thing.
Okay. 2And how about the Dan Smith?
Same thing. Same thing,

Okay. And then you went from either

Mr. Smith's office or Mr. Miner's office and were

represented by Attornesy Jeff Byrd's office?

A

Q
A

Q

Jeff Byzd's office, ves.
Okay. And there you worked with Adam Saxe?
Yes, for gquite awhile,

A1l right. And did there come a time when

Mz. Saxe no longer represented you?

A

Twe ~-- two perspectives., The PIP case that

ﬁou and I are a pait of, he referred my PIP case to you

because he wasn't, getting answers from USAA. And the

other from when he had left the law firm shortly

thereafter.

Q

0 H OO M 0O P

A

Qn your UM claim?

Yes, on my UM claim --

Ckay.

~« that he doesn't represent me on,

Ckay. BAnd I did not handle your UM claim?
No, you did not,

Didr't have any involvement it?

Kothing to do with my UM, only the PIP

portion of my case.

T

g - Tr= =7

www frstchoicereporting.com

Elastronically signed by Candy Johnson (201-411-464-7985)

First Choice Reporting & Video Services
Worldwide Scheduling

s e - i

64

R
T
——




HONORABLE JERRI L. COLLINS - 8/14/2013

Page 63

1 #) And you wanted me to take the UM claim?
2 F-N I absclutely did.
3 Q Okay. So I actually won that battle,
4 A Yes.
5 Q All right. ©Now, while you were represented
6 by Mr. Miner, did you communicate with him via e-mail?
7 A Mr, Minex? Yes, I did.
8 Q And while you wers represented by Mr. Smith,
2] did you communicate with him via e-maili?

10 a Yez, I did.

11 0 All righp And while you were represented by

12 Mr. Baxe at Jeff Byrd's office, did you communicate with |

13 him viz e-mail?

14 L Yes, I communicated.with all the lawyers by
15 e-mail,
16 0 Okay. Ana when you gave your deposition

17 testimony back on July 24th, did yzu have copies of the
18 e-mails that you had received from these variouvs people?
19 A I did.

20 Q Okay. Ancd they were attached to your

21 deposition transcript?

22 A Yes,

23 Q Do you recall that?

24 A Yes, they were exhibits, like 1 through 6.
25 Q Okav. I'm going to give vou a copy of vour
o ] First Cho-i:Reponingé:Video Services N |
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deposition transcript --
A Okay.
Q -~ that is dated July 24, 2013. Yocu've seen
ycur actual deposition, ricght?
A I have seen it --
0 Okay. We'wvs got some exhibits attached here,

too. I would like for you to look at these exhibits for
ne.

A Qkay .

v} Qkay. All right., And are each of these
e-mails, e-mails that were sent éo you by lawyers that
reprasented you at different times?

A Yas,

Q Okay. And were these e-mails forwarded frem
one of your two 2-maill addresses to me at my office in
July of this year?

A Ies.

Q Ckay. 2And for the reccrd, can you tall me
what e-mail addresses you have?

A nauiboyinhawaiifhotmail.com, zall one word, no

space, and mike96753@hotmail.com.

Q Oxay. And do you currently have those e-mail
addresses?

A I do.

o] And how long have you had those e-mail

i
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1  addresses?
2 A Since 2008.
3 Q Ckay. You kesp both of them simultaneously?
4 A I do. One's primarily for, you know,
5 documents I gat in through e~fax and other things, and
€ then the other one is professional, because my last
7 name's hard te do in an e-mail, so --
8 Q Okay. And with respect to your relationship
¢ with Mr. Miner, did there come a po:nt when he no longer
10 represented you?
11 A It never -~ you know, he was trying to
12 represent ma from what T remember, but we never got
13 through with the executed retainer. He was trying to
14 see if he could make any headway, but then directed me
15 to Jef%.
16 Q QOkay. ALl right. And bagk in February 2C10
17 did Mr. Miner e-mail you about vour case?
18 A He did.
19 Q And is that an e-mail that you received from
20 him?
21 A I did.
22 o] Ckay. And can you tell the Court what
23 Mr, Miner told you?
24 MS. PEPPER: Objection, Judge. Hearsay.
25 THE COURT: Sustained.
= S
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MS. BRADFORD: Respectfully, Your Honor, this

was sent to him at his e—mail address which has

been established. It's established --

THE COURT: Well, are we going to put that --
are you putting them -- -

MS. BRADFORD: Um~hmm.

THE COURT: Do want to go ahead and mark
tham?

MS. BRADFORD: They're already marked as
exhibits to his deposition. We can start with
Mr. Miner's and nave that marked separately if the
Court would like.

THE COURT: Thase are e-mails received by
you, sir?

THE WITNESS: Ye}, ma'am. I would
communicate primarily with the lawyers by s-mail
because of the travel and the time difference in
Eawaii, it just makes it hard.

MS. BRADFORD: That has besn marked as -- it
says Plaintiff's Zxhibit 6. I don't know if the
Court --

THE COURT: It snould be —- how many are
there?

M3. BRADFORD: There's abou: three or four.

THE COURT: Are you going to mark them as a

www. firstchaicersporting.com
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1 cemposite?
2 MS. BRADFORD: We can mark them as a
3 compasite 1f the Court would like.
4 THE COURT: Yes.
5 MS, BRADFORD: Okay. So the composite --
6 MS. PEPPER: And, again, this is just for
7 identification purposes?
8 THE COURT: Well, that's what I wanted you
9 know, You registered an objection based upon
10 hearsay?
11 MS., PEPPER: Yes, ma'an.
12 THE COURT: And these are e-mails.that he
13 received? ‘
14 MS. PEPPER: Correct, ma'am, but they haven't
15 been authenticated by the sendsr, and there's
16. nothing to prevent an e-mail from being altered
17 once it's received.
18 ME., BRADFCRD: Well, thaz's not --
19 MS. PEPPER: Well, these are cut-of-court
20 statements only submitied for the truth of the
21 matter and they're completely unauthenticated.
22 THE COURT: But they're his e-mails that he
23 has received. 1I'm going to allow -- you can
24 gquestion him on the trustworthiness of them.
25 MS. BRARDFORD: What wz are marking as
T o First Choize R:p:;lg&\lidc-o Sqervi;s -
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L Composite 6 is -- Wendy, do you have any objection
2 if the contingency agrzement is included here,
3 just s¢ we can mark all these at once?
4 MS. PEPPER: It's zlready been marked, so --
5 MS. BRADFORD: So Composite € wall be
6 Mr., Rohrbacher’'s -- of the exhibits lzbeled B, C,
7 D and E to Mr. Rohrbacher's July 24th deposition.
8 BY MS5. BRADFCORD:
9 Q And what did Mr., Miner tell you back in
10 February 2010 zbout your case, Mr. Rohrbacher?
11 A You want me to read it? Read it?
12 0 Yas, that's fine.
13 MS. PEPPER: Judge, again, I'm coing o
14 object tc hesarsay.
1 THE COURT: Notesd fcr the record.
16 Go ahead.
17 THE WITNESS: 1Is that okay?
18 THE COURT: VYes.
19 THE WITNESS: Okay. 1I'm scrry.
20 THE COURT: That's ckay. No, that's fine.
21 THE WITNESS: You have a very difficult case,
22 Michazl. I know you've been through a lo:z.
23 Howewsr, USAA is ignoring Ry request for a copy cof
24 your policy. Despite a signed retziner, they will
25 not give me any information. I don't know what
. = o e S
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1 effort I can place (ph) upon the case. I know ¢
2 you've had five lawyers in Centrzl Florida,
3 hevever I don't feel that I can give you a
q favorable outcome since USAA thinks (inaudible). 1
5 They're obviously hiding something (inaudible) a
6 with your case. The PIP law causes you to be
7 unable to (inawdible). I don't think that I'll be
8 able to win this case based cn USAA's delays,
9 denying their (inaudible) with you.
10 You have four years from the date of 12/23/07
11 to bring suit.
12 _ Todd Miner. Sent from my Blackberry,
13 T-Mobile.

14 BY MS. BREDFORD:
1% 0 And, likewise, you got an e-mail from Adam

16 Saxe in September of 20117

17 A Yes.
18 Q Okay. And what did Mr. Saxe have to say?
19 A Adam Saxe says, Michael, attached please find

20  a motion to withdraw from counsel. I respectfully

21 request that you sign and fax it back to me. First and
22 foremost, today is my last day with the firm. We are

2 moving ocut of the country. Oanly very view clients

24 know -~ in parentheses. Unfortunately, Attorney Byrd

25 {inaudible) will nct allow me te davote the time

e rm——

e gy

i

First Choice Reporting & Video Servizes
www.firstchoicereporting.com Worldwide Scheduling

Elscironically signed by Candy Johnson [201-411-164-7965) 23

71



HONORABLE JERRI L. COLLINS - §/14/2013

Page 70

1 necessary to adequately represent your intersst in this
2 case. This is not a statement about merits of your

3 case, but rather a decision based upon ~- based con the
4 above and your unreasonable expectations.

5 This case will not settle and it will not go
6 away. Rather, it will go teo trial and you'll be

7 questioned quite extensively about your prior medical

g (inaudible}) care. This is your trial and you need to be
9  fully invested. And I fear the scrutiny you will be
10 placed under will not be conducive to arguing
i1 (inaudible). This is not to be taken as a personal
12 attack on you, but rather alkhoughtful bééiness

13  decisioen. g
14 We will not be asserting any liens on your
15 c;se. Once I get the signed motion back, I will submit
le it to the Judge for his signature. Your case will not
17 be dismissed and you are advised to seek new counsel

18 right away. I certainly wish you the best of luck.

15 Adam Saxe,
20 Q All right. B2rd after working with Jeff

21 Byrd's firm, you came to me?

22 p:% Um-hmm., Yes, ma'am.

23 Q Okay. And what happened as a result of my

24 representation?

25 A You got me to the finish line and gave ma a

——r — s L 2 e Tr— 2 A T o
First Choice Reporting & Video Services
vrww. firstchoicereperting.com Worldwide Scheduling !

Elactronically signed by Candy Johnsen [201-411-464-7865)

'
i
!
{
72 I “.
)
{



1

HONORABLE JERRI L. COLLINS - 8/14/2013

Pzge 71 %

1 favorable outcome in that case.

2 Q Ckay. And do you know how much was recovered |
3 for you? g
4 A A little less than §70,000, which was my PIP !
5 and my med pay. And Rob negotiated the rest with ;
6 Ms. Peppar, I believe,

7 MS. BRADFORD: That's zll the questions I E
8 have. Ms. Pepper may hawve some.

S M3. PEPPER: I do.

10 CROSS EXAMINATION

11 BY M5. PEZ?PER:

12 0 Mr. Rohrbacher, you listed seven, if I

13 counted them correctly, lawyers prior to Ms. Bradford, ﬂ

14 correct?

13 A I'd have to loock. Do you have a list there

16 that I can see?

17 Q Michael Barszcz -~

18 A Michael Barszcz, Michael Mandeville, which I
19 don't know if you're considering theose one entity.

20 o} Same firm, correct?

21 A Same law firm, yes, ma'am.

22 Q Okay. Number two was Jeff Bordulis?

23 y-§ Jeff Bordulis would be number two, yes,

21 ma'am,

25 0 And how did you learn ebeut the Coury Law

oSS —— e—mr—.——
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i Firm, Ms. Kelson?
2 A As I mentioned to you in the depesiticn, we
3 discussed -- well, it was r'eferred ~- my casa was
4 referred from Jeff to the Coury Law Firm.
5 Q So you didn't actively seek cut Brian Coury;s
6 office as representation?
7 A No.
8 Q They were referred by Jeff Bordulis?
9 A Correct, they were.
10 Q Did ycu have any say-~so in who you were being
11 referred ta?
12 A I was asked if it was ckay based on -~ bt;t in
13 respact to your quest-:ion, no.
14 Q And after Brian Coury's office was Elizabeth
15 Folgemen? Did you sign a retention agreemenf with her?
16 A Yes.
17 Q And afrer Ms. Folgeman, I believe you listed
18 Todd Miner at Morgan & Morgan, corzect?
2 A Yes.
20 o) And did you sign a retainer with Mr. Miner?
21 A I signed a retainer, but he didn't -- like I
22 mentioned, some of them weren't fully executed, but they
23 were investigating the case.
24 ] Do you still have the e-mail that yocu read
25 from Mr. Miner?
[ gy rr =i e = : e e~}
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1 A Yes.
2 0 And the second sentence of that e-mail says,
3 despite a signed retainer, correct? g
4 A I'd have to lock at it. Give me a second.
5 Despite a signed retainer, yes. So I guess I did have j
6 one then, yeah, ;
7 o] After him was Mr. Smith, correct?
8 a Yes.
8 Q And did you have a signed retainer with
10 Mr. Smith?
11 A I'm going to refer to my e-mail, Yes, I did
12 sign a retainer with him, yes.
13 Q And up to that poiﬁt, nong of those lawyers
14 had filed a lawsuit on ysur behalf, correct?
15 A Jeff, well --
16 0 Up to Mr. Smith. We haven't gotten to
17 Mr. Byrd yet.
18 A Oh. I believe the PIP lawsuit was -~ I'm
19 trying to think. Jeff? No, no. Lawsuit had not been
290 filed yet, no.
21 Q All right. 2nd when you went to ssze Jeff
22 Byrd, how did you learn of Mr., Byrd's office?
23 A Todd Miner referred me to him. And my
24 doctor, Dr. Marc Sharfman, also rYeferred me teo him as
25 well.
. ~ , :
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Jage 745
Z Q It was actually Jeff Byrd's office that £filed
2 the PIP complaint, corract?
3 A Yes, I believe they filed both complaints,
4 Q And how was it that you got from Jeff Byrd's
5 cifice to Ms. Bradford?
6 A Jeff Byrd referred -~ or, l'm sorry.
7 Corrxection. Adam Saxe and Ms. Bradford discussed my
g case and Adam referred the case to Ms. Bradford.
9 Q And you didn't have any say-so in who they
10 selected to handle the potential PIP suit?
11 A No, I did not.
12 Q Did you at any point try to contact an§
13 lawyers, other than the ones that we've meationed, to
14 discuss the potential PIP suit?
15 A I did call numercus lawyers to discuss the
16 entirety of both the PIP and the UM case. But like I
17 said in the deposition, I don't remember who all it was
18 other than those specifics.
19 0 You recall giving the depcsition that keeps
Zz0 being referring to, correct?
21 A I'‘m sorry?
22 Q You recail giving that deposition that kezsps
23 being referred to, correct? ]
24 A Which? You mean the July 24th depositicn?
25 Q Yes, sir.
o ) ;1;1 Cho.ice Rep;ir;g & VYideo Ser';rices A
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1 A Yag.
2 Q And you were under oath that day, correct? i
3 A Yes, I was,
0] Huch as you are today?
A- ¥Yes, I am,.
Q Okay. I'm going to show you -- for counsel’s

penefit, it's page 38 to page 21.

QW -~ o U

If you can, for line (sic) 38 of your version
9 of the transcript, page --

10 A Oh, is it in here?

11 Q Yes, you have to [lip back here. t's in

12 this part.

13 a Oh, socrry. I didn't know.

14 Q That's okay. Page 38.

15 A This one?

16 TEE COURT: W%What linev? .
1 MS. PEPPER: Line 19.

18 BY MS. PEPPER:
19 Q In that deposition you were asked, were there @
20 any other lawyers that you called specifically about the

21 PIP part of your case, correct?

22 A Correct.
23 Q What was your answer?
24 A I answeraed no,
25 Q Your answer wasn't that you couldn't
e e =g = v ; - __-:—-—,—_-_Ja
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1 remember, correct?
p A No, my answer was no. And the reason it was
3 noe was because I did call other lawyers, but I didn't
4 specifically discuss about the case on the PIP portion,
S specifically, it was discuﬁsed as a whola. So the
f answer to that question was no, based on the fact that I
7 didn't call any lawyers about the PIP. I did discuss my
g8 entire case with lawyers as a whole, and it wasn't
9 sectioned, so that's the reason I answered no.
10 Q And with all the lawyers that we've discussed
11 so far you've had signed retainer fees, correct?
12 A Correct.
13 Q You are familiar with the concept of an
14 attorney fee multiplier, correct?
15 A Yes. As I mentioned to you, I'm the one that
le did the research on it myself. .
17 Q Okay. Had you ever discussed the concept of
18 an attorney fee multiplier with Michael Barszecz or
19 Michael Mendeville?
20 A No.
21 o, Did you ever discuss the concept of an
22 attorney fee multiplier with Jeff Bordulis?
23 A No.
24 Q Did you ever discuss the concept of an
25 attorney fee multiplier with anyone atc Brian Coury's
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www firstchoicereporting.cont Worldwide Scheduling !

Electronleaily signed by Candy Johnson {201-411-484-79635)

78

|




HONCRABLE JERRI L. COLLINS - 8/14/20§2

Page 77

1 office?

2 A No.

3 Q Did you ever discuss the concept of an

4 attorney fee modifier with -- multiplier with Elizabeth

5 Folgeman?

6 A No.

7 Q Any fee multiplier discussions with Todd I
8 Miner?

9 A No.
10 o With Dan Smith?

11 A No.

12 Q  With Jeff Byrd or Adam Saxe?

13 " A No.

. 14 Q Did you ever discuss the concept of 2 fee .

16 prior to signing 2 retention agreement?

21 she asked you?

15 multiplier with anyone at the Bradford.Cederberg firm

17 A Prior to signing the raetention agreement, no. F
18 Q With respect to the results that were
19 obtained, I believe your testimony was something

20 slightly less than 70 -- slightly less than $70,000 when

22 A I believe it was -- I think you had tendered
23 a 62,829 -- 562,825,493 check. And then the chack was
24 held with Rok, and then -~ with Rob Bartels, And then

23 afterwards, you guys negotiated additional -~ some type ﬁ
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1 of money, and I don't -~ you know, I wasn't privy to

2 that conversation between you and him.

3 Q I believe your testimony was it was a little

4 less than $70,000, correct?

5 A Right, a little less than 70, that's the --

6 to break it down, I'm giving you the itemization, yes.

7 Q Do you know what the amount in controversy 1
[ was in the complaint when it was filed by Jeff Byrd's

9 office?
10 A No. I never saw it,
11 0 There was never a trizl of the PIP pertion of
12 this claim, was there? E
13 A No, you based'your ~= I'm sorry. USAA cured
14 it on the eve of the civil remedy notice, the CRN that
15 was filed,

16 Q And you did give a depdsition in the F
17 underlying case, correct? f
13 A Well, you deposed me in December of 2010 or

19 111, and then Phil King also deposed me as well,
20 Q And while Phil King depossd, who was your

21 counsel at that time?

22 A For Phil King's pertion? B
23 Q Yes.

24 A Doug Martin.

25 Q And Doug Martin, do you happen to remember

I e . =
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1 the name of the firm where Doug Maxrtin worked? :
2 A Dellecker, King, McKenna, Ruffier & Sos, E
3 Q And did you -- you retainzd -- you signed a
4 retainer with Doug Martin, obviously?
5 A Correct. 2and I am the one that seeked him
6 out myself, voluntarily, becatutse he had a relationship
7 with Phil King for being promoted. 8o I thought maybe
8 they had a relationship that would be conducive to this
9 case,
10 0 And you never discussed the concept of a fes
11 multiplier with Mr. Martin, correct?
12 A  Not with Mr. Martin, After the retainer was
i3 signed, a long time later tcwards the end of the case I
14 did discuss it with Rutledge. And I did send her an
15 e-mail with my research and why and my beliefs, based on
16 the -- the situnation fit based on fact.
17 MS. PEPPER: I don't thirk I have any other
18 questions of Mr. Rohrbacher. Thark you.
1% THE COURT: Ms. Bradfoxrd?
20 MS. BRADFORD: Mothing further, Your Honor,
21 He can be excused as far as 1I'm concernsd.
22 THE COURT: You're free to gso.
23 We're going to take a short recess before
24 your next witness, a l0-minute recess.
25 (Hearing in brief recess.}
;
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1 THE COURT: All right. Please be seated.
2 Let's go on with the next witness.
3 M3. BRADFORD: The plaintiff would caill
4 myself, Your Honor, Rutledge Bradfocrd.
3 THE CQURT: All right.
6 MS. BRADFORD: I don't know how teo do that
7 without being dumb and dumber, unless I can
8 testify in the narrative witch maybe some
S cpportunity for Ms. Pepper zo ohiect.
10 THE COURT: Well, that's usually what
11 happens.
12 MS. PEP2ER: Yes.
13 RUTLEDGE BRADEFORD, E=3QUIRE
14 as an Officer of the Court testified as follows:
15 DIRECT TISTIMONY
16 BY MS. BRADFORD: Okay. Your Honor, my nams
17 is Rutlsdge Bradford. And I'm an AV-Rated
18 Board-Certified civil trial lawyer, and I've been
19 practicing here in Central Florida since 1991.
20 I am the owner of Bradford Cederberg, which
21 is a law firm that employs eight lawyers and a
22 support staff of the 22. I've been doing
23 exclusively plaintiff’'s PIP work since 2003. I am
24 considerad an expert in this field, prcbably one
25 of the preeminent lawyers in the state that
e == = — T ST T e
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1 handles this type of work. My practice is devoted

2 almost exclusively to representing hezlthcare

3 providers, as opposed to individual peaple, like

4 Mr. Rohrbacher. And I took his case because I

5 believed in it and I believed in him.

& When I got this case, I got it from Jeff

7 Byrd's office. Jeff is 2 colleague, a

8 professional colleague of mine. We go back 20

2] years. We've tried many lawsults against one
10 another in cur young careers. And th2 informaticn
11 I got came in a letter form with a series oI
12 attachments that were signed by Adam Saxe, and
13 this is after having a series of conversations
14 with Mr. Byrd abecut Mr. Rohrbacher. Because of
15 Mr. Byrdus and my history, he was fairly blunt and
16 straightforward about Mr. Rohrbacher. Then I got
17 the letter and the attachments from Mr. Saxe, who
18 I did not know well, which was a little bit more
19 peclitically correct. But when this case was
20 referred to me and I got this letter, they asked
21 me if I would look at it. They didn't call and
22 say, we're sanding you a case. They szaid, we've
23 got a problem. We've got a big problem case and a
24 oroblem client, would you be willing to look at
25 this case? 1 said, sure.
Py e iR RE S e YT TSR S s
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1 THE CCURT: What date was this?
2 MS. BRADFORD: The date that I got the packet
3 of information was August 15th, 2011. At this
q time the lawsuit had already been filed. The
5 complaint had been filed. The multiple peer
6 reviews were in the possession of Mr. Byrd, and
7 they were sent to me, a series of EOBs showing
8 that there would be no payment, a series of
) letters from USAA confirming no payment based on
10 the peer reviews, and things of that nature, which
11 is all attached.
12 Also inﬁlﬁded Wwas a copy of the October 15th
13 letter that Ms. Kelson testified to regarding her
14 efforts to secure payment for Mr. Rohrbacher, zas
15 well as a series of e-mails ﬁhat they had told me
16 about that Mr. Rohrbacher had sent to people at
17 USAA that Ms. Kelson also mentionaed. B2As well as
18 the psychiatric note where he had menticned the
19 accident in close proximity to when it had
20 happened. And I think the letter is vary
21 important, I think, for understanding the posture
22 of this case and the history of it when I cgot
23 involved. Which was really no different than the
24 histery of the case at its inception, whenevar you
25 consider an inception to be. When the accident
First Choice Reporting & Video Ser:i:;: T
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i happened? W%When suit was filed? When the first
2 lawyer was consulted?
3 The only thing worse was that so much time
4 had passed. This was now 2011 and this was a 2007
5 accident. And Mr. Rohrbacher had burned a trail
6 through lawyers that was quite extensive, which
7 obviously is a red flag to any lawyer.
8 But I received this packet of information
9 which I would like to admit into evidence and read
10 the letter that was sent to me from Mr. Saxe as
11 the overview of the case, |
12 THZ COURT: Did you rely upon this material J
13 in making a decision whether tc accept i
14 Mr. Rohrbacher as a client?
15 MS. BRADFORD: Yes, I did.
16 THE COURT: All right. Any objection?
17 MS. PEPPER: 1I'd object as hearsay, Judge. i
18 THE COURT: All right. And these are your f
19 documents that you've kept in your possession?
20 5. BRADFORD: Yes, ma'am.
21 THE COURT: 1I'm going to adnit it as Evidence
22 -- what is that, 7 now?
23 THE CLERK: Seven,
24 THE COURT: BAs a composite. i
25 M3. BRADFORD: Can I borrow the Court's copy
= = 3 £ g T — : —,_—::;E
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i 50 I can --
2 THE COURT: Just go ahead. I don't need it.
3 MS. BRADFORD: This is a letter dated
4 August 15th, 2011 to me, sent via fax to my fax
5 number 407-926-8711. Re: Michael Rohrbacher
6 versus Garrison -- parentheses -- PIP. Date of
7 accident 12/23/2007.
8 Dear Rutledge. Enclosed, please find the PIP |
9 complaint and other relevant documentation
10 regarding this PIP suit. In summary, i
11 Mr. Rohrbacher was involved in a pretty severe
12 crash back in 2007. The story goes like this: j
13 After the paramecics cut Mr. Rohrbacher out oZ his
14 vehicle, he went home. Later he prazsented to
15 Centra Care and was apparently denied treaztment
18 under his health insurance.
17 Due to Michael's lack of knowledge of Florida
18 law, he contacted who he logically thought would
19 be the party ultimately responsibls to pay his
20 bill and compensate him for his losses, namely the
21 tort feascr's insurer, who promptly told him they
22 were not going to pay for any of his medical care
23 or treatment.
24 He then contacted the only other logical
25 party, USAA, who in turn allegsdly told him they
e e T ey ey — = : — =t = T—
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1 were not going to take care of any medical bills
2 related to this accident. DJue to this confluence
3 of events, he did not know where to turn and
4 decided to let things lie for the time beihg.
5 Michael attempted to contact a Ms. Weiss,
6 Mr. Elifson and a Ms. Casanova at USAA. At no
7 time did any of these USAA representatives point
8 him in the right directicn or simply say he cculd
8 go to any doctor he wished and USAR would pay for
1¢ it under the available PIP and ample med pay
11 provision to the U3RA policy.
12 Five days after the accident, Michael went to
13 the psychiatrist and mentiocned the motor vehicle
14 accident and that he was, in fact, injured
15 following the motor vehicle accident -- parens --
16 see attached notes from Family Psychiatric
17 Services.
18 He did not seek formal care and treatment
19 until six months later in June of 2008, Based on
20 several peer reviews, all medical care and
21 treatment has been denied. I am not aware of any
22 IMEs, but he seems to think thast a USAA doctor
23 examined him. There is no evidence for this and
24 discovery has turned up nothing. Re that as it
25 may, USAAR has denied everything based on several
C HChleRgongaVieoSewes
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1 pger reviews.
2 We filed suit according in the -- it says
3 according -- in the PIP and UM cases, both against
4 the same carrier. Some of his care and treatment
5 has been paid by health insurance and he has
& received some disability benefits through several
7 policies tnat he purchased while working for Wells
B8 Fargo.
9 Parsonally, Michael is a 3l-year-old gay male
10 with a lot of emotional issues and psychiatric
11 problems due to the death of his parents in a very
12 bad auto accident -- parens -- he was net
13 involved. He has been raised by his grandparents,
14 who live in Pittsburgh and vwho are neow getting up
15 in years. He is a very nice guy but a bit needy.
16 He sounds intelligent but wvery naive. He now
17 lives in Bawail and is willing to travel back.
18 The last paragraph basically discusses -- I
19 don't wish to disparage anybedy -- discusses same
20 difficulties in getting depositicns set between
21 the parties, which I don't think is really
22 relevant. 359 unless you want me to --
23 MS. PEPPER: No.
24 MS. BRADFORD: I don't think we neecd that
25 last paragraph.
T Mg e VideSeves
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1 Let me know if there's anything else you

2 need. Again if it seems like it will tzke up too

3 much time, just so ne. I think what he meant to

4 put is just say no, but he put "just so no."

5 Sincerely, Adam Saxe.

6 And the exhibits that he provided to me are

7 all attached heresto.

8 The only thing I would offer on my own

S behalf, Your Honeor, with respect to my hourly rate
10 is that I am here before the Court today seeking
11 $500 an hour. I have been awarded $500 an hour
12 recently in Orange County. 1 have been awarded
13 $450 since probably 2010. 1I've recently asked feor
14 an increase and I received it.
15 I do think I am &t the top of the FIP lawyers
16 that do this. TI have tastified extensively across
17 the state. I have spoken at seminars across the
18 state. I have been an active participant in the
i9 legislstive process in drafting legislation uvp in
20 Tallahassee for probably the last eight years.
21 I'm recognized by my peers as, you know, one of

22 the go-teo persons if things are complicated and
23 difficult cases.

24 I have not sought a multiplier in this a case
25 since the Schultz decision.
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1 THE COURT: Since what?

2 MS. BRADFORD: And this is the first time --

3 THE COURT: Since when?

4 MS. BRADFORD: Since the Schultz decision.

5 We had a decision that came out --

6 . THE COURT: What year was that?

7 MS. BRADFORD: Excuse me?

8 THE COURT: What year was that?

9 ' MS. BRADFORD: 2007? I have the case. But
10 it is a case that came out from the Fifth DCA that
11 sort of reset the tone and tne standards for
12 awarding & multinlier in cases.

13 THE COURT: Okay.

14 MS. BRADFORD: And I'll go through the

15 multiplier when wa get to that argument andlthe

19 case law. But just for the record, this is the

17 only time I have ever sought a multiplier since

18 the Fifth DCA's opindion in Schultz versus

19 Pregressive. I think it was styled Progressive

20 versus Schultz at that time.

21 I've also testified on many occasions, beth

22 here in Central Flerida, Lake County, Volusia

23 County, Crange County, down in South Florida, the

24 Fort Lauderdale area, as an expert in PIP matters.

25 And I don't know that there are many pzople that
e e T e CeRe— [ e e = = e ey T s

First Choice Reporting & Videa Services
www.firstchoicereporting.com Worldwide Schedufing ]

-

Ejectronically signed by Candy Johnson (201411-464.79685)

w01 080

90




HCNORABLE JERRI L. COLLINS - 8/14/2043

o W L] 14

o W -]t WLn

11
12
i3
14
15
16
17
18
19
20
21
22
23
24
25

www.firstcholcereporting.com Worldwide Schediling

Electronicalty signed by Candy Jehnson (201-411-454.7965)

o= s

Page 89
hold the credentialing that I held or have the
numper of years of experience that I have or the
expertise that I have in this field.

S¢ that is why what I have for myself. I
believe Mr. Bartels needs to give the Court some
background.

MS. PEPPER: I do have some questions for
Ms. Bradford.

THE COURT: Let's do that part and then
Mr. Bartels can testify.

CROSS-EXAMINATICON
BY MS. PEPPER: |
0 Ms. Bradford, I know you testified that you
received $500 an hour in Orange County. How many times
has that occurred?

A Only one time.

Q Have you asked for 300 an hour more than
cnce?

A No, matam,

0 aAnd when was that ordered?

a It's been within the last 45 days. T know I
provided you a copy of that order, but it's been within
the last 45 days.

0 And you testified that you've received 450

per hour in cther cases, correct? !
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1 A Yes, ma'am. ';
2 Q And you may have said it, Ms. Bradford, I
3 zpolegize, but how many times, do you Xnow?
A 450? I definitely have received 450 from [
5 Judge Marblestone, Judge Jordan, Judge Brewer. I just q
6 received 450 from a Judge whose name I don't recall in
7 Lake County. I just received 450 from Judge Fields in
8 Volusia. Those were all earlier this year. The
8 Volusia, Lake -- Jordan was last year, right hefore he
10 left the bench. Marblastone was before ha left the
11 bench, so mera than two yearé ago. :
12 Q And other than those fees, is thers any other
13 evidence to support the hourly rate that you're seeking?
1 14 A I do. I actually have quite a bit of
15 evidence. Ch, the Judge's name in Lake County ix Judge E
16 Neal, N-e-a-l. )
17 MS. BRADFCRD: Mark that as an exhibit. 1
18 MS. PEPPER: Judge, I'm going to cbject to it
1 being marked as an exhibit. It zppears to be —-
20 THE COURT: 1Is it case law?
21 MS. PEPPER: No, it appears to be a summary. P
22 MS. BRADFQRD: Ms. Pepper jus:t asked me if I
23 had any other evidence to support my claim for my
24 hourly wage and here it is.
25 MS. PEPPER: Judge, I'm going to object. I
- — =T ey T A m—————— [y —— = .--—...._d:
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1 believe that the evidence code is quite specific |
2 about summaries and when summaries are to be ]
3 presented. In fact, 98.956 on summaries clearly
4 says, the party intending to use such a summary E
5 must give timely written notice of his or her i
6 intenticn to use the summary, proof of which shall ;
7 be filed with the Court and shall make the summary
8 and the original duplicates of the data from which |
9 the summary is compiled available for examination
10 or copying by other parties at a reasonable time ]
11 and place.
12 THE COURT: OQkay. So are wé in agreement i
13 that these are summaries?
14 M5. BRADFCRD: No. There's a summary page on
15 . top of the supporting documentation., IE she would §
16 like to pull off the summary page, that's fine. ;
17 THE COURT: Okay. All right. Then pull off %
18 the summary pags. And then the other l
19 documentation is -- i
20 MS. PEPPER: Ms. Bradford, what is the other !
21 documentaticn?
22 MS. BRADFORD: The other documentation are
23 fee orders.
24 THE COURT: Are what? Tee orders. Okay.
25 MS. BRADFORD: Fee orders entered across the
T First Choice Reporting & Video Services : o
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1 state and chart --

2 THE COURT: The fee orders don't need to be

3 marked as evidence, do they?

4 MS. BRADFORD: No, I just marked it as an

) exhibit.

6 THE CQURT: OQkay. &A1l right. Then let's

7 forget about the summary, and then you can just --
g if you want to submit those for me to consider

9 later, that's fine.
10 MS, BRADZORD: The question thar was posed to
11 me that I was trying to answer was: Do you have
12 any other information that supports Qour claim for
13 fees here today? Aand the information that I have
14 is a compilation thgt I personally have put

15 together of what lawyers in Central Fleorida who

16 handle PIP matters have been awarded, with the

17 supporting fee order showing what county it was

18 entered in, whether the lawyer's BV-Rated,

19 Board-Certificatred or none cof the akove, the

20 hourly rate awardsd, and what year they were

21 acdmitted to The Bar, along with the lawyer's name.
22 THE COURT: QOkay,

23 MS. BRADFORD: BAnd that is what -- that is
24 something else in addition that, not only have I
25 relied on, but I believe my expert has relied con t

S - = S 5
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1 as well,
2 THE CQOURT: Hell, I don't need the summary.
3 MS. BRADFORD: Okay.
4 THE COURT: Okay.
5 MS. PEPPER: Thank you.
3 MS. BRADFORD: That's all right,
7 MS. PEPPER: Judge, agair, the guestiorn was
8 what other evidence did she have Lo support the
9 hourly rate she's seeking, other than her own fee
10 orders. If I understand her correctly, she's
11 irdicazing that they're fee orders of other
12 counsel that she's going to rely on.
13 BY M3. PEPPER:
14 Q But, Ms. Bracford, do you have any
15 hourlv-rate-paying clients?
16 A I de not. I do not do hourly work.
17 s} Have you ever had hourly-rate-paying clients?
18 A I gueas when I did dafense work back in the
19 early '90s.
20 Q That was the last time?
21 A To the bezt of my knowledge, it was.
22 Q And you've been doing plaintiff's worx since
23 when?
24 A Exclusively plaintiff's work singe about --
25 I've had my own firm since 2003, but I think since about
First Choice Reporting & Vides Services
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1 2000.
2 Q Regardless ¢f whether it was --
3 THE COURT REPORTER: I'm sorry, I can't hear
4 you.
5 BY MS. PEPPER:
6 Q Regardless of whether it was when you were
7 doing defense work or plaintiff's work, what's the
8 highest houxly rate you've ever been paid by an
g hourly-rate eclient?
10 A Zero. Well, I think it would be zero, I
11 mean I was salaried when I did defense work. I mean
12 what my law firm collected was hourly or a flat fee.
12 Q Do you recall whet the hourly was back then?
14 A I sincerely don't.
15 MS. PEPPER: I don't have any further
le questions of Ms. Bradiord.
17 THE COURT: All right. Mr. Bartels.
18 RCRERT D. BARTELS, ESQUIRE
i38 as an Officer of the Court testified as follows:
20 DIRECT TESTIMONY
21 BY ¥R. BARTELS: Thank you, Yecur Horor.
22 Robert Bartels for the plaintiff. Like
23 Ms. Bradford, I am AV-Rated by Mzrtindale.
24 I have done PIP cases since I started
25 practice in September of 2000, and during my times
B - l;;rsh:gh-oi-cc ‘Reponing. & Video Ser:icas : B T
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1 I've handled probakbly 3,000 2IP cases. I started |
2, out in the firm George Hartz, it was in Orlandec. §
3 I did a variety of work as the youngest associate :
4 at the firm. But in June or July of 2002, I took :
5 a position at Rissman, working in their PIP SIU
6 Department. The SIU Department focused on fraud
7 as well as PIP cases, and I worked in that
8 department the entire time during my employment at
9 Rissman. I ultimately became a partner at the
10 firm in 2009, and was in charge of the PIP SIC
11 section. h
12 ) Actually, that was the firm where Ms. Pepper
13 and I worked together; she was in the Tampa
.1 14 office, I was in the Orlando office. ;
15 THE COURT: Wait. So you did insurance
16 defense? :
17 MR. BARTRELS: Correct.
18 THE COURT: Ckay. And you became a partner
19 in 2008?
20 MR. BARTELS: Z009 at that firm. Aand at that
21 time I was the youngest partner in the firm, and
22 actually the youngest partner, I believe, to make
23 partner at that firm. But Rissman is 3 large
24 insurance defense firm that does work all over the
25 State of Florida.
- e S —— T = —
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1 Durirng my time on the defense side, I H
2 testified as an expert witness. I've been
3 qualified as an expert witness in PIP cases. I've
4 handled appellate cases. I've handled cases in
9 Fe&eral Court. Like I said, I've handled
) thousands of PIP cases. And during my time of
7 handling PIP cases, I have personally never seen & |
8 case with facts of this circumstance where there ;
8 was a six to eight-month gap in treatment and
i0 multiple peer reviews. I have never seen a PIP
11 case that involved those factors whatséeve;, S0 I_j
12 consi&ered this case to be very unique in my
13 experience of handling PIP cases.
14 I have been recognized as an outstanding
15 lawyer in 2012 and 2013 for profsssionalism and
16 ethics. And I was also just recently advisad that
17 I was identified as a top attorney in civil
18 practice in Orlando for the 2013 vear.
15 I have been awarded $430 an hour. That was
20 awarded by Judge Allen in May of this year. We
21 have a copy of that ordexr if Your Honor would like
22 to see it., Ms. Pepper does have a copy of that.
23 That i1s the only time that I have gone to a fee
24 hearing prior to today. &nd as I indicated, Judge §
25 Allen did award 450, that's what we socught in that
e — S R M S|
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1 particular case for me.
2 And I joined the Bradford Cederberyg firm in
3 February of 20i2. And shortly upon arriving to
4 the firm, Ms. Bradford transferred this files to
3 me. And with her, I worked on it and brought it
6 to its ultimate resolution with Ms. Pepper.
7 Ultimately confessed and tendered settlement
8 proceeds.
S8 There was an issue as to whether we were
10 entitled tec additional interest, and we continued
11 to litigate that matter, but shortly thesreafter
12 Garrison USAA tendered sdditional proceeds, which
13 brought Mr. Rohrbacher's portion of the case to a
14 conclusion. And obviocusly ws weren't able to
15 resolve the fees, so we're here today to wrap up
16 that porticn.
17 THE COURT: 1I'm sorry, ¥r. Bartels, when did
18 you start practicing law?
19 MR. BARTELS: September of 2000, Your Horor.
20 THE COURT: Oh, 2000. So right -- okay.
21 MR. BARRTELS: Right -- yes, I craduated in
22 May of 2000, with Ms. Pepper. Actually, we went
23 to law school together.
24 THE COURT: So you started right out werking
25 in PIP then?
First Cholee Reporing & Video Services T
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MRX. BARTELS: Correct.

THE COURT: Okay.
MR. BARTELS: My first job was with George
Hartz, and I started in the beginning of
September of 2000. I started working on PIP casas
and I continued to work on PIP cases. Every now
and then I did -- while I was at Rissman, I did
handle some commercial litigation briefly, but
consistently during my entire time at Rissman
handled exclusively PIP cases.
THE COURT: Oxay. Ms. Pepper?
CROS3 EXAMINATION
BY MS. PEPPER:
0 Mz, Bartels, while you were at Rissman
handling PIP cases, what was your hourly rate?
A That varied depending on the e¢lient. I want
to say that USAA was the lowest houxly-paying client, I
really wasn't privy to those bills, since that was
actually a client you worked on. So I want to say that
the hourly rate was ahout 115 to 125. GEICO I know paid
135. tate Farm paid vp to 165, and that was based off
of years of experience and your status in the firm,
whether you were a Junior associate, senior asscciate or

a partner, that was the agreement at that point in time.

And the various other insurance companies paid on a é
St i O s i e e & it e ke LS L T
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scale scmewhere in there.

2 When I did expert work, I was paid $200 an
3 hour for that when I was on the defense side. But, of
4 course, those lower hourly rates don't take into the
5 fact the contingency, yvou get paid regardless of the
6 outcome, win or lose; whereas now on a contingency you
7 only are entitled to compensation if you ultimately
8 prevail.
9 Q And you mentioned that you did expert work --
10 you've heen an attorney's fee expert before?
1] A Yes.
12 Q Have you done that since you've been a
13 plaintiff's attorney?
14 A I have. I was actually retained. I was t '
15 going to do a fee hearing as an expert, but the hearing

16 got rescheduled, which conflicted with me, and
17 Ms. Bradford actually attended that hearing.
i8 Q You have then testified as an attecrney's fee

ig expart while you were a defenss atitorney, corrsct?

20 A Correct.
21 Q And you're familiar with the testimony you
22 provided in your -- 15 it Ramgood (ph} versus United

23 Auto case?
24 A Yes, there were actually three separate fee

25 hearings. And I know thers were different orders that

e sy —eemedemarenrr .

First Choice Reporting & Video Services |
www.firstchoicereporting.com Worldwide Scheduling

£lectrorically signed by Candy Johngon (201-411-454.7965) ’

101 | 15‘.‘!1



HONORABLE JERRI L. COLLINS - 8/14/2013

Page 1CC
1 were entered, so I'm not sure which order or which one
2  of the three fee hearings you're referring to, but I did
3 offer testimony in that particular case.
4 Q And what was the hourly rate vcu charged for
5 that expert work?
6 A The insurer paid me $200 an hour.
7 Q And in that case you were asked to give
8 opinions about Attorney Glenn Klausman, correct?
9 A Correct,
10 Q And in that case as a defense expert you
11 opined that Attorney Glenn Klausman ~- that $500 per
12 hour was too excessive for him, correct?
13 A At that point in time, yes, that was my
14 opinion, but --
15 Q And you —-— )
lg A Eold on., I'd like te finish answering.
17 THE COURT: Go ahead.
18 MR. BARTELS: Akt that point in time, thac was
19 my opinion, but that was based off deing entirely
20 defense work, and my perception at the time was
21 that plaintiffs always prevailed on cases. And ;
22 having now switched to the plaintifs's side and
23 actually doing plaintiff's practice, I was ﬁ
24 actually surprised at the number of times that
25 I've had to dismiss the case without recovery due
o= e — = o ——t ﬂ%!
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1 to benefits exhausted or other issues that pop up- é
2 3o, you know, at the time I was thinking 500
3 was unrealistic, but now having Lbeen on this side,
4 experiencing what it's like to be a plaintiff's i
5 attorney, recognizing you do not collect cn every
6 case, you do have to dismiss without being paid,
1 those hourly rates help to offsef those losses: i
8 where on the defsnse side, you were paid
2 regardless of the outcome by the insurance
10 company.
11  BY M5, PEPPER: ' ' ) H
12 0 What did you opine was the reasonable ‘rate
i3 for Attorney Glenn Klausman in that case?
14 A I don't xecall., I don't know if it was 400
15 oxr 450. But the Court disagreed with my opinion, and I
16 believe Judge Ansbro awarded Mr, Klausman $500 an hour.
17 o] Back to this case. You, if I understand what
18 you're saying correctly, and if I recall your deposition §
19 testimony, you got involved in the case sometime after
2Q either February or March of 2012, corrsct?
21 A I believe —-- I joined the firm in February,
22 and I think I -~ my notice of appearance was filed in
23 March and -- mid to late March.
24 Q And the Confession of Judgment that was done
25 by Garrison in this case was in October, October 3rd of
T T — ey e T
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1 2012, cerrect?
2 A That was tha first one.
3 Q S50 you had the file for approximately seven
4 months? '
5 A Approximately.
6 Q And at that point was when the stipulation to
7 entitlement was, correct?
8 A There was a stipulation to entitlement, but
9 we disputed the interest money that was tendered. Arnd
10 we continued to litigate for additional interest, which
11 was conceded shortly thereafter. I don't remember the
12 exact date. So there was a second confegsion ag to the
i3 additional interest that was paid.
14 Qg And in the seven oxr eight months or so that
15 you had the file, were there any depositions that
16 occurred?
17 A He. The depositions were set in
18  Jaruary before I Joined the f£irm and they were
19 cancelled. BAnd we reset the depositions to occur -- I
20 believe they were set to occur in October, but they
21 ultimately did not go forward because Garrison confessed
22 judgment.
23 Q S0 you never took any depositions in this
24 case?
25 A I didn't get the opportunity to.
FirstChoi;*chorting&VideoServiccf | N
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1 Q Did you file any motions in this case?
2 A I don't believe that we did.
3 9] Did you ~-
4 A They were already done,
5 Q Did vou send out any written discovery in
6 this case?
7 A Ne. I did -~ I reviewed the records. I
8 communicated with you, attempting to get it resolved. Ii

communicated with Mr. Rehrbacher. I got records from

9
10 his doctors, which -- and records from you, which were

11 quite extensive,
iz Q Did you respond -—-
13 A Actually, in those documents that I got fron

14 you to go through to send new demand letters seeking
12 payment for Mr. Rohrbacher's meds that Garrison denied
16 payment for.
17 Q Did you prepare any written discovery
i8 responses on behalf of Mr. Rohrbacher?
i A No, that wa; already -- that was already
20 done. The suit had been filed by Mr. Byrd's office, and |
21 Ms. Bradford had been litigating it for a couple of .
22 months before I got to the firm, so that was all done.
23 Q You didn't attend any hearings on behalf of
24 Mz . Rohrbacher?

25 A Na, I did not.

e ar——— s
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1 Q And there was no mediation in this case,
2 correct?
3 A I don't -~ not while I was handling the file.
4 I don't know if there was one prior to when Mr., Byrd
3 handled it.
& Q So there was no trial in this case, correct?
7 A No, Garrison confessed judgment on the eve of
8 the ¢ivil remedy notice expiring.
9 Q And that was -- the crux of that was based on
10 the fact that Garrison had tendered tha UM limits to
11 Mr. Martin cn behalf of Mr. Rohrbacher, correct?
12 A Garrison had taken a wvery strange position in
13 this particular case, intending that Mr, Rohrbacher's
14 injuries weren't caused as a resuli of this accident.
15 PIP is obviocusly the primary insurance, but yet tendered
16 Dbenefits to Mr, Rohrbacher on his UM claim, which is an
17 even higher standard of preof, and where you have to
18 establish the causation. It's a higher standard of
19 proof in UM, bukt they tendered those benefits, but were
20 saying that his medical bills as a2 result of the
21 automcbile accident weren't reasonable, related or
22 necessary and were denying the PIP benefits. 8o it was
23 a very strange pesition which I have never seen before.
24 0 And we touched on the rates that you ware
25 paid at Rissman. What's the highes:t hourly rate you've
T R Z gt e e e < B R e Ly e e T e ety
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1 ever been paid by an hourly-rate client?
2 A I believe back in 2006 or '07, when I was
3 doing some commercial litigation. When I was a six-year
4 lawyer I was receiving $300 an hour.
5 Q And what type of litigation was that?
6 p-3 We represented Grantown (ph) Motors, and it
7 was =-- there was all sorts of various aspects there;
8 injunctions, things of that nature.
S MS. PEPPER: I don't have any further
10 questioﬁs of Mr. Bartels.
11 THE COURT: All right.
12 Your next, Ms. Bradford?
13 M3. BRADEORD: The plaintiff would call ;
14 Mr. Weiss, Kevin Weiss.
15 THE CCURT: All right. Mr. Weiss. Madam
16 Clerk, would you please swear Mr. Weiss in.
17 KEVIN B. WEISS, ESQUIRE
1B having been first duly sworn to telil the truth, was
19 examnined and testified upon his oath as follows:
20 THE WITNESS: I do.
21 THE COURT: Okay.
22 MS. BRADFORD: Can the expert testify in the
23 narrative?
24 MS. PEPPER: Yes. Obviously he can. They
25 both can.
First Choice Reporting & Video Servicl,.i S
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MS. BRADFORD: The parties have stipulated
that the experts can testify in the narrative ard
that they are both experts.

THE COURT: All right. ©Okay, Mr. Weiss, ycu
may proceed.

DIRECT TESTIMONY
BY MR. WEISS: Thank you. I'm going to try

to get through this as quickly as we can. And if

there's something that I miss, I'd ask you to just §

ask me on direct,

My name is Kevin Weiss. My gualifications
have been stipulated to. A copy of my resumé I
believe is in the court file, I was asked to
review the file that's before, you,
Mr. Rohrbacher's file. I did review three bankers
boxes that were delivered to my oiffice. I also
had conferences with all -- most of the attorneys
that were involved in representing Mr. Rohrbacher,
some by e-mail correspondencs, but also had the
oppertunity to read the depositions that were
taken in this matter in preparation for this
particular hearing.

I also found it important to review the
correspondence that occurred between

Mr. Rohrbacher and the prior attorneys. I will

err o

YTy
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1 admit I did not review all of the correspondence,
2 because there's more than a thousand e-mails that
3 wWwere provided to Ms. Bradford's law firm.
4 I also cbnducted some research in the
5 cormmunity, just to update myself with regard to
6 the hourly rates that have been awarded, even over
7 the last month, in thz Central Fleorida area.
8 Being that I've testified in hundreds and hundreds
3 of fee hearings, I do keep many of these orders
i0 that become available, somebody sends me a copy of
11 an order from the Judge. And from my experience
12 as an expert, as a litigant. In addition to what
13 I've reviewed in a case that I wasn't involved in,
14, I'm familiar with the hourly rates that are
15 awarded.
16 I've only been to maybe two fee nearings for
17 myself over the last three or four years., I
18 usually am able to resolve thess things prior t¢
19 hearing. This particular case yocu'res probably
20 seeing that that's not happening because Your
21 Honor has not ruled on the hourly rates for the
22 attorneys before yocu. 8o this is probably
23 scmething that will establish some type of a J
24 precedent, which is why you're seeing what you're
25 seeing with this particular law firm, That's just
o T Firs:;hoice l:;;t:ng & Video Serv icc-s T“mmuu—"m
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my guess.

This particular case, in my opinien, is the
model case for a multiplier. If you look at the
Quanstrom -~ Standard CGuaranty Insurance versus
Quanstrom, and you look at the othsr cases that
discuss a multiplier -- which is not a statutory
creature, it was created by case law. The purpose
behind it or the policy behind it is to enccurages
or entice lawyers to get involved in unpcpular
cases. That's the policy behind it. We're not
supposed to lcok at it with recard teo this
attorney's being paid a thousand doliars an hour, -
you know, with the multiplisr, or, you know, that
it's -- the amount is so much greater than the
actual recovery obtained.

And I'm citing from State Farm versus Palma,
which is a Florida Supreme Court case where tThe
Court specifically addressed State Farm's denial
of a procedure called a thermogram. 2And State
Farm -- and I quote f£rom case, the Court said
State Farm went to the mat over that particular
issue, and it knew that a day of reckoning would
happen, and, if so, it would cowe attorney's fees
and costs. That was State Farm's response to the

Palma case, which was a PIP case out of QOrlando.

N
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1 S0 when I lock at this particular case, and
2 it's very rare that I do recommend a multiplier.
3 I can't even remember in the last few years where
q I've ever asked for a multiplier or suggested a
5 that a multiplier was apprcpriate, The last case
6 I testified for the plaintiffs, they were sesking
7 a multiplier and T did not support the use of a
8 multiplier in that case.
9 In this particular case, T think when it was
10 first discussed with me by Ms. Bradford, I
! poo-pooed thé multiplier issue until she said,
12 well, wait till you see the facts of this case,
13 this is a little bit different. After reviewing
14, the facts of this case —~- and it's important that
15 the Court know -- and I'm reading an ouxline I did
16 for the National Business Institute here. Ongs of
17 the things I state in my attorney's fee outline is
18 -- well, it hasn't been discussad teday. It says
13 the Court cannot determine the risk regarding a
20 multiplier after the fact. And it relies on a
21 case czlled Dreese versus Craftsman Auto, and
22 that's at 620 So.2d 1037. It says, a multiplier
23 should be awarded bzsed on the risk when the case
24 first was accepted, even if recovery was achieved
25 through a default. The Court is required to look
First Choice Reporting & Video Services
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1 at the risk as it appears frcm the plaintiff's 1
2 attorney a: the outset. And then it goes on to
3 cite Stack versus Lewis, which is 641 So.2d 9%g¢.
4 Interestingly, I haveﬁ't look at these cases
3 in many, many years. Multipliers used to be much
6 more common until the case of Progressive versus
7 Schultz came out of the Fifth District Court of
8 Appeal. And I would urge tne Court to look at the
9 Schultz case and determine whether or not this
10 particular case could be distinguished from the
11 Schultz case. Since Schultz, there's been a few
12 opinions with regards to a multiplier that have
13 come out where they've allowed a multiplier. Most
T 14 of them have been.PCA‘d, but there are some that
13 have actually come cut with a particular decisicn,
16 one of which I sent to Ms. Bradford.
17 Do you have that case?
18 MS. BRADFORD: Yes.
19 MR. WEISS: I think it would be important
20 that we discuss the ctases that have come out since
21 Schultz because it's very few and far betwsan.
22 The case that I weould just -- you can provide it
23 to the Court. The cases that I'm familiar with,
24 cne of them is called Sunshine State Insurances
25 Company versus Davide, which is D-a-v-i-d-e. It's
s =TT EpES et == - 2 R R
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1 frem the Third District, 2013. It awardad $45C an
2 hour, plus a 2.0 multipliex. It was affirmed.
3 And in that particular case it goes to --
4 THE COURT: I'm sorry, d¢ you have the cite
5 on that?
) MR, WEISS: Yes, it's --
7 M5. BRADFORD: I have copiles.
8 MR, WEISS: Well, why don't you previde it to
9 avarybody.
10 THE WITNESS: These are just cases I sent to
11 Ms. Bradford over the last few days thaz I thought
12 would be helpful.
13 THE COURT: Okay. So go ahead. Continue
la | testifying. Ycu based your opirien on £hese
15 cases?
16 MR. WEISS: Yes, ma'am.
i7 THE COURT: Okay.
18 MR. WEISS: Let me Xnow when you're ready.
18 THE COURT: Okay, Mr. Weiss, did you wish --
20 MR, WEISS: Okay. Thank you. In addition to
21 the Surnshine State Insurance Company case, which
22 gives us a comprehensive review of the multiplier
23 and discusses the use of discretion standard, the
24 other cases where I have been inveolved in from the
25 18th Judicial Circuit acting in an appellate
T bmChokeRpungavieo S
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1 capacity, one was a multiplier case that just caze
2 down, where the plaintiff prevailed on a 2.5
3 multiplier that was awarded by a County Judge in
q Osceola County, Judge Legendre. The panel, Judges
5 Dawson, Higbee and Polodna, affirmed the 2.0
6 multiplier that was awarded to Mr. Copeland's law
7 firm, and then it affirmed all the hourly rates
8 which were specifically challenged. 1I've provided
9 Ms. Bradford with the order on that appeal that's
10 dated July 26, 2013.
11 MS. BRADFORD: This is khe underlying fee
12 judgmenkt.
13 MR. WEISS: Yes, I also procvided her with the
14 underlying fee judgment.
15 THE COURT: o©Ch, ckay.
16 MR. WEISS: That is the only multiplisr case
17 that I know of that has come out of the Ninth
18 Judicial Circuit, the appeliate division. BAs you
19 can see, that was up there for many years. We
20 literally just got that in ths mail abour a week
21 ago.
22 THZ COURT: What do you mean? You mean --
23 MR. WEISS: 1It's the only --
24 THE COURT: ~- on appeal?
25 MR. WEISS: It's the only appeal involving
B e e . e P e T ey P ot e v
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1 whether or not a multiplier is appropriate in the
2 Ninth Judicial Circuit Zrom an appellate
3 perspective that I'm aware of that's come down
4 since Schultz.
5 MS. BRADFORD: You should have that opinion, H
3} the appellate opinion that supports that, Judge.
7 THE COURT: Okay. Right, I've got that.
8 MR. WEISS: And I also provided Ms. Bradford
9 with the actual underlying final 3judgment.
10 And then, secondly, this particular circuit
11 appellate division c;me up with a -- with an
12 opinion, and that was Judge Rudisill's., 1It's
13 included in your packet, and that's dated -- let's
i4 see, Judge Rudisill decided this on -- does it
5 tell us?
16 THE COURT: I don't have Judge Rudisill's.
17 MR. WEISS: Yes, May 7th 2010. It should be
18 in there. 1It's called Progressive versus Duramo
19 (ph).
20 MS. PEPPER: Did you give me a copy?
21 MR. WEISS: And iust in that particular case
22 Mr. Klausman's rate from three or four years ago
23 -- actually more than that -- of 450 was affirmed.
24 Judge Rudisill actuzlly affirmed all the hourly
25 rates in the case.
e == r—— - = S
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1 And then as to the multiplier, wihich there is
2 another case called Harthon, H-a-r-t-h-o-n, and
3 that was a case from Brevard where the attotneys
4 -~ i was the consulting expert on that case. And
5 I was the actual appellate attorney on the
6 Ochinero/Puramo {ph) case.
7 And in Harthon, the circuit appellate
B8 division affirmed the use of a multiplier. And
9 the reason why that's important again is because
10 these are cases that I'm awarze of that came out
11 since Schultz that apply to Your Hornor, which is
12 the 13th Judicial Circuit, es well as the Fifth
13 District Court of Appeal. The Fifth District
14 Court of Apreal has affirmed hourly ratss, but we
15 can get inte that with regard to fees.
16 So let me get back to thz multipliez, now
17 that you have some of the casss that I've
18 provided. So the multiplier is determined when
19 Ms. Bradford gets the correspondence from
20 Mr. Byrd's office specifically discussing this
21 particular client and whether or not she wants to
22 get involved. I can tell you that it's my expert
23 opinion as a practitioner, as somebody who runs an
24 ll-person law firm, that I would nct have gotten
25 involved in this particular case. I never wculd
ey = e e s Tl =)
First Cheice Reporting & Video Servieas
www.firstchoicereporting.com Worldwide Schedulirg ’

i
i
Electronically signed by Candy Johnaon (201-411-454-7965) i

116

[ 22 Y

iy



HONORABLE JERRI L. COLLINS » 8/14/2013

Page 115
1 have accepted it.
2 Not conly the fact that there was so many
3 attorneys who nad turned it down for reascns that
4 we know about because it's been documented, but
5 the fact that is one of those cases you learn
6 about in professional responsibility class. I ﬂ
7 remember my professional respensibility professor
£ gave us a red flag sheet. And it was a these are
8 things to look out for when yéu acczept a client.
10 One of them is the client who comes in with a
11 notebook that's more organized than you. The
12 other one is the clieat who has had prior
13 attorneys, and it's more than one attorney. And
14 the suggestion was you contact those prior
15 attorneys and find cut what the problem was.
l6 As a firm owner and somebody who practices in
17 this area of law, I would say, ockay, well, what's
ig the issue nere? Apparently there was a client
19 contrel issue, which is why the Court heard so
20 rmuch testimony about the stress and anxiety and
21 what you get as a person. When vou take on a
22 client, that client will call you and e-mail you, ;
23 text you and show up in your office, and that
24 would be the type of client that we have involvsd
25 in this particular case.
S I —
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1 That's why that's relevant. Because we look
2 at the whole package about what would enccurage
3 Ms. Bradford and her firm to get involved with
4 Mr. Rohrbachar and all this that comes with'him.
5 And we know that it was significant, not enly
6 through the correspcndence, but through the --
7 through the testimony that you've heard.
8 So at the ocutset -- so0 you hawve the
9 individual and those issues. You have the delay
10 in treatment, which is significant, beczuse the 1
11 jury at least wants to know why the delay. If ii
12 you're hurt badly -- when I did defense work, one
13 of the first things that we used to do is say, if 4
14 you're hurt badly and you fall down and trip and
i hit your head, what's the first thing you're going
16 to do Lf you're dizzy and you have pain? Well,
17 you're going to go to the doctor. Well, Lif this
18 person didn't go to the doctor and didn't continue f
19 with treatment, how could they have been hurt?
20 Well, we know it may be bhecause of
21 ' Mr. Rohrbacher's issuss or whatever, but that is
22 the hardest argument to cvercome,
23 One of my first PIP cases that I tried, thereﬁ
24 was a delay in treatment, it was Mark Henders {phjE
25 versus State Farm. And that was a case against
a'.__.___.j.,
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1 the Rissman Wesisberg law firm, and I lost. And it §
2 was because of the delay in treatment. That is :
3 the toughest argument.
4 Next you have several pser reviews from
5 respected physicians. You have the neurologist,
5 Dr. Griffin. You have Dr. Funk, who's the
7 podiatrist. And then you have Dr. Merrit, who's
B8 tne chiropractor. So USAR was prepared. And
9 they're allowed to use peer reviews to terminate
10 benefits, so they were prepared to battle this
11 case, ;
12 . There's correspondence in the file that no
13 one really spoks about. Two things. Number one,
14 . and T put it in my -- I have like seven pagss cf
15 notes here. With regard to the civil remedy
16 notices, I'm sure the Court knows what a CRN is,
17 but just tec remind for the recozd, & civil remedy
18 notice is what you bhave to file in 2 first-party
19 insurance case in order to subsequently file a bad
20 faith action against an insurance company. You
21 must give the insurance comparny 60 days in which
22 to correct the wrong. If they correct it within
23 60 days, even on the 60th day by paying the
24 benefits, there is no bad faith action. Okay?
25 In this particular case there were Four CRNs
TR e — e s e w
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1 filed; September 6th, 2009, June lst, Z010; }

2 January 10th, 2012; and March 26th, 2012. This

3 was the fifth ene which occurred in May. And in

4 response, Ms. Pepper responded for her insurance

5 company that we are paying the claim. And that's

& where it ended up, they actually paid it I think

7 close or on the 60th day, they tendered $80,000.

B THE COURT: On the f£ifth?

9 MR. WEIS3: Ysp, whicph was the 50,000, plus
10 the 10. Aad by doing that, Mr. Rohrbacher is not
12 allowed to pursue any bad faith remedy against
12 USAR for what they did.

13 But it's my belief that that's the only
i4 reason why this case ended up s=ttling. That,
15 plus the fact that you had what's known as a
16 bulldeg attorney, Ms. Bradfard, on the case.
17 Ms. Bradford is one of the teoughest ~-- most
18 ethical, toughest, Board-Certified PI2 attorneys
19 in town that will give you a run for ycur money.
20 I say that because I used to try cases zgainst
21 her.
22 When we first went up against each other on a
23 PIF case, I can tell you doors were slammed, a
24 chair was thrown, and I was asked to lessve the
25 room. That was in Allstate's corporate office’'s
l— T~ e e = L e e e e Tl r ——— .._ll
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in St. Petersburg. And that wasn't Ms. Bradford
throwing the chair or slamming the door, it was
her client, because we were professional but very
aggressive with the cases. BAnd so we -- and I've
litigated against her, I've testifiad for her,
I've watched her abilities over the years. BAnd if
anybody can get this done -- and the reason why I
say bulldog, it's because that's what Mr. Byrd
said in nis correspondence -- or Mr. Saxe said in
his correspondence, that if anyone can get this
done, it's Ms. Bradford.

So when I look at all the factors of the
multiplier which requires us to determine -- and
I'm reading from my outline here. Various
factors. Whether the market requires the
contingency fee multiplier seeking to retain
competent counsel for this particular case?
Absolutely. I don't know of anybody who would
have taken this case without the ability to obtain
a multiplier.

When you look a2t the wealth of attorneys that
were invelved in this case, thare's Keith Mitnik
at the Mergan & Morgan firm. If Morgan & Morgan
thinks they can make a dime off 2 FIP case, they

will fight over it. There was Elizabeth Folgeman,

I
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1 she krows what she's doing. She declined this
2 case. J=2ff Byrd, aggressiveattorneys.com, that's
3 his website. Jeff has not been known to ever turn
4 down a case. I séoke to Jeff on the phone and he
5 said, oh, this is never a case you would take to
) trial. And when Adam left his firm to go to
7 England, Jeff turned the case down. You had other
8 attorneys that were involved in this case. You
9 had =-- no one talked about ¥ade Coy's firm. There
i0 was Mr. Smith at Wade Coy's firm, and he actually
11 testified about the reasons why he wsuldn't pursue
12 this case.
13 In any PIP case there's atteorneys out there
14 who can handle any PIP case. Then there's
15 attorneys out there who can only handle certain
16 PIP cases. This case fulfills the policy behind
17 the multiplier, which is to encourage people like
18 Ms, Bradford to put her costs, her time and her
19 sanity on the line to represen% this perscn and
20 come up with a result, which in this case was
21 excellent. And that is one of the particular
22 factors, is the results obtained. She obtained
23 everything she could possibly gest in this case.
24 50,000, plus 10, plus I think it was 586,000 in
25 interest that was paid to the insured. I don'‘t
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1 think there was any way that she was able to
2 mitigate the riskx of non-payment in any way.
3 That's another factor. The fact they tried to
4 mitigate the risk of non-payment through pleading
5 with USAA to pay this claim.
0 I mean -- the other things that weren't
7 discussed in this ciaim is Mr. Rohrbacher
8 contacted the vice president of claims at USAA. :
9 And they basically told him, we've researched yourJ
10 concerns, we want nothing to do with you. You
11 don't get -- you don't get benefits.
12 And part of the problem is that this happened
13 during the gap period. PIP ended, and then PIP
14 didn't begin until June 1. Aﬁd The Bar was
15 completely uncertain whether even PIP applied at
16 all, So what happened, though, is they reenacted
17 the statute and made it retreoactive. So we kind
18 of knew after the fact how we wers supposed to
19 handle those cases.
20 So when I leck at the multiplier factors, I
21 believe that this case would have a less than 50
22 percent chance of success, and therefore the Court {
23 should apply a 2.0 to a 2.5 multiplier on whateverE
214 the Court determiness to be the lodestar, which is
25 going to be your hours times your hourly rate. E
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www.firstcholcereporting com Worldwide Scheduling

Electroniazllv slanad hv Candu Jaknenn (0444148170460

123

a7y



HONORABLE JERRI L. COLLINS - B/14/2013

Page 122
1 Now, we know about the hours. That's been
2 agreed to. That was agreed to right when we
3 walked into the -- when Your Honor stepped into
4 the courtroom.
S With regard to the hourly rate, my opinions
6 are as follows: I believe Ms. Bradford, based on
7 her experience, reputation, ability, and where the
8 prevailing market rates are, is definitely at $5C0
9 an hour. After being awazded in the 400s for maay
. 10 years, she did up her rate last year to 503. We
11 know of at least one Judge who's agreed to that
12 from a fee order. She's never applied for that
13 here in Seminole County. T believe that bazed on
14 the other attorneys who are reqularly getting
15 awarded $300 -- for example, Mark Natiaon, an
16 excellent attorney. I just merged my practice
17 with Mark, so now I'm a member of the Nation Law
18 Firm. And Mark has been getting $500 an hour in
19 Semincle County, as well as Orange County, for the
20 last year to two years at least.
21 In fzct, his hourly rate at $500 an hour was
22 just affirmed by the Fifch District Court of
23 Appeal in a case called Jiminez versus EEICO.
24 Aad, unfortunately, it was just a PCA, but if you
25 watch the oral argument, they went on Ffor about
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1 five minutss about hourly rates here. And there
2 was no concern whatsocever during that dialogue
3 about Schultz.
4 In Schultz there was a fooinote zbout a
5 concern that Mr. Klausman was awarded $400 zan ?
6 hour. It was dicta and it was never addressed by
7 the Courts. 8o based on what I %now the appellate
8 courts are doing, based on this particular
9 appellate court in the 18th, both in the Harthon
10 case, as well as the Ochinero/Duramo case, the
11 $500 an hour is reasonable for Ms. Bradford. 3
12 With regard to Mr. Bartels, I've litigated
L with Mr. Bartels, not as aggressively as I did
14 with Ms. Bradford, but we've had -- we've probably
15 had more than four or 500 cases together at leas:.
16 Mr. Bartels knows that there's probably 100 of
17 those cases that my firm dismissed based on his
18 good work and establishing that it was either a
15 standing problem or some type of coding problem or
20 an IME issue. But you win some and yecu lose some,
21 so I'm familiar with his good work at the Rissman
22 Weisberg law firm. I didn't krnow him when he was
23 at the Geeorge Hartz firm that I remsmber. I
24 certainly believe that 5450 is reascnable with
25 someone of Mr. Bartels' experience. I know that
First Choice Reporting & Video Services ,
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1 Judge Allen awarded him $430 an hour in a fee
2 hearing. i
3 And, again, I looked at his contemporaries,
4 and the cases, the fee orders that were provided
5 to Your Honor from all the different lawyers that
6 had similar or less experience than Mr. Bartels
7 are being awarded in Volusia County, Seminole
8 County, Brevard County and Oscecla County, more
9 than $400 per hour. So I don't know of any other
10 attorneys with his years of eiperience and his
11 bacxground that are being awarded less than $400 i
12 an hour for this type of work.
13 And just for the reccrd, I have reviewad the
14 rules regulating the Florida Bar, 4-1.3, which H
15 gives us the facteors that we should consider
15 regarding hourly rate, as well as the Rowe case,
17 which is 472 So.2d 1145, |
. i3 I think I've hit on everything. There's so
1¢ much material in this cass. But if I didn't, I'd
20 invite Ms. Bradford or Mr. Bartels to inquire,
21 Lastly, I would just say my particular
22 agreement with opposing counsel -- I'm sorry, with
23 the counsel wnho've hired me is $450 an hour. They
24 paid me for my testimony. 1I've been paid that for
25 about three years now. I have not increased my
e e = —
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1 fee with Ms. Bradford. T have with other
2 atrvorneys. I do expect to be paid. This is an
3 inconvenience. This tocok up my entire day
4 yesterday and half of my day Sunday. After today,
5 if I get out of here by 5, I will probably be paid
6 about 18 hours, net including my travel time. And
7 I do expect to be paid and I will submit an
8 invoice to Ms. Bradford.
9 MS. PEPPER: I'm sorry, I didn't hear the
10 numker,
11 MR, WEISS: One eight.
12 1S. PEPPER: 18? !
13 MR. WEISS: Yes. ’
14 .. 0Oh, I was asked to comment zbout Mr, Dell.
15 He's a six-and-a-hzalf-year lawyer. He started ouc
16 at the State Attorneys's QOffice. T actually made
17 him a job offer. Ms. Bradford got him before I
18 got him. I‘m familiar with some of his work
19 pzoduct. He's doing a good job in :insurance.
20 Experience, I think he's been there, what, two
21 years?
22 MS. BRADFORD: Three.
23 MR. WEISS: Three years now? My feeling is
24 at the low end he's 300, at the high end he's 350,
25 with regard to his hourly rate. I know he's been
First Choice Reporting & Video Seﬁic:s T -
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1 awarded a nigher hecurly rate in the past, but

2 that's the low and high end with regard to his

3 minimal time that he's been invelved in this

4 particular case.

5 Do you have anything that I forgot,

6 Ms. Bradford?

7 MS. BRADFORD: All right. S5Sao you've got 18

8 hours?

9 THE WITNESS: Yes.
10 MS. BRADFORD: Through 5:00 teday?
11 THE WITNESS: Correct.
12 M5. BRADFORD: I don't think I have anything
13 further of Mr. Weiss,
14 THE COURT: Ms. Pepper?
15 MS., PEPPER: Thank you. I have a few

16 guestions for Mr. Weiss,

17 CROSS EXAMINATION
18 BY MS. PEEFPEZR:
15 Q You testified with respect to the multiplier,
20 that it's based on your review of the file, the multiple
21 attorneys that fturned down the case. What evidence can
22 ycou point to about the attorneys that turned down the
23 case?

24 A I would rely on Ms. Kelszon's testimony when
25 she was in Brian Couxy's office. Before she came in --

e e SERE
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1 I heard her testimony today, but before she came here

today, I read the e-mails, correspondence that went back

w N

and forth. She's a very passionate lawyer. One of the

4 things I said to her outaide was that was a heck of a

o

letter she wrote to a client. I probably would have

6 said ~- told my paralegal to tell him to get away from

7 my office and never come back again. But =-- with all

8 due respect.

9 Other ones would be Wade Coy's firm. I mean
10 I did read Mr. Smith's depesition, and I know Wade to
11 have £filed PIP suits. I know that -- I actually was ;

12  involved in defending a PIP suit with Mr. Coy's law

13 firm,
.. Morgan & Mcrgan and Mr, Mitnik, I mean Keith

15 doesn't --

16 MS. BRADFORD: Miner.
17 THE WITNESS: Todd Miner, I'm sorry. Todd P
18 doesn't do much PIP., 3ut if Morgan & Morgan is
19 going to let go of a case, it's going to go
20 through a very thorough process over there. &and
21 if they can't make a buck off a PIP suit, you knew !
22 they're going to get rid of it. !
23 The other -- Ms. Folgeman, discussed the PIP ;
24 particular issue. I think she tried to get with
25 USAA.

L = I e T e ]
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1 The other attorneys -- well, Jeff Byrd. I
2 mean Jeff Byrd will try anything, generally. I
3 used to mediate PIP cases until I got too
4 frustrated doing it., And Jeff Byrd always had the
5 most interesting, neovel arguments with regard to
& PIP. And he used to just pursue these things
7 aggressively., When I spoke to Jeff I said, I 2
8 don't get it. ¥hy wouldn't you try this case? J
9 And his main reason was because of the client
10 control and that he didn't feel like this was a
11 case he could“go to trial with this pafkiéular ;
12 client.
13 Tne other information that I reviewed, Coury, [}
14 Folgeman, Kelson -- ch, Jeff Bordulis, I know ?
15 Jeff, ke used to be with the Nation Law Firm. :
1e Jeff does PIP litigation. This wasn't scmething h
17 that Jeff was prepared to handle.
18 The other ones, Michael Barszcz and Michael
19 Mandeville, I did not speak with them. I don't
20 ’ believe Michael Barszcz does PIP and I don't knaw
21 if Mandeville does. In all sincerity, I don't
22 know.
23 So those are the attorneys that I'm aware of
24 that turned down the case.
25 BY M3. PEPPER: :
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1 Q Co you know whether or not they terminated
2 their retainer agreements, if they had retainer
3 agreements, or whether or not Mr., Rohrbacher did that?
4 A I think it was a little bit of both. For
5 example, there's an e-mail from Todd Miner dated
5 February 17th, 2010, I qucted fr'um it. I know you have
7 had five lawyers in Central ¥lorida. I'm sorry I can't
8 represent you. So that's him terminating
] representation.
10 There's the letter from Michelle Kelsen
11 turning him down dated November 3rd, éOOB.
12 C Well, you think you read Mr. Smith's
13 deposition, right?
14 LA I'm looking at it now. Insured terminated
15 him. He terminated Mr. Smith en February 16th, 2010. I
16 have that in my notes.
17 There's a dapo that was taken at the Coury
18 Law Firm, that was the most recent deposition.
19 Ma2. Folgeman, I wrote down here November 2009
20 she fired him. She said that she didn't want to
21 represent him anymore due to the USAA denials. I'm just
22 reading from my notes.
23 Q be you have in your notes what happened with
24 Jeff Bordulis?
25 A Jeff? No. I sent him an e-mail, I didn't
[y R B ) a7 L’ s = ——— -—
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1 hear back. Jeff and I used to practice workers' comp
2 together about 18 years ago.
3 Also, Michael Green and I talked when he was
4 at the Nation Law Firm.
5 Q And did you read Mr. Rohrbacher's deposition?
6 2 I did.
7 Q Do you know what happened with the Barszcz
B Law Firm?
S A Hang on. Here are my notes, First attorney

1¢ was Michael Barszcz and Michael Mandeville, June 2008.
11 USAA told them that the insured had no coverage and thus
12 no ¢laim. Alse, they did not get aleng. Thersfore, he
i3 went to Jeff Bordulis, That's what I have in my notes
14 with regard te that particular attorney.

15 And then I have Jeff Bordulis, who referred
le him to Brian Coury. &And Brian's, again, not one to turn
17 down a PIP suit. Brian at one point was probably one of
18 the leading PIF filers -- I'm not saying he was

19 successful in all of them -- but cne of the leading PIP
20 filers in Central Florida until Judge -- our former

21 Chief Judge gave him the ax and reported him to The Bar,

22 and then he didn't practice anymore.

23 Q Who --
24 A Judge Simmmons.
25 Q Judge Simmons.
Flest Choice Reporting & Video Services I
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1 A Yesg.
2 Q With respect to Jeff Bordulis, do you recall
3  Mr. Rohrbacher saying in his deposition that he sent
4  Mr. Bordulis a letter firing that firm and told him to
5 terminate the contract?
6 A I don't recal)l that. specifically. I didn't
7 put it in my notes. I just -- my notes only say that he
8 was referred to Brian Coury.
3 M3, PEPPER: For the record, I'm referring to
10 page 17 of Mr, Rohrhacher's deposition,
11 THE WITNESS: 1If it's in his depesition, I
12 don't doubt it.
13 MS. PEPPER: Just for the record, it's on
14 .page 17, lines 19 through 23.
15 BY MS. PEPPER:
16 Q Question: Did you send a similar letter to
17 Mr. Bordulis that you sent to the first fizm asking him
18 to --
1¢ Answer: Yes.
20 Question: -- terminate the contract
21  essentially?
22 Answer: Yes.
23 and then it goes on about how they were not
24 going to assess a lien.
25 All right. You also in your testimony
S —— — -
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indicated that you haven't testified that --.and I don'tp
want to mischaracterize, so please correct me.

A Sure.
Q That you haven't testified that z multiplier

was appropriate, other than I believe you said the

Davide case. I want to get it cerrect, Is that your --
A Which case? There was a case that was before
Judge Allen where Eerb McMillan and Craig (ph} Anthony
wanted a multiplier and I couldn't support it. They
withdrew the multiplier at the hearing,
The other case before that where I probably ﬁ

testified where there was a multiplier would have ;

probably been in Polk County, and those were the cases
involving Kim Driggers and the disclosure and
acknowledgment form issue, which I brought up to the
Fifth District and eventually wen. We were awarded a
multiplier by Judge Abdoney. It was eventually i
overturned by the Second District Court of Appeal,
stating that there wasn't specific evidsnce from the
doctor, that he went to different lawyers -- that the
insured went to enough lawyers, which he didn't. And
the issue in that case really was —- during oral
argument, is if the insured shows up at the one law firm
and that law firm decides to take the case, but only if

there had been a multiplier, that's not enough evidence,

i e S B T
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because youn need to show that the insured went to
multiple lawyers. And in that particular case from Polk
County, there was no evidence that cther multiple
lawyers were contacted. In fact, what the testimony wés
is they called the FCA, which is the Flerida
Chiropractic Association, and was given Miss Driggers!'
name, who was the general counsel of the FCA, and Miss
Driggers filed the suit. That was the issue in that
case and I handled that appeal.

Q And just for the rezord, the case was USAA
Casualty Insurance versus Prime Care Chiropractic
Centers, as assignee oI Carlens Woodard?

A Yes, that's the case.

0. And you were the expert witness in that case
and you took the apgeal to the Second DCA?

A I did,

Q If I read the opinion correctly, testimony
actually was that the plaintiff contacted thrae law
Eirms in Polk Ceounty but none of the firms would handle
the case and then called the FCA, correct?

A They law firms they contacted didn't handle
PIF. One was a corporate attorney. The other one --
well, was their corporate attorney. The other one was a
PI firm that didn't handle PIP that had referred cases

to somebody else. And then they called the FCA, and

— 4wy p == i)
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1 that was discussed in oral argument.
2 Q And in that case your opinion was that a 2.0
3 multiplier --
4 A Yeah, it was a disclesure and acknowledgment
5 issue where the courts were ruling -- as you know, the
6 courts were ruling that if you didn't have a D&A form
7 completaly filled out, you lose, and some courts said
8 it's not eritical. 2and eventually the Fifth issued the
9 21-~page opinion stating that the plaintiff was correct,
10 so I .figured it was a 50/50.
11 MS. PEPPER: I don't”héve any other questions
12 of Mr. Weiss. : |
i3 THE WITHNESS: Thank you.
14 MS. BRADFORD: Nothing further of Mr., Weiss
15 and he can be excused.
1lé6 THE WITNESS: That would be great. May I?
17 THE COURT: Yss.
18 MR. WEISS: Thank you very much.
19 THE COURT: All right, Ms. Pspper -- are you
20 finished, Ms. Bradford?
21 143, BRADFORD: Excuse me?
22 THE COURT: Are you finish=d?
23 MS. BRADFORD: I think the only thing I wculd
24 like to do,'Your Honor, is make sure I've made a
25 proper record for Steven Dell, my associate, who
S T S — e —
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1 - has time in this cass. He cnly has five hnours in
2 this case, but as a managing partner I can
3 certainly testify about his time and his
q qualifications.
5 Mr. Dell is a seven-year lawyer. Prior to
6 coming to my office where he's bzen for three
7 years, he was a State Attorney. And he stacted in
8 the County Court bureau as a trial attorney, then i
9 moved to the Juvenile Court as a trial and intake
10 attorney, and then was moved to felony trials,
11 Then in 2010 he became a Comestic Violence
12 Specialist and handled all domestic violence
i3 claims in Oscsela County, whether they wers 4
14 misdemeanor or, felenies prior to joining my
15 effice, i
1€ So I wanted to give the Court -~ he is a f
17 graduate of the University of -- excuse me -- of
18 Florida State College of Law 2006, and has been
16 with me since 2010.
20 Oh, and I would like to mark as an exhibit -- |
21 do you have any okjection te Steven's CV going in? §
22 M5. PEPPER: No, I'wve already stipulated to ‘
23 his gualifications.
24 THE COURT: That would be Plaintiff’'s
25 Evidence 8.
e e ——m et ; e
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1 Do you have a CV, alsec, that you wisn to --
2 MR. HAZOURI: T did not bring one, Your
3 Honor. I can tell you about myself, if that's
4 okay.
5 THE COURT: &All right. Do you want to go
6 ahead and raise your right nand -- you've finished
7 your case then? I'm just trying to get everybody
g out of here.
9 MS. BRADFORD: Yes.
10 THE COURT: Do you want to stand and raise
11 your right hand.
12 KENNETH ?. HAZOURI, ESQUIRE
13 having been first duly sworn to tell the truth, was
14 examined and testified upon his cath as follows:
15 THE WITNESS: I do.
15 DIRECT TESTIMCNY
17 BY MR. HAZOURI: Would it be okay if I use
18 the podium?
19 THE COURT: Whatever vou're comfortable is
20 fine.
21 MR. HAZOURI: I have a notebook with the
22 authorities that I'm going to be quoting from.
23 THE COURT: Gkay.
214 MR, HAZOURI: Hello, Your Honor. I don't
25 think I've met you before. I'm Ken Hazouri. They
e e T e = e R
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1 have stipulated to me being an expert, but lust to
2 give you a litcle background.
3 THE COURT: How do you spell your last name? E
4 MR. HAZOURI: H-a-z-o0-u-r-i.
5 THE CQURT: OGCkay.
6 MR. HAZOURI: I'm an attorney, I've
7 practiced my entire career in the Orlando/Central
g Florida area. I was licensed in 1994, I'm a
9 partner in my lawyer firm, de Beaubien, Knight,
10 Simmons, Mantzaris & Neal, LLE. I've been a
11 partner now for 10 years, been practicing for 18.
i2 I am AV-Rated. I have been named Florida Trends
13 Legal Elite the last three years,
14 . I've been doing PIP since about 1996. I've
15 handled probably hundreds of cases at trial court
ig level. I do a substantial amount of appellate ‘
17 work in PIP. I've been to the Suprems Court on a i
18 PIP issue and actually prevailed on the issus of
19 whether proposals for settlement apply in PIP
20 cases. There was long-running debate on whether
21 they actually do. That was my opinion, Nicholas
2z versus State Farm. I've had several opinions out
23 of the Fifth DCA on PIP issues, one out of the
24 First DCA, in which we prevailed-on many Circuit
25 Court opinions.
S s ot e T — ...._,....r..:‘._—-"._:'...ﬂ ]
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1 I've also done BI and UM. I've actually
2 represented plaintiffs in homeowner's property
3 damage claims. And I would characterize myself as
4 a civil or commercial litigatar. I don't focﬁs
exclusively on insurance law. In fact, the bulk
5 of my practice right now is -- I would
7 characterize as commercial litigation. And that
8 actually forms some of the my opinions I'm going
9 to give to you on the hourly rate issue when we
10 get to that.
11 But I think the big issue in this case is the
12 multiplier or at least tha%t's the lead issue, I
13 think, as the parties have framed it. And my
14 testimony is going to be based on what is,the
15 undisputed evidence in this case and what the
15 clear law is in the case. We've heard a lot of
17 testimeony about the ins and outs of the case and
18 the emotions and what have you, but there are some
13 things that are vezy clear here. And what's clear
20 is, based on Mr. Rohrbacher's testimony, he
21 retained 10 different law firms. Ten different
22 law firms took his case. And every single one of #
23 those law firms took his case without any
24 discussion of a multiplier at the outset.
25 Mr. Rohrbacher himself testified to that, and the
| ——— :
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1 evidence is undisputed.
2 You heard Mr. Weiss say a bunch cof attorneys
3 turned down his case. That's not accurate. These
4 law firms took his case. Aand then what the
5 undisputed evidence is, is that the law firms took
6 the case and then, because of the alleged
7 difficulties of USAA not paying anything, not
8 cooperating, essentially, A; B, the difficulty t
9 with the case, the gap in treatment, if you will;
10 and, T, the difficulty in dealing with
11 Mr. Rohrbacher, they gave up the cass. So they
iz took -the case, they signed a retainer agreement
13 without any promise or suggestion or discussicn of
12 a multiplier. }
15 And, by the way, as I'll point out to you,
l6 the people who took the BI case couldn't get a
17 multiplier as 2 matter of law, So they
18 necessarily took it without the ability of getting
19 a2 nmultiplier. And the issues were pasically the
20 same. You heard Mr. Bartels say the UM case was
21 actually harder than the PIP case becauss they
22 have te¢ prove causation and what have you, But
23 yet the attorneys took the PIP -~ BI and UM claim
24 with no hope of a multiplier, even though it's
25 more difficult than the PIP casz. So that informs
e ST, = o ———
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1 on this whole disgussion.
2 S0 what the undisputed evidence is, is they
3 took the case and then, based on events that
4 occurred after they took the case, during the
5 representation, they decided not to represent
6 Mr. Rohrbacher arymore. And, of course, there is P
7 some dispute or issue on who fired whom, but I'm
8 not really going to get into that because I don't
9 think it's particularly relsvant. But when you
10 take that set of facts, which is undisputed in the
11 record, and you apply Schultz and some of the
12 other law I'm going to show to you, I would say ;
13 this is & model case for no award of a multiplier,
14 if you're going to apply the law to the undisputed
15 facts.
16 And with that I would take you to Schultz,
17 which is under tab one. And in this district, the
18 Fifth BCA, Schultz is the bible on multipliers in ﬁ
19 PIP cases. It was a PIP case. 1I- came out of, I }
20 believe, Seminole County. It was Mr. Klausmen,
21 who coes & lot of work here. And it went up -- he
22 was awarded a nultiplier in a PIP case. It was
23 affirmed by the Circuit Court, the 18th Circuit
24 Court sitting in its appellate capacity. And it
25 went up to the Fifth BCA on a pe:ziticn for writ of
mw“m:;i-rst Choéce:l_e:ningéc Yideo Sc:ices T o
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1 certiorari.
2 Now, wny is that significant? As we know, %o
3 prevail on a petition for writ of certiorari, you
4 can't just prove that the Circuit Court and County
) Court were wrong, you have to prove that there was
6 a departure from the essential requirements of law
7 that resulted in a manifest injustice. That was
8 the standard in Schultz, that the insurer,
9 Progressive, was reguired to overcome to get a
10 petition granted reversing the award of the
11 multiplier. So they've got this big, high, uphill
12 standard. So that informs us -~ that's how
13 clearly the Fifth DCA felt abkout this and how
14 strongly they feel about it, based on the work
15 vhich I'll ¢go through with vou.
16 And if we start on page three of the opinioen,
17 you see at the top I've highlighted, Progressive
18 contends that the Circuit Ceurt departed from the
19 essential requirements of law -- I've told you
20 that -- by affirming the fee award with the
21 multiplier.
22 Just going down a little further, just to
23 give you some ceontext, it says the County Court
24 approeved the 2.5 multiplier. That resulted in a
25 fee of $1,000 an hour. I think what the
et e A i et 8. e Pt e e O B Wt ) e ; et |
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1 plaintiff's attorneys are looking for in this case
2 is more than that. T haven'ft done the math, but
3 it's 1,250 an hour or 1,500 an hour,
4 And then they . it just says, Progresgsive ;
5 seeks certiorari review, And I've highlighted }
€ that. 1It's what I've already told you, that 3
7 they've reversed because ii's a manifest injustice
8 and it departs from the essential requirements of H
8 law, the award of a multiplier in that case.
18 That's on the right-hand side, too, again on page
11 three.
12 So if we work down the right-hand column on
13 page three, you get to the federel lodestar
14 apprcach. ~That's what our law is, it's based on
13 the federal lodestar approach. And you start with
1a a strong presumption that the lodestar represents
17 a reasonable fee without a multiplier. So that's
ig the presumption that this whole analysis on the ]
16 multiplier starts with., And then the -- well,
20 Rowe and Quanstrom at the end of page three.
21 If we go to page four, at the top on the left
22 there, it sets forth the elements, ths three
23 elements the Court's supposed teo look at for
24 awarding a multiplier, in additicn to the
25 prasumption that I told you about. And numker
e r—— - = e e
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1 one, which has beccme a deminant factor under this
2 case, is whether the relevant market requires a
3 contingency fee multiplier to obtain compekent
4 counsel. -
5 And if you look right below there where it's
6 highlighted it says, in later cases the ability to
7 obtain competent counsel rose to prominence in
8 determining under what circumstances a multiplier
9 was necessary and appropriate. We have nothing --
10 and then they go on to say, continuing where the
11 highlighting is, the next highlighting -- because
12 Mr. Schultz did not testify at the fee hearing, we
13 have nothing to suggest that he had any difficulty
14 obtaining ccmpetent counsel. }Obviously, wa don't
1s have that in our case. I highlighted that to show
16 you that the big issve is whether az multiplier was
17 raquired to obtzin competent counsel.
15 iet’s stop there. How can that be the case
1% here, when Mr. Rohrbacher retained different law
20 firms without any discussion of promise of a
21 multiplier? Ycu don't even have to loock any
22 further than that te find that under Schultz
23 there's ro multiplier. He retained 10 firms.
24 There is no evidence that he contacted any firm
25 and they said, we're not taking your case. Every
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single firm took his case and then dscided --
either he or they or both decided they didn't want
to take it. And I've got a case that addresses
that next.

So if we go -- what happened here 1s the
Fifth DCA cited Tetrault wv. Fairchild, 789 Se¢.2d
226. There was actually a concurring opinion in
Tetrault by Judge Harris. And they say a2 second
reason for denying application of the multiplier
i3 the Quanstrom limitation; the market conaitions
must be shown 2o reguire it. In other words, it ﬁ
claintiff could not have obtained competent
counsel in the area. Plaintiff's counsel -,
attempted to make this showing by himsell
testifying that he would not have taken the cass
without the multiplier. .

As an aside, you heard Mr. Weiss say, I
wouldn't Lave taken the case without a multiplier.
That's no different than what nappened here as the
plaintiff's attorney.

Since the test is whether the plaintiff would
have had substantial difficulty ir obtaining
competent counsel within the aresa, to take the

case without the multiplier, whether plaintiff's
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1 counsel would have taken the case only on that
2 basis is immaterial. The question is whether
3 other competent counsel would have done so. 5o
4 the question's been answered. Ten different
3 competent counsel took this case withecut any
6 discussion or promise of a multiplier. The ones
7 who took it with the BI and UM, all the same
8 issues, had no chance of getting 2 multiplier,
9 S0, again, the guestion is answered.
10 Going 'to the right-hand side, ths court gets
11 away from the lzw and moves into what it calls on
12 page four, the right-hand side, the court says ~-
13 it gets into its own words, common sense. Common
14 sense also plays a role.hers, We are rot so
15 iseolated from the world around us to know that few
16 people have any difficulty retaining competent
17 counsel in these circumstances. Our docket -- and
18 that's a PIP case, retaining competent counsel in
19 a PIP case. Our dockst and the dockets of the
20 trial courts of Central Florida have hundreds and
21 perhaps thousands of PIP suits pending at any
22 given time, It seems that few insureds, if any,
23 have difficulty cbtaining competent counsel to
24 represent them. To the contrary, evary television
25 station and every television beok -- I'm sorry --
— e — e T e e el e S P R e S e R AT e~
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1 telephone book and many biilboards and buses call
2 out with ads from lawyers seeking to represent the
3 injured.
4 ' Well, Your Honor, there's a plethora of
5 attorneys, very competent attorneys, the cne
6 sitting here, the one that was sitting there, the
7 that one who came and testified to you, in this
8 areaz that will take a PIP case. And, in fact,
9 they did take Mr. Rohrbacher's PIP case. BAnd the
10 Fifth DCA knows it. It's quite obvious. 8o in
11 addition £o the law, which this is the lazw now,
12 the common sense aspect applies here.
13 They also say, we also cheose to exercise ourz
: 14 discretionary jurisdiction in this case becayse
15 judges have a special responsibility in
16 determining reasconable fees for both attorneys and
17 expert witnesses.
18 Skxipping down a little to the highlighting,
19 Lawyers are officers of the court. The court is
20 an instrument of society for the adminisiratica of
21 justice. Justice should be administered
22 economically, efficiently and expeditiocusly. fThe
23 attorney's fee is therefore z very important
214 factor of the administration of justice and it is
25 not determined with preper relation to that fact
- ——— pmpor — ey %mm‘l
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1 -- 1f it is not determined with proper relation to
2 that fact, it results in a species of social
3 malpractice that undermines the confidence of the
4 public in the bench and the bar. It does more
5 than that. It brings the court into disrepute and
6 destroys its power to form adequately the function
7 of its creation.
g8 Your Honor, think about how often you hear a
a court say something like thaz, something that
10 strong on policy grounds. This is how the Fifth
11 DCA feels about this. They strongly believe-that,ﬂ
12 I will submit, almost never, certainly not in this
13 case, there should rot be a multiplier in a PIP h
14 case because attorneys are liring up to take PIP
15 cases. Thousands of them are filed in this court,g
16 in Orlando, et cetera. There's a bunch of them
17 across the State ¢f Florida. So I submit to you
18 that's very strong language, and that's why they
19 took this up on a petition and found the manifest 1
20 injustice and the departure from the essential
21 requirements of law,
22 ‘They go on and they say, in this case the use
23 of a multiplier fails in several respects. First
24 there was no evidence that Mr. Schultz had any J
25 difficulty obtaining competent counsel to
]
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1 repraesent him. ?hat’s our case, he retained 10
2 counsels -- 10 attorney firms -- 10 law firms to
3 represent him in this case. There's zero evidence
4 that he could not retain a law firm to represent
S him,
6 And then going on to the last page -- I'm
7 geing to come back to Schultz on the rates --
8 heourly rate. But going to the last page, page
9 six, the highlighting con the lef% ¢olumn there.
10 In our view, there is nothing about this case that
11 calls for a fee multiplier. Fees of this kind
12 awarded here threaten to make the respect of
13 non-lawyers reach for judicizl control of fees --
14 indesd, for the very legal system itself -- a,
15 thing of the past. Because of the manifest®
16 justice rule in this instance, we conclude that
17 this fee award must be set aside. No court is i
18 obligated to approve a judgment which so obviously
19 offends the most hardened appellate conscience,
20 which is so obviously contrazy to the manifest
21 injustice -~ manifest justice of the case.
22 Indeed, it is obliged not to.
23 I again state, Judge, that's incredibly
24 strong language. I mean that's past just a legal
25 ruling. They feel very strengly about this issue
et T ——
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1 and how it affects the public's view of lawyers

2 and the legal system.

3 While we're here, this is hourly rate stuff,

4 but if we go to footnote four, basically without

5 reading the whole thing, they say they are

6 concerned about the $400 an hour that was awarded

7 to Mr. Klausman. You heard Mr. Weiss reference

8 that. I will agree with him it's dieta because

9 that hourly rate was not challenged in this appeal
10 cn a multiplier. ?
11 ) And then on paragraph fiva they say, we are
12 trochled by the lodestar fee awarded by the County
13 Court, particularly the hourly rate deemed to be
14 reascnable, however, we will leave that issue for
15 another casa. I do want to go back and read tha:
18 sacond sentence in foctnote four becauss it's

17 important for the fee -- the hourly rate issue.
ig Tne fee approved here, $400 an hour before the
15 multiplier, certainly pushes the upper limit for
20 hourly fess, even in the most complex litigation.
21 Even in the most complex litigatiocn. So I'm going
22 to ccme back to that.
23 So I would submit to you that you don't
24 really have to go any further. He rstained
25 counsel without discussion of a multiplier.
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1 There's zero evidence that he cannot retain i
2 counsel. What the evidence is, is he retained
3 counsal, as I said, and based on events that
4 cccurred after retention, the counsel left the j
5 case. E
6 Well, we have a case directly on point on
7 that type of issue, and that's under tab two,
8 Michnal versus Palm Coast Development, and this
9 was a construction lien case. And if we go to
10 paragraph three -- I'm sorry, I keep saying
11 paragraph -- page three, using the numbers at the
12 bettom right-hand corner -- right-hand column
i3 where the highlighting starts. It says, since
i4 Palm Coast's lien claim was held to be
15 enforceable, Palm Coast was deemed to be the
i6 prevailing party for attorney's fees under Chapter“
17 713. I cite that to you just to tell you that
18 they got a fee claim.
19 Then let's look at wha: the parties argued.
20 It talks about a fee hearing on the bottom
21 right-hand sids of page three. Tnhe parties argued
22 below, and continue to do so on appeal, over the
23 applicability of a multiplier. Specifically,
24 Palm Ccast sought a multiplier of 2.5, whereas
25 Michnal requested a negative multiplier, a
e emrrreerre ——rmrre e T s e et T T e R P e
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1 reduction of .5. The trial court ruled that a
2 1.75 multipiier was applicable to the lecdestar.
3 And then, Your Honor, look st the highlighting
4 there. This case presents novel issues, both
5 legal and factual, regarding Florida's
6 Construction Lien Law. This was a novel complex
7 case, just like the plaintiff said their case was.
g So let's go to page five where they take up
] the issue of the multiplier. It's on the
10 right~hand side of the heading attornsy’s fee
11 multiplier. We also agree with Michnal's
12 contention, the final judgment on attorney’'s fees :
13 must be reversed. In pondering the applicability é
14 of a multiplier in this case trial judge stated --
S sc¢ here's the trial judge's ruling, Your Henor,
16 supporting the multiplier. An issue is whether or
17 not a case that, when filed, does not merit a
18 multiplier, can become one that does -- justify a
19 multiplier -- during the progress of the case.
20 The court determined that it can, in this case
21 did, and in this case that is, quote, unquote, :
22 fair. 1If, as in this case, a party elects a ”
23 scorched earth defense, raises some defenses with
24 little or no merit, overdoes discovery, and
25 relitigates issues, without a multiplier, a
T e — = x e
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1 plaintiff could be economically overwhelmed.

2 Without a risk reward mechienism, faced with the

3 defense in this case, plaintiff would havs to

4 surrender. The court finds that a multiplier is

5 appropriate so that attorneys may continue -- so

6 that attorneys may continue in a meritorious case
7 that has more risk and difficulty as a result of

8 the defense.

L] So what the trial court says is it was a
10 scorched earth defense. I don't think you heard
1 Ms. Pepper make that, but you heard a lot about
12 how USAA wouldn't pay and went on and on and on.
13 And what the trial court szid was, well, if you
14 take the case and you're not expecting a
15 multiplier, it's a scorched earth defense and
i6 things happen, it makes it far more difficult than
17 you ever thought, then it can become a multiplier
ig case. That's what the trial court held.
15 Obviously, the same thing can happen when you take
20 a case with a client and you find out the client's
zZ1 very difficult after you've taken the case. Ther
22 get to know the client and he starts calling and
23 e-mailing you cver and over. Events happening
24 after the retention.
25 Here's what the appellate court said about
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ic. wWith all due respect to the trial courz, we

(A

find all multiplier jurisprucdence prohibits a

3 trizl court from doing what it did in the instant

4 case. They go on and they talk about Quanstrom.

5 Going to page six. 2And then they're talking

6 about Howe, which is the bible for all fee

7 litigation. And they say, further expounding on F

8 this issue, the Supreme Court has noted a primary

9 rationale for the contingency risk multiplier is

10 to provide access to competent counsel for those i
11 who could not afford it. HNote that "provide
12 access" is highlighted by the court itself. 1It's
13 to get you to be able to retain counsel.
i4 . And by the way, it says, "for those who could
15 not afford it," not those who are difficult and
16 may make lawyers not want to work with them }
17 because they call and e-mail all the time. ”Those!
18 who could not afford it.” l
19 Going on. I'm going down to the i
20 highlighting. Multipliers are intended to level
21 the playing field, to provide litigants, who may

22 otherwise lack the resources, to obtain -- again,
23 highlighted by the court -- to obtain competent
24 counsel, as a means of access to the legal system.
25 As discussed in Quanstrom -- I'm continuing to
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1 read what's been highlighted -- and its progeny,
2 the appropriate time frame for determining whether
3 a multiplier is necessary is when the party is
4 seeking to employ counsel -- wﬁen the party is
5 seeking to employ counsel at thz cutset. And then
6 in the highlighted case they say, there must be
7 evidence that a contingent fse agreement was i
B necessary in order for the prevailing party to
9 have obtained competent counsel ~- highlighted by
10 the court -- if a multiplier is to be imposed on
11 the non-prevailing party.
12 Now, the court applies the law to the facts
13 in front of it and the trial court's ruling. ;
14 Here, the trial court’ found a multiplier -- I'm.
15 sorry -- here, the trial court found a multiplier
16 was not warranted at the time Palm Coast's case
17 was filed, an event which occurred aftsr
i8 Palm Coast had already obtainred counsel, the same
19 counsel that followed this case through to its
20 completion. So after -- the red highlighting is
21 mine, the italics is the court's. Thers is no
22 precedent for using a multiplier as an incentive
23 for a party's counsel to stay on a case. That's
24 what they're basically arguing hsre, the attorneys
25 will not stay on the case after they took it. i
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1 While we address only the instant case, we
2 recognize allowing such a dangercus precedent -~
3 I'm sorry -- while we address only the instant
9 case, we recognize allowing such could set a
5 dangerous precedent; one can imagine a whole new
6 arena of fee litigation, attorneys arguing they
7 are entitled to a multiplied fee award in
8 practically every case that is litigated to the
9 end, asserting the case became harder than they
10 anticipated, and the incentive of a multiplier was
11 needed to stay on the case. This is certainly not '
12 the case for expanding multiplier jurisprudence,
13 and awarding a multiplier on this basis.
14 Going,down to the highlighting, we no%e a
15 numper of the issues in the instant case, which
16 Michnal wvigorously defended, were novel and
17 complex. Since tne findings in the final judgment
18 on attorney's fees do not support the application
19 of a multiplier, we hold the zpplication of a
20 multiplier was inappropriate and reverse the entry
21 -- reverse for entry of a non-multiplied fes
22z award,
23 I think you get the gist, Your Honor. 1It's
24 the same thing we've got in our case, attorneys --
25 he obtained counsel. He retzined counsel. Events
. o e : I — :
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i happened after he retained counsel that caused nim |
2 not to have them anymore Ten different times. 1
3 think the tenth time he actually stuck with the
4 Bradford firm. So ycu put Schultz and Michnal
5 together, and I just tnink the law is exceedingly
& clear based on the undisputed evidence here,
7 Going to Sarkis (ph). This is a very lang
8 case, but it only stands for one thing that's
8 important. Sarkis holds that you can't get a
10 multiplier on an offer of judgment. If your fee
11 is based on an offer of judgment or propocsal of
12 sekttlement, no multiplier, peried. End of
13 conversation. The importance of that is, again,
14 is the firm -- Boug Martin's firm, Dellecker .
15 Wilson, whe actually brought in the UM claim, u
18 could have never gotten a multiplier. But they
17 took the case, anyways, with all the same problems
18 with Mr. Rohrbacher, the gap in tresatment, and
19 everything =lse. All the cther BI and UM
20 attorneys; same thing, no hope of a multiplier as
21 a matter of law, they tock the case.
22 By the way, while I'm there, Dellecker ﬁ
23 Wilson, in my opinion, is the best BI firm in
24 town. I've referred multiple clients to them. I
25 know every partner over there, went to law school
e oy o — = S e S S YT DR L o] T ey —— g §
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1 with one of them. And they are premier. They
2 don't need to take cases that they don't think
3 have merit and value and what have you. In fact,
4 they don't do it. So the fact that he actually
5 retained, in my opinion, the best BI firm in town,ﬁ
é and they got his case rasolved for him without any
7 hope of a multiplier, to me it's pretty clear.
B Moving on. We talked under tab four, USAA
S Casualty Insurance versus Prime Care, this was
10 Mr, Weiss's case where he served as both che fee
11 expert and the appellate counsel. I don't think 2
12 need to bslabor it. You can read it, Yecur Honor.
13 Basically, it just says there's some law out of
14 the First DCA that conflicts with the Fifth DCa,
15 but the Fifth DCA, vou know, governs in this 5
lé particular region. And I will note that as a
17 Ms. Pepper peointed out, the cpinion says he sought
18 cut three different attorneys and got turned down. j
19 Now, Mr. Weiss had an explanation for that.
20 The court doesn't elabeorate on that. They point
21 out he went to tnree different attorneys and got
22 turned down, but that's more evidence of not being;
23 able to gel competent counsel, far more than we
24 have in this case. 2and the court reversed the
25 order of a multiplier, as supported by Mr. Weiss
I — S — : — N
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in that case.
If we can skip tab five, I want to go --
that'é really the most for the directly on point g
for a multiplier, but thers is some other case law

that I think is germane here, if we can skip

forward to tab eight. And this goes to the idea
that ncbody wanted £o work with Mr. Rohrbacher
because ¢f his eccentricities and emotional issues
and what have you, which they have proffered and
put forth as the reason for the multiplieé. What
these two cases I'm going to show you do is
address that particular issue in the context of
the amount of attorney's fees, because they are
multiplier cases but they're amount of hours
cases.

And the first one 1s Barratta versus Valley
Dak Homeowner's, 928 So.2d. 495. And this was a
homeowner's type of case, Your Honor. And very

guickly, if you go to tab -- I'm sorry -- page

four, the first highlight there is a duplicative
time thing that's irrelevant based on ocur
stipulation. But what they say here in the sscond
highlight is, in addition, work that is
necessitated by the client's own behavier should

more propeily be paid by the client than hy the

i et . 8 [ Aty
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opposing party.

We ago to tab nine, Guthrie versus Guthrie,
357 So.2d 247, starting at the bottom of page one.
We also see no justification for the expenditure
of 20 hours conference time with the client fer an
appeal. The Fact that appellant was very
emoticonal and persistent in nature does not mean
that all of the time spent with her was reasonably
necessary, and that is the test in assessing feas
against the opposing party. Werk done that is not
reasonably necessary but performed to indulge
eccentricities of the client should more pzoperly
be charged to the client rather than the oppesing
party. So you don't charge the opposing party
with the client's ~-- time asscciated with the
client's eccentricities.

As to the number of hours, why should the
conclusion be any different with a multiplier,
Your Honor? They're still iryirg to assaess more
attorney's fess against the opposing party. So
rationale is the same, even these arsn't
multiplier cases. They're trying to say, because
of their own client's issues, USAA should pay
more, and these cases say that you should not do

that. So that is my opinion on the multiplier.
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1 And, frankly, Your Honor, I just think it's
2 exceedingly clear.
3 The more centroversial issue in my mind, as
4 I'm going to give some testimeony to the contrafy
5 of a lot of fee orders that are floating around,
6 the big stack of them that Ms. Bradford has. But
7 it's my view of the law and what have you, my
experience and my understanding of the market. I
9 showed you the foctnote in Schultz wherse they said
10 they were concerned about the $400 an hourly rate
11 for Mr., Klausman, and that they said even for the
12 most complex céses, that pushes the upper limits.
13 Okay? I agree with that. |
14 Your Honor, as I told you, I'm a commercial
15 litigator, primarily, thai's how I characterize
lé myself. I've done a ton of PIP. I'm right now
17 defending a -~ my clients are accused of running a
18 $400 million Ponzi scheme and they've been sued by J
19 the United States Securities and Exchange
20 Commission. My hourly rate with them is $300 an
21 hour, It's in Federal Court, the Southern
22 District of Florida down in Miami. My hourly is
23 $300 an hour. I couldn't charge them more than
24 that because I don't think the market would bear
25 it.
T ;izrst Cheice Reperting & Video Services V;
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The difference is, is that my clients are
actually writing me a check every month, and
that's what I think the standard should be. We've
lost that. And I recognize what I say is
contradictory to all these orders, but because in
a PIP casg the client isn't actually paying, we've
lost the concept that it should bs what the client
would pay zn attorney. The other side shouldn't
have to pay more than that.

And that's right out of Rowe. I don't have
that in my notebook. I can hand you my copy of
it. But it says, the party who seeks -- who sseks §
the fees, carries the burden cf estaklishing the
prevailing} quote, market rate; i.e., the rats
charged in that community by lawyers of reasonable
-- reasonably comparable skill, experience and
reputation for similar services. The rate charged
to the client in the community. ;

In the context of hours, the number of hours,
the Rowe court says, counsel is expected, of
course, to claim only those hours that hs could

preperly biil to his client. Well, I will submit

it's the same as -- the same for hourly rate; if
you can't bill your client -- if they couldn’'t

properly bill Mr. Rohrbacher $500 an hour for this

ST — AP et AT Al L0 S e
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1 case, I don't think USAA should bear that either,
2 because I think that's the standard in this case.
. 2 I should say I handle lots of other
4 commercial -- complex commercizl litigatien and d
5 the highest fes I've ever charged, which is right ]
6 now, is $350 an hour., I'm an 18-year lawyer who's
7 been doing both trial and zppellate work and all
8 that time in complex commercial cases. i
5 S50, Your Honor, that's how I come at this.
10 And based on that -- and which I think is very t
11 consistent with the Fifth DCA's footnote saying g
12 that 400 is the ocuter limits of even the most 8
13 complex litigation. Fere's what I come up with asi
14 far as the -- T come up with a rznge of fees. And
i5 for Ms. Bradford ~- the range of hourly rate, I
16 should say. The range of hourly rate that I have E
17 for her is 350 to $400 an hour. I recognize she's
18 a fine attorney and very good at what she does and
19 has been doing it for a long time. For ﬁ
2 Mr. Bartels, I gave him a range of 300 to $350 an h
21 hour. For Mr, Dell, who I've never met and
22 litigated with, I understand that he had been
23 precticing for a year or le=ss when he worked on
24 this case, I just -- in a world of complex
25 commercial litigation, you couldn't ge: a
L ——— .3 T e e e e T B e e e |
First Choice Reporting & Videa Services
www.firstchoicersporting.com Worldwide Scheduling .

Elestronically signed by Candy Johnson (201-411-464-T965)

164

e

164



HONORABLE JERRI L. COLLINS - 8/14/2013

Page 163
1 first-year attorney to be paid $400 ar hour. The
2 client would throw the bill back in your face. I
3 gave him 200 to $250 an heour. So those are my f
4 ranges.
5 I wonder if they -- if you guys might indulge §
) me, I just did a summary of the hours that we
7 agreed to. And you could submit this into
B8 evidence instead of me reading it verbatim, the
S .hours we agreed to and ranges and then the
10 lodestar rangs. d
11 MS. BRADrORD: Did you rewrite that? A
12 MR, HAZOURI: Yes, those are all hours we
13 agreed to 68.95.
14 MS. BRADFTORD: That's fine. You can give her
15 that.
16 MR. HAZOURI: 1Is that good? B
17 MS. BRADFORD: That's fine.
18 MR. HAZOURI: Enter into it evidence? H
15 MS. PEPPER: That's fine.
20 THE COURT: Defendant's Evidence 1.
21 MR. HAZOURI: It's just easier if you can
22 look at it. And what I did thers, Judge, is I
23 gave a low range. I took the low end of the
24 lodestar for each attorney that I gave you and I
25 took the high end -- I'm sorry -- the low range of
Tt e oo o s P o T 1
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1 the hourly rate, the high range of the hourly
2 rate, and I multiplied it by the hours that we all
3 agreed to, to come up with & range.
4 And I should say I've known Mr. Bartels for a
5 long time, Fine attorney. Fine person. I don't
6 have anything bad to say about him as a lawyer oz
7 a person. Same with Ms. Bradferd, I con't want to
B leave out Ms. Bradford. Don't kncw Mr. Dell.
8 Mow, I think that -- just let me look at my
10 cases here. I think I've summarized for you where
11 we're coming from. I imagine I'll be handed fee
12 orders that say they got awarded $500 an hour, andE
13 I'll simply say I respect those rulings. I think
14 Your Honor is in a position toc say that's
15 persuasive authority, and I would aaree with that.
i6 But I do not think that those orders, respectfiully
‘17 to all the courts that ordered them, reflect what
18 an actual paying client would pay for a case like
19 this, and I think that's what the standard should
20 be.
21 That's my opinien. Obviously, Your Honor, |
22 you make the call on that one. I think that's F
23 probably about it,
24 THE COURT: All right. D¢ you have any
25 guestions?
oMt S S e e S x o - e
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1 MS. BRADFORD: I sure do, Your Honor.
2 MR. HAZOURI: Do you want me to sit or do you
3 want me to go to the stand? I'll go to the stand
4 if you want.

MS. BRADFORD: No, that doesn't matter. You
6 can go back tc your chair, there's one over there.
7 CROSS EXAMINATION

8 BY MS. BRADFORD:

9 Q Mr. Hazouri, what percentage of your practice

10 in the last two years has been in PIP litigation?
11 A Does that include £iling affirmative
12 litigation -~ litigation against claims in Federal Court

13 over PIP ~-

14 ¢} Reqular PIP stuff. Just -- . !
15 A Trial court? County Court?

i6 Q County Court PIP cases.

17 A A small percentage in the last few years.

18 Q How much?

19 A less than five percent. I actually had a PIP

290 case just last month.

21 Q All right. And, in fact, you tried a PIP
22 case last year and lost it?

23 A I did.

24 Q #ith Mr. Copeland in Orange County?

23

absolutely. Only one I ever lest, but yes.

= s - Ui
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clients are paying you, that's an insurance company?

A

Q

A

Did you get paid?
Yesa, I d4id,
Yes. OQkay.

So did -~

Ard the $30¢ an hour that your commercial

No.

Who is that?

The clients are Dave Schwarz, Fred Davis

Clark, Junior, and Cristal Clark.

Q

And you get paid $300 an hecur regardless of

the outcome cf that case?

A

Q

That's corract.

Okay. Have you checked around with any other

lawyers in Orlando, what -~

A o I B o B

Q

you do not do a loct of regular County Court PIP

{Simultanecus speakers.)
I have not,

-- charges?

I don't know.

211 right.

I have a general idea.

All right. Seo would it be fair to say that

litigation?

A

i Lot i phe i e

Here's what would be fair to say. I do a lot

www.firstchoicereporting.com Worldwide Scheduling
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of PIP appellate work, so I'm wvery familiar with the
law, very familiar with what goes on. I do a lot of
affirmative litigation against healthcare glinics whe an
insurance company believes has committed fraud in
billing PIP benefits.

Q And how much do you get paid an heur to do
that?

A 5190 an hour.

Q Okay. You get paid whether you win or lose
fox every hour that you put forth?

A That's correct.

Q Okay. Now you went over Schultz at great
length. Yon are aware that opinion is six, almost seven
years old?

Yeah, before the great recession.
Okay.

You might even get less now.

o op o0 p

A1l right. And, obviously, the bankruptecy
court has changed substantially over the last seven
years?

-3 I don't know 1f it's changed substantially,
but whatever has changed has changed.

Q All right. &and certainly the opinicon
certainly did not overrule the Supreme Court's decision

in State Farm versus Palma for 19307

—-y
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1 A First of all, the Fifth DCA did not overrule

2 the Supreme .cOurt. Second of all, the Fifth DCA did

3 address Palma, and said that in that case there was a

4 bigger issue that had nationwide significance of whether

3 thermograms weras compensable.

) Q Palma is good law?

7 A I'm sorzy?

8 Q Palma is good law?

S A Sure. As explained by the Fifth DCA.
10 Q  All right. And in the Schultz case that you
11 went over at length, that was a PIP claim that occurred
12 during ~- while PIP was in existence, not during the
13 never-szen-before sunset period of PIP here in Florida?
14 A That's correct,
i5 Q Okay. And in the Schultz case, Mr. Schultz
18  sought medical treatment the day after the accident, not
17 -- did not have an eight-month gap in treatment like we
18 have here?
19 A That's corresct.
20 Q Ckay. And irn the Schultz case, Mr. Schultz
21 had chiropractic care only, correct?
22 A I believe that's correct,
23 Q All right. He didn't have neurological care,
24 podiatric care, MD care of any tyre?

25 A I believe that's correct,
T EEE———— -
First Choice Reporting & Video Servicss
www.firsichoicereporiing.com Worldwide Scheduling Tt

T X,
Elactranically signed by Candy Johnson (204 -211-464.7955) 170 [ ’ .

170



HONCRABLE JERRI L. COLLINS -B/14/2013

Page 1869 h
1 0 And in the Schultz case they claimed that
2 there was excessive treatment and questionable tests u
3 rendered to run up these PIP bills? i
4 A Yas, but -- ° i
5 Q Okay.
6 A Can I answer that? I agree with all of that,
7 and that's all present in this case, but obviocusly
8 Mr. Rohrbacher was able to retain counsel despite all
9 these issues, so -- ,
10 0 Thank you. 1In the Schultz case, it was a !
11 very low impact accident?
12 A I hbelieve so.
13 0 Okay. And here it was a high impacc?
14 A If you say .so, I believe you.
15 Q Okay. And in the Schulkz case, there was a
16 single IME, and here we had three peer reviews?
17 A If you say seo, I believe you.
18 Q Ckay. And in the Schultz case, we didn't
19 have a client come in and testify on the difficulty in
20 obtaining competent counsel?
21 A Certainly true,
22 Q Okay. BAnd certainly here Mr. Rohrbacher came
23 in -- you may have a differing opinion on what his
24 testimony was —-- but he certainly did talk about a lot
25 of lawyers? E
L i T e W o —
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1 A All who were retained, yes.

2 Q Ckay. And in the Schultz case what was

3  recovered from the client was $1,315?

4 A I believe thatis correct.

5 Q Okay. And here we recoversd almost $70,000

6 for Mr, Rohrbacher?

7 A I think that was ultimately paid, However, I

8 don't think that's what was at issue in the lawsuit.

9 ] Okay. And in the Schultz case there was 197
i0 and & half hours awarded. And we ars seeking -- well, I
11 guess we've agreed to 68.5 in this case?
i2 A Yeah. I guess, in a sense, since you guys
13 didn't take -- didn’'t do any discovery or file any
14 motions and only had that many hours, vou c¢could argue -
15 that Schultz is more complicated.

16 Q MNow, after Schultz came out, we had the Third
17 DCA's decision in Sunshine State versus Davide, where
18 150 hours at 450 an hour and a 2.0 multiplier was
19 affirmed.
20 A Kevin brought that -~ Mr. Weiss brought that
21 case today. I haven't read it. 1I'd simply say it's a
22 Third DCA case, and if that happensd to tonflict with
23 Schultz, the Fifth DCA rules.
24 Q Okay. And since Schultz, we have had
25 Progressive Express versus Harthon come out of the 18th
. £ e e TS R
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1 Judicial Circuit, 180 hours with & 2.C multiplier?
2 ¥ I would agree with that. BAnd I locked at
3 Harthon and the court says, thers are no atterneys in
4 the limited market of Brevard County who practica PIP
5 law exclusively, and thus there was no attorney appellee
& could have readily hired to take on the small claim.
7 That's not the case here in Orange County -- Seminole
8 County.
9 Q And ia the Harthon case, the Ffactors that the
10 court included in addrazssing the necessity of a
11 multiplier included tha2 mental iliness of the client,
12 the carrier's refusal to settle the claim for five
13 years, settling the claim at the esleventh hour, no
14 ability to mitigate ncn-payment, all those factors?
15 A Sure.,
16 Q All those, the same that we have here tcday?
17 A That's what that court considered, I don’'t
ig know what was argued to that court and what issues were
19 resented to that court. I don't know if somebody
20 pointed cut to the court that the Fifth DCA says that
21 the primary quiding issue that has come to the forefrontq
22 of aeverything is the ability to retain competent
23 counsel.
24 Q QOkay. I'm going to get to that. State Farm
25 Mutual versus Mid Florida Imaging/Carbora (pk), l8th
Q" P [ ST e o Y P LT prr— e re—————— _rlnr
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1 Judicial Circuit controlled by the Fifth, came cut wikh

2 a 5400 award and a 2.0, affirmed in July of 2013, just
3 last month.

4 A I don't have the case in front of me, so I

5 can't --

(o)1

Q Ckay. 2And in that case they adamantly fought

7 payment and filed a $1 proposal for settlement, like we

m

had had here, right?

2 A Again, I don't have the case in front of me,
10 so I can't answer that.
11 Q Ckay. And we have Garrison versus Levy {(ph),
12 the Feourth Circuit Appellate Division in 2011, affirﬁing
13 a 2.0 award in a PIP case,
14 ) A Well, okay, let me let respond to this one.
15 This one is in Duval County, Fourth Judicial Circuit,
16 that's governed by the Massey case ocut of the First DCa,
17 which reached a different conclusion than did Schultz.
18 Which was pointed out, as I said, in the USAA versus
19 Prime Care Chircéractors, they point out the difference
20 in the two cases and how they lead to different results.
21 ¢ and that's importart, how cases lead to
22 different results, right?
23 A Caseas within those two districts, ves, I
24 would agree that every case should be decided on its own

25 faects and merits.
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1 Q Right. Exactly. Okay. A2nd so having to --
2 having chosen to stand and fight here, USAA, you would
3 agree, made a business decision for which it should have
é kncwn a day of reckoning would come should it lose in
9 the end?
6 LA Should it lose in the end, yes. In every PIP
1 case, if you lose, in the end there's a day of
3 reckoning.
9 Q 21l right,
10 A That exis’gs in every single PIP case, seo I'm
11 not sure how that supports a multiplier.
12 Q Okay. That happens to be language straight
13 out cf State Farm versus Palma, which supportsd the E
14 award of a multiplier. . | :
15 A That explailns it, because in that case theze
16 was ~~ it was a $600 bill, but there was a bigger issue
17 of whether thermograms were compensable. Again, Schultz
18 makes that very clear, that there was an overriding
19 issue of nationwide significance. And you always hear, h
-20 State Farm went to the mat, as the court said, It went
21 to the mat because it was an issue of statewide
22 significance.
23 O And when we talk about cases of statewide
24 significance, what the court is doing is making an
25 allowance for those cases in which the amoun® recovered
= e e e e ey e 2 e g Y=
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is minimal. 1In the thermogrgm case, in the Schultz
case, the relative amount recovered was very mirimail for
the clients. In the Carbona case it was $360. In
Schultz it was 1,315. And when they talk about that, L
what they're doing is making an allowance for the factor
under Rowe that you take into consideration the amount
recovered for the client. That's one of the factors in
awarding a multiplier.

A I either don't understand your question or
can't say that I've read the cases from that |
perspective, so --

0 Okay. Well, there's two types of situations
tc award a nultiplier. One, based cn the recovery for
the client.

A I disagree with you.

0 Okay.

A If you cannot establish -- under Schultz, if
you canncot establish that the client could not have
retaired counsel but for -- competent counsel but for
the ability te recover a multiplier, it's over. No
rnultiplier. That's what Schultz very clearly says. So
what you're saying -- what you said, that other
factor -- if you can't establish competent counsel, you

don't get to that other factor.

Q That wasn't my question. My question is,

e
-

i
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1 when looking at the factors that are set forth, one of
2 the factors -- one of the Rowe factors for a multiplier
3 is the amount in controversy and the results obtained?
4 A Can I lock at Schuliz real q'uick.?
5 Q I'm not talking about Schultz, I'm talking
§ about Rowe.
7 a Well, Schultz cuctes te Rowe, And, actually,
8 the multiplier's been changed since Rowe. It was
9 changed in Quanstzom, so I don'‘t know if I would value
10 Rowe. Actually, I would because -- no, it's Quanstrom.
11 The Fifth DCA quotss Quanstrom and Schultz. It's on
- 12 page four where I started, on the bottom of page three.
13 And the three factors -- I won't read them, but they're
14 listed right there. And the 'third one is the catch-all.
15 It says, whether any of the other factors set forth in
16 Rowe are applicable. But right belew there reiterating
17 it says, in later cases the ability to obtain competent
18 counsel roge to prominence in determining what
19 circumstances a multiplier is necessary and approprizte. {
20 That's the starting point. It's not a presumption that
21 2 lecdestar is sufficient. It wants to start with that,
22 Q Okay. Let me try my question again.
23 A Please.
24 Q My question is, is the results obtained --
'25 the amount in controversy and the results obtained a
X - e e e e, S o=
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factor under Quanstrom or Rowe in determining whether a %

multiplier should be applied?

W b s

A If you get past the first factor, then, yes,

1.9

under tab three, under elements where you could consider
that, if you get past the firsgt factor.

Q Okay. WNow, let's go back te your first

< & o

factor. Is your testimeny here in front of this Court
8 that the fact that someone took ¥Mr. Roarbacher's claim
9 and could do nothing with it means that I am not

1¢ entitled to a multiplier because the risk at the outset
z of when I took this case didn't exist?

12 A The fact that Mr., Rohrbacher's -- that the

13 attorneys took his claim and could do nothing with it?

14 Well, the Dellecker Wilson firm took the more difficult

5 UM claim, and they're the best firm in town, and got a

16 recovery, which led --

37 Q Now --

18 a Can I finish? Which led to the PIP case

19 Dbeing settled. And they had no ability whatscever to

20 get a multiplier. So you start --

21 Q Well -~
22 3 gan I finish?
23 o} Well, you're not answering my question.
24 A I am answering your question.
25 Q No, you're not, but go ahead.
= e e L T g T ey g e e e —
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1 A Okay. So --
2 MR, ROHRBACHER: That was after the fact.
3 M5. BRADFORD: That's okay.
4 MR. ROHRBACHER: Sorry.
5 THE WITNESS: So I starc there, that I
6 disagree with your predicate.

7 BY MS. BRADFORD:

8 Q Okay. Well, let --

9 a But this is how I would answer the question
19 that you've worded in a way that T don't agree with,
11 What I would say te you is -~ I would answer your
12 question by saying, yes, my testimony is the fact that
13 eight or nine different law firms took the case, they ‘
td were formally retained by Mr. Rohrbacher. And then
135 events that happened, after they signed him up and had a
16 contractual relationship with a fiduciary duty and

17 attorney/client relationship, events happened after ;

03
ig that, If those events caused them to say, we can't go g
19 anywhere with this or we don't want to go anywhere with h
20 this, then under Michnal you do not get a multiplier.

21 Q Okay. My question was this. The fzacts of

22 this cases when 1 tocok it were complicated, were they
23 not?
24 A Frankly, and in my world, no. Not

25 complicated,

H

T, im——
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1 Q Well, I'm not as good a lawyer as you, Ken,
2 so it's a little harder for me.
3 A I jut don't think it's that complicated. Was
4 the treatment reasonable, related and necessary? Did i
5 you have a gap in treatment? Thers was the gap period
6 that you heard Mr. Weiss testify was made retroactive q
7 when the -- when the insurance -~ when the lagislature
8

renewed PIP. So by the time the PIP suit was filed, theL
) PIP law was laid out. It was retroactive. You had a

10 case of was it reasonable, félated and necessary, and

11 you had a challenge in that you had a gap in treatment.

12 That's a PIP case. I'm not disparagihg you or anything,’
13 but it doesn't strike me= as being unbalievably

14 complicated.

15 Q Really? Even after all the testimony ycu've

15 heard here today?

17 A {Fods head.)

i8 Q Okay. So when we talk about obtaining

19 competent counsel, don't you think that we apply common

20 sense, and that if someone cannot continue with the

21 representation then they'res not competent to handle

22 Mr. Rehrbacher's case?

23 A Disagree with that entirely,

24 Q Okay.

25 A There's lots of reascons an attorney might not
T e e S e S orz e et STix T l
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1 continue with representation unzelated to his or her
2 competence .
3 Q Okay. Well, it just seems a little bit
4 bizarre to mé that your testimony is that if somecone can
retain a lawyer, then no multiplier is warranted?
6 A I point you to the case law that I argued,
7 Q Okay. Well, your case law -- I really don't
8 think just case law supports that, so we can go back
9 over that here a little bit.
10 THE COURT: Ms. Bradford, it's 5:20.
11 BY MS. BRADFORD:
12 0 Okay. With respect tc the -- let me just
i3 address this one thing because it's annoying. This
14 Micknal versus Palm Coast, is this ths case? In Michnal
15 what the trial judge did that was wrong was determine
16 that a case that did not warrant 2 multiplier at the
17 outset of the case evolved into something that did
18  warrant a multiplier because of the defense tactics?
19 A I would agree that's part of it,
20 Q Okay. Those aren't the facts that we have
21 here, are they?
22 .} Yeg,
23 Q Those are the facts?
24 A That's what you're trying to argue, because
25 these attorneys took the case and then it evolwved into
‘ First Choice Reporting & Video Services T
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1 something that they weren't interested in handling, and
2 you're saying that that should cause a multiplier to be
3 awarded,
4 @  Did the date of the ac;ident evolve before or
5 after Mr. Rohrbacher sought cocunsal?
6 A I don't think the dates of the events in

9 Michnal changed or evoclved.
8 "] Bid the acecident occcur befoare Mr. Rohrbacher
9 sought counsel? )

10 A I believe it would have had to.

11 Q Did the accident occur during the gap period

12 before Myr. Rohrbacher scught counsal?

13 A That's my understanding.

. 14 Q Did an eight-month gap in treatment occur

15 before Mr. Rohrbacher sought counsel?

16 A Yas, and the atterneys took the case, just --
17 Q No, they didn't, not during that time period.é
18 A All that -- everything you just described

12  happened when he retained the attorneys.

20 Q No. You're wrong. You're incorrect.

21 A Okay. So he retained an attorney before he
22 was in the acecident --

23 Q No.

24 A ~~ before he had the eight-month gap in

25 treatment?

P ——— e e e s T ey e —— ey =% e
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1 Q No. I'm teiling you all oI thesa events

2 occurred, including the peer reviews, long before

3 Mr. Rohrbacher retained counsel.

4 A Right. That's what I'm saying. So those

5 facts were in place and the attorneys took the case --

6 Q Um-hmm .

7 A ~- anyways. That's my point,

8 Q And those cases award a multiplier under

8 Florida law?
190 A No, because they took the case, They toock
11 the case without any discussion of a multiplier.
12 Q Well, where is the law that says you have to
13  have a discussion with your client about a mialtiplier in
14 order €0 saek a multipliex?

15 A It's an evidentiary issue. Okay? The law is
16 -~ the law is you cannot get a multiplier if one is not
17 necessary to cbtain competent counsel. That's the law
18 in Schultz, the number one factor.

19 The evidence in this case is that he retained
20 nine different attorneys without any discussion of a

21 rultiplier, Some of them -- scme of them had no ability
22 to get a multiplier because of Sarkis on the UM claim,
23 which Mr, Bartels testified was more diffieunlt,

24 Q Does UM have anything to do with this?

25 A I certainly think it does. Was

T P e L T g Lot s et Y e —— . i
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Mr. Rohrbacher any more difficult with his UM attorneys

than he was with his PIP attorneys? Was the gap in

w NP

treatment any more of a challeng= in the PIP case than
4 in the UM case?
5 Q What does a UM attorney get paid out of a
6 $200,000 settlement, 40 percent?’

A I think that would depend on whether or not
he did a proposal for settlement, then he'd get an

7
8
9 hourly rate with a --
0

1 MS. BRADFORD: I have nothing further.

11 TEE WITNESS: -- multiplisr.

12 THE COURT: All right. Thank you.

13 Anything else?

14 THE WITKESS: I'11 just say, as an aside,

15 Mr. Weiss, I would put him in the same category as

16 Ms. Bradford on hourly rate. T think he's seeking

17 450. I think I put Ms. Bradford at 350 to 400. T

18 would put Mr. Weiss in the same category as an ﬁ

19 hourly rate.

20 THE COURT: Okay.'

21 THE WITNESS: So cther thamn that, I don't

22 think I have anything else,

23 MS. PEPPER: Nothing else.

24 THE COURT: All right. I'm going to take it

25 under advisement. I appreciate your arguments.
o P TR T T
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11
12
13
14
15
15
17
i8
13
20
21
22
23
24
25

You guys did a really gcod job teday. I'm
impressed.

MS. BRADFORD: Do you want any sort of blank
order?

THE CCURT: You guys can submit cne. Both of
you can submit an order.

MS. BRADFORD: Well, I wonder if you —- I
just meant like scmething very, you kncw -- never
mind. I guess you have a to write a detailed
order, I was trying to at least get ~-

THE COQURT: You can submit an order. If
you'd like to submit a proposed order, both of you
can submit a proposed order. All right?

MS. PEPPER: Any timeframe?

THE COURT: How long do y'all want? Ten
days? Twenty days?

MS, PEPPER: Ten days.

THE CQURT: Ten days? All right. Very good.

MR. BARTELS: We'll see if we can get
together to agree on the language of the -- the
form of the order at least.

MS. PEPPER: Okay.

MS. BRADFORD: Thank you, Your Honor.

(End of proceedings.)
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1 CERT;FICATE OF REPCRTER
2
3 STATE OF FLORIDA

COUNTY OF VOLUSIA

I, CANDICE G. JOHNSON, RPR, RMR, do hereby certify

-~ & A S

that I was auvthorized to and did report the foregoing
8 proceedings; and that the transcript, pages 1 through
9 184, is a true and accurate record of my stenographic

10 notes.

12 I further certify that I am not a relative,

13 empleyee, or attorney or counsel of any of the parties,
: 14 nor relative or employee of such attorney or counsel,
15 nor financially interested in the foregoing actiocn.

i6 Dated December 3, 2013, Volusia County, Florida.
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IN THE COUNTY COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT, IN AND FOR
SEMINOLE COUNTY, FLORIDA

CASE NO.10-CC-2026-20P-S

ROHRBACHER, MICHAEL, a4 Pz
Plointiff, v o DLE
R e
v. Z 1 DEF
7, 58
-
GARRISON PROPERTY & CASUALTY 2 2 LA
INSURANCE COMPANY S N

Defendant, o™

/ ~

FINAL JUDGMENT ON ATTORNEYS FEES AND COSTS

This matter came before the Court on August 14, 201J upon Plzintiff's Motion for

Antomeys Fees and Costs, This lawsuit was filed by the Pleintiff, Michael Rohrbacher,

(“Rohrbacher”) in May 2010 against his automobile insurance company, Garrison Property &

Casualty Insurance Company (hereinafler “Garrison™) seeking payment of disputed Personal
Injury Protection ("PIP") and ?Acdical Payments coverage pursuant to & contract of insurance

_issued by Garrison. When the lawsuit was filed, Rohrbacher was represented by Adam Saxe,

Esquire of The Jeffrey M. Byrd law firm. In September 201! the Bradford Cederberg law firm
substituted in as counsel for Rohrbacher.

In October 2012, following the settlement of Rohrbacher's Uninsured Metorist case,
Garrison cenfessed judgment in this case and stipulated to Plointiff’s counsel’s entitlement to

reasonable attomney’s fees and costs. Prior to the attomey fee and cost hearing, the parties

siipulated to the reasonable amount of hours expended by the Bradford Cederberg firm - 68,5
hours - attributable as follows

Rutledge M. Bradford — 32.0 hours
Robert D. Bartels ~

] ":f?-"l“ “'l
Emmm ; Ercaw-maa?mns Monse ﬁ :rd,
o HE CRCUIT CCUR § iy Y

J15howrs || compraoues T ?r‘- 5

Steven Dell - 5.0 hours SEMIDLE COuNTY, i ch K et
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MARYANNE MORSE, CLERK OF CIRCUIT COURT SEMINOLE COUNTY fL
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Prior to the attomey fee and cost hearing, the parties alse stipulated to & portion of the
c0sts - $539.00 incurred during the litigation portion of the case, prior to Defendant’s confession
of judgment and stipulation to entitlement to reasonable attorey’s fees and costs, Therefore, the
remeining issues to be decided by the Court are the reasonable hourly rates of the attomeys
invalved, whether any post-confession costs ere to be awarded and whether or not the facts of
this case give rise to a fee multiplier,

REASONABLE HOURLY RATES

At the fee hearing, this Court heard testimony from Rutledge M. Bradford, Esquire and
Robert D. Bartels, Esquire regarding their respective backgrounds and experience, The Plaintiff
also presented testimony from their retained expert, Kevin Weiss, Esquire on those issues. Ms.
Bradford testified that based on her experience and prior Court Orders' she was seeking $500 per
hour for herself and $350 per hour for Mr. Dell. Mr. Bartels testified that based on his
experience and one (1) prior Court Order he was secking $450 per hour. Mr. Weiss opined that
£500 per hour was reasonable fo; Ms. Bradford, $450 per hour was reasonable for Mr. Bartels
and that a range of $300-3350 per hour was reasonable for Mr. Dell,

The Defendant presented the testimony of its expert, Ken Hazouri, Esquire. Mr. Hazouri
testified -lhat, despite those prior Court Orders, a reesonable hourly rate for Ms. Bradford is
between $350-§400 per hour, a reasonable hourly rate for Mr. Bartels is between $300-3350 pe:
hour, and a reasonable hourly rate for Mr. Dell is bet'ween $200-$250 per hour. Mr. Hazouri
testified that, among other factors, he was mindful of the concems expressed by the 5% District

Court of Appeals in Progressive Exp. Ins Co. v Schultz, 948 So. 2d 1027 (Fla. 5% DCA 2007)

! Attamney fec Orders from prior cases were presumably based upon the evidence presented before thase Courts, and
while they may have some persuasive value, the hourly rates set forth hereln were determined by the testimany and
evidence presented in this case, along with the applicable law and the factors contained within Rule 4-1.5(b) of the
Rules Regulating the Florids Bar,
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telating to hourly rates that prevail in the Central Florida market when forming his opinions.?
Consistent with those concerns, Mr. Hazouri also testified that he has knowledge of the hourly
rates charged to, and actually paid by, clients in the Central-Florida market for very complex
commercig! litigation involving amounts in controversy of millions of dollars, and that those
rates are significantly less then the hourly rates Rohrbacher’s attorneys are requesting to be paid
in this lawsuit.

TAXABLE COSTS

In addition to the stipulated costs, Plaintiff is seeking $4,665.88 in taxable costs. The
Plaintiff asks for $1,313.85 for copies of deposition transcripts that were taken after Defendant
confessed judgment in the underlying dispute and stipulated to Plaintif’s counsel’s reasonable
attomey’s fees and costs.

Roh:Bacher also seeks reimbursement for two (2) separate airline tickets and rental cars
for his travel expenses to appear at his deposition related 1o his counsel’s claim for a fee
multiplier and for his attendance at the attorney fee and cost hca:‘mg.’ ilohrbachcr testified that
his airfare and renta! car to appear for his deposition was $1,536.03. He produced his flight
itinerary in support of that claim. He also testified that the cost of his flight and rental car to
appear for the fee hearing was $1,816.00. He did not produce any supporting documentation to
substantiate that claim.

The Defendant ergued that travel expenses of the parties are no! taxable as they do not
appear on the Uniform Guide for Taxation of Costs. Defense counsel elso argued that but for
Plaintiffs counsel’s request for a fez multiplier none of the depositions would have occurred

and, thus, Mr. Rohrbacher would not have had to travel back to Central Florida for the hearing.

»

1 “We, too, are aware of the fees that prevail in the Central Florida market. The fee approved here, $400 an heur
before the multiplier, certainty pushes the upper limit for hourly fees, even in the most camplex litigation. .. We are
troubled by the lodestar fee awarded by the county court, particularly the hourly rate deemed to be seasonable...”
See Schulrzatp. 1033, FN4& 5,

3 Mr. Rohrhacher teatified that he moved to Hawaii in 2008, two (2} years prior ta this lawsuit being filed.
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CONTINGENCY RISK MULTIPLIER

At the hearing, Plaintiff's counsel presented testimony that this case wan-anted a5
contingency risk multiplier in addition to the lodestar amount being sought. Ms. Bradford
testified that she got this case from the Jeffrey M. Byrd law firm after suit was already filed and
the written discovery had been completed. Ms. Bradford testified that the facts of this case,
specifically the six (8) monih gap in treatment from Rohrbacher’s date of accidé;:t until kis first
known visit with a medical professional, Garrison’s complete denial of all bills submitted on
Rohrbacher's behalf based on i:ccr reviews, Robrbacher’s personality, extreme involvement and
excessive communications with her and Mr. Bartels during the litigation, and the fact that
multiple other attomeys had decided to end thc{r attormmey/client relationship with Rohrbacher
efter being formzlly retained by him, made this case worthy of a contingency risk multiplier.

Plaintiff's expert, Kevin Weiss, concurred with Ms. Bradford and testified” that a
multiplier of 2.2 to 2.5 would be warranted. Mr, Weiss testified that the application of the
mt'.:ltiplier is delenr;ined at the time Ms. Bradford got the case and that e would not have taken
the case, nor did he know anyone else that would have taken the case without a multiplier.

{n further support of Plaintiff's counsel’s ¢laim for a multiplier, Rohrbacher testified that
he considers himself “high maintenance™ and has been under psychiatric care since he was nine
(9) yezars old. Rohrbacher testified that he had retained attomeys prior to being referred to
Rutiedge Bradford by Adam Saxe, Esquire of the Jeffrey M. Byrd law firm. Mr. Rohrbacher
also testified that some of his previous atterneys ended their contractual relaticnships with him
a:.ld that he ended some of the relationships on his own. Plaintiff's own expert, Kevin Weiss
agreed that at least two (2) of the previous attorneys had been fired by Rohrbacher, Rohrbacher
also testified that no other attomeys were consulted relating to his claim. Furthermore, at no

time did Rohrbacher discuss the concept of a contingency fes multiplier with any of his
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aﬁom;ys, inciuding Ms. Bradford at the time he signed the contingency fee agresment with her
in September 2011. In fact, Rohrbacher testified that he did not discuss a fee multiplier with Ms,
Bradford untii later in her representation of him, when he researched the issue on his own.
Defendant’s expert, Ken Hazouri testified that the lodester amount would be a reasonable
fee and that no contingency risk multiplier was warranted in. this case. Mr, Hazouri based his
opinions on the w [1 settled principal of law that there is a “strong presumption™ that the lodestar

represents the “‘re. sonable fee” as stated in Pennsylvania v, Del Vallev Citizens* Countil for

Clean Air, 478 U. .. 546 (1986) and cited by Progressive Exp. Ins. Co_v. Schultz, 948 Se. 2d

1027 (Fla. 5% DC. 2007). Mr. Hazouri also noted the factors set out by the Florida Supreme

Court when evali  ing the epplication of a multiplier as stated in Standard Guarantee Ins, Co. v.

Quanstrom, 555 ¢ .2d 828 (Fla. 1990), the most prominent of which is the ability to obtain
competent counse: -ithout a mulﬁpliér. See Schultz, 948 So.2d at 1030.

Mr. Hazo:  testified that, similar to the facts in Schuliz, there was no evidence that

Rohrbacherhad 2 difficulty obtaining competent counsel to represent him without a multiplier.
Mr. Hazouri testi; | that the evidence presented suggests that Mr. Rohrbacher had no difficuhty
obtaining compets { counsel to represent him including the Bradford Cederberg all without any
discussion about v ontingency fee muitiplier.

Similar to Plaintifl’s own expert, Mr. Hazowri opined that the application of a fee
multiplier is deter: .ined af the time representation is sought, and not th’roughout the course of the
litigation. Mr. Ha.ourd cited to the Fourth District Court of Appeals decision in Mlchnal v, Palm

Coast Developmert, 842 So.2d 927 (FL. 4" DCA 2003). In _Michnal the eppellate court seversed

a final judgment of attorney's fees that awarded a 1.75 multiplier even though the multiplier was
not warranted at the inception of the representation. The 4" DCA held thet relying on
“Quanstrom and its progeny, the appropriate time frame for determining whether a multiplier is

‘necessary’ is when the party is secking the employ of counsel.” Ses Michnal at 934,
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Finally, Mr. Hazouri opined that this case was not an extraordinary PIP case, but rather

an ordinary PIP case where the question to be answered was whether or not the treatment at issue

was reasonabl, related and necessary with respect to the motor vehicle accident. He also opined

that nothing about Rohrbacher's personality or apparent “high maintenance” idiosyncrasies

would warmant a multipl;ier. Mr. Hazouri relied upon Baratta v. Valley Oak Homegwners' Assoc.

at the Vineyards, Inc., 928 80.2d 495 (Fla. 2" DCA 2006), “In addition, work that is necessitated

by the client’s ow:) behavior should more properly be paid by the client than by the opposing

client”, citing Gut/ ~je v. Guthrie, 357 So.2d 247 (Fla. 4% DCA 1978) “The fact that appellant

was very emotion:

reasonably necesst

The Court

hearing, along witi

the Court, the Cou

1.

2
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and persistent in nature does not mean that all of the time spent with her was
» and that is the test in assessing fees against the opposing party,”
CONCLUSION

as reviewed the pleadings, evidence and testimony presented at the fee
I applicable case law presented. Applying the law to the facts presentegd to
hereby finds as follows:

:nable hourly rate for' Rutledge Bradford is $450 per hour,

nable hourly rate for Robert Bartels is $350 per hour.

nable hourly rate for Steven Dell is $250 per hour.

rt concludes that based upon the undisputed evidence presented at the

Rohrbacher and the Bradford Cederberg ficn are not entitled to have a

contingency-fze multiplier applied to the lodestar fee award. The determination of

their entitlement to a multiplier is primarily guided by the binding authority of

Progressive Exp. ins. Co_v_Schultz, 948 S0.2d 1027 (Fla. 5™ DCA 2007). In that

opinion, the Fifth District Court of Appeal issued firm guidance on the award of

multipliers in P[P suits like the instant case, First, the Sehulfz court explained that the

“federal lodestar approach establishes a ‘strong presumptien' that the lodestar
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represents the “reasonable fec.” See [d ar /030. The court further held that the issue
of *“(w)hether the relevant market requires a contingency fee multiplier to obtain
competent counsel” is the primary factor for determining entitlement to & multiplier,”
and “it must be proved that but for the multiplier, plaintiff could not have obtained

competent counsel in the area.” Jd ar /1030 (yuoting Tetrault v. Fairchild 799 So.2d

226, 234 (Fla. 5th DCA 2001}, J. Harris concurring).

In the instant case, the evidence was undisputed that Rohrbacher formally and
successfully retained 7 - 9 different law firms to represent him on PIP, bodily injury,
and uninsured moferist claims erising out of the subject .automobile accident,
.including the Bradford Cederberg firm. Rohrbacher did not have a discussion about
the award of a multiplier with anyone at those law firms before retaining them as his
counscl. Rohrbacher had no difficulty retaining counse! without the promise of a

multiplier. Pursuant to Schultz, that fact compels denial of the multiplier requested by

the Bradford Cederberg firm.  The Bradford Cederberg firm's position that
Rehrbacher's prior attorney/client relationships were terminated after formal retention

justifies the award of a multiplier Is incorrect. First, Michnal v. Palm Coas

Development, 842 S0.2d 927 (FL. 4" DCA 2003) holds that events which are negative &
to a client’s case and occur after an attorney has been retained do not create a right to
a multiplier when none existed at the time of the attorney’s retention. Thers is no
contrary authority from Florida's District Courts of Appeal or the Florida Supreme

Court, and, therefore, Michnal is binding on this Court. Pursuant to Michnal, the fact

that events occurred after Mr. Rohrbacher’s formal retention of his former artorneys,
which caused the attorney/client relationship to be terminated, cannot, as a matter of

law, support the award of & multiplier to the Bradford Cederberg firm. *

-
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Second, the undisputed evidence established that in some instances Mr.
Rohrbacher himself, not the atorneys, terminated the attorney/client refationship. In
those cases, Mr, Rohrbacher suc.ccssfully retained counsel and could have continued
vith the attomey/client relationship but for his own decision to terminate the
relationship.

Both Rohrbacher and Ms. Bradford testified that Rohrbacher was an extremely
difficult and demanding c[icpt. The purpose of a multiplier is not to assist a person .
who has difficulty retaining counsel due to his own idiosyncrasies. Garrison should
not be punished with the imposition of a multiplier just‘because Rohrbacﬁer was a

difficult client. See Baratta v_Valley Oak Homeowners' Ass'n at the Vinevards, Inc.,

92* Sa.2d 495, 499 (Fla. 2d [SCA 2006)(“(W)ork thal is nccessitated by the client’s

o% 1 behavior should more properly be paid by the client than by the opposing

S L

pe.ty.™); Guthrie v. Guthrie, 357 So.2d 247 (Fla. 4" DCA 1978)("Work done that is “
ne reasonably necessary but performed to iﬁdulgc the eccentricities of the client -
sh--uld more properly be charged to the client rather than the opposing party.”).”

5. Sinee no multiplier is being awarded (o the Plaintiff's counsel, they are not

censidered the prevailing party on that issue and therefore no additional costs beyond

FLER R Oy

the stipulated costs of $539.00 will be awarded. As there are no attorney's fees to be
awarded for litigating over the amount of fees to be assessed, the same holds true for

costs incurred litigating over the amount of fees. See Stare Farm Fire & Cas. Co. v,

Palma, 629 So. 2d 830 (Fla, 1593).

6. Based on the stipulated amount of reasonable hours noted, the total lodesiar amount
to be awarded is § 26,675 (Rutledge Bradford - $456 x 32.0 hrs = §14,400 Robert

Bartels - $350x 31.5 hrs. = $ 11,025 and Steven Dell - 3250 x 5.0 hrs = $1,250).
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7. The Plaintiff is entitled to pre-judgment interest on the lodestar amount of $26,675 in
fees plus $539.00 in costs from the date Defendant confessed judgment, October 3,
2012 at the statutory rate of 4.75%.

8. Plaintiff's expert, Kevin Weise rcasonably expended 4 hours reviewing the file,
preparing and testifying at the fee hearing, A reasonable hourly rate for Mr, Weiss is

3400 per hour. Therefore he is entitled 10 a total expert witness fee of § 1,600,

{t is hereby ORDERED and ADJUDGED that Defendant Garrison Property & Casualty Ins. Co.
shall pay the following: .
I. Reasonable anorney’s fees and costs totaling $27,214 plus pre-judgment interest
payable to Bradford Cederberg, PA
2. Expert witness fee of $1,600 payable to Weiss Legal Group,

DONE and ORDERED at the Semirole County Cpuhouse, Sanford, Florida this 2" day of

okeable Jeri L. Collins
oynty Court Judge

October 2013,

Copies to:
Rutledge Bradford, Esquire
Wendy L. Pepper, Esquire -
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the foregoing was
sent via e-mail transmission this 15th day of November, 2017 to: Chad A. Barr,
Esq., service@chadbarrlaw.com, chad@chadbarrlaw.com, 986 Douglas Avenue,
Suite 100, Altamonte Springs, Florida 32714.

ASSOCIATION LAW GROUP, P.L.
1200 Brickell Avenue, PH 2000
Miami, Florida 33131

Telephone: (786) 441-5571
Facsimile: (305) 938-6914

Email: doug@algpl.com

By: /s/ Douglas H. Stein
Douglas H. Stein
Fla. Bar No. 355283

196



	Cover Page
	Index
	Transcript of Hearing (August 14 2013)
	Final Judgment on Attorney's Fees and Costs (October 2, 2013)



