
SUPREME COURT OF THE STATE OF FLORIDA 
________________________ 

NO. SC16-2182 
 

LT 4D13-4351, 4D14-146 
________________________ 

 

RICHARD DELISLE, 

Petitioner 

 

v. 

 

CRANE COMPANY & R. J. REYNOLDS TOBACCO CO., 

Respondents. 

 

RESPONSE IN OPPOSITION TO RESPONDENTS  

R.J. REYNOLDS TOBACCO COMPANY AND HOLLINGSWORTH  

& VOSE CO.’S MOTION FOR REHEARING 

 

  The petitioner, Richard Delisle (“Plaintiff”), by and through undersigned 

counsel, hereby responds in opposition to Respondents R.J. Reynolds Tobacco Co., 

etc., and Hollingsworth & Vose Co.’s (“Respondents”) Motion for Rehearing 

(“Motion for Rehearing”), stating as follows: 

  Respondents’ Motion for Rehearing attacks, on multiple fronts, the Court’s 

holding that it has the power to adopt procedural rules, such as the Frye standard, 

via its decisional case law. See, e.g., Reh’g Mot. at 2, 3. Respondents argue that 

doing so would violate the constitutional separation of powers and that, as a 

consequence, the Court can only adopt procedural rules via the administrative 

rulemaking process. Respondents’ arguments are without merit.  

Filing # 80635531 E-Filed 11/09/2018 04:32:12 PM
R

E
C

E
IV

E
D

, 1
1/

09
/2

01
8 

04
:3

3:
25

 P
M

, C
le

rk
, S

up
re

m
e 

C
ou

rt



2 

 

  Article V, Section 2, of the Florida Constitution endows this Court with the 

exclusive power to “adopt rules for the practice and procedure in all courts . . . .” 

The purported restriction imagined by Respondents finds no support in the plain text 

of the Florida Constitution. To be clear, no provision of the Florida Constitution 

prevents procedural rules from being adopted in decisional caselaw, or requires them 

to be adopted in an administrative rulemaking process. As the majority opinion 

concluded, this Court is well within its constitutional authority to adopt procedural 

rules in its decisional caselaw. The fact that the Court adopts procedural rules via 

caselaw sparingly or otherwise infrequently in no way waives or abrogates the 

Court’s power to do so.  

  Respondents present two contradictory separation of powers arguments. First, 

Respondents express concern that adopting procedural rules of court via decisional 

caselaw rather than administrative rulemaking would “subjugate[] [the Court’s] own 

unique judicial authority to legislative review,” and thus create a “dangerous 

concentration of governmental powers” in the Legislature. Reh’g Mot. at 6. 

Respondents note that, under Article V, Section 2, procedural rules of court are 

subject to repeal by “by two-thirds vote of . . . each house of the legislature.” 

According to Respondents, if the Court adopts procedural rules of court in its 

decisional caselaw, it would in essence allow the Legislature to repeal or otherwise 

reverse the Court’s decisional case law. In other words, Respondents’ position 
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seems to be that this procedure would allow the Legislature to act as an appellate 

body over Florida Supreme Court decisions. That is not the case.  

Any two-thirds repeal of a rule of court pronounced in a caselaw decision 

would be nothing more than a repeal of the rule pronounced in the decision, not a 

reversal of the decision itself. In other words, the prior decision would not be 

affected by the subsequent repeal of the rule. For example, if, next year, the Florida 

Legislature were to pass a law with a two-thirds vote of each house repealing the 

Frye rule reaffirmed in this case, it would have the effect of repealing the Frye rule, 

not the DeLisle decision itself. The reinstatement of Mr. DeLisle’s judgment would 

remain intact. Legislative repeals of procedural rules are prospective in nature, and 

simply prevent the repealed rule from being applied in the future. Repeals of 

procedural rules pronounced in caselaw do not overturn the decisions themselves or 

any applications of the prior rule in the past. In fact, this point is made clear by the 

Florida legislation enacting the Daubert standard, which specified that the 

Legislature’s intention was to prospectively prohibit the application of Frye, as 

adopted by this Court’s opinion in Marsh v. Vaylou, 977 So. 2d 53 (Fla. 2007). See 

2013 Fla. Sess. Law Serv. Ch. 2013-107 (H.B. 7015). It did not to overturn the 

Marsh decision itself. Accordingly, Respondents’ first separation of powers 

argument is without merit.  

Respondents’ second separation of powers argument is the exact opposite of 
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their first one. Remarkably, after contending that the Court’s holding would 

concentrate too much power in the Legislature, Respondents’ then contend that it 

would concentrate too much power in this Court by “effectively limit[ing] the 

Legislature’s power to overrule common law.” Reh’g Mot. at 7.  In this regard, 

Respondents argue that if the Court is able to enact procedural rules in its decisional 

caselaw, then: 

if the Legislature were to be inclined to visit the 

question whether a particular common-law doctrine 

adopted by this Court is consistent with Florida public 

policy and the legitimate concerns of the governed, the 

Legislature first would be required to determine whether 

that doctrine is “substantive” or “procedural” under 

Article V, Section 2(a). If the latter, then the Legislature 

has now been cautioned to act only via a two-thirds vote 

to “repeal” the offending individual Florida Supreme 

Court decision in which the common-law rule was adopted 

or reaffirmed. 

But, having done so—that is, having made the 

determination that the common-law “rule” at issue is 

procedural, and having repealed that “rule” by a two-thirds 

vote, the Legislature has rendered itself powerless to act 

further. This is so because—all else aside—“statutes that 

detail only procedural requirements are an 

unconstitutional intrusion into the rule-making authority 

of this Court.” Se. Floating Docks, Inc. v. Auto-Owners 

Ins. Co., 82 So. 3d 73, 78 n.4 (Fla. 2012). Accordingly, in 

the separation-of-powers regime envisioned by the 

Opinion, once the Legislature theoretically decided to 

overturn Marsh by a two-thirds vote, it would have been 

powerless to enact any legislative provision to govern 

expert testimony, but would then have been required to 

leave a void.  

 

  The irony is that the process described above is almost entirely correct. The 
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sole error is Respondents’ reference to the Legislature “overturn[ing] Marsh by a 

two-thirds vote.” As explained above, Article V, Section 2, empowers the 

Legislature to overturn the procedural rule pronounced in Marsh—which is Frye—

not the Marsh decision itself. Otherwise, the process described above is exactly what 

the Florida Constitution requires. In effect, Respondents are complaining about 

blackletter constitutional law. The Florida Supreme Court has exclusive 

constitutional authority regarding wholly procedural rules. 

In this regard, Respondents are correct that, upon a hypothetical repeal of the 

Frye standard via a proper two-thirds majority, the Legislature would be “powerless 

to enact any legislative provision to govern expert testimony.” Indeed, Article II, 

Section 3, of the Florida Constitution states that no “one branch” of state government 

“shall exercise any powers appertaining to either of the other branches unless 

expressly provided herein.” Since Article V, Section 2, endows this Court with 

procedural rulemaking power, and the Constitution does not provide the Legislature 

with any procedural rulemaking power, the Legislature is, in fact, powerless to enact 

a procedural rule to replace one that it repeals. It is a complete non-sequitur, 

however, to conclude that as a result of this constitutional reality, this Court may not 

adopt procedural rules in decisional caselaw.  

In any event, as Respondents themselves have explained in their merits briefs, 

there is a long history of the Legislature statutorily enacting procedural rules that 
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this Court ultimately adopts, and sometimes rejects. Respondents’ Answer Brief at 

13-16. In line with this tradition, to fill a void created by a legislative repeal of a 

procedural rule, the Legislature could attempt to enact a replacement rule, but of 

course it would be subject to consideration and ultimate adoption or rejection by this 

Court.  

As to Respondents’ remaining arguments, Plaintiff respectfully rests on the 

arguments presented in its Brief on Jurisdiction and at oral argument, and on the 

points made in the Court’s jurisdictional analysis.  

WHEREFORE, Plaintiff respectfully requests that this Court deny 

Respondents’ Motion for Rehearing. 

Dated November 9, 2018        Respectfully submitted, 

 

 

 

 

 

THE FERRARO LAW FIRM, P.A. 

600 Brickell Ave., Suite 3800 

Miami, FL 33131 

Tel: (305) 375-0111 

Fax: (305) 379-6222 

 

By: /s/ James L. Ferraro, Esq. 

Fla. Bar No. 381659 

jlf@ferrarolaw.com 
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CERTIFICATE OF SERVICE 

 

  I hereby certify that, on November 9, 2018, a copy of the foregoing was filed 

electronically in this Court and served via registered e-mail to counsel listed below. 

Ausley McMullen 

Richard E. Doran 

rdoran@ausley.com 

123 South Calhoun Street 

P.O. Box 391 

Tallahassee, Florida 32302 

Tel: (850) 425-5304 

Fax: (850) 222-7560 

 

Attorneys for Respondent Crane Co. 

 

K&L Gates LLP 

Paul F. Hancock 

paul.hancock@klgates.com 

FL Bar No. 140619 

William J. Simonitsch 

william.simonitsch@klgates.com 

200 S. Biscayne Blvd., 3900 

Miami, FL 33131 

Tel: (305) 539-3300 

Fax: (305) 358-7095 

 

Attorneys for Respondent Crane Co. 

 

Levin, Papantonio, Thomas, 

Mitchell, Rafferty & Proctor, P.A. 

Wesley A. Bowden 

316 S. Baylen St., Suite 600 

Pensacola, FL 32502 

wbowden@levinlaw.com 

kshivers@levinlaw.com 

 

Counsel for Concerned Physicians, 

Scientists and Scholars 

Greenberg Traurig, P.A. 

Elliot H. Scherker  

scherkere@gtlaw.com 

Julissa Rodriguez 

rodriguezju@gtlaw.com 

Brigid F. Cech Samole  

cechsamoleb@gtlaw.com 

Sabrina F. Gallo 

gallos@gtlaw.com 

Stephanie L. Varela 

varelas@gtlaw.com 

miamiappellateservice@gtlaw.com 

333 Southeast Second Ave., Ste. 4400 

Miami, FL 33131 

Tel: (305) 579-0500 

Fax: (305) 579-0717 

 

Attorneys for Respondents R.J. 

Reynolds Tobacco Company, as 

successor-by-merger to Lorillard 

Tobacco Company, and Hollingsworth 

& Vose Company 

 

Boyd & Jenerette, P.A. 

Kansas R. Gooden 

201 North Hogan Street, Suite 400 

Jacksonville, FL 32202 

kgooden@boydjen.com 

 

Counsel for Florida Defense Lawyers 

Association 
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GrayRobinson, P.A. 

George N. Meros, Jr. 

Andy Bardos 

Post Office Box 11189 

Tallahassee, FL 

george.meros@gray-robinson.com 

andy.bardos@gray-robinson.com 

 

Counsel for Florida Justice Reform 

Institute 

 

Coker, Schickel, Sorenson, Posgay 

Camerlongo & Iracki 

Howard C. Coker 

136 East Bay Street 

Jacksonville, FL 32202 

hcc@cokerlaw.com 

 

Counsel for Florida Justice 

Association 

 

Holland & Knight LLP 

Joseph H. Varner, III 

P.O. Box 1288 

Tampa, FL 33601 

joe.varner@hklaw.com 

gloria.mcknight@hklaw.com 

 

Counsel for Dr. John Henderson 

Duffus, Professor Thomas A. Kubic, 

Professor Robert Nolan, and Professor 

Emanuel Rubin 

Creed & Gowdy, P.A. 

Bryan S. Gowdy 

865 May Street 

Jacksonville, FL 32204 

bgowdy@appellate-firm.com 

filings@appellate-firm.com 

 

Counsel for Florida Justice 

Association 

 

Washington Legal Foundation 

Cory L. Andrews 

2009 Massachusetts Ave., NW 

Washington, DC 20036 

candrews@wlf.org 

 

Counsel for Washington Legal 

Foundation 

 

Florida Justice Reform Institute 

William W. Large 

210 Monroe Street 

Tallahassee, FL 32301 

william@fljustice.org 

 

Counsel for Florida Justice Reform 

Institute 

 

Atlantic Legal Foundation 

Martin S. Kaufman 

500 Mamoroneck Ave., Suite 320 

Harrison, New York 10528 

mskaufman@atlanticlegal.org 

 

Counsel for Dr. John Henderson 

Duffus, Professor Thomas A. Kubic, 

Professor Robert Nolan, and Professor 

Emanuel Rubin 

 

/s/ James L. Ferraro, Esq. 


