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Supreme Court of Florida 
 

 
 

No. SC16-2182 
 

Richard DeLisle, 
Petitioner, 

 
v. 
 

Crane Co., et al., 
Respondents. 

 
 
RESPONDENT CRANE CO.’S RESPONSE TO PETITIONER’S MOTION 

FOR PENDING DAUBERT CASES TO TRAVEL TOGETHER 
 
 

The Court should strike or deny Petitioner’s motion to consolidate this 

action with the Bunin action,1 for at least the following reasons.  

First, the Court’s January 12, 2017 order stayed all proceedings in this 

matter in this Court, and Petitioner’s motion violates that order. Indeed, after the 

Court filed its stay order, Petitioner filed a motion six days later on January 18, 

2017, and then followed that motion with three supplemental motions filed on 

January 26 and 27, and February 13. And now, Petitioner has filed yet another 

motion despite the proceedings being stayed. Unlike Petitioner’s prior motions, 

this motion does not focus on the terms of this Court’s stay or the status or 

proceedings in the lower courts. Rather, it focuses solely on the manner in which 
                                           
1 Bunin v. Matrixx Initiatives Inc., SC16-1532.  

Filing # 53680034 E-Filed 03/14/2017 10:06:31 AM
R

E
C

E
IV

E
D

, 0
3/

14
/2

01
7 

10
:0

8:
26

 A
M

, C
le

rk
, S

up
re

m
e 

C
ou

rt



  

this Court will conduct proceedings in this Court, should the Court hear 

Petitioner’s appeal, and it is thus a violation of the Court’s January 12 Order.    

Second, Petitioner’s motion is premature, and would be premature even if all 

proceedings in this Court were not currently stayed. The Court has not granted 

discretionary review in Bunin, or in this action. If the Court were to grant 

discretionary review in both actions, only then would it be appropriate for 

Petitioner to make a request to consolidate the appeals. At this juncture, however, 

Crane Co. has not even had the opportunity to brief the threshold jurisdictional 

question in this action in light of the Court’s January 12 Order. In order to provide 

all parties an opportunity to be heard fully in this matter, the Court should provide 

Crane Co. with an opportunity to explain why the Court should not accept this 

appeal at all, before entertaining Petitioner’s consolidation motion, which 

implicitly assumes this Court will accept Petitioner’s appeal. 

Finally, Petitioner’s motion has no substantive merit. Crane Co. will not 

fully detail here the points that are much more appropriately detailed in its yet-to-

be-filed brief on jurisdiction, but it will provide one example of how the posture of 

this case makes it inadvisable to accept for appeal, and inadvisable to consolidate 

with Bunin, even if accepted. Petitioner presents this action as an opportunity for 

the Court to determine whether it was appropriate for Florida courts to apply the 

Daubert test,2 instead of the Frye test,3 before this Court had an opportunity to 

                                           
2 Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993).  
3 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).  



  

accept the Legislature’s 2013 adoption of the Daubert test. While Bunin may 

present the Court with that question, this action does not. Here, the Fourth District 

Court of Appeal’s holding did not turn on the application of Daubert instead of 

Frye. In fact, the Fourth District explained that Petitioner’s expert causation 

testimony was inadmissible under both the Daubert and Frye tests. See Fourth 

District’s Opinion at 4–5 n.7. In other words, the issue that Petitioner attempts to 

raise in this appeal would make no difference to the outcome of the action on 

remand.4 Thus, even if accepted for review, the question here would be different 

from the question presented in Bunin, and would necessarily focus on the issue of 

whether the District Court of Appeal correctly determined that Petitioner’s expert’s 

testimony did not meet the standards for admissibility under Frye. 

For all of these reasons, the Court should strike or deny Petitioner’s motion.  

March 14, 2017 Respectfully submitted, 
  

/s/ William J. Simonitsch    
William J. Simonitsch 
Florida Bar No.: 422060 
william.simonitsch@klgates.com 
K&L GATES LLP 
Attorneys for Defendant Crane Co. 
Southeast Financial Center  
200 South Biscayne Boulevard,  
Suite 3900 
Miami, Florida  33131-2399 

                                           
4 By contrast, in Bunin, the District Court of Appeal held that the trial court’s 
application of Daubert was dispositive—i.e., that the expert testimony held 
inadmissible under Daubert would have been admissible under pre-existing Florida 
standards for the admission of expert testimony. See Bunin v. Matrixx Initiatives, 
Inc., 197 So. 3d 1109, 1110 (Fla. 4th DCA 2016).  
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