
Supreme Court of Florida 
 

 
 

No. SC16-2182 
 

Richard DeLisle, 
Petitioner, 

 
v. 
 

Crane Co., et al., 
Respondents. 

 
 

RESPONDENT CRANE CO.’S OPPOSITION TO PETITIONER’S 
MOTION RE PROCEEDINGS IN TRIAL COURT PENDING REVIEW IN 

THIS COURT 
 
 

INTRODUCTION 

Petitioner’s motion to stay the Fourth District Court of Appeal’s mandate in 

this action should be denied because Petitioner provides no reason to grant such 

relief. There are three basic factors the Court considers on this type of motion: 

(i) likelihood the Court will accept jurisdiction; (ii) likelihood of success on the 

merits; and (iii) likelihood of harm if no stay is granted. See State ex rel. Price v. 

McCord, 380 So.2d 1037, 1038 n.3 (Fla. 1980). None of these factors is present 

here.  
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ARGUMENT 

A. Petitioner has not shown a likelihood that the Court will accept 

jurisdiction here.  

On January 12, 2017, this Court entered an Order that reads as follows: “The 

proceedings in this Court in the above case are hereby stayed pending disposition 

of Bunin v. Matrix, Case No. SC16-1532, which is pending in this Court.” Based 

solely on that Order, Petitioner asserts that the Supreme Court intends to exercise 

discretionary review over this matter, and that this, alone, somehow means a stay 

of the Fourth District’s mandate would be appropriate. Neither assertion is 

accurate.  

At this point, this Court has not even decided whether to grant discretionary 

review in Bunin, much less in this action. The Court has simply stayed its 

consideration of that threshold question in this action while it makes that threshold 

determination in Bunin. Thus, Petitioner has no reason to believe the Court intends 

to exercise jurisdiction here, and he has certainly not shown a likelihood that the 

Court will grant jurisdiction.  

B. Petitioner has not shown a likelihood of success on the merits.  

Petitioner has not even asserted, much less shown, that he will likely be 

successful on the merits here, even assuming the Court were to accept jurisdiction. 

And there is at least one clear reason why Petitioner is not likely to be successful 

on the merits. Petitioner has asked this Court to review whether the Fourth District 

Court of Appeal erred by applying the Daubert test for expert admissibility in this 

action. While Petitioner has shown no likelihood that the Court would reverse the 



  

Fourth District’s application of the Daubert test, it would make no difference to the 

merits of this action, in any event. Simply put, the Fourth District has already 

explained that it considered the expert causation testimony at issue here equally 

inadmissible, and insufficient to support the verdict against Crane Co., under the 

alternative Frye test. Crane Co. v. DeLisle, --- So. 3d ----, 2016 WL 6658470, at *3 

n.7 (Fla. 4th DCA Nov. 9, 2016). 

C. Finally, Petitioner has shown no likelihood of harm should a stay be 

denied.  

Even if the Court’s January 12 Order had indicated that the Court was likely 

to exercise discretionary review here, Petitioner fails to explain why that would 

mean this Court should stay the Fourth District’s mandate, or how any harm or 

prejudice will result in the absence of a stay. Petitioner seems to assume that any 

time this Court exercises discretionary review of a District Court of Appeal’s 

decision, the District Court’s mandate must be stayed. There is absolutely no 

support for that proposition, however, and Petitioner cites none.  

Indeed, Petitioner essentially conceded that a stay of the Fourth District’s 

mandate in this case is not necessary for this Court to review the Fourth District’s 

opinion by seeking review without moving to stay the mandate. Florida Rules of 

Appellate Procedure 9.310(e) and 9.340(a) “interact, specifically providing a 

fifteen-day delay in which parties may seek from the district court a stay of its 

mandate.” See McCord, 380 So.2d at 1038. Here, Petitioner did not seek a stay of 

the Fourth District’s mandate during that time period, or any time before seeking 

discretionary review of this Court. The fact that this Court has now stayed the 



  

jurisdictional briefing in this action does not lead to the conclusion that a stay of 

the Fourth District’s mandate is now necessary. It is not. 

Petitioner’s motion does not explain how he could possibly suffer any harm 

or prejudice by the Court’s denying his motion to stay the Fourth District’s 

mandate.1 There would be no such harm or prejudice. If the Court denies 

Petitioner’s motion to stay, and ultimately accepts jurisdiction here, all that will 

happen in the trial court is that Crane Co. will be permitted to pursue costs and to 

discharge it appeal bond. This will have no impact on the proceedings before this 

Court, and it will cause no harm to Petitioner, especially in light of the fact that the 

judgment against Crane Co. in this action has been vacated, and there is no reason 

why Crane Co. should have to maintain an appeal bond securing a vacated 

judgment.  
  

                                           
1 Petitioner argues in the filing he styled an “Emergency Supplement” to his 
motion to stay that, in the absence of a stay, this matter will reach a “hasty 
unauthorized precipitate finality.” See Emergency Supplement, p. 2. However, as 
noted above, it is beyond dispute that the issuance of a mandate, and proceedings 
in the trial court consistent with that mandate, in no way deprive this Court of its 
jurisdiction to review this matter (should the Court grant review). See McCord, 380 
So.2d at 1038. Thus, contrary to Petitioner’s contention, Crane Co. is not seeking 
to achieve some “hasty unauthorized precipitate finality.” Rather, it is seeking to 
have discharged its obligations under a substantial appeal bond that is no longer 
necessary in this matter and to seek the costs to which it is entitled. 
 



  

CONCLUSION 

For all these reasons, Petitioner’s motion should be denied.  
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