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Supreme Court of Florida 
 

____________________ 

No. SC16-2182  
____________________ 

 
 

RICHARD DELISLE, 
Petitioner/Appellee. 

 
v. 
 

CRANE CO. and R.J. REYNOLDS TOBACCO CO.,  
Respondents/Appellants, 

 
____________________________________________________________ 

 
NOTICE OF SUPPLEMENTAL AUTHORITY RE STAY ORDER  

_____________________________________________________________ 
  

 Petitioner calls the Court’s attention to the following authorities relevant to the 

Supreme Court’s usage of the term “this case” in the Stay Order issued January 12, 

2017: 

 Haines City Comm. Develop. v. Heggs, 658 So.2d 523 (Fla. 1995) (“As a case 

[e.s.] travels up the judicial ladder, review should consistently become narrower 

….”).   

 Ivey v. Allstate Ins. Co., 774 So.2d 679 (Fla. 2010) (“As a case [e.s.] travels up 

the judicial ladder, review should consistently become narrower ….”).   

 Custer Med. Ctr. v. United Auto Ins. Co., 62 So.3d 1086 (Fla. 2010) (“As a case 
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[e.s.] travels up the judicial ladder, review should consistently become narrower 

….”).   

 Nader v. Fla. Dept. of Highway Safety & Motor Veh., 87 So.3d 712 (Fla. 2012) 

(“As a case [e.s.] travels up the judicial ladder, review should consistently become 

narrower ….”).     

 These authorities show that the term “this case” has both a general meaning 

(referring to the legal dispute between the parties in all of its manifestations within 

the Florida court system) as well as a meaning as to a unique, specific identifying 

number given by the various tribunals at each stage.   

Certificate of Font Compliance 

 We have set the font in MS Word 2010, Times New Roman, 14-point.   

Certificate of Filing and Service 
 
 We hereby certify that in compliance with Fla. R. Jud. Adm. 2.515 this Notice 
was electronically filed on January 27, 2017.  I further certify that in compliance 
with Fla. R. Jud. Adm. 2.516 this Motion was electronically filed on January 27, 
2017.    
 

Respectfully submitted, 
Gary M. Farmer Sr. 

FARMER JAFFE WEISSING EDWARDS FISTOS & LEHRMAN P.L. 
425 S. Andrews Ave., Ste. 2 

Ft. Lauderdale, FL 33301-3268 
Primary: staff.efile@pathtojustice.com 

Secondary: farmergm@att.net 
& 

David A. Jagolinzer, Esq.  
Paulo R. Lima, Esq. 

THE FERRARO LAW FIRM, P.A., 



 

3 
 

Counsel for Appellee  
600 Brickell Ave., 38th Floor,  

Miami, FL 33131;  
daj@ferrarolaw.com 
prl@ferrarolaw.com  

 
By: /s/ Gary M. Farmer, Sr.     

   Gary M. Farmer, Sr. 
   (FBN 177611) 

 
 

Service List 
 

 Eliot H. Scherker, Sabrina R. Gallo, Julissa Rodriguez, Brigid F. Cech Samole, 
Stephanie L. Varela, Counsel for Lorillard Tobacco, Co., et al., GREENBERG 

TRAURIG, P.A., 333 S.E. 2d Ave., Suite 4400, Miami, FL 33131; scherkere 
@gtlaw.com; ferriss@gtlaw.com; rodriguezju@gtlaw.com; cechsamoleb@gtlaw. 
com; varelas@gtlaw.com; miamiappellateservice@gtlaw.com.  
 
 Rebecca C. Kibbe, K&L GATES, LLP, Counsel for Crane Co., Southeast 
Financial Center, #3900, 200 S. Biscayne Blvd., Miami, FL 33131; Rebecca. 
Kibbe@klgates.com. 
 
 Laura K. Whitmore, ADAMS AND REESE, LLP, 101 E. Kennedy Blvd., #4000, 
Tampa, FL 33602; laura.whitmore@arlaw.com.  
 
/gmfsr 
 



Haines City Comm. Develop. v. Heggs, 658 So.2d 523 (Fla. 1995)



Haines City Community Development v. Heggs, 658 So.2d 523 (1995)

20 Fla. L. Weekly S318

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite Yellow Flag - Negative Treatment

 Declined to Extend by Gawker Media, LLC v. Bollea, Fla.App. 2 Dist.,

July 2, 2015

658 So.2d 523
Supreme Court of Florida.

HAINES CITY COMMUNITY DEVELOPMENT,
d/b/a Parkview Village, Petitioner,

v.
Leila HEGGS, Respondent.

No. 84243.
|

July 6, 1995.

Final judgment of eviction entered by county court
was appealed. The Circuit Court, Polk County, Randall
G. McDonald, J., reversed county court's judgment.
Landlord petitioned for writ of certiorari. The District
Court of Appeal, Lazzara, J., 647 So.2d 855, denied
petition, but certified question. The Supreme Court,
Anstead, J., held that standard of review for certiorari
in District Court of Appeal when it reviews an order of
circuit court acting in its review capacity over county court
is limited to whether circuit court afforded procedural
due process and whether circuit court applied correct
law, which is synonymous with observing essential
requirements of law.

Question answered.

Attorneys and Law Firms

*524  Jerri A. Blair of Blair & Cooney, P.A., Tavares, for
petitioner.

Nora Leto, Florida Rural Legal Services, Inc., Lakeland;
Cathy L. Lucrezi, Florida Rural Legal Services, Inc., Fort
Myers, for respondent.

Opinion

ANSTEAD, Justice.

We have for review the following question certified to be
of great public importance:

AFTER EDUCATION
DEVELOPMENT CENTER, INC.

v. CITY OF WEST PALM BEACH,
541 So.2d 106 (Fla.1989), DOES
THE STANDARD OF REVIEW
IN COMBS v. STATE, 436 So.2d
93 (Fla.1983), STILL GOVERN
A DISTRICT COURT OF
APPEAL WHEN IT REVIEWS,
PURSUANT TO FLORIDA
RULE OF APPELLATE
PROCEDURE 9.030(b)(2)(B), AN
ORDER OF A CIRCUIT COURT
ACTING IN ITS REVIEW
CAPACITY OVER A COUNTY
COURT?

See Haines City Community Dev. v. Heggs, 647 So.2d
855, 857 (Fla. 2d DCA 1994). We have jurisdiction,
article V, section 3(b)(4), Florida Constitution, and
answer the certified *525  question in the affirmative by
holding that the standards of review announced in Combs
and Educational Development Center are the same. We
approve the district court decision.

PROCEDURAL FACTS

This case originates from a final judgment entered
in county court in favor of petitioner Haines City
Community Development, d/b/a Parkview Village
(Parkview), evicting the respondent Leila Heggs for non-
payment of rent. Upon appeal, the circuit court reversed
the county court's judgment. Parkview then sought
common-law certiorari review of the circuit court's order
in the Second District Court of Appeal, which denied the
petition upon the authority of Combs v. State, 436 So.2d
93 (Fla.1983). The district court expressed some concern,
however, about the prevailing law defining the standard
of review of a district court when reviewing an appellate
decision of a circuit court. The court was particularly
concerned that we may have recently adopted a different
standard for review of administrative proceedings, and it
was unclear if the standard was intended to supplant the
Combs standard.

LAW & ANALYSIS

History of Common-Law Writ of Certiorari in Florida
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Legal historians have told us that the English common-
law writ of certiorari was an original writ issuing out of
chancery or the King's Bench, directing that an inferior
tribunal return the record of a pending cause so that
the higher court could review the proceedings. George E.
Harris, A Treatise on the Law of Certiorari § 1 (1893). The
use of the writ was continued in the American courts, both
state and federal. A more recent treatise defines certiorari
as a discretionary writ issued by an appellate court to a
lower court in cases where an appeal or writ of error was
unavailable, directing that the record of the lower court be
provided for review to determine whether the lower court
has exceeded its jurisdiction or not proceeded according

to law. 3 Fla.Jur.2d Appellate Review § 456 (1978). 1

[1]  This Court 2  first recognized its common-law
certiorari jurisdiction in Halliday v. Jacksonville &
Alligator Plank Road Co., 6 Fla. 304 (1855), and defined
its use in rather broad and general terms:

[A] writ of certiorari will lie from this court to any of
the inferior jurisdictions, whenever an appropriate case
may be presented, or it shall become necessary for the
attainment of justice.
Id. at 305. In 1882, in an opinion which retains its
currency and whose clarity remains a hallmark, we
defined the writ in more precise terms:

The question which this certiorari
brings here is ... whether the
Judge exceeded his jurisdiction
in hearing the case at all, or
adopted any method unknown to
the law or essentially irregular in
his proceeding under the statute.
A decision made according to
the form of law and the
rules prescribed for rendering it,
although it may be erroneous in its
conclusion as to what the law is as
applied to facts, is not an illegal
or irregular act or proceeding
remediable by certiorari.

Basnet v. City of Jacksonville, 18 Fla. 523, 526-27 (1882);
see also Edgerton v. Mayor of Green Cove Springs, 18
Fla. 528 (1882).

[2]  [3]  [4]  [5]  In Basnet and its progeny we refined the
nature and scope of certiorari. We described certiorari as

appellate in character in the sense that it involves a limited
review of the proceedings of an inferior jurisdiction.
Basnet, 18 Fla. at 527. “It is original in the sense that
the subject-matter of the suit or proceeding which it
brings before the court are not here reinvestigated, tried
and determined upon the merits generally as upon *526
appeal at law or writ of error.” Id. This explanation, stated
another way, importantly emphasizes that certiorari

should not be used to grant a second appeal. 3  Id.;
Kennington v. Gillman, 284 So.2d 405, 406 (Fla. 1st DCA

1973). 4

In Jacksonville, T. & K.W. Railway Co. v. Boy, 34 Fla.
389, 393, 16 So. 290, 291 (1894), we reviewed a circuit
court decision affirming a county court judgment, and,
while repeating certain language from Basnet, we also
stated that we have the power to review and quash, on
common-law certiorari, the proceedings of an inferior
tribunal when it proceeds without jurisdiction or when its
procedure is illegal, unknown to the law, or essentially
irregular. Id. at 392, 16 So. 290. Further, in examining the
scope of review in other states, we endorsed the practice
in Illinois where the superior court determines “whether
the inferior court had jurisdiction, or had exceeded its
jurisdiction, or had failed to proceed according to the
essential requirements of the law.” Id. at 393, 16 So. 290
(emphasis added). In conclusion, we found that “[t]he
judgment of affirmance in the record before the Circuit
Court was such an essential irregularity and departure
from prescribed rules of procedure in such cases as to
require that it be quashed, and a judgment will therefore
be entered accordingly.” Id. at 396, 16 So. 290.

In Mernaugh v. City of Orlando, 41 Fla. 433, 27 So. 34
(1899), this Court explicitly incorporated the “essential
requirements of law” language into our standard:

The rule established here is that the
Supreme Court has power to review
and quash, on the common-law
writ of certiorari, the proceedings of
inferior tribunals when they proceed
in a cause without jurisdiction, or
when their procedure is essentially
irregular and not according to the
essential requirements of law, and no
appeal or direct method of reviewing
the proceeding exists.
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Id. at 442, 27 So. 34 (emphasis added).

CONSISTENCY IN APPLICATION

It has been correctly noted that despite the announcement
of a narrow standard of review, the scope of substantive
review by certiorari actually applied was often, for all
practical purposes, fully as broad as review by appeal.
William H. Rogers & Lewis Rhea Baxter, Certiorari in

Florida, *527  4 U.Fla.L.Rev. 477, 498, 500 n. 90 (1951). 5

This tendency was so apparent that the discussion in
Florida Jurisprudence noted that in many certiorari cases
“it may appear that an error on which the reviewing
court questions the lower court's judgment is no more
fundamental or in violation of an essential requirement
of the law than what otherwise would be reversible

error on appeal.” Haddad, supra, at 221 n. 113. 6

Throughout the years, Florida courts have also used many
terms interchangeably to describe a “departure from the

essential requirements of law.” 7  Beginning in the early
1960's, however, a more consistent practice seemed to
emerge of “restricting the scope of review so that the
reality of the extent of review on certiorari was to a large
degree commensurate with the rhetoric of limited review.”

Haddad, supra, at 221 (footnote omitted). 8

Despite this “all over the waterfront” picture, some
opinions should be noted for their tight and lucid language
in capturing the essence of the appropriate use of the writ.
In State v. Smith, 118 So.2d 792 (Fla. 1st DCA 1960),
Judge Wigginton explained:

Certiorari is a common-law writ which issues in the
sound judicial discretion of the court to an inferior
court, not to take the place of an appeal, but to cause
the entire record of the inferior court to be brought
up in order that it may be determined from the face
thereof whether the inferior court has exceeded its
jurisdiction, or has not proceeded according to the
essential requirements of law. Confined to its legitimate
scope, the writ may issue within the court's discretion
to correct the procedure of courts wherein they have
not observed those requirements of the law which are
deemed to be essential to the administration of justice....
Failure to observe the essential requirements of law
means failure to accord due process of law within the
contemplation of the Constitution, or the commission of

an error so fundamental in character as to fatally infect
the judgment and render it void. ...

It seems to be the settled law of this state that the duty
of a court to apply to admitted facts a correct principle
of law is such a fundamental and essential element of
the judicial process that a litigant cannot be said to have
had the remedy by due course of law [guaranteed by
the Florida Constitution], if the judge fails or refuses to
perform that duty.

Id. at 795 (footnote omitted) (emphasis added).

In 1985, Chief Justice Boyd also captured the essence of
the standard:

The required “departure from the essential
requirements of law” means something far beyond legal
error. It means an inherent illegality or irregularity,
an abuse of judicial power, an act of judicial tyranny
perpetrated with disregard of procedural requirements,
resulting in a gross miscarriage of justice. The writ of
certiorari properly issues to correct essential illegality
but not legal error.

*528  Jones v. State, 477 So.2d 566, 569 (Fla.1985) (Boyd,
C.J., concurring specially).

Combs

In Combs v. State, 436 So.2d 93 (Fla.1983), this Court held
that the district court had applied too narrow a certiorari
standard of review. Melvin Combs was convicted in
county court of driving while intoxicated. At trial, Combs
claimed that certain statements he made at the accident
scene were privileged. The county court rejected the
claim, and, on appeal after conviction, the circuit court
affirmed. In denying certiorari, the district court stated
that its review was limited to: “violations which effectively
deny appellate review such as a circuit judge rendering a
decision without allowing briefs to be filed and considered,
a circuit judge making a decision without a record to
support the decision or the circuit court dismissing an
appeal improperly.” Combs v. State, 420 So.2d 316, 317
(Fla. 5th DCA 1982) (citation omitted). In rejecting this
scope of review as too narrow, we acknowledged that
application of the phrase “departure from the essential
requirements of law” had generated much confusion.
Combs, 436 So.2d at 95. We attributed the confusion
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mainly to the difficulty encountered by the courts in
maintaining the distinction between certiorari review and

the standard used in reviewing legal error on appeal. 9

In an effort to clarify the certiorari standard, we
elaborated on the meaning and boundaries of “departure
from the essential requirements of law”:

[T]he phrase “departure from the essential requirements
of law” should not be narrowly construed so as to
apply only to violations which effectively deny appellate
review or which pertain to the regularity of procedure.
In granting writs of common-law certiorari, the district
courts of appeal should not be as concerned with the mere
existence of legal error as much as with the seriousness of
the error. Since it is impossible to list all possible legal
errors serious enough to constitute a departure from the
essential requirements of law, the district courts must
be allowed a large degree of discretion so that they
may judge each case individually. The district courts
should exercise this discretion only when there has been
a violation of clearly established principle of law resulting
in a miscarriage of justice.

It is this discretion which is the essential distinction
between review by appeal and review by common-law
certiorari. A district court may refuse to grant a petition
for common-law certiorari even though there may have
been a departure from the essential requirements of law.
The district courts should use this discretion cautiously
so as to avert the possibility of common-law certiorari
being used as a vehicle to obtain a second appeal.

Combs, 436 So.2d at 95-96 (emphasis added) (citations
omitted). We concluded in Combs that the district court
reached a correct result, albeit for the wrong reason, in
denying certiorari, despite its use of an erroneous standard

of review. Id. at 96. 10

*529  Educational Development Center

The case of Education Development Center v. City of West
Palm Beach, 541 So.2d 106 (Fla.1989), unlike Combs,
began in an administrative agency-a zoning board of
appeals. Further, in contrast to Combs, we held that the
district court had applied too broad a standard of review.

In Education Development Center [hereinafter EDC ],
the petitioner sought permission from the Zoning Board
of Appeal (Board) to convert its residential property
to a private preschool and kindergarten. The Board
denied EDC's application and EDC appealed to the
circuit court. The circuit court reversed, and concluded
there was “substantially competent evidence” to support
EDC's application as required by the zoning code.
Subsequently, the district court granted the Board's
petition for certiorari, and found that the circuit court

had applied an incorrect standard of review. 11  EDC, 541
So.2d at 107.

On remand and reconsideration, the circuit court again
reversed the zoning board decision, this time finding that
“there was no substantial competent evidence to support
the City's denial of the petition.” Id. at 108. Upon a
second review in the district court, the circuit court's
decision was again quashed, based upon the district court's
disagreement with the trial court as to the existence of
substantial competent evidence to support the Board's

decision. 12  City of W. Palm Beach v. Education Dev. Ctr.,
526 So.2d 775, 777 (Fla. 4th DCA 1988).

In our review of EDC, we relied on City of Deerfield Beach
v. Vaillant, 419 So.2d 624, 626 (Fla.1982), to define the
district court's standard of review, and stated:

[T]he principles expressed by the
Court in Vaillant clearly define the
standards of review applicable here.
There was no contention of a denial
of due process and the district court
of appeal did not find that the trial
judge applied an incorrect principle
of law. The district court of appeal
simply disagreed with the circuit
court's evaluation of the evidence.
Accordingly, we reaffirm Vaillant
and quash the decision of the district
court.

541 So.2d at 108-09.

Combs and EDC

To some extent Combs and EDC may be viewed as the
bookends of appellate certiorari review, one pointing out
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an overly strict standard, while the other quashes the use
of an overly broad standard. However, both decisions
mandate a narrow standard of review and emphasize that
certiorari should not be utilized to provide “a second
appeal.”

In Combs we held that a district court's review of an
appellate circuit court decision should determine whether
there was a “departure from the essential requirements
of law.” We emphasized that there must be “a violation
of a clearly established principle of law resulting in a
miscarriage of justice.” On the other hand, EDC held
that a district court's review of an appellate circuit court's
decision which reviewed an administrative agency decision
should consider whether the “circuit court afforded
procedural due process and applied the correct law.”
Accordingly, the question becomes whether these *530
two standards are different, and, if so, whether a difference

is justified. 13

[6]  Vaillant illustrates the relationship of these standards.
In Vaillant, we agreed with the decision and rationale of
the Fourth District which reviewed the case before it came
to us. 419 So.2d at 626. The district court had determined
that procedural due process was afforded and that essential
requirements of the law were observed. We actually held,
however, that a district court, upon review of a circuit
court's judgment, determines whether the circuit court
“afforded procedural due process and applied the correct
law.” Id. (emphasis added). When the above two standards
are juxtaposed, we conclude that “applied the correct law”
is synonymous with “observing the essential requirements
of law.” See, e.g., Manatee County v. Kuehnel, 542 So.2d
1356, 1358 (Fla. 2d DCA) (holding that when district
court reviews decision of circuit appellate court standard
of review is whether court afforded procedural due process
and observed essential requirements of law), review denied,
548 So.2d 663 (Fla.1989). Therefore, when the Combs and
EDC standards are reduced to their core, they appear to
be the same. Moreover, we can see no justifiable reason
for adopting different standards for district court review
in such cases.

[7]  [8]  Common-law certiorari has been made available
to review quasi-judicial orders of local agencies and
boards not made subject to the Administrative Procedure
Act when no other method of review is provided.
See De Groot v. Sheffield, 95 So.2d 912 (Fla.1957).
If the administrative action was initially reviewable by

certiorari to the circuit court, the district court then has
jurisdiction to review the circuit court's decision by a
second petition for writ of certiorari. Phillip J. Padovano,
Florida Appellate Practice § 3.7 (1988) (citing Tomeu
v. Palm Beach County, 430 So.2d 601 (Fla. 4th DCA
1983)). However, certiorari in circuit court to review local
administrative action under Florida Rule of Appellate
Procedure 9.030(c)(3) is not truly discretionary common-
law certiorari, because the review is of right. Vaillant, 419
So.2d at 625-26; see also EDC, 541 So.2d at 108. In other
words, in such review the circuit court functions as an
appellate court, and, among other things, is not entitled to
reweigh the evidence or substitute its judgment for that of
the agency. See EDC, 541 So.2d at 108.

[9]  As a case travels up the judicial ladder, review should
consistently become narrower, not broader. We have held
that circuit court review of an administrative agency
decision, under Florida Rule of Appellate Procedure
9.030(c)(3), is governed by a three-part standard of
review: (1) whether procedural due process is accorded;
(2) whether the essential requirements of law have been
observed; and (3) whether the administrative findings
and judgment are supported by competent substantial
evidence. Vaillant, 419 So.2d at 626. The standard of
review for certiorari in the district court effectively
eliminates the substantial competent evidence component.
The inquiry is limited to whether the circuit court afforded
procedural due process and whether the circuit court
applied the correct law. As explained above, these two
components are merely expressions of ways in which the
circuit court decision may have departed from the essential
requirements of the law. In short, we have the same
standard of review as a case which begins in the county
court. See William A. Haddad, “Writ of Certiorari in
Florida,” in The Florida Bar, Florida Appellate Practice §
18.3 (3d ed. 1993).

This standard, while narrow, also contains a degree

of flexibility and discretion. 14  For *531  example,
a reviewing court is drawing new lines and setting
judicial policy as it individually determines those errors
sufficiently egregious or fundamental to merit the extra
review and safeguard provided by certiorari. This may
not always be easy since the errors in question must be
viewed in the context of the individual case. It may also
be true that review of administrative decisions may be
more difficult, since care must be exercised to determine
the nature of the administrative proceeding under review,
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and to distinguish between quasi-judicial proceedings and
those legislative in nature. There is no complete catalog
that the court can turn to in resolving a particular case.

CONCLUSION

The district court's opinion in this case is an excellent
example of the correct application of the limited standard
of review available to litigants after they have had the
benefit of an appeal in the circuit court. The district court
opinion noted:

In this case, even if we were to conclude that the circuit
court's order departed from the essential requirements
of the law, we cannot say that such a departure was
serious enough to result in a miscarriage of justice. The
order did nothing more than reverse a county court's
eviction judgment based on a peculiar set of facts. It did
not deprive the petitioner of its day in court, nor has
it foreclosed the petitioner from seeking eviction of the
respondent because of future non-payment of rent. See

State v. Roess, 451 So.2d 879 (Fla. 2d DCA 1984). Thus,
we are unable to conclude that this is one of “those
few extreme cases where the appellate court's decision is
so erroneous that justice requires that it be corrected.”
Combs, 436 So.2d at 95.

Heggs, 647 So.2d at 856. This analysis captures the essence
of our holdings in Combs and EDC.

We answer the certified question in the affirmative and
hold that the standards of review announced in Combs
and Educational Development Center are the same. We
approve the decision below.

It is so ordered.

GRIMES, C.J., and OVERTON, SHAW, KOGAN,
HARDING and WELLS, JJ., concur.

All Citations
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Footnotes
1 Our discussion in this opinion will generally be limited to the use of certiorari to review circuit court decisions rendered

by that court acting in its review capacity. We will not discuss other possible uses of certiorari such as its use to review
interlocutory or non-final orders of a lower court.

2 Interestingly, the present Florida Constitution does not grant the Florida Supreme Court any general power to issue
common law writs of certiorari. See Vetrick v. Hollander, 464 So.2d 552, 553 (Fla.1985); Robinson v. State, 132 So.2d
3, 5 (Fla.1961).

3 It has been noted that there are at least four distinguishing features between review by common-law certiorari and review
by appeal which is provided by law. G-W Dev. Corp. v. Village of N. Palm Bch. Zoning Bd. of Adjustment, 317 So.2d
828, 830 (Fla. 4th DCA 1975). First, common-law certiorari is available only “where no direct appellate proceedings are
provided by law.” Id. Second, common-law certiorari is entirely discretionary with the court, as opposed to an appeal
which is taken as a matter of right. Id. Third, the scope of review by common-law certiorari is traditionally limited and
much narrower than the scope of review on appeal. That is, on appeal, all errors below may be corrected: jurisdictional,
procedural, and substantive; and judgments below may be modified, reversed, remanded with directions, or affirmed.
Fourth, common-law certiorari will only lie to review judicial or quasi-judicial action, never purely legislative action, in
contradistinction to review by appeal which is provided by law and by which the legislature can authorize review of a
wider scope. Id. at 831.

4 The policy behind this rule is simple. The circuit court is the court of final appellate jurisdiction in cases originating in
county court. See art. V, § 5, Fla. Const. Prior to the establishment of the district courts, we noted that if the role of
certiorari was expanded to review the correctness of the circuit court's decision, it would amount to a second appeal. If an
appellate court gives what amounts to a second appeal, by means of certiorari, it is not complying with the Constitution,
but is taking unto itself the circuit courts' final appellate jurisdiction and depriving litigants of final judgments obtained
there. If, in cases originating in courts inferior to the circuit courts, another appeal from the circuit court is afforded in
the guise of certiorari, then a litigant will have two appeals from the court of limited jurisdiction, while a litigant would be
limited to only one appeal in cases originating in the trial court of general jurisdiction. Flash Bonded Storage Co. v. Ades,
152 Fla. 482, 483, 12 So.2d 164, 165 (1943). There are societal interests in ending litigation within a reasonable length of
time and eliminating the amount of judicial labors involved in multiple appeals. Further, while obviously important, circuit
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court opinions are not widely reported and used as precedent. William A. Haddad, The Common Law Writ of Certiorari
in Florida, 29 U.Fla.L.Rev. 207, 227 (1977).

5 For a more detailed discussion of this trend see Rogers & Baxter, supra, at 498-99.

6 The treatise lists the types of errors held to be departures from the essential requirements of law. Haddad, supra, at 221
n. 113; see 5 Fla.Jur.Certiorari § 31 (1955).

7 For example, in determining whether there was a “departure from the essential requirements of law” reviewing courts
have inquired: (1) whether the lower court proceeded “according to justice” or deprived the petitioner of fundamental
rights, resulting in serious and material injury or gross injustice; (2) whether the judgment is authorized by law or is invalid,
illegal, essentially irregular, or prejudicial; (3) whether the court rendering judgment lacked jurisdiction; (4) whether the
circuit court's appellate judgment violates established principles of law; (5) whether the judgment results in a substantial
injury to the legal rights of the petitioner; (6) whether the judgment constitutes a palpable miscarriage of justice; or (7)
whether the lower court applied the wrong rule of law to the evidence. 5 Fla.Jur. Certiorari §§ 25, 30, 31 (1955).

8 Mr. Haddad attributes this trend to the greater caseload in the appellate courts and further noted that typical of cases
granting certiorari were those in which the reviewing court quashed affirmances of criminal convictions where virtually
no evidence was found on a material element of the crime; those in which the circuit court reversed a lower court on the
basis of a patently erroneous statement of law; and those in which the circuit court dismissed an appeal because the
record was late and the fault was apparently that of the lower court clerk rather than of the appellant or his attorney. Id.

9 See, e.g., In re Camm, 294 So.2d 318 (Fla.), cert. denied, 419 U.S. 866, 95 S.Ct. 121, 42 L.Ed.2d 103 (1974); Westerman
v. Shell's City, Inc., 265 So.2d 43 (Fla.1972); Goodkind v. Wolkowsky, 151 Fla. 62, 9 So.2d 553 (1942); Biscayne Beach
Theatre, Inc. v. Hill, 151 Fla. 1, 9 So.2d 109 (1942).

10 We applied Combs in State v. Pettis, 520 So.2d 250 (Fla.1988), to further clarify the distinction between “essential
illegality” and mere “legal error.” The state made a pretrial motion to prevent Pettis from questioning a police officer at
trial about five departmental reprimands the officer had received. Upon the denial of the motion in limine, the state filed
a petition for writ of certiorari, which was granted by the Fourth District Court of Appeal. Accordingly, the Fourth District
quashed the order denying the state's motion in limine. In its opinion, the district court held that Pettis could not use
evidence of the officer's prior reprimands to impeach his character for truthfulness because the officer's character trait
was not an essential element of the charge or defense. Id. at 251.

While we agreed that the trial judge erred in permitting the police officer to be questioned concerning unrelated
reprimands, we did not believe it rose to the level of being a departure from the essential requirements of law:

[W]e cannot say that the ruling was a departure from the essential requirements of law. While some pretrial
evidentiary rulings may qualify for certiorari, it must be remembered that the extraordinary writ is reserved for those
situations where “there has been a violation of a clearly established principle of law resulting in a miscarriage of
justice.” Combs v. State, 436 So.2d 93, 96 (Fla.1983).

Id. at 254 (footnote omitted).

11 The district court explained:
[T]he circuit court departed from the essential requirements of law by applying an incorrect standard of review. The
question is not whether, upon review of the evidence in the record, there exists substantial competent evidence
to support a position contrary to that reached by the agency. Instead, the circuit court should review the factual
determination made by the agency and determine whether there is substantial competent evidence to support the
agency's conclusion.

City of West Palm Beach v. Education Dev. Ctr., 504 So.2d 1385, 1386 (Fla. 4th DCA 1987).

12 In contrast to the circuit court, the district court found:
There was substantial evidence to support the denial of the application to permit the operation of a preschool in this
residential area. To find to the contrary, we conclude that the lower tribunal either reinterpreted the inferences which
the evidence supported or reweighed that evidence; in either event substituting its judgment for that of the zoning
board, which it may not properly do.

City of W. Palm Beach v. Education Dev. Ctr., 526 So.2d 775, 777 (Fla. 4th DCA 1988).

13 Post-EDC and post-Combs cases have consistently applied the standards of review espoused in each case. See, e.g.,
post-EDC cases: Branch v. Charlotte County, 627 So.2d 577 (Fla. 2d DCA 1993); Manatee County v. Kuehnel, 542 So.2d
1356 (Fla. 2d DCA 1989), review denied, 548 So.2d 663 (Fla.1989); post-Combs cases: State v. Frazee, 617 So.2d 350
(Fla. 4th DCA 1993); Horatio Enterprises, Inc. v. Rabin, 614 So.2d 555 (Fla. 3d DCA 1993); Slater v. State, 543 So.2d
869 (Fla. 2d DCA 1989).

14 One critic has noted:
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Some errors are so fundamental as to clearly fall within the term; others clearly do not fall within any reasonable
interpretation. The vagueness of the phrase, however, means that there is a large grey area. Properly conceived,
the discretion often mentioned in relation to common law certiorari should be exercised in this grey area. This should
not be an unprincipled or arbitrary discretion but should depend on the court's assessment of the gravity of the error
and the adequacy of other relief. A judicious assessment by the appellate court will not usurp the authority of the
trial judge or the role of any other appellate remedy, but will preserve the function of this great writ of review as a
“backstop” to correct grievous errors that, for a variety of reasons, are not otherwise effectively subject to review.

Haddad, supra, at 228.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment

 Distinguished by Allstate Ins. Co. v. Kaklamanos, Fla., April 3, 2003

774 So.2d 679
Supreme Court of Florida.

Farren IVEY, Petitioner,
v.

ALLSTATE INSURANCE CO., Respondent.

No. SC95515.
|

Dec. 7, 2000.

Insured brought action against automobile insurer to
recover attorney fees for untimely payment of personal
injury protection (PIP) benefits. The County Court, Dade
County, denied request. On appeal, the Circuit Court,
Appellate Division, Karlan, Freeman, and Schumacher,
JJ., reversed. Insurer petitioned for writ of certiorari. The
District Court of Appeal, Levy, J., 728 So.2d 282, quashed
the decision and remanded. On review, the Supreme
Court, Lewis, J., held that: (1) certiorari review was
improper, and (2) the insured was entitled to attorney fees.

Quashed.

Anstead, J., concurred in the result.

Wells, C.J., dissented and filed opinion.

Harding, J., dissented and filed opinion in which Wells,
C.J., concurred.

Attorneys and Law Firms

*680  Roy D. Wasson, Miami, Florida; and Ross Bennett
Gampel of Klemick and Gampel, P.A., Miami, Florida,
for Petitioner.

Richard A. Sherman and Rosemary B. Wilder of the Law
Offices of Richard A. Sherman, P.A., Fort Lauderdale,
Florida; and Frank S. Goldstein and Christopher L.
Kirwan of Green, Murphy, Wilke & Murphy, P.A., Fort
Lauderdale, Florida, for Respondent.

Dean Mitchell, Ocala, Florida, for Academy of Florida
Trial Lawyers, Amicus Curiae.

Opinion

*681  LEWIS, J.

We have for review Allstate Insurance Co. v. Ivey, 728
So.2d 282 (Fla. 3d DCA 1999), on the basis of express and
direct conflict with Haines City Community Development
v. Heggs, 658 So.2d 523 (Fla.1995); Wollard v. Lloyd's
& Companies of Lloyd's, 439 So.2d 217 (Fla.1983); and
Dunmore v. Interstate Fire Insurance Co., 301 So.2d 502
(Fla. 1st DCA 1974). We have jurisdiction. Art. V, § 3(b)
(3), Fla. Const. For the reasons detailed below, we quash
the Third District's decision in Ivey.

FACTS

While standing on a sidewalk, Farren Ivey was struck by
an automobile operated by an Allstate-insured motorist.
She suffered injuries to both her lower left leg and right
shoulder. After receiving treatment for her injuries, Ivey
timely applied to Allstate for personal injury protection
(PIP) benefits. A health insurance claim form (HICF),
reflecting a total of $710 in charges for treatment, along
with the physician's report, was timely and properly
forwarded to Allstate. While the HICF itself did not
specify with absolute clarity whether the charges related

to treatment for one or two injuries, 1  the physician's
report very clearly and unambiguously stated that Ivey
had received treatment for both injuries. Allstate, without
conducting any investigation whatsoever and without
even referring to the physician's report, decided to simply
assume that the amount claimed represented treatment
for only one injury. Thus, Allstate unilaterally decided
to make a reduced PIP payment reflecting only eighty
percent of what Allstate had itself estimated to be the
proper cost of treatment for one injury.

Ivey filed the present action seeking payment of the proper
PIP amount alleging that Allstate had not provided full
payment within thirty days after receiving written notice
of the covered loss, as required by section 627.736(4)
(b), Florida Statutes (1995). Ivey sought recovery of the
additional amount appearing on the HICF which Allstate
had unilaterally reduced. During the deposition of the
treating physician, Allstate realized that Ivey had received
treatment for two injuries and, therefore, the doctor was
actually entitled to the amount Allstate had unilaterally
and without investigation withheld. It was only after the
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filing of the legal action and the completion of some
discovery that Allstate finally paid the additional amount
to which the doctor was actually entitled and for which
Ivey had initially submitted a claim. Ivey then requested
an award of attorney's fees pursuant to sections 627.736(8)
and 627.428(1), Florida Statutes (1995), because Allstate
had conceded and paid the additional amount actually due
and owing.

The county court concluded that because Allstate had
paid the balance owed within thirty days of learning of its
own unilateral mistake, Ivey was not entitled to attorney's
fees. The county court reasoned that Allstate was not
required to look beyond the HICF to clarify any questions
or alleged ambiguities. The circuit court, sitting in its
appellate capacity, reversed the county court's decision
and in a written opinion unanimously held that Ivey was
entitled to attorney's fees because a simple investigation
by Allstate, within the initial thirty-day statutory period,
would have revealed that the amount listed for treatment
in the HICF represented treatment for injuries to multiple
body areas and was correct. Allstate, dissatisfied with the
appellate decision of the circuit court, sought certiorari
relief in the Third District Court of Appeal. The Third
District granted certiorari and reversed the circuit court's
appellate decision, reasoning that because Allstate did not
pay the entire claim due to an error in the doctor's bill, Ivey
was not entitled to attorney's fees. See Allstate Insurance
Co. v. Ivey, 728 So.2d 282, 283 (Fla. 3d DCA 1999). Ivey
has petitioned this Court for review.

*682  ANALYSIS

1. Certiorari Review

[1]  [2]  [3]  In Haines City Community Development v.
Heggs, 658 So.2d 523, 525 (Fla.1995), we clarified and
narrowed the scope of common law certiorari jurisdiction
by noting that “[a] decision made according to the
form of the law and the rules prescribed for rendering
it, although it may be erroneous in its conclusion as
applied to the facts, is not an illegal or irregular act or
proceeding remedial by certiorari.” Instead, we held that
the proper inquiry under certiorari review is limited to
whether the circuit court afforded procedural due process
and whether it applied the correct law. See Heggs, 658
So.2d at 528; see also Combs v. State, 436 So.2d 93,
95 (Fla.1983) (holding that in considering common law

certiorari, district courts of appeal should be primarily
concerned with the seriousness of the error, not the mere
existence of error, and should exercise certiorari discretion
only when there has been a violation of clearly established
principles of law resulting in a miscarriage of justice);
Martin County v. City of Stuart, 736 So.2d 1264, 1265
(Fla. 4th DCA 1999) (holding that when a district court
of appeal reviews by certiorari the decision of a three-
judge panel of the circuit court in its appellate capacity,
the district court is limited to determining whether there
was a lack of procedural due process or a departure from
the essential requirements of law). As further explained by
Judge Altenbernd:

It is well-established that certiorari should not be used
as a vehicle for a second appeal in a typical case
tried in county court. Kennington v. Gillman, 284 So.2d
405 (Fla. 1st DCA 1973). When issuing this writ,
district courts are guided by the bookend discussions
in Combs v. State, 436 So.2d 93 (Fla.1983), and Haines
City Community Development v. Heggs, 658 So.2d 523
(Fla.1995). In essence, the supreme court has cautioned
the district courts to be prudent and deliberate when
deciding to exercise this extraordinary power, but not
so wary as to deprive litigants and the public of essential
justice.

Combs and Heggs analyze the district courts' power
over a “second appeal” certiorari in terms of discretion.
Thus, these cases recognize that the district courts have
jurisdictional power to review a circuit court decision
in its appellate capacity. The controlling question is
whether the discretion given to the district court under
the limited standard of review provided by a petition for
writ of common law certiorari is sufficient to authorize
a remedy for the error committed in this case.

Existing case law establishes that the departure from
the essential requirements of the law necessary for the
issuance of a writ of certiorari is something more than
a simple legal error. Both Combs and Heggs suggest
that the district court should examine the seriousness
of the error and use its discretion to correct an error
“only when there has been a violation of [a] clearly
established principle of law resulting in a miscarriage
of justice.” Heggs, 658 So.2d at 528 (quoting Combs v.
State, 436 So.2d 93, 95-96 (Fla.1983)). In this case, the
error occurred because the established law provided no
controlling principle and the resulting monetary loss for
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Ms. Stilson, while unfortunate from her perspective, is
not sufficient by itself to be a miscarriage of justice.

Both the county court and the circuit court were aware
of the general law announced in [Government Employees
Insurance Co. v. ]Novak [, 453 So.2d 1116 (Fla.1984)
]. Unfortunately, there is no Florida case squarely
discussing an object intentionally thrown at a moving
car. Without such controlling precedent, we cannot
conclude that either court violated a “clearly established
principle of law.” At worst, both courts misapplied the
correct law. Their error is not a matter of disobedience
to the law, but simply a failure to logically *683  extend
Novak to reach the correct result under a new set of
facts.

This case highlights a significant problem within our
existing judicial structure. It is difficult for the law to
evolve in unreported decisions issued in circuit court
appeals. What evolution occurs may take conflicting
approaches within the numerous circuits. As a result,
there may never be “clearly established principles of
law” governing a wide array of county court issues,
including PIP issues.

There is a great temptation in a case like this one
to announce a “miscarriage of justice” simply to
provide precedent where precedent is needed. We do
not interpret Heggs as giving this court that degree
of discretion in a certiorari proceeding. Such an
interpretation would invite certiorari review of a large
number of the appellate decisions issued by circuit
courts.

Stilson v. Allstate Ins. Co., 692 So.2d 979, 982-83 (Fla. 2d
DCA 1997).

[4]  [5]  [6]  In this case, it is clear that the Third District
merely disagreed with the circuit court's interpretation
of the applicable law, which, as explained in Heggs, is
an improper basis for common law certiorari. See 658
So.2d at 525. The announced basis for exercising its
certiorari jurisdiction was a single statement quoted from
Fortune Insurance Co. v. Everglades Diagnostics, Inc., 721
So.2d 384, 385 (Fla. 4th DCA 1998) that: “Given the
pervasiveness of automobiles and PIP coverage in this
state, we deem an erroneous interpretation of this law to
be important enough for certiorari.” Ivey, 728 So.2d at
283 n. 1 (emphasis supplied). The Third District's decision
did not even purport to consider why the circuit court's

decision constituted a denial of procedural due process,
application of incorrect law, or a miscarriage of justice,
as is required by this Court's precedents. Rather, the
district court below expressly created a new category of
appellate review never before recognized under Florida
law and in express and direct conflict with authority to
the contrary. District courts have never been allowed to
review decisions, under the guise of certiorari jurisdiction,
simply because they are dissatisfied with the result of a
decision of a circuit court sitting in its appellate capacity.
Certiorari relief should not be afforded so differently in
our various appellate courts.

The express statement presented by counsel for Allstate
during oral argument as a basis for affording certiorari
jurisdiction is also misdirected. Allstate specifically
asserted to this Court that “as a practical matter, the
appellate courts need to be able to review the circuit
courts sitting in their appellate capacity because [the
circuit courts] are not really equipped to decide appellate
cases, to decide issues of law.” In this case, a three-judge
panel of the circuit court issued a well-reasoned, written
opinion thoroughly supported by appropriate reference to
Florida decisions. The circuit court performed exactly as
one would expect from an appellate court.

If a problem is occurring in our current appellate system
because a large number of circuit court decisions are
unreported, then perhaps that issue should be addressed
and resolved. The solution is not, however, a second level
of appellate review when a district court simply disagrees
with the decision of a circuit court sitting in its appellate
capacity. The concept of certiorari review should have a
recognized uniformity of application. Thus, we conclude
that the district court below inappropriately exercised
certiorari review.

2. Burden Under No-Fault Insurance Scheme

[7]  Not only did the Third District incorrectly expand
the scope of certiorari by permitting what, in essence,
amounted to a second appeal, but the result is also
contrary to well established and recognized principles of
existing PIP law. Without a doubt, the purpose of the no-
fault statutory scheme is to “provide swift and virtually
automatic payment so that the injured insured *684  may
get on with his life without undue financial interruption.”
Government Employees Ins. Co. v. Gonzalez, 512 So.2d
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269, 271 (Fla. 3d DCA 1987) (citing Comeau v. Safeco
Ins. Co., 356 So.2d 790 (Fla.1978)). To this end, section
627.736(4)(b), Florida Statutes (1995), clearly provides
that PIP insurance benefits “shall be overdue if not paid
within 30 days after the insurer is furnished written notice
of the fact of a covered loss and of the amount of same.”

For over a quarter of a century, Florida courts have
consistently held:

[T]he statutory language is clear
and unambiguous. The insurance
company has thirty days in which
to verify the claim after receipt of
an application for benefits. There is
no provision in the statute to toll
this limitation. The burden is clearly
upon the insurer to authenticate
the claim within the statutory time
period. To rule otherwise would
render the recently enacted “no
fault” insurance statute a “no pay”
plan-a result we are sure was not
intended by the legislature.

Dunmore v. Interstate Fire Ins. Co., 301 So.2d 502, 502
(Fla. 1st DCA 1974), cited with approval in Amador v.
United Auto. Ins. Co., 748 So.2d 307 (Fla. 3d DCA 1999);
see also Perez v. State Farm Fire & Cas. Co., 746 So.2d
1123 (Fla. 3d DCA 1999); Fortune Ins. Co. v. Pacheco, 695
So.2d 394, 395 (Fla. 3d DCA 1997); Martinez v. Fortune
Ins. Co., 684 So.2d 201, 203 (Fla. 4th DCA 1996); Crooks
v. State Farm Mut. Auto. Ins. Co., 659 So.2d 1266, 1268
(Fla. 3d DCA 1995).

[8]  Here, Allstate unilaterally assumed, without even a
single phone call, that the bill submitted was for treatment
to one area of the body on each visit, even though the
bill indicated that Ivey had suffered two distinct injuries
and the medical report indicated that she had received
treatment for two injuries. Only after a legal action was
filed and the deposition of the doctor was taken did
Allstate face the reality that its assumption was erroneous.
The district court's opinion would essentially eliminate the
insurer's burden of investigating a claim by holding that
“[b]ecause Allstate did not pay the entire claim due to an
error in the doctor's bill, its failure to pay said claim does
not rise to the level of ‘wrongful’ which would entitle Ms.
Ivey to an award of attorney's fees.” Ivey, 728 So.2d at 283.

[9]  [10]  To the contrary, Florida law is clear that in “any
dispute” which leads to judgment against the insurer and
in favor of the insured, attorney's fees shall be awarded
to the insured. See §§ 627.736(8), 627.428(1); see also
Dunmore, 301 So.2d at 503. That is, under PIP law, the
focus is outcome-oriented. If a dispute arises between an
insurer and an insured, and judgment is entered in favor
of the insured, he or she is entitled to attorney's fees.
It is the incorrect denial of benefits, not the presence of
some sinister concept of “wrongfulness,” that generates
the basic entitlement to the fees if such denial is incorrect.
It is clear to us that the purpose of this provision is to level
the playing field so that the economic power of insurance
companies is not so overwhelming that injustice may be
encouraged because people will not have the necessary
means to seek redress in the courts. Thus, we find that the
Third District's holding on this issue is patently in express
and direct conflict with the firmly grounded principles
embedded in Florida's no-fault insurance scheme.

3. Confession of Judgment

[11]  Moreover, Allstate's payment after suit was filed
operates as a confession of judgment, further entitling
Ivey to attorneys's fees. See Wollard v. Lloyd's and
Companies of Lloyd's, 439 So.2d 217, 218 (Fla.1983);
see also United Auto. Ins. Co. v. Zulma, 661 So.2d 947
(Fla. 4th DCA 1995). In Wollard, we held that where
an insurer pays policy proceeds after suit has been filed
but before judgment has been rendered, the payment
of the claim constitutes *685  the functional equivalent
of a confession of judgment or verdict in favor of the
insured, thereby entitling the insured to attorney's fees.
In the present case, the Third District acknowledged that
“[w]ithin 30 days of the deposition [of Ivey's doctor],
Allstate paid the doctor the additional monies owed him.
Ms. Ivey continued this action against Allstate under the
theory that Allstate's failure to pay the original bill in full
constituted a wrongful withholding of benefits requiring
her to seek the services of an attorney.” Allstate, 728 So.2d
at 283. It is therefore obvious that Allstate voluntarily
paid Ivey's claim only after the lawsuit was filed and
without any type of settlement agreement which would
preclude her from recovering her attorney's fees. Thus,
we conclude that the district court erred in failing to find
that Allstate's payment of the remainder of the claim
constituted a confession of judgment, entitling Ms. Ivey to
recovery of her attorney's fees. The decision below would
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incorrectly deny application of statutory attorney's fees
when insurers come to the realization during litigation
that a denial of benefits has been incorrect.

CONCLUSION

The decision below erroneously creates new appellate
jurisdiction, and in doing so expressly and directly
conflicts with multiple decisions involving multiple areas
of Florida law. The decision also impacts the insurance
statutory scheme and nearly thirty years of Florida
jurisprudence. Accordingly, we quash the decision below,
and hold that Ms. Ivey is entitled to recover the attorney's
fees she incurred in the prosecution of the legal action.

It is so ordered.

SHAW, PARIENTE and QUINCE, JJ., concur.

ANSTEAD, J., concurs in result only.

WELLS, C.J., and HARDING, J., dissent with opinions.

WELLS, C.J., dissenting.
I dissent and would discharge jurisdiction in this case as
improvidently granted.

I do not find there to be a conflict with Haines
City Community Development v. Heggs, 658 So.2d 523
(Fla.1995), in that the district court determined that there
was a departure from the essential requirements of law.
Moreover, I conclude, pursuant to the intent of article V of
the Florida Constitution, which is that the district courts
are the final courts of appeal, that this Court should not
disturb such a determination by a district court.

In respect to the substantive issue, the district court's
decision is based upon common sense and fairness under
the particular facts of the case, and I would decline
jurisdiction.

HARDING, J., dissenting.
Jurisdiction was improvidently granted in this case. I do
not believe that the cases in question are in conflict. I
would discharge.

WELLS, C.J., concurs.

All Citations

774 So.2d 679, 25 Fla. L. Weekly S1103

Footnotes
1 The HICF did reflect, however, that she had received two injuries.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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62 So.3d 1086
Supreme Court of Florida.

CUSTER MEDICAL CENTER a/
a/o Maximo Masis, Petitioner,

v.
UNITED AUTOMOBILE INSURANCE

COMPANY, Respondent.

No. SC08–2036.
|

Nov. 4, 2010.
|

Rehearing Denied May 18, 2011.

Synopsis
Background: Health care provider, as insured's assignee,
brought action to recover personal injury protection (PIP)
benefits from automobile insurer after it denied coverage
due to insured's failure to appear for independent medical
examinations. The Circuit Court, Miami–Dade County,
directed verdict in favor of insurer. Provider appealed. The
Circuit Court, Appellate Division, Jennifer Bailey, Marc
Schumacher, and Scott Silverman, JJ., reversed. Insurer
petitioned for writ of certiorari, and the District Court
of Appeal, 990 So.2d 633, quashed the appellate division
opinion. Provider sought review based on conflict with
Supreme Court decisions.

Holdings: Upon granting review, the Supreme Court held
that:

[1] certiorari review by the District Court of Appeal was
not warranted;

[2] insured's failure to attend medical examination did not
amount to an unreasonable refusal to take examination;
and

[3] insured's attendance at a medical examination was not
a condition precedent to the existence of an auto insurance
policy that provided PIP benefits.

Decision quashed.

Polston, J., filed a dissenting opinion in which Canady,
C.J. concurred.

Attorneys and Law Firms

*1088  Marlene S. Reiss, Miami, FL, for Petitioner.

Michael J. Neimand, Miami, FL, for Respondent.

Opinion

PER CURIAM.

Custer Medical Center seeks review of the decision of
the Third District Court of Appeal in United Automobile
Insurance Co. v. Custer Medical Center, 990 So.2d 633,
635 (Fla. 3d DCA 2008), on the basis that it expressly
and directly conflicts with the decisions of this Court
in Allstate Insurance Co. v. Kaklamanos, 843 So.2d 885
(Fla.2003), U.S. Security Insurance Co. v. Cimino, 754
So.2d 697 (Fla.2000), and Dorse v. Armstrong World
Industries, Inc., 513 So.2d 1265 (Fla.1987). We have
jurisdiction. See art. V, § 3(b)(3), Fla. Const. We quash
the decision below and remand for reinstatement of the
decision of the circuit court appellate division. The Third
District's decision misapplied the standard of review for
second-tier certiorari review and in doing so erroneously
created new appellate jurisdiction that expressly and
directly conflicts with multiple decisions involving various
areas of Florida law.

*1089  FACTS AND PROCEDURAL HISTORY

On January 4, 2002, the insured, Maximo Masis, was
injured in an automobile accident in Miami. Masis was
a passenger in a vehicle that was involved in a collision
with a second vehicle that had failed to halt at a stop
sign. He sought treatment from Custer Medical Center
(Custer) for pain in his neck, shoulder, and lower back.
Masis received medical treatment at Custer from January
8 through March 1, 2002, for which he incurred $4,250 in
charges.

On January 8, 2002, Masis also completed and submitted
an application for personal injury protection (PIP)
benefits. Subsequently, on January 11, 2002, a law
firm submitted an attorney representation letter to
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Masis's insurer, United Automobile Insurance Company
(United), which notified United that Masis would be
making a claim for PIP benefits under his policy. In
response, United established a claim file.

Upon the termination of Masis's treatment on March 1,
2002, Custer submitted a final bill of $4,250 to United
which was admittedly received by United on March 26,
2002, according to a United internal claim register and
also reflected on an acknowledgment of claim letter from
United dated March 26, 2002. After all medical treatment
had been completed and all the respective bills submitted,
United sent certified letters to Masis and his counsel dated
March 27, 2002, which notified them that United had
scheduled a medical examination of Masis for April 11,
2002, a date long after completion of both treatment
and submission of all bills. Masis did not appear for the
medical examination or answer United's letter. United
sent another request on April 12, 2002, for Masis to attend
a medical examination scheduled for April 29, 2009. Masis
also did not appear or answer United's letter. As a result,
on May 10, 2002, United suspended or denied Masis's PIP

benefits, effective as of April 11, 2002. 1

*1090  In June of 2002, Masis's attorney notified United
that the firm had withdrawn from representation of
Masis. Thereafter, as Masis's assignee, Custer filed an
action in the County Court of Miami–Dade County
for reimbursement of the $1,250 in medical treatment
expenses that were in excess of Masis's policy deductible.
United asserted the affirmative defense that Masis's
failure to appear for the scheduled medical examination
was “unreasonable” as a matter of law under section
627.736(7), Florida Statutes (2001). The relevant portion
of this statute provides:

If a person unreasonably refuses
to submit to an examination, the
personal injury protection carrier
is no longer liable for subsequent
personal injury protection benefits.

§ 627.736(7)(b) (emphasis supplied). There were no
claims for “subsequent” PIP benefits. All treatment was
completed by March 1, 2002, and all bills and claims
for benefits for this treatment were submitted before any
exams were scheduled and long before the purported
denial date of April 12, 2002, established by United.

During the jury trial, Custer presented the testimony of
(1) a person who was in the vehicle with Masis when
the accident occurred; (2) a doctor who treated Masis at
Custer Medical Center; (3) the corporate representative
and litigation adjuster for United; and (4) the corporate
representative and records custodian for Custer. After
Custer rested its case, United moved for a directed verdict
without having presented any evidence on its affirmative
defense.

The trial court granted United's motion on the basis
that (1) two failures to appear for medical examinations
without excuse or objection to the notices constituted an
unreasonable refusal to submit to the requested medical
examination, and (2) in U.S. Security Insurance Co. v.
Silva, 693 So.2d 593 (Fla. 3d DCA 1997), the Third
District held that an insurer is not liable for subsequent
benefits after the time of an insured's unreasonable refusal

to appear at a medical examination. 2  Moreover, the
trial court stated that the only basis upon which United
prevailed was Masis's failure to appear at a medical
examination, and that judgment would otherwise have
been rendered in favor of Custer because it had satisfied
all the elements of its claim (i.e., reasonable, related, and
necessary medical expenses). The trial court discharged
the jury in light of its ruling on the motion for directed
verdict. Thereafter, the trial court entered a final judgment
in favor of United.

Custer appealed the judgment to the Circuit Court of
the Eleventh Judicial Circuit. The circuit court appellate
division reversed the judgment entered pursuant to the
directed verdict and remanded for a trial on the merits by
reasoning that

[m]otions for directed verdict should be resolved with
extreme caution since the granting thereof holds that
one side of the case is essentially devoid of probative
evidence. Perry v. Red Wing Shoe Co., 597 So.2d 821,
822 (Fla. 3d DCA 1992). The trial judge is authorized
to grant such a motion only if there is no evidence or
reasonable inferences to *1091  support the opposing
position. Id.[;] see also Sal[a]m v. Benmelech, 590
So.2d 1008 (Fla. 3d DCA 1991). The evidence must be
considered in the light most favorable to the nonmoving
party. Id.

In this case, the trial judge failed to consider the
evidence in a light most favorable to the non-moving
party. There is no legal authority supporting United's
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position that failure to appear is “unreasonable” as a
matter of law. United claimed the affirmative defense
that the failure to appear was unreasonable. United
therefore had the burden to show, by evidence, that
the failure to attend the [medical examination] was
unreasonable. Nor does the simple showing of failure to
appear shift the burden of proof to the Plaintiff to prove
why the insured failed to appear.... Therefore, in the
absence of evidence supporting the affirmative defense,
the directed verdict is premature.

Custer Med. Ctr. v. United Auto. Ins. Co., No. 04–520 AP,
at 2–3 (Fla. 11th Cir.Ct. Feb. 14, 2006) (amended opinion)
(emphasis supplied).

On March 1, 2006, United petitioned the Third District
Court of Appeal for a writ of certiorari, contending
that the circuit court appellate division violated clearly
established principles of law, resulting in a miscarriage
of justice. On September 5, 2007, the district court
issued an initial opinion that quashed the circuit court's
decision based solely on the authority of Griffin v.
Stonewall Insurance Co., 346 So.2d 97 (Fla. 3d DCA
1977), and Goldman v. State Farm General Insurance
Co., 660 So.2d 300 (Fla. 4th DCA 1995). In Griffin, the
Third District considered the 1975 version of the PIP
statute, which did not include the “unreasonable refusal
” provision, and held that an insured's failure to comply
with the condition precedent of attendance at a medical
examination constituted grounds to enter judgment for
the insurer. See 346 So.2d at 98. Goldman involved a
homeowner's insurance policy and the insured's failure
to attend an examination under oath pursuant to the
contractual terms of the policy, which has no application
in the statutorily required coverage context. See 660 So.2d
at 301. The Florida No–Fault statute is mandatory and
does not recognize such a condition. It is therefore invalid
and contrary to the statutory terms. Consequently, Custer
filed a motion for rehearing or rehearing en banc on
the grounds that (1) the decision rested on inapplicable
authority (i.e., the distinction in the earlier statute at issue
in Griffin ); (2) the district court shifted the burden to the
plaintiff to disprove the defendant's affirmative defense;
and (3) the district court exercised certiorari jurisdiction
despite United's failure to demonstrate any departure
from the essential requirements of law.

Thereafter, the district court ordered the parties to
supplement the record with the trial exhibits, specifically
the insurance policy, and the appendix to the initial brief

filed in the circuit court. In a corrected opinion, the Third
District denied the motion for rehearing and rehearing en
banc and elaborated on its basis for review. See United
Aut. Ins. Co. v. Custer Med. Ctr., 990 So.2d 633, 635 (Fla.
3d DCA 2008) (Custer II ). The Third District (1) granted
the petition for writ of certiorari, (2) quashed the decision
by the circuit court appellate division, and (3) remanded
with directions to reinstate the directed verdict in favor of
United. See id. In so holding, the Third District stated that
the circuit court appellate division had departed from the
essential requirements of law, but did not state the manner
in which the circuit court had violated a clearly established
legal principle by requiring United to present some proof
of its affirmative defense before it could obtain a directed
verdict in *1092  its favor on an affirmative defense. In
addition, the district court considered and relied upon,
for the first time, a “Conditions” provision in the policy,
which had not been advanced by the parties or analyzed in
any prior decision or ruling in this matter. See id. at 634.

Custer invoked this Court's discretionary jurisdiction
based on conflict between the decision below and this
Court's decisions in Allstate Insurance Co. v. Kaklamanos,
843 So.2d 885 (Fla.2003), U.S. Security Insurance Co. v.
Cimino, 754 So.2d 697 (Fla.2000), and Dorse v. Armstrong
World Industries, Inc., 513 So.2d 1265 (Fla.1987).

ANALYSIS

[1]  [2]  [3]  This Court has continually applied certain
fundamental principles for the use of certiorari to review
decisions rendered by the circuit court acting in its
appellate capacity from the time common-law certiorari
jurisdiction was first recognized in 1855. See, e.g., Allstate
Ins. Co. v. Kaklamanos, 843 So.2d 885 (Fla.2003); Ivey
v. Allstate Ins. Co., 774 So.2d 679 (Fla.2000); Haines
City Cmty. Dev. v. Heggs, 658 So.2d 523 (Fla.1995);
Combs v. State, 436 So.2d 93 (Fla.1983); Halliday v.
Jacksonville & Alligator Plank Rd. Co., 6 Fla. 304
(1855). We have consistently observed that “[a]s a case
travels up the judicial ladder, review should consistently
become narrower, not broader.” Haines, 658 So.2d at
530. Therefore, when a district court considers a petition
for second-tier certiorari review, the “inquiry is limited
to whether the circuit court afforded procedural due
process and whether the circuit court applied the correct
law,” or, as otherwise stated, departed from the essential
requirements of law. Id.; see also Kaklamanos, 843
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So.2d at 889–90. 3  The departure from the essential
requirements of the law necessary for granting a writ of
certiorari is something more than a simple legal error.
See Kaklamanos, 843 So.2d at 889 (citing Ivey, 774
So.2d at 682). Rather, a district court should exercise its
discretion to grant review only when the lower tribunal has
violated a clearly established principle of law resulting in
a miscarriage of justice. See id. (citing Ivey, 774 So.2d at
682; Heggs, 658 So.2d at 528). In Haines City Community
Development v. Heggs, this Court clarified and narrowed
the scope of common law certiorari jurisdiction by clearly
stating that

[a] decision made according to the form of the law and
the rules prescribed for rendering it, although it may
be erroneous in its conclusion as applied to the facts, is
not an illegal or irregular act or proceeding remedial by
certiorari.
658 So.2d at 525 (quoting Basnet v. City of Jacksonville,
18 Fla. 523, 526–27 (1882)).

[4]  [5]  [6]  [7]  [8]  Furthermore, the district courts
should consider the nature of the error and grant a
petition for writ of certiorari “only when there has been a
violation of a clearly established principle of law resulting
in a miscarriage of justice.” Combs, 436 So.2d at 96
(emphasis supplied). Thus, the district court's exercise of
its discretionary certiorari jurisdiction should

depend on the court's assessment
of the gravity of the error and the
adequacy of other relief. A judicious
assessment by the appellate court
will not usurp the authority of the
trial judge or the role of any other
appellate remedy, but will preserve
the function of this great writ of
review as a “backstop” to correct
grievous errors that, for a variety of
reasons, are not otherwise effectively
subject to review.

*1093  Heggs, 658 So.2d at 531 n. 14 (emphasis supplied)
(quoting William A. Haddad, The Common Law Writ of
Certiorari in Florida, 29 U. Fla. L.Rev. 207, 228 (1977)).
In other words, this Court has definitively expressed that
certiorari cannot be used to grant a second appeal to
correct the existence of mere legal error. See, e.g., Ivey,
774 So.2d at 682–83. This is necessary because, unlike an
appeal, common-law certiorari is an entirely discretionary

exercise of jurisdiction by the court and is not taken as
a matter of right. See G–W Dev. Corp. v. Village of N.
Palm Bch. Zoning Bd. of Adjustment, 317 So.2d 828, 830
(Fla. 4th DCA 1975). A reviewing court on appeal may
correct any and all errors below, whether jurisdictional,
procedural, or substantive, and may modify, reverse, or
remand a judgment. See Haines, 658 So.2d at 526 n. 3. In
contrast, a district court cannot correct just any error that
may have occurred below through a second-tier certiorari
proceeding. This proceeding is considered original in the
sense that the subject-matter of the action or proceeding
before the court is not to be reinvestigated, tried, and
determined upon the merits generally as upon appeal at law
or writ of error. See id. at 525–26 (quoting Basnet v. City
of Jacksonville, 18 Fla. 523, 527 (1882)). Hence, a circuit
court appellate decision made according to the forms of
law and the rules prescribed for rendering it, although it
may be erroneous in its conclusion as to what the law is
as applied to facts, is not a departure from the essential
requirements of law remediable by certiorari. See Ivey, 774
So.2d at 682 (quoting Haines City, 658 So.2d at 525).

The policy behind prohibiting certiorari to function as
a second appeal is that the circuit court possesses final
appellate jurisdiction in cases originating in the county
court. See art. V, § 5, Fla. Const. As this Court articulated
in Haines, if the role of certiorari were expanded to review
the correctness of the circuit court's decision, it would
amount to a second appeal that usurps the final appellate
jurisdiction of the circuit court in contravention of the
Florida Constitution. See id. at 526 n. 4. This would
deprive litigants of final judgments obtained in the circuit
court and ignore “societal interests in ending litigation
within a reasonable length of time and eliminating the
amount of judicial labors involved in multiple appeals.”
Id. A more expansive review would also afford a litigant
two appeals from a court of limited jurisdiction, while
limiting a litigant to only one appeal in cases originating
in a trial court of general jurisdiction. See id. (citing Flash
Bonded Storage Co. v. Ades, 152 Fla. 482, 12 So.2d 164,
165 (1943)).

[9]  In Ivey, this Court expressed that before a district
court may exercise certiorari jurisdiction to review a
decision of a circuit court acting in its appellate capacity,
the district court must analyze and develop “why the
[relevant] circuit court's decision constituted a denial of
procedural due process, application of incorrect law, or
a miscarriage of justice.” Ivey, 774 So.2d at 683; see also
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Kaklamanos, 843 So.2d at 889–90 (reaffirming Ivey ).
Here, a three-judge panel of the circuit court issued a well-
reasoned, written opinion that relied on well-established
principles of law which mandate that a motion for directed
verdict should only be granted if there is no evidence or
reasonable inference to support the opposing position,
and that the evidence must be considered in a light most
favorable to the nonmoving party. See Custer Med. Ctr.
v. United Auto. Ins. Co., No. 04–520 AP, at 2–3 (Fla. 11th
Cir.Ct. Feb. 14, 2006) (citing Perry v. Red Wing Shoe Co.,
597 So.2d 821, 822 (Fla. 3d DCA 1992)); see also Salam
v. Benmelech, 590 So.2d 1008, 1009 (Fla. 3d DCA 1991).
The circuit court *1094  also thoroughly supported its
analysis with appropriate reference to Florida decisions.
Cf. Ivey, 774 So.2d at 683. In addition, the circuit court's
opinion did nothing more than reverse a county court's
final judgment entered following a directed verdict and
remand for a new trial based on well-established law
with regard to directed verdicts and burdens of proof for
affirmative defenses. Cf. Haines City Community Dev. v.
Heggs, 647 So.2d 855, 856 (Fla. 2d DCA 1994), approved
658 So.2d 523 (Fla.1995). Hence, the decision of the circuit
court did not deprive the parties of their day in court,
and did not foreclose United from proving its affirmative
defense on remand. See id. Accordingly, to quash the
decision on review, the Third District was required to
determine and support that this is one of “those few
extreme cases where the appellate court's decision is
so erroneous that justice requires that it be corrected.”
Combs, 436 So.2d at 95.

The Third District premised its exercise of certiorari
jurisdiction on the assertion that the circuit court appellate
division “departed from the essential requirements of the
law.” However, similar to its decision in Ivey, the district
court did not supply any correct requisite analysis or
sufficient rationale with regard to the manner in which the
circuit court departed from the essential requirements of
law in its application of the law with regard to directed
verdicts. The Third District neither clarified what the
circuit court held below nor did it analyze or address
why this holding departed from the essential requirements
of the law. The district court opinion contains no
determination that a denial of procedural due process
occurred, and the district court did not express the manner
in which the circuit court applied an incorrect principle
of law or that the decision constituted a miscarriage of
justice, “as required by this Court's precedents.” Ivey, 774

So.2d at 683; see also Educ. Dev. Ctr., Inc. v. City of W.
Palm Beach Zoning Bd., 541 So.2d 106, 108–09 (Fla.1989).

Instead, the decision below conveys that the district
court of appeal simply disagreed with the circuit court's
determination and interpretation of the applicable law.
See Ivey, 774 So.2d at 683; Educ. Dev. Ctr., Inc., 541 So.2d
at 108–09. This disagreement is evidenced by the district
court's reliance on clearly distinguishable and inapposite
precedent to hold that an insured's attendance at a medical
examination is a condition precedent to the existence of
an auto insurance policy that provides PIP benefits and
that, consequently, the insured rather than the insurer
has the burden of proof on this issue. See Custer II, 990
So.2d at 634–35. Logically, the circuit court could not
have violated the essential requirements of law when that
principle of law had never existed.

In addition, the district court improperly considered and
incorrectly relied on language in United's policy which
was contrary to existing statutory provisions, had not
been advanced by the parties below, and was never
involved in the consideration of the lower tribunals in
the prior proceedings. After issuing an initial opinion
that lacked any reference to the conditions provision in
United's policy, the Third District ordered the record to
be supplemented on rehearing with the trial transcript and
evidence. The district court specifically requested that the
parties provide the relevant insurance policy. The Third
District then altered the fundamental underpinnings of
its analysis to include a contractual provision which had
not been advanced as dispositive to any issue in the
proceedings below. Moreover, to support its analysis that
attendance at a medical examination was a condition
precedent to coverage, the district court incorrectly
*1095  characterized a letter concerning Masis's failure to

attend a testimonial examination under oath in August,
not a medical exam, as referencing Masis's failure to
attend the medical examinations scheduled in April. Of
note, the letter does not support the Third District's
condition precedent analysis because the relevant quote in
the letter is from the policy, which designates attendance
at a testimonial examination under oath, not a medical
examination, as a condition precedent to receiving PIP
benefits.

In contrast, the medical examinations provision, which
immediately precedes the verbal exam provision, does
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not contain any reference to a “condition precedent,” as
follows:

Proof of Claim; Medical Reports and Examinations;
Payment of Claim Withheld. A soon as practicable,
the person making claim, (including any assignees of
the injured party) shall give to “us” written proof of
claim, under oath. Such person shall submit to mental or
physical examinations at “our” expense when and as often
as “we” may reasonably require. A copy of the medical
report shall be forwarded to such a person if requested
in writing. If the person unreasonably refuses to submit
to an examination “we” will not be liable for subsequent
personal injury protection benefits.

(Emphasis supplied.) Moreover, the letter relied upon by
the Third District was not advanced by the parties as
relevant to consideration of the circuit court's decision and
is contrary to the statutory provisions of mandatory PIP
coverage.

Thus, the district court's actions and analysis are simply an
improper de novo review in a “second appeal” rather than
the limited review permitted on second-tier certiorari and
incorrect in both substance and approach. By expanding
its scope of review, the Third District again

created a new category of appellate
review never before recognized
under Florida law and in express and
direct conflict with authority to the
contrary. District courts have never
been allowed to review decisions,
under the guise of certiorari
jurisdiction, simply because they are
dissatisfied with the result of a
decision of a circuit court sitting
in its appellate capacity. Certiorari
relief should not be afforded so
differently in our various appellate
courts.

Ivey, 774 So.2d at 683.

In sum, the Third District did not consider or set forth a
sufficient correct legal basis and analysis with regard to the
manner in which the relevant circuit court decision denied
procedural due process or departed from the essential
requirements of the law resulting in a miscarriage of
justice, which is a jurisdictional prerequisite to review

a circuit court's appellate decision through a petition
for writ of certiorari. Instead, the Third District merely
disagreed with the result of the circuit court without
supplying a proper and sufficient legal basis for second-
tier certiorari review under Haines, Ivey, and Kaklamanos.
Accordingly, the district court misapplied the standard
of review for second-tier certiorari review and therefore
inappropriately exercised its discretionary jurisdiction.

As in Ivey, the Third District not only “incorrectly
expand[ed] the scope of certiorari by permitting what,
in essence, amounted to a second appeal,” but also
rendered a result that is “contrary to well established and
recognized principles of existing PIP law” and general civil
procedure. Ivey, 774 So.2d at 683. Specifically, the Third
District held that attendance at a medical examination
and testimonial exam without counsel are conditions
precedent *1096  to coverage not merely benefits. This
is contrary to the general principles of law concerning
affirmative defenses and conditions precedent, as well as
the principles underlying the PIP statute.

[10]  [11]  The purpose of the no-fault statutory scheme
is to “provide swift and virtually automatic payment so
that the injured insured may get on with his life without
undue financial interruption.” Ivey, 774 So.2d at 683–84
(quoting Gov't Emps. Ins. Co. v. Gonzalez, 512 So.2d 269,
271 (Fla. 3d DCA 1987)). To this end, section 627.736(4)
(b) provides that PIP insurance benefits “shall be overdue
if not paid within 30 days after the insurer is furnished
written notice of the fact of a covered loss and of the
amount of same.” After an insurance company receives
notice of a claim, the insurer has the opportunity to
evaluate a claim through procedures such as a medical
examination. In pertinent part, section 627.736(7), Florida
Statutes (2001), provides:

(a) Whenever the mental or physical condition of an
injured person covered by personal injury protection
is material to any claim that has been or may be
made for past or future personal injury protection
insurance benefits, such person shall, upon the request
of an insurer, submit to mental or physical examination
by a physician or physicians.... Personal protection
insurers are authorized to include reasonable provisions
in personal injury protection insurance policies for
mental and physical examination of those claiming
personal injury protection insurance benefits....
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(b) ... If a person unreasonably refuses to submit to an
examination, the personal injury protection carrier is no
longer liable for subsequent personal injury protection
benefits.

(Emphasis supplied.) If an insured unreasonably refuses
to submit to a medical examination under this statute,
the insurer is no longer liable for subsequent PIP benefits.
See De Ferrari v. Gov't Emps. Ins. Co., 613 So.2d 101,
103 (Fla. 3d DCA 1993). The medical reports and
medical examination provision of Masis's policy tracked
the statutory language but the testimonial exam without
counsel provision did not. Further, the Third District
relied on a conditions provision in the personal injury
protection section of the policy which is in conflict with
the PIP statute and the medical exam provisions of both
the PIP statute and the policy.

[12]  [13]  [14]  An affirmative defense is an assertion
of facts or law by the defendant that, if true, would
avoid the action and the plaintiff is not bound to
prove that the affirmative defense does not exist. See
Langford v. McCormick, 552 So.2d 964, 967 (Fla. 1st DCA
1989); see also Storchwerke, GMBH v. Mr. Thiessen's
Wallpapering Supplies, Inc., 538 So.2d 1382, 1383 (Fla.
5th DCA 1989); Black's Law Dictionary 482 (9th ed.
2009). The defendant has the burden of proving an
affirmative defense. See Hough v. Menses, 95 So.2d
410, 412 (Fla.1957). Specifically, a defending party's
assertion that a plaintiff has failed to satisfy conditions
precedent necessary to trigger contractual duties under an
existing agreement is generally viewed as an affirmative
defense, for which the defensive pleader has the burden
of pleading and persuasion. See, e.g., United Auto. Ins.
Co. v. Rousseau, 682 So.2d 1229, 1230 (Fla. 4th DCA
1996) (identifying “failure to comply with conditions
precedent” as an affirmative defense); United Auto. Ins.
Co. v. Zulma, 661 So.2d 947, 948 (Fla. 4th DCA 1995)
(similar); see also Fla. R. Civ. P. 1.120(c) (“In pleading
the performance or occurrence of conditions precedent,
it is sufficient to aver generally that all conditions
precedent have been performed or have occurred. A
*1097  denial of performance or occurrence shall be

made specifically and with particularity.”). Furthermore,
in Dorse v. Armstrong World Industries, Inc., 513 So.2d
1265, 1269 n. 5 (Fla.1987), this Court recognized that the
burden of proving each element of an affirmative defense
rests on the party that asserts the defense. See also Hough
v. Menses, 95 So.2d 410, 412 (Fla.1957); Cullum v. Packo,

947 So.2d 533, 536 (Fla. 1st DCA 2006); Braid Sales &
Mktg., Inc. v. R & L Carriers, Inc., 838 So.2d 590, 592 (Fla.
5th DCA 2003); Pierson v. State Farm Mut. Auto. Ins. Co.,
621 So.2d 576, 578 (Fla. 2d DCA 1993); Henderson Dev.
Co. v. Gerrits, 340 So.2d 1205, 1206 (Fla. 3d DCA 1976).

[15]  [16]  Based on the above, under Florida law, the
circuit court was correct that United clearly had the
burden of pleading and proving its affirmative defense;
therefore, it was required to present evidence to the fact-
finder that Masis unreasonably failed to attend a medical
examination without explanation after having received
proper notice. Initially, a failure to attend a medical
examination is not automatically considered a “refusal”
under the statute. See Lamora v. United Auto. Ins. Co.,
No. 00–031 AP, 8 Fla. L. Weekly Supp. 542, 542 (Fla.
11th Cir. Ct. June 19, 2001) (“Assuming arguendo that
her failure to appear could be determined as a matter
of law to be a ‘refusal’ ....”). In addition, there are
scenarios in which an insured could reasonably refuse to
submit to an examination. See § 627.736(7)(b), Fla. Stat.
(2001); Cimino, 754 So.2d at 701–02. Thus, the failure
to attend a medical examination may or may not be
unreasonable depending upon the evidence presented by
the insurer. Additionally the status of both prior and
subsequent benefits must be considered. See Tindall v.
Allstate Ins. Co., 472 So.2d 1291, 1293–94 (Fla. 2d DCA
1985) (summary judgment limited to only subsequent
benefits). United concedes that it has the burden of
proving its affirmative defense, but contends that it did
so through the evidence presented during Custer's case-
in-chief. United advances an incorrect principle that once
it presented evidence of notice and the insured's failure
to attend the medical examination without explanation
or objection, the burden of proof allegedly shifted to
Custer to demonstrate a reasonable reason for Masis's
failure to attend. Further, even if correct, which it is not,
an unreasonable refusal would apply to only subsequent
benefits, not the facts of this case.

During the examination of United's litigation adjuster, a
letter sent by United on May 10, 2002, to Masis's attorneys
was placed in evidence. The letter notified the attorneys
that United was suspending or terminating benefits as
of April 11, 2003, based on Masis's failure to attend
the medical examinations scheduled for April 11, 2002,
and April 29, 2002. This is the only evidence concerning
the failure to attend a medical examination that was in
evidence prior to United's motion for directed verdict
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after Custer rested. Thus, there was no evidence of a
“refusal,” which has been characterized as distinct from
evidence that establishes only that an insured failed to
attend a medical examination. See Lamora, 8 Fla. L.
Weekly Supp. at 542. In addition, the trial court reviewed,
and the record contains, two notices scheduling medical
examinations. However, these documents were neither
in evidence nor used for identification purposes during
trial. Accordingly, the trier of fact was not presented
with affirmative evidence that Masis actually received
notice of the scheduled medical examinations or that
any failure was unreasonable. Consequently, the Third
District affirmed the grant of a directed verdict in
favor of a defendant based upon an affirmative defense
*1098  for which the defendant had not presented any

evidence whatsoever and with regard to benefits sought
in connection with medical expenses incurred and claims
submitted prior to the medical examination at issue.

[17]  [18]  [19]  Even if United could prove its affirmative
defense through evidence presented during Custer's case-
in-chief, the record does not establish that United
presented sufficient evidence to support a directed verdict
based on its affirmative defense. As correctly articulated
by the circuit court, motions for direct verdict should
only be granted when there is no evidence or reasonable
inference to support the opposing position. See Perry,
597 So.2d at 822. Moreover, it is the function of the jury
to weigh and evaluate the evidence. See id. “Unless the
evidence as a whole with all reasonable deductions to be
drawn therefrom points to only one possible conclusion,
the trial judge is not warranted in withdrawing the case
from the jury and substituting her own evaluation of
the weight of the evidence.” Id. As the movant, United
had the burden of demonstrating the absence of any
material issue of fact. See Lamora, 8 Fla. L. Weekly
Supp. 542 (reversing directed verdict that was based
solely on the trial court's determination that an insured's
failure to appear to two scheduled medical examinations
constituted an unreasonable refusal as a matter of law). In
Lamora, the circuit court held that the reasonableness of
an insured's conduct is a question of fact for the jury, not
a question of law for the court. See id.; see also Montero
v. Oak Cas. Ins. Co., Nos. 99–435 AP & 00–008 AP, 8
Fla. L. Weekly Supp. 601, (Fla. 11th Cir.Ct. July 24, 2001)
(holding that where the insured presented substantial
evidence from which the jury could have concluded that he
had not received notification of the medical examination,
and therefore did not unreasonably fail to attend, it was

error for “the trial judge to ‘sit as a seventh juror’ and set
aside the jury's verdict”) (quoting Perry, 597 So.2d at 822).
Consequently, the directed verdict was premature because
United had not demonstrated the absence of any material
issue of fact for the jury (i.e., the reasonableness of the
failure or application to prior benefits).

[20]  [21]  Lastly, the Third District held that an insured's
attendance at a medical examination is a condition
precedent to the existence of an auto insurance policy
that provides PIP benefits and that, consequently, the
insured rather than the insurer has the burden of proof
on this issue. To support this holding, the district
court misapplied clearly distinguishable and inapposite
precedent. For example, the primary case that the Third
District relied upon below was Griffin v. American General
Life & Accident Insurance Co., 752 So.2d 621 (Fla. 2d
DCA 1999), which involved a life insurance policy. The
context of life insurance is materially distinguishable from
the PIP context because medical examinations are actually
conditions precedent to the issuance and existence of life
insurance policies. In other words, a life insurer may not
enter into an insurance contract with a prospective insured
until the insured submits to a medical examination to
explore whether there exists any disqualifying pre-existing
medical conditions.

In contrast, medical examinations in the context of PIP
benefits are not scheduled prior to the existence of a
policy or prior to an injury but instead occur only after
an insured has sustained an accident and submits notice
to an insurer after a policy has been issued and injuries
have been sustained. Attendance at a medical examination
may be a condition precedent to the *1099  payment
of subsequent PIP benefits or, perhaps more accurately,
an “unreasonable ” failure to attend a requested medical
examination may be a condition subsequent that divests
the insured's right to receive further subsequent PIP
benefits. See U.S. Sec. Ins. Co. v. Cimino, 754 So.2d 697,
699, 701–02 (Fla.2000) (indicating that attendance at a
PIP medical examination is a condition precedent to the
receipt of subsequent PIP benefits and that section 627.736
contemplates “a situation ... where the insured ‘reasonably
refuses to submit’ ” to a medical examination). The plain
text of section 627.736(7)(b), Florida Statutes (2001),
supports the analysis presented in Cimino: “If a person
unreasonably refuses to submit to an examination, the
[PIP] carrier is no longer liable for subsequent [PIP]
benefits.” § 627.736(7)(b), Fla. Stat. (2001) (emphasis
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supplied). Accordingly, when parties to an auto insurance
policy dispute attendance at a medical examination,
neither the insurer nor the insured is contesting the policy's
existence, as the Third District incorrectly stated in its
decision below. See Custer II, 990 So.2d at 635 (quoting
and relying upon Griffin, 752 So.2d at 623). To the
contrary, these parties are simply in a dispute with regard
to the insured's continued right to receive subsequent PIP
benefits under an existing insurance policy.

In addition, United Automobile Insurance Co. v. Zulma,
661 So.2d 947 (Fla. 4th DCA 1995), and De Ferrari
v. Government Employees Ins. Co., 613 So.2d 101 (Fla.
3d DCA 1993), which the Third District relied upon
below, do not support the decision in Custer II. First,
in Zulma, the Fourth District stated that attendance at
a medical examination is a condition precedent to the
receipt of subsequent PIP coverage or benefits (not a
condition precedent to the policy's existence) and that
pleading the failure to attend a PIP medical examination
is an affirmative defense, which the defensive pleader must
establish if the case progresses to trial. See 661 So.2d
at 948–49. Interestingly, United was also the insurer in
Zulma and, in that case, this same insurer conceded that
under section 627.736(7), Florida Statutes, “[the insurer]
would have to prove that [the insured] unreasonably
refused to submit to an examination,” which is contrary
to the position later adopted by the Third District in
Custer II. See Zulma, 661 So.2d at 948. Second, De
Ferrari is inapposite because in that decision (a) the
district court expressly limited its holding to “uninsured
motorist benefits,” and did not address PIP coverage,
(b) the decision involved a summary judgment based
upon undisputed facts, not a directed verdict entered
immediately following the plaintiff's case, and (c) the
insurer pled the unreasonable failure to attend a medical
examination as an affirmative defense (not as a condition
precedent to the policy's existence). See 613 So.2d at 102–
03.

Lastly, Cimino does not support the Third District's
assertion in Custer II that attendance at a medical
examination is a condition precedent to the existence of
an auto insurance policy. See Custer II, 990 So.2d at 635
(quoting and relying upon Griffin, 752 So.2d at 623). First,
Cimino primarily established that an insured was entitled
to have counsel present and a recording made during a PIP
medical exam. Second, Cimino established that attendance
at a medical examination is a condition precedent to the

receipt of only subsequent PIP benefits under an existing
auto insurance policy or, perhaps more accurately, that
the failure to “reasonably” attend a requested medical
examination is a condition subsequent, which divests the
insured of the right to receive subsequent PIP benefits. See
754 So.2d at 701–02.

*1100  [22]  [23]  In Tindall v. Allstate Ins. Co., 472
So.2d 1291, 1293 (Fla. 2d DCA 1985), the district court
reasoned that an unreasonable refusal of a claimant to
submit to an examination would relieve the insurer only
of future liability for PIP benefits, not medical expenses
already incurred. The court in Tindall specifically reversed
a summary judgment in favor of an insurer and ordered
that the trial court consider the benefits due before
the failure to appear for a requested medical exam.
The failure to attend impacted only medical expenses
incurred after the date of the requested exam. Thus,
contrary to the Third District's analysis in Custer II,
Tindall and Cimino establish under a different statutory
provision the principles that (1) because an insured may
reasonably refuse to attend a medical examination, a mere
allegation or demonstration of simple failure to attend
is insufficient to prove that an insured unreasonably
refused to submit to the medical examination, and (2)
attendance at a medical examination is not a condition
precedent to the payment of benefits for prior antecedent
PIP benefits under an existing auto insurance policy.
More importantly, Cimino is completely inapplicable to
the circumstances of the decision below because Cimino
considered the requirements for attendance at a medical
examination when the

insured is claiming an entitlement
to continued benefits and the
insurer is questioning the necessity
for same. In order to continue
receiving benefits the insured must
comply with the requirements of
the insurance contract and section
627.736. The insured is required
to comply with a PIP examination
in order to continue to receive the
contractual benefits.

752 So.2d at 701 (emphasis supplied). Here, Custer
sought reimbursement for medical treatment that had
already been completed and claims submitted before
United requested a medical examination. Moreover, the
medical examination was scheduled for a date long
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after completion of treatment and submission of all
bills. Thus, this is not in any way analogous to the
factual circumstances of Cimino because the claim in the
present case did not seek continued benefits, but rather
benefits related to previously completed services and
claims submitted.

Accordingly, the district court relied on inapposite and
distinguishable authority to incorrectly hold that an
insured's attendance at a medical examination is a
condition precedent to the existence of an auto insurance
policy that provides PIP benefits and that, consequently,
the insured rather than the insurer had the burden of
proof on this issue. In addition, the evidence does not
establish that United proved its affirmative defense, and
consequently, United failed to establish that no material
fact existed as to its affirmative defense, which was

necessary to support a directed verdict on that defense. 4

The circuit court in its appellate capacity afforded due
process, applied the correct law, did not depart from
the essential requirements of the law, and was eminently
correct in the decision rendered.

*1101  CONCLUSION

Accordingly, we quash the decision below and remand for
reinstatement of the circuit court's decision.

It is so ordered.

PARIENTE, LEWIS, QUINCE, LABARGA, and
PERRY, JJ., concur.

POLSTON, J., dissents with an opinion, in which
CANADY, C.J., concurs.

POLSTON, J., dissenting.
I would not exercise jurisdiction.

CANADY, C.J., concurs.

All Citations
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Footnotes
1 Although the district court of appeal mentions a letter of September 9, 2002, that letter is related to a purported verbal

examination under oath with a prohibition of the presence of counsel for an insured, not a medical exam. The concept
of a verbal examination under oath is not relevant due to the posture of this case and positions of the parties. The only
argument in this case at the trial court, circuit court, and district court of appeal was based upon medical exams and the
failure to attend medical exams. A purported verbal exam under oath without counsel in the PIP context is invalid and
more restrictive than permitted by the statutorily mandated coverage and the terms and limitations permitted under the
statutory provisions. The prohibition of policy exclusions, limitations, and non-statutory conditions on coverage controlled
by statute is clear. See Flores v. Allstate Ins. Co., 819 So.2d 740, 745 (Fla.2002) (noting that courts have an obligation
to invalidate exclusions on coverage that are inconsistent with the purpose of the statute that mandates the coverage);
Salas v. Liberty Mut. Fire. Ins. Co., 272 So.2d 1, 5 (Fla.1972) (recognizing that insurance coverage that is a creature
of statute is not susceptible to the attempts of the insurer to limit or negate the protection afforded by the law); Mullis
v. State Farm Mut. Auto. Ins. Co., 252 So.2d 229, 232–34 (Fla.1971) (stating that automobile liability insurance and
uninsured motorist coverage obtained to comply with or conform to the law cannot be narrowed by the insurer through
exclusions and exceptions contrary to the law); Diaz–Hernandez v. State Farm Fire & Casualty Co., 19 So.3d 996, 1000
(Fla. 3d DCA 2009) (concluding that a provision in a policy was invalid because it was against the public policy of the
statute); Vasques v. Mercury Cas. Co., 947 So.2d 1265, 1269 (Fla. 5th DCA 2007) (stating that restrictions on statutorily
mandated coverage must be carefully examined because exclusions that are inconsistent with the purpose of the statute
are invalid) (citing Flores, 819 So.2d at 745). PIP insurance is markedly different from homeowner's/tenants insurance,
property insurance, life insurance, and fire insurance, which are not subject to statutory parameters and are simply a
matter of contract not subject to statutory requirements.

2 The trial court attempted to apply Silva, which is not applicable to these facts. Silva addressed a claim based on bills
submitted only “subsequent” to a medical examination. Here, it is clear that all bills were incurred and submitted prior to
the request for a medical examination, the date of such examination, and the date of denial established by United. There
were no bills to submit “subsequent” to that date.
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3 In Haines, this Court concluded that “ ‘applied the correct law’ is synonymous with ‘observing the essential requirements
of law.’ ” 658 So.2d at 530.

4 The parties advance multiple arguments concerning factual issues and the underlying merits of this action. However, the
trial court is in the best position to determine the underlying merits during a new trial. See Applegate v. Barnett Bank
of Tallahassee, 377 So.2d 1150, 1152 (Fla.1979) (“When there are issues of fact the appellant necessarily asks the
reviewing court to draw conclusions about the evidence. Without a record of the trial proceedings, the appellate court
can not properly resolve the underlying factual issues so as to conclude that the trial court's judgment is not supported
by the evidence or by an alternative theory.”).

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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87 So.3d 712
Supreme Court of Florida.

Susan NADER, Petitioner,
v.

FLORIDA DEPARTMENT OF HIGHWAY SAFETY
AND MOTOR VEHICLES, et al., Respondents.

No. SC09–1533.
|

Feb. 23, 2012.
|

Rehearing Denied May 4, 2012.

Synopsis
Background: Driver who refused to take breath test
after being arrested on suspicion of driving under
the influence of alcohol (DUI) filed petition for writ
of certiorari, challenging order of the Department of
Highway Safety and Motor Vehicles suspending her
driver's licenses pursuant to the implied consent law. The
Circuit Court, Hillsborough County, James M. Barton,
II, J., granted petition. Department sought certiorari
review. The District Court of Appeal, 4 So.3d 705,
granted petitions, quashed orders and certified questions
as matters of great public importance.

Holdings: The Supreme Court, Pariente, J., held that:

[1] request that driver submit to a test of her “breath,
blood, or urine” did not mislead driver into thinking
that she was required to submit to a test more invasive
than the breath test authorized by statute, disapproving
State Department of Highway Safety and Motor Vehicles
v. Clark, 974 So.2d 416;

[2] district court of appeal was authorized to grant second-
tier certiorari relief to quash a circuit court decision that
obeyed the controlling precedent of another district court,
but in doing so, disobeyed the plain language of the
statute, resulting in a miscarriage of justice.

Questions answered.

Lewis, J., dissented and filed opinion.

Attorneys and Law Firms

*715  Eilam Isaak, Tampa, FL, for Petitioner.

Stephen D. Hurm, General Counsel, and Damaris
Esperanza Reynolds, Assistant General Counsel Florida
Department of Highway Safety and Motor Vehicles, Lake
Worth, FL, for Respondents.

Michael A. Catalano, P.A., Miami, FL, on behalf of
the Florida Association of Criminal Defense Lawyers, as
Amicus Curiae.

Opinion

PARIENTE, J.

In this case before us, Department of Highway Safety
and Motor Vehicles v. Nader, 4 So.3d 705 (Fla. 2d DCA
2009), the Second District Court of Appeal determined
two distinct but related issues: the first involving the
administrative suspension of a driver's license for refusal
to submit to a breath test, and the second involving
the scope of certiorari review by an appellate court of
the circuit court's decision concerning the administrative
suspension. In its decision in Nader, the Second District
passed upon the two questions involving these issues,
which it certified to be of great public importance:

1. DOES A LAW ENFORCEMENT OFFICER'S
REQUEST THAT A DRIVER SUBMIT TO A
BREATH, *716  BLOOD, OR URINE TEST,
UNDER CIRCUMSTANCES IN WHICH THE
BREATH–ALCOHOL TEST IS THE ONLY
REQUIRED TEST, VIOLATE THE IMPLIED
CONSENT PROVISIONS OF SECTION 316.1932(1)
(A)(1)(a) SUCH THAT THE DEPARTMENT MAY
NOT SUSPEND THE DRIVER'S LICENSE FOR
REFUSING TO TAKE ANY TEST?

2. MAY A DISTRICT COURT GRANT
COMMON LAW CERTIORARI RELIEF FROM
A CIRCUIT COURT'S OPINION REVIEWING
AN ADMINISTRATIVE ORDER WHEN THE
CIRCUIT COURT APPLIED PRECEDENT FROM
ANOTHER DISTRICT COURT BUT THE
REVIEWING DISTRICT COURT CONCLUDES
THAT THE PRECEDENT MISINTERPRETS
CLEARLY ESTABLISHED STATUTORY LAW?
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Id. at 711. As more fully discussed below, we answer
the first question in the negative and answer the second

question in the affirmative. 1

FACTS

The facts in this case arise from an arrest after the driver,
Susan Nader, failed a roadside sobriety test and then had
her license suspended based on the refusal to submit to a
breath test:

On August 26, 2007, at
approximately 1:30 a.m., Susan
Nader was stopped by a Tampa
police officer because she was
driving with only her parking
lights on and had stayed at an
intersection through more than one
cycle of the traffic lights. After
she failed a roadside sobriety test,
she was arrested and transported
to a breath test center operated by
the Hillsborough County Sheriff's

Office. 2

Nader, 4 So.3d at 706. The record reflects that she refused
to take a breath test and thus her license was suspended.

Nader requested an administrative hearing, during which
she argued that the implied consent warning given was
improper because she was requested to submit to a
“breath, blood, or urine” test when the law requires only
a breath test. After the hearing officer upheld the license
suspension, Nader appealed the decision to the circuit
court pursuant to a statutory provision that provides for
the method of review by a circuit court.

In her petition to the circuit court, Nader again argued
that the implied consent warnings were improper, citing
as authority the decision in State Department of Highway
Safety and Motor Vehicles v. Clark, 974 So.2d 416 (Fla.
4th DCA 2007), in which the Fourth District Court of
Appeal held that the circuit court could reverse a license
suspension where the law enforcement officer warned the
driver that her driving privileges would be suspended if she
refused to submit to a breath, blood, or urine test. In its
response to Nader's petition, the Florida Department of

Highway Safety and Motor Vehicles (the Department) set
forth all the reasons the form affidavit used in this case
was in accordance with applicable statutory provisions
and other appellate case law. As to *717  Clark, the case
relied on by Nader, the Department contended that the
decision was wrongly decided because the Fourth District
“overlooked and misapprehended the facts and governing
law.” In other words, the Department asked the circuit
court to disagree with precedent from another district.

The circuit court judge concluded that he was bound by
the Fourth District's decision in Clark and reluctantly
granted the petition, stating, “But for the Clark opinion,
the Court would deny the instant petition. The only test
which Nader was specifically offered was the breath test.
There is no indication that Nader felt that she was also
obligated to take either or both of the other two tests.”

After the circuit court granted certiorari relief, the
Department petitioned the Second District for review of
the circuit court's decision. See Nader, 4 So.3d at 706.
The Second District explicitly disagreed with the Fourth
District's holding in Clark, stating, “We cannot agree with
the reasoning in Clark that this type of language in the
standard report form establishes that a driver was or might
have been misled into thinking that a more invasive test
may be required.” Id. at 709.

With regard to the certiorari issue, the Second District
first acknowledged that “[c]ircuit court judges are aware of
the requirement that they obey controlling precedent from
other districts even if they disagree with the precedent.”
Id. at 709–10 (citing Pardo v. State, 596 So.2d 665, 667
(Fla.1992)). The Second District explained, however, that
when the circuit court is sitting in its appellate capacity,
the “only method for a party to obtain district court review
of such rulings is by a petition for writ of common law
certiorari,” otherwise known as “second-tier” certiorari
review. Id. at 710. The Second District acknowledged
that in second-tier certiorari proceedings, “the district
court is limited to determining whether the circuit court
afforded the parties procedural due process and whether
it ‘applied the correct law’ or ‘departed from the essential
requirements of the law.’ ” Id. (quoting Dep't of Highway
Safety & Motor Vehicles v. Stenmark, 941 So.2d 1247,
1249 (Fla. 2d DCA 2006)).
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The Second District noted the “dramatic” ramifications
of failing to address the erroneous decision of Clark when
read in light of the plain language of the statute:

As this case demonstrates, the
“breath, blood, or urine” language
is contained in a standard form
used in Hillsborough County, and
probably elsewhere, since at least
2003. Unless the circuit court is free
to disregard Clark, every driver's
license suspension based on a refusal
to submit to a breath test in which
a similar form is used would be
overturned by the circuit courts
based solely upon the decision
in Clark denying certiorari relief.
There would be no multi-district
review and no ability for the other
district courts to generate conflicting
decisions.

Id. The Second District then relied on this Court's opinion
in Allstate Insurance Co. v. Kaklamanos, 843 So.2d 885,
889 (Fla.2003), which held that second-tier certiorari
should not be used simply to grant a second appeal; rather,
it should be reserved for those situations when there has
been a violation of a clearly established principle of law
resulting in a miscarriage of justice. Nader, 4 So.3d at
710–11. The Second District recognized that the term
“clearly established law” does not necessarily refer only
to case law, but also derives from other legal sources,
including rules of court, statutes, and constitutional law.
See id. at 711 (quoting Kaklamanos, 843 So.2d at 890).
Accordingly, the Second District held that it should
grant second-tier *718  certiorari based on a violation
of clearly established law where a circuit court relied
upon the controlling precedent of another district court,
but in so doing disregarded the plain language of the
applicable statute. The Second District certified the above
two questions to this Court—one related to the statute,
and the other related to the scope of second-tier certiorari
review. Id. This review followed.

ANALYSIS

In order to answer the first certified question, we
begin with the applicable statutory scheme regarding the
circumstances under which a driver is required to submit

to chemical testing by breath, blood, or urine and when
a refusal to submit can result in a license suspension.
We then explain the notice that must be given prior to
a license suspension and the review process for drivers
who request an administrative review regarding the license
suspension. We next address the specific facts involved
with Susan Nader as they apply to the legality of her
license suspension.

In answering the second certified question, we first discuss
the situations under which a district court may use its
certiorari jurisdiction to review a circuit court's decision,
including both certiorari review of nonfinal orders and
second-tier certiorari. We then discuss the requirement
that district courts should act only where the error is one
that is a departure from the essential requirements of law.
Finally, we discuss the Second District's decision in this
case to determine whether the Second District properly

exercised its second-tier certiorari jurisdiction. 3

First Certified Question

Statutory Scheme for Florida's Implied Consent Law

Section 316.1932, Florida Statutes (2007), commonly
known as Florida's implied consent law, addresses in
three separate provisions the circumstances under which
a driver is required to submit to chemical testing by
breath, blood, or urine, and when a refusal to submit can
result in a license suspension. The first subsection, section
316.1932(1)(a) 1.a., which is the provision at issue in this
case, provides that by operating a motor vehicle within the
state, a driver is deemed to have given his or her consent to
submit to an “approved chemical test or physical test” for
“the purpose of determining the alcoholic content of his or
her blood or breath.” § 316.1932(1)(a) 1.a., Fla. Stat. (2007)
(emphasis added). Further, an officer must tell the driver
that “failure to submit to any lawful test of his or her breath
” will result in having his or her driver's license suspended.
Id. (emphasis added). Specifically, section 316.1932(1)(a)
1.a. provides as follows:

Any person who accepts the
privilege extended by the laws of
this state of operating a motor
vehicle within this state is, by so
operating such vehicle, deemed to
have given his or her consent to
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submit to an approved chemical test
or physical test including, but not
limited to, an infrared light test of
his or her breath for the purpose
of determining the alcoholic content
of his or her blood or breath if
the person is lawfully arrested *719
for any offense allegedly committed
while the person was driving or was
in actual physical control of a motor
vehicle while under the influence of
alcoholic beverages. The chemical or
physical breath test must be incidental
to a lawful arrest and administered
at the request of a law enforcement
officer who has reasonable cause to
believe such person was driving or
was in actual physical control of the
motor vehicle within this state while
under the influence of alcoholic
beverages. The administration of a
breath test does not preclude the
administration of another type of
test. The person shall be told that
his or her failure to submit to any
lawful test of his or her breath will
result in the suspension of the person's
privilege to operate a motor vehicle
for a period of 1 year for a first
refusal, or for a period of 18 months
if the driving privilege of such person
has been previously suspended as a
result of a refusal to submit to such
a test or tests, and shall also be told
that if he or she refuses to submit to
a lawful test of his or her breath and
his or her driving privilege has been
previously suspended for a prior
refusal to submit to a lawful test of
his or her breath, urine, or blood,
he or she commits a misdemeanor in
addition to any other penalties.

(Emphasis added.)

The next provision addresses circumstances where a
urine test is required: when the officer suspects that
a driver is under the influence of chemical substances
or controlled substances. See § 316.1932(1)(a) 1.b., Fla.
Stat. That subsection provides that by operating a motor

vehicle within the state, a driver is deemed to have
given his or her consent to submit to “a urine test” for
the purpose of determining the presence of chemical or
controlled substances. Id. Similar to subparagraph a., in
subparagraph b., an officer must tell the driver that failure
to “submit to any lawful test of his or her urine” will result
in having his or her driver's license suspended. Id.

In the third provision, the implied consent law addresses
when a blood test is required. See § 316.1932(1)(c), Fla.
Stat. Subsection 316.1932(1)(c) provides that by operating
a motor vehicle within the state, a driver is deemed to have
given his or her consent to submit to “an approved blood
test for the purpose of determining the alcoholic content
of the blood” or determining the presence of chemical or
controlled substances where there is a reasonable cause
to believe that the person was driving while under the
influence of alcohol or chemical substances and the person
appears for treatment at a hospital, clinic, or other medical
facility. Id. Unlike the other provisions, however, the
warning relative to a refusal to submit to the blood test is
required only for those drivers who are capable of refusing
the test. Id.

Relating to the above three provisions, subsection
316.1932(1)(d) provides that when an officer arrests a
driver for allegedly being under the influence and fails to
request a chemical or physical breath test, the driver can
request a chemical or physical breath test as well as a urine
test or blood test. In other words, a driver has the right to
request additional testing as provided by statute.

Notice and Procedure to Request Administrative Review

In conjunction with the implied consent law, section
322.2615, Florida Statutes (2007), addresses the
consequence of a license suspension and provides the
driver with an opportunity to request an administrative
review. Pursuant to this provision, a law enforcement
officer must suspend a person's driving privilege if that
person has refused to submit to “a urine test or a test of
his or her breath-alcohol or blood- *720  alcohol level.” §
322.2615(1)(a), Fla. Stat. (2007). The driver must receive
a notice of suspension that “shall inform the driver” that
the “driver refused to submit to a lawful breath, blood,
or urine test and his or her driving privilege is suspended
for a period of 1 year for a first refusal” and that “the
suspension period shall commence on the date of issuance
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of the notice of suspension.” § 322.2615(1)(b), Fla. Stat.
Subsection 322.2615(2) then requires that

the law enforcement officer shall
forward to the department, within
5 days after issuing the notice
of suspension, the driver's license;
an affidavit stating the officer's
grounds for belief that the person
was driving or in actual physical
control of a motor vehicle while
under the influence of alcoholic
beverages or chemical or controlled
substances; the results of any breath
or blood test or an affidavit stating
that a breath, blood, or urine test
was requested by a law enforcement
officer or correctional officer and that
the person refused to submit.

§ 322.2615(2), Fla. Stat. (emphasis added).

In order to comply with this provision, the law
enforcement officer in this case filled out a standardized
form affidavit, entitled “State of Florida Department of
Highway Safety & Motor Vehicles Affidavit of Refusal To
Submit to Breath, Urine or Blood Test” (Form HSMV
78054), which stated:

I did request said person to submit to a breath, urine,
or blood test to determine the content of alcohol in
his or her blood or breath or the presence of chemical
or controlled substances therein. I did inform said
person that any refusal to submit to such test or tests
would result in the suspension of his or her privilege
to operate a motor vehicle.... In cases involving a
Commercial Motor Vehicle, I did inform the driver
that this refusal will result in the disqualification of the
driver's Commercial Driver's License/privilege....

Said person did at that time and place refuse to submit
to such test or tests.

Like the notice of suspension, the affidavit was written
on a form, the use of which was not limited to situations
arising under subsection 316.1932(1)(a)1.a., which applies
only to driving under the influence of alcohol and requires

a driver to submit to a breath test. 4  This affidavit was
apparently used by the Department in all situations where
a driver has refused testing, including those situations

involving commercial motor vehicles, which are not
addressed in section 316.1932, but rather in section 322.63,
Florida Statutes (2007).

Section 322.2615 further provides for the method by which
the driver can request review of the license suspension.
When a license is suspended for the “refusal to submit
to a breath, blood, or urine test,” the driver has the
opportunity to request a formal review hearing in which
a hearing officer determines the following matters, as
pertinent to the issue here:

2. Whether the person whose license was suspended
refused to submit to any such test after being requested
to do so by a law enforcement officer or correctional
officer.

3. Whether the person whose license was suspended was
told that if he or she refused to submit to such test his
or her privilege to operate a motor vehicle would be
suspended for a period of 1 year or, in the case of a
second or subsequent refusal, for a period of 18 months.

§ 322.2615(7)(b) 2.–3., Fla. Stat. (2007).

Application of the Law to This Case

[1]  Here, Nader's driver's license was suspended as a
result of her refusal to *721  submit to a breath test
after a police officer observed her sitting through a couple
of light cycles with only her parking lights turned on.
At the administrative proceeding challenging the license
suspension, neither side presented any testimony; only
documentary evidence was relied upon. After being denied
relief in the administrative hearing, Nader challenged her
license suspension to the circuit court. Nader alleged that
the affidavit submitted by the officer in this case was
part of the implied consent warning and that in the form
affidavit, the officer attested that he requested her to
submit to a breath, urine, or blood test.

The only “possible anomaly” pointed out by the Second
District is that instead of being asked to submit to a
“breath-alcohol” test, the form used the phrase “breath,
blood, or urine” test. See Nader, 4 So.3d at 709. The
Second District disagreed with the Fourth District in
Clark that the standard form could mislead a driver into
thinking that she would have to submit to a more invasive
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test, such as the withdrawal of blood, than the test that was
authorized by statute. Id. (citing Clark, 974 So.2d at 418).

We agree with the Second District that the “use of ‘or’
plainly suggests the driver has a choice of one of the three
tests and is free to choose the breath test if the driver
prefers the least invasive method.” Nader, 4 So.3d at 709.
In reaching this conclusion, the Second District cited to
Sparkman v. McClure, 498 So.2d 892, 895 (Fla.1986),
in which we recognized that the “word ‘or’ is generally
construed in the disjunctive when used in a statute or rule.
The use of this particular disjunctive word in a statute or
rule normally indicates that alternatives were intended.”
Sparkman, 498 So.2d at 895 (citation omitted). In this
case, as pointed out by the circuit court, the only test that
the driver was specifically offered was the breath test and
that is the only test that she refused. Further, as found
by the circuit court, based on the record, “[t]here is no
indication that Nader felt that she was also obligated to
take either or both of the other two tests.”

Accordingly, we answer the first certified question in the
negative. We now address the second certified question,
which presents the issue of whether the Second District's
decision to grant the Department's petition for certiorari
exceeded the limited scope of its second-tier certiorari
review.

Second Certified Question

Common–Law Certiorari Proceedings

[2]  [3]  A petition for writ of certiorari is a method for
a litigant to obtain review of a circuit court order that is
distinctly different from appellate review. A district court's
certiorari review of a circuit court's decision may occur in
two discrete situations: (1) certiorari review of a nonfinal
order entered by the circuit court; and (2) second-tier
certiorari, which is certiorari review of an order of the
circuit court sitting in its appellate capacity to review a
ruling from either the county court or an administrative
or other governmental entity.

[4]  [5]  In the first situation, involving nonfinal orders
entered by the circuit court in the course of ongoing
proceedings, a party seeking review through a petition for
writ of certiorari must demonstrate: (1) a material injury
in the proceedings that cannot be corrected on appeal

(sometimes referred to as irreparable harm); and (2) a
“depart[ure] from the essential requirements of the law.”
Belair v. Drew, 770 So.2d 1164, 1166 (Fla.2000). As stated
in Martin–Johnson, Inc. v. Savage, 509 So.2d 1097, 1099
(Fla.1987):

A non-final order for which
no appeal is provided by Rule
9.130 is reviewable *722  by
petition for certiorari only in
limited circumstances. The order
must depart from the essential
requirements of law and thus
cause material injury to the
petitioner throughout the remainder
of the proceedings below, effectively
leaving no adequate remedy on
appeal.

Because Florida Rule of Appellate Procedure 9.130 limits
the types of appealable nonfinal orders and because
appellate review of the final order is available, the case
law is very specific that when a litigant petitions the
appellate court for a writ of certiorari as to a nonfinal
order, both the requirements of irreparable harm and a
departure from the essential requirements of law must
be met. Further, the law is clear that certiorari relief is
intended to be available only in very limited circumstances
and should not be a means of circumventing rule 9.130 or
interfering with ongoing proceedings in the trial court.

Separate from the limited review available to nonfinal
orders, the second situation involves second-tier
certiorari, which likewise can be divided into two
subcategories of cases: those involving circuit court review
of county court orders and those involving circuit court
review of administrative decisions. Review of these final
orders are also different from full appellate review, but the
reasoning for the narrow review is based primarily on the
principle that a litigant is not entitled to a second appeal.

[6]  [7]  [8]  [9]  The first subcategory of second-tier
certiorari cases involves final decisions, judgments, or
orders rendered by the county court after a full hearing
or trial. Those final decisions are appealed to the circuit
court sitting in its appellate capacity, and in those
circumstances, appellate review by the circuit court is
similar to appellate review by district courts of appeal.
Because the assumption is that the litigant has already
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received full appellate review by the circuit court (either
sitting in three-judge panels or by one judge alone), the
district court's discretion to grant certiorari review is
restricted to those errors that “depart from the essential
requirements of law.” As stated in the oft-cited opinion of
Combs v. State, 436 So.2d 93 (Fla.1983), which addressed
the scope of this certiorari review:

[T]he phrase “departure from the essential requirements
of law” should not be narrowly construed so as to
apply only to violations which effectively deny appellate
review or which pertain to the regularity of procedure.
In granting writs of common-law certiorari, the district
courts of appeal should not be as concerned with the mere
existence of legal error as much as with the seriousness
of the error. Since it is impossible to list all possible legal
errors serious enough to constitute a departure from the
essential requirements of law, the district courts must be
allowed a large degree of discretion so that they may judge
each case individually. The district courts should exercise
this discretion only when there has been a violation
of a clearly established principle of law resulting in a
miscarriage of justice.

It is this discretion which is the essential distinction
between review by appeal and review by common-law
certiorari.

Id. at 95–96 (emphasis added).

[10]  [11]  The second subcategory of second-tier
certiorari cases comprises those that involve review
of decisions rendered by administrative or other
governmental agencies—the type of second-tier certiorari
that is involved in this case. In Haines City Community
Development v. Heggs, 658 So.2d 523 (Fla.1995), the Court
observed:

*723  As a case travels up the judicial ladder, review
should consistently become narrower, not broader. We
have held that circuit court review of an administrative
agency decision, under Florida Rule of Appellate
Procedure 9.030(c)(3), is governed by a three-part
standard of review: (1) whether procedural due process
is accorded; (2) whether the essential requirements
of law have been observed; and (3) whether the
administrative findings and judgment are supported
by competent substantial evidence. [City of Deerfield
Beach v.] Vaillant, 419 So.2d [624,] 626 [ (Fla.1982) ].
The standard of review for certiorari in the district

court effectively eliminates the substantial competent
evidence component. The inquiry is limited to whether
the circuit court afforded procedural due process and
whether the circuit court applied the correct law. As
explained above, these two components are merely
expressions of ways in which the circuit court decision
may have departed from the essential requirements of
the law. In short, we have the same standard of review as
a case which begins in the county court. See William A.
Haddad, “Writ of Certiorari in Florida,” in The Florida
Bar, Florida Appellate Practice § 18.3 (3d ed.1993).

This standard, while narrow, also contains a degree of
flexibility and discretion. For example, a reviewing court
is drawing new lines and setting judicial policy as it
individually determines those errors sufficiently egregious
or fundamental to merit the extra review and safeguard
provided by certiorari. This may not always be easy since
the errors in question must be viewed in the context of the
individual case.

Id. at 530–31 (emphasis added) (footnote omitted).

[12]  However, appellate courts must exercise caution not
to expand certiorari jurisdiction to review the correctness
of the circuit court's decision. This would deprive litigants
of the finality of judgments reviewed by the circuit court
and ignore “societal interests in ending litigation within a
reasonable length of time and eliminating the amount of
judicial labors involved in multiple appeals.” Id. at 526 n.
4. “A more expansive review would also afford a litigant
two appeals from a court of limited jurisdiction, while
limiting a litigant to only one appeal in cases originating
in a trial court of general jurisdiction.” Custer Med. Ctr.
v. United Auto. Ins. Co., 62 So.3d 1086, 1093 (Fla.2010).

[13]  [14]  [15]  Moreover, certiorari jurisdiction cannot
be used to create new law where the decision below
recognizes the correct general law and applies the correct
law to a new set of facts to which it has not been previously
applied. In such a situation, the law at issue is not a clearly
established principle of law. See Ivey v. Allstate Ins. Co.,
774 So.2d 679, 682–83 (Fla.2000). This does not mean,
however, that clearly established law consists only of prior
judicial precedent. In Kaklamanos, 843 So.2d at 890, we
explicitly held that “ ‘clearly established law’ can derive
from a variety of legal sources, including recent controlling
case law, rules of court, statutes, and constitutional
law.” (Emphasis added.) Accordingly, a district court
may grant a writ of certiorari after determining that
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the decision is in conflict with the relevant statute, so
long as the legal error is also “sufficiently egregious or
fundamental to fall within the limited scope” of certiorari
jurisdiction. Id.

Application of the Law to This Case

[16]  [17]  In turning to this case, we begin by noting
that the method of review of *724  the agency decision
was provided for by statute. Specifically, in challenging
her license suspension, Nader was required to “request
a formal or informal review of the suspension by the
department within 10 days after the date of issuance
of the notice of suspension.” § 322.2615(1)(b) 3., Fla.
Stat. (2007). The statute further provides that a “person
may appeal any decision of the department sustaining a
suspension of his or her driver's license by a petition for
writ of certiorari to the circuit court.... This subsection
shall not be construed to provide for a de novo appeal.”
§ 322.2615(13), Fla. Stat. (2007). Therefore, although
the statutory provision commingles the term “appeal”
with “petition for writ of certiorari,” the procedure to
be followed is to file a petition for writ of certiorari
with the circuit court, where the circuit court engages
in appellate review of the decision. However, unlike an
ordinary appeal from the circuit court to the district court,
the circuit court is limited in a significant way because
there is a judicially imposed requirement that a circuit
court must abide by precedent from another district court
of appeal if no precedent exists from its own district.

The reason for this restriction was explained by the Court
in Pardo:

The District Courts of Appeal are
required to follow Supreme Court
decisions. As an adjunct to this rule
it is logical and necessary in order to
preserve stability and predictability
in the law that, likewise, trial courts
be required to follow the holdings
of higher courts—District Courts of
Appeal. The proper hierarchy of
decisional holdings would demand
that in the event the only case on
point on a district level is from a
district other than the one in which
the trial court is located, the trial

court be required to follow that
decision. Alternatively, if the district
court of the district in which the
trial court is located has decided
the issue, the trial court is bound
to follow it. Contrarily, as between
District Courts of Appeal, a sister
district's opinion is merely persuasive.

596 So.2d at 666–67 (emphasis added) (quoting State
v. Hayes, 333 So.2d 51, 53 (Fla. 4th DCA 1976)).
Therefore, a circuit court (even one functioning in its
appellate capacity) is bound to apply existing precedent
from another district if its district has not yet spoken
on the issue. In this regard, a party is unable to argue
that the circuit court should rule differently on the same
issue of law—something that the party is able to do in
cases on direct appeal to the district court. The Second
District recognized the problem with the Pardo constraint
as applied to certiorari proceedings:

Our constitutional system of review
in Florida has been built on a
foundation that encourages debate
among the district courts and a
screening of cases so that direct
conflict between the districts on
dispositive issues is usually required
for the supreme court to resolve
an issue. This system is difficult
to employ in the narrow context
described in this case. If we hold
that the trial court did not depart
from the essential requirements
of the law by following the
Fourth District, then any discussion
we may undertake arguing that
the Fourth District's opinion is
incorrect becomes mere dicta. It
creates no conflict that would
authorize supreme court review,
and it probably creates no binding
precedent allowing the next circuit
judge in this district to disregard the
Clark decision. On the other hand,
we are loath to suggest that a circuit
court may reject what appears to be
controlling precedent in this context
based upon its own interpretation of
a statute or constitutional provision.
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Nader, 4 So.3d at 710.

To address this tension between the obligation of a circuit
court (even one sitting *725  in its appellate capacity) to
respect precedent from other districts when there is no
precedent from its district and the obligation of a district
court not to provide a second appeal but to correct only
violations of clearly established law, the Second District
concluded:

[A] district court is authorized
to find clearly established law
on the face of a statute even
when another district court has
interpreted the statute to require
a different outcome in a published
opinion. Moreover, a district court
is then authorized to grant certiorari
relief and quash a circuit court
decision that obeyed the controlling
precedent and disobeyed the plain
language of the statute. We therefore
grant the Department's petition for
writ of certiorari and quash the
circuit court's opinion.

Id. at 711.

To the extent that the Second District advocates a rule
allowing second-tier certiorari review when an appellate
court merely disagrees with precedent from another court,
we reject this as overly broad. First, we note that there is
presently an important difference between the review of
administrative proceedings, which proceed directly to the
circuit court, and the review of county court proceedings,
which can be either appealed to the circuit court or
heard by the district court through certified question. In
the latter situation, the appellate rules expressly provide
for a means by which the county court can certify a
question to be of great public importance to the district
court, thus providing a method by which the county court
can receive a ruling on whether precedent from another
district controls. See Fla. R.App. P. 9.030(b)(4)(A); Fla.
R.App. P. 9.160. In that circumstance, the circuit court
appellate review is essentially bypassed and, if the appeal
is accepted, the district court engages in plenary appellate
review over the legal issue raised by the county court
decision. See, e.g., Geico Indem. Co. v. Physicians Grp., 47
So.3d 354 (Fla. 2d DCA 2010). The option of certification

of a question to the district court is not presently available,
either by rule or statute, for a circuit court hearing an
appeal of an administrative decision.

[18]  [19]  However, even with that procedural difference,
we emphasize that the district court should not grant
relief merely because it disagrees with the precedent from
another district court; rather, the district court must
determine whether the decision of the circuit court, even
though it followed an opinion from another district court,
is a departure from the essential requirements of law
resulting in a miscarriage of justice. Here, the Second
District, in granting second-tier certiorari after reviewing
the provisions of the implied consent law in detail,
concluded that while the circuit court attempted to obey
controlling precedent, its decision (and the decision in
Clark ) was in fact contrary to clearly established statutory
law. Nader, 4 So.3d at 707–10.

Further, the Second District noted the “dramatic”
ramifications of the situation in this case, where if the
district court was unable to act, circuit courts would
be required to overturn every driver's license suspension
based on a refusal to submit to a breath test in which a
similar form was used. See id. at 710. The Second District
stressed that its second-tier certiorari jurisdiction could
not be used merely to grant a second appeal but was
reserved for those situations where there was a violation
of clearly established principles of law resulting in a
miscarriage of justice. Id. at 710–11. The district court
concluded that this standard was met in this case, and thus
it was authorized to grant certiorari relief and quash a
circuit court decision where the court below obeyed the
controlling *726  precedent, but in doing so, disobeyed
the plain language of the statute. Id. at 711.

[20]  We agree that the Second District did not exceed
the scope of its authority to grant certiorari relief and
uphold the license suspension in this case. Throughout
this Court's pronouncements concerning the proper
application of second-tier certiorari review, this Court
has repeatedly emphasized that certiorari review cannot
be used as a means of granting a second appeal and
cannot be used simply because the district court disagrees
with the outcome of the circuit court's decision. Instead,
we have held that district courts should act only where
the error is one that is a departure from the essential
requirements of law. Because it would be impossible to
create an exhaustive list of such situations, this Court
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has repeatedly emphasized that district courts must be
“allowed a large degree of discretion so that they may
judge each case individually.” Combs, 436 So.2d at 96.

Here, the Second District properly used second-tier
certiorari. In reviewing whether it should grant certiorari
in this case, the Second District focused entirely on
whether the circuit court had applied the correct law,
and when it determined that the incorrect law had
been applied, it looked to the seriousness of the error.
The Second District did not reanalyze the application
of the law to the facts. Moreover, in Kaklamanos, we
recognized that statutory provisions constitute “clearly
established law.” Thus, the Second District correctly
based its certiorari analysis on those factors that we have
stressed. This result is not changed simply because the
circuit court followed binding precedent from another
district that was clearly contrary to the plain language
of the statute itself. To hold otherwise would prevent a
district court from using its second-tier certiorari review
to correct “a violation of clearly established principle
of law that resulted in a miscarriage of justice,” simply
because a prior decision of another district court of appeal
analyzed the controlling statute. Such a result would treat
case law interpreting a statute as more authoritative than
the statute itself—a proposition that is not supported by
our precedent. Further, as pointed out by the Second
District, the failure to apply the correct law would
have dramatic and wide-reaching ramifications for license
suspensions since the standard form affidavit was used by

the Department throughout the State. 5

The dissent contends that our decision “eviscerates over
one hundred years” of well-established jurisprudence
in order to permit a circuit court to bring an issue
to the district court through second-tier certiorari. To
the contrary, our decision has expressly rejected such
a proposition. We have neither created new law with
regard to second-tier certiorari, nor expanded second-
tier certiorari to create any exception for “matters of
great public importance.” The test that has always applied
to second-tier certiorari governs this case: it should be
granted only when there is a departure from the essential
requirements of law resulting in a miscarriage of justice.
See Heggs, 658 So.2d at 530.

*727  [21]  [22]  District courts of appeal must be able
to correct serious errors resulting in a miscarriage of
justice. As recognized by Heggs, the certiorari standard

must contain “a degree of flexibility and discretion.” Id.
The determination must be made by the district court
of appeal in a cautious manner to ensure that the error
is “sufficiently egregious or fundamental to merit the
extra review and safeguard provided by certiorari.” Id.
at 531. It is this last admonition that bears emphasis; a
balance must be struck between respecting the finality of
appellate review provided by the circuit court's appellate
decision and the necessity of having the availability of
certiorari to use in a narrow group of cases, which
“merit the extra review and safeguard provided by
certiorari.” Id. By our decision, we reaffirm our holding
in Kaklamanos—that statutes also constitute “clearly
established law,” meaning that a district court can use
second-tier certiorari to correct a circuit court decision
that departed from the essential requirements of statutory
law. See Kaklamanos, 843 So.2d at 890 (“ ‘[C]learly
established law’ can derive from a variety of legal sources,
including recent controlling case law, rules of court,
statutes, and constitutional law.” (emphasis added)).

CONCLUSION

[23]  In conclusion, we answer the first certified question
in the negative. The Second District properly found that
there was no violation of the implied consent law under
the circumstances of this case. Accordingly, we approve of
the Second District's decision and disapprove the Fourth
District's opinion in Clark to the extent that it concluded
to the contrary. We answer the second question in the
affirmative and hold that a district court may exercise
its discretion to grant certiorari review of a circuit court
decision reviewing an administrative order, so long as
the decision under review violates a clearly established
principle of law resulting in a miscarriage of justice, even
if the circuit court decision was based on precedent from
another district.

We further refer the issue to the Florida Bar Appellate
Court Rules Committee to consider whether a circuit
court should be able to certify a question of great public
importance to the district court in circumstances where it
is reviewing a decision of an administrative agency, similar
to a county court's authority by rule to certify final orders
to the district.

It is so ordered.
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CANADY, C.J., and QUINCE, POLSTON,
LABARGA, and PERRY, JJ., concur.

LEWIS, J., dissents with an opinion.

LEWIS, J., dissenting.
Today the majority unnecessarily expands second-tier
certiorari jurisdiction far beyond the well-established
parameters of Florida law to an area, and on a premise,
never before recognized. In fact, this expansion is directly
contrary to the entire common law history of second-
tier certiorari review in Florida. Even more troubling, the
reason and basis expressed for this improper expansion is
predicated upon a perceived need to allow the certification
of questions or issues to district courts of appeal by
circuit courts sitting in an appellate capacity with regard
to matters originating in an administrative proceeding,
similar to the certification of questions or issues to district
courts of appeal by county courts which is provided,
not by common law concepts, but by our appellate
rules as authorized by the Florida Constitution. See art.
V, § 4(b)(1), Fla. Const.; Fla. R.App. Pro. 9.030(b)(4)
(A). The common sense mechanism for resolving this
*728  asserted problem would be to simply authorize

administrative agencies, or the circuit courts that review
their decisions on appeal, the ability to certify questions to
the district courts through the promulgation of appellate
rules similar to those governing the ability of county
courts to certify questions to the district courts. Instead
of employing our rulemaking authority to solve this
alleged problem with even the Florida Rules of Appellate
Procedure pending here for consideration for amendment
at the same time, see In re Amendments to the Florida Rules
of Appellate Procedure (Three–Year Cycle), 75 So.3d 239
(Fla.2011), the majority unnecessarily eviscerates over
one hundred years of well-grounded, well-established
jurisprudence with regard to second-tier certiorari review.
This Court has never extended certiorari in the manner
asserted by the majority here, and the majority fails to
provide any authority to support its creation of this new,
unprecedented common law right to a second appeal.
This distortion also indiscriminately confuses the Florida
Constitution's classification of “matters of great public
importance,” and dangerously blows open the door,
carefully guarded by this Court for the last century,
to an inundation of appeals cloaked under the veil of
second-tier certiorari review. Further, today's decision will
destabilize Florida's delicate judicial ladder, opening the

flood gates of second appeals to our already overworked
and overburdened district courts of appeal as described by
those appellate courts. Accordingly, I dissent.

The majority decision states that “[t]he option of
certification of a question to the district court is not
presently available, either by rule or statute, for a
circuit court hearing an appeal of an administrative
decision,” majority op. at 725, as a reason to disregard
existing Florida law. The logical solution to this perceived
dilemma in the eyes of the majority would be to give
“circuit court[s] hearing an appeal from an administrative
decision” “[t]he option of certification of a question to
the district court.” Majority op. at 725. As evidenced by
the promulgation of Florida Rule of Appellate Procedure
9.030(b)(4)(A), which gives district courts the ability to
review “final orders of the county court ... that the county
court has certified to be of great public importance,” we
have the authority to fill this procedural gap by utilizing
our authority to promulgate rules of appellate procedure,
which have been pending before us for review at the
same time. See In re Amendments to the Florida Rules
of Appellate Procedure (Three–Year Cycle); see also art.
V, § 4(b)(1), Fla. Const. ( [District courts] may review
interlocutory orders in such cases to the extent provided
by rules adopted by the supreme court.)

The majority claims that a “district court should not
grant relief merely because it disagrees with the precedent
from another district court.” Majority op. at 725. This,
however, is already happening based on this case. In
Bowers v. State, 23 So.3d 767, 771 (Fla. 2d DCA 2009),
approved, 87 So.3d 704 (Fla.2012), the Second District
relied on the decision which the majority affirms to
specifically state:

We recognize that by relying on [Ferrer v. State,
785 So.2d 709 (Fla. 4th DCA 2001) ], the circuit
court applied existing precedent from another district.
Nevertheless, we grant certiorari relief on the basis that
Ferrer misapplied the fellow officer rule and should be
rejected. See Dep't of Highway Safety & Motor Vehicles
v. Nader, 4 So.3d 705 (Fla. 2d DCA 2009).

We therefore grant the petition for certiorari, certify
conflict with Ferrer v. State, 785 So.2d 709 (Fla. 4th
DCA 2001), quash the circuit court's opinion, and
remand with directions to affirm the *729  county court
order granting the motion to suppress.
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(Emphasis supplied.) This demonstrates facially how the
majority rule has already expanded.

Finally, the very structure of the majority's decision
represents a disregard for this Court's precedent with
regard to second-tier certiorari review. The threshold
question in any case is whether the court in question has
jurisdiction over the matter. Here, the majority addresses
the Second District's jurisdiction over the matter only after
addressing the merits, representing its marginalization
of the issue. The majority is really concerned with the
substantive issue and is willing to find a way around the
jurisdictional block.

Secondly, by equating the constitutional concept of
certifying “matters of great public importance” with the
theory used in this case, which was a court simply in
disagreement with a decision in another case, standards
have now been clouded. Long ago, this Court possessed
“appellate jurisdiction in all cases at law and in equity
originating in Circuit Courts.” Art. V, § 5, Fla. Const.
(1885). However, in 1957, the Florida Constitution was
amended to define this Court as one of limited jurisdiction.
See art. V, § 4(2), Fla. Const. (1957). Through this
amendment, Florida citizens articulated a clear intent to
remove from this Court jurisdiction over matters in which
the Court merely disagrees with a decision below. Instead,
the amended 1957 Florida Constitution delineated specific
circumstances in which this Court possesses jurisdiction,
one of which is a matter certified to be of “great public

importance.” See art. V, § 3(b)(4), Fla. Const. 6  It is
this same language that exists in the Florida Rules of

Appellate Procedure, which allows county courts to certify
final orders, otherwise appealable to the circuit court,
which the county court has certified to be of “great public
importance.” Fla. R.App. P. 9.030(b)(4)(A). Today, the
majority destroys the special status given to matters of
“great public importance,” allowing district courts to
review any matter they choose, regardless of how trivial
those matters may be. If the limitations on this Courts
jurisdiction, unequivocally articulated in article V of
the Florida Constitution, are to have any significance
whatsoever, matters of “great public importance” must
be fundamentally exceptional and rise above ordinary
issues that constitute mere disagreement. Today's decision
unnecessarily blurs the line between issues of great public
importance and ordinary legal disputes, marginalizing
the distinct status constitutionally reserved exclusively for
matters of great public importance.

Today's decision unwisely replaces one perceived problem
with an even bigger problem. Instead of narrowly crafting
a mechanism for true matters of great public importance
to reach a district court of appeal, the majority distorts
that special classification by effectively granting each
district court unfettered discretion to involve itself in
matters with which it merely disagrees. In light of the
unparalleled disregard for this Court's well-established
precedent with regard to second-tier certiorari review that
jeopardizes our already overburdened court system, I
dissent.

All Citations
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Footnotes
1 Based on these certified questions, we have jurisdiction. See art. V, § 3(b)(4), Fla. Const.

2 The arrest report stated the officer observed Nader's car “with only parking lights on sitting at an intersection. The vehicle
[sat through] a couple of light cycles. The driver of the [vehicle] had the distinct odor of an alcoholic beverage on her
breath as she spoke. Her eyes were bloodshot and watery. Her speech was at times slurred [and] thick-tongued. She
was unsteady on her feet. She was unsure of her location. She performed SFSTs [standardized field sobriety tests] which
showed clues of impairment.”

3 We address the certified questions in this case in the order in which they are presented. Contrary to the dissent's assertion,
we treat the questions in this order because to answer the second certified question (regarding the situations under
which a district court may use its certiorari jurisdiction to review a circuit court's decision and whether the decision below
involved a departure from the essential requirements of law), we must first understand the relevant law at issue, which
is the subject of the first certified question.

4 Nader's brief states that the Department now uses another form where the officer can check off a box indicating which
tests were requested.
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5 The Third District most recently granted certiorari relief to rectify exactly the same error as in Nader, relying on Nader
and adopting the Second District's reasoning that the propriety of the request and warning to submit to testing involves
“clearly established law” and the contrary interpretation in Clark “disobeyed the plain language of the statute.” State Dep't
of Highway Safety & Motor Vehicles v. Freeman, 63 So.3d 23, 27 (Fla. 3d DCA 2011).

6 The 1957 revisions to the Florida Constitution referenced “question[s] ... of great public interest,” which was changed to
“question [s] ... of great public importance” through the 1980 revisions. See Fla. S.J.R. 20–C (Spec. Sess. 1979).
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