
 

 

IN THE SUPREME COURT OF FLORIDA 
 
 

RICHARD DELISLE, 

 Petitioner, 

v. 

CRANE CO., et al., 
 
 Respondents. 
 

 
 
 
 

CASE NO. SC16-2182 
 

 
MOTION FOR REHEARING 

 Respondents, R.J. Reynolds Tobacco Company, as successor-by-merger to 

Lorillard Tobacco Company, and Hollingsworth & Vose Company (Respondents), 

pursuant to Florida Rule of Appellate Procedure 9.330(a), file this motion for 

rehearing of this Court’s October 15, 2018 decision in this cause.1 

INTRODUCTION 

 The threshold question for this Court was whether Section 90.702, Florida 

Statutes, as amended by the Legislature in 2013 to incorporate the expert-witness 

standards set forth in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 

(1993), is constitutional under Article V, Section 2(a), and Article II, Section 3, of 

the Florida Constitution.  This Court answered that question with a two-step 

analysis:  (i) Section 90.702 is procedural, because “this statute is one that solely 

regulates the action of litigants in court proceedings”; and (ii) the standard in Frye 

v. United States, 293 F. 1013 (D.C. Cir. 1923), is “[a] procedural rule of this Court 

                                                 
1 On October 25, 2018, this Court granted Respondents an extension of time, 
through November 6, 2018, to file this motion. 
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. . . pronounced in caselaw,” which “the Legislature could not repeal by simple 

majority.”  Opinion at 17-18.  This Court has never before equated its case law 

with a procedural rule adopted pursuant to Article V, Section 2.   

 The Court’s judicial power is conferred by Article V, Section 3(b), of the 

Florida Constitution, pursuant to which the Court has jurisdiction to hear specified 

appeals and review proceedings, issue common-law writs, and otherwise decide 

individual cases that are brought before the Court by litigants engaged in legal 

disputes.  Except for review in an appropriate case by the United States Supreme 

Court, this Court’s decision in an individual case is sacrosanct—a decision of this 

Court may not be reviewed, overturned, or in any manner modified by the 

executive or legislative branches.  The Court’s rulemaking power, on the other 

hand, derives from Article V, Section 2, and is both purely administrative and 

subject to legislative repeal of individual rules by a two-thirds vote. 

 The Court’s opinion in this case blurs the hitherto-sharply drawn distinction 

between its judicial and administrative powers—and doing so will inevitably lead 

to difficult separation-of-powers disputes among the branches of Florida 

government.  Respondents request the Court to grant rehearing and revisit its 

constitutional analysis. 

I. 

 This Court’s administrative rulemaking authority is conferred in Article V, 

Section 2, of the Florida Constitution:   

The supreme court shall adopt rules for the practice and procedure in 
all courts including the time for seeking appellate review, the 
administrative supervision of all courts, the transfer to the court 
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having jurisdiction of any proceeding when the jurisdiction of another 
court has been improvidently invoked, and a requirement that no 
cause shall be dismissed because an improper remedy has been 
sought.  . . . .  Rules of court may be repealed by general law enacted 
by two-thirds vote of the membership of each house of the legislature. 

Art. V, § 2(a), Fla. Const. (emphasis added).  The Legislature violates Article V, 

Section 2 when it enacts a statute that “directly and substantially alter[s]                   

. . . procedural rules adopted by this Court,” Abdool v. Bondi, 141 So. 3d 529, 539 

(Fla. 2014), rather than enacting a repeal via a two-thirds vote. 

 Florida Rule of Judicial Administration 2.120 defines “Court Rule” as:  “A 

rule of practice or procedure adopted to facilitate the uniform conduct of litigation 

applicable to all proceedings, all parties, and all attorneys.”  By definition, an 

appellate opinion in an individual case cannot be a “Court Rule,” subject to 

legislative “repeal.”  This Court has never previously held that an opinion in an 

individual case is a repealable procedural rule; and the only decision cited for that 

proposition in the Opinion does not support the proposition for which it is cited.  

Opinion at 18. 

 That decision, School Board of Broward County v. Surette, 281 So. 2d 481 

(Fla. 1973), receded from on other grounds, Sch. Bd. of Broward Cnty. v. Price, 

362 So. 2d 1337 (Fla. 1978), states:  “Where rules and construing opinions have 

been promulgated by this Court relating to the practice and procedure of all courts 

and a statutory provision provides a contrary practice or procedure, as in this 

case, the statute must fall.”  Id. at 483 (emphasis added).  The decision notably 

does not hold that a “rule of Court” can be created merely by a statement of law—
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even “procedural” law—as set forth in a Supreme Court decision in an individual 

case.  Nor does any other Florida case. 

II. 

 When this Court issues an appellate opinion in an individual case, the Court 

is acting purely as a judicial body, exercising the jurisdiction conferred by Article 

V, Section 3, of the Florida Constitution—and not the administrative rulemaking 

authority conferred by Article V, Section 2.  Section 3 grants this Court jurisdiction 

to hear specified categories of appeals, discretionary review proceedings, and 

applications for common-law writs.  Art. V, § 3(b)(1)-(9), Fla. Const.2 

 “Under the express separation of powers provision in our state constitution, 

the judiciary is a coequal branch of the Florida government vested with the sole 

authority to exercise the judicial power, and the legislature cannot, short of 

constitutional amendment, reallocate the balance of power expressly delineated in 

the constitution among the three coequal branches.”  Bush v. Schiavo, 885 So. 2d 

321, 330 (Fla. 2004) (citations and internal quotation marks omitted).  “[T]he 

power of the judiciary is not merely to rule on cases, but to decide them, subject to 

review only by superior courts.”  Id. (citations and internal quotation marks 

omitted).   

                                                 
2 Article V, Section 3(b)(10), empowers the Court, “when requested by the 
attorney general pursuant to the provisions of Section 10 of Article IV, [to] render 
an advisory opinion . . . , addressing issues as provided by general law.”  Art. V, § 
3(b)(10), Fla. Const.; see Fla. House of Representatives v. League of Women 
Voters of Fla., 118 So. 3d 198, 207 (Fla. 2013). 
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 In Schiavo, the Court looked to the federal constitutional analog, from which 

Florida derived its separation of powers doctrine, to stress that the Legislature may 

not interfere with judicial decisions: 

More than 140 years ago this Court explained the foundation of 
Florida’s express separation of powers provision: 

The framers of the Constitution of Florida, doubtless, had in mind the 
omnipotent power often exercised by the British Parliament, the 
exercise of judicial power by the Legislature in those States where 
there are no written Constitutions restraining them, when they wisely 
prohibited the exercise of such powers in our State. 

That Convention was composed of men of the best legal minds in the 
country—men of experience and skilled in the law—who had 
witnessed the breaking down by unrestrained legislation all the 
security of property derived from contract, the divesting of vested 
rights by doing away the force of the law as decided, the overturning 
of solemn decisions of the Courts of the last resort, by, under the 
pretence of remedial acts, enacting for one or the other party litigants 
such provisions as would dictate to the judiciary their decision, and 
leaving everything which should be expounded by the judiciary to the 
variable and ever-changing mind of the popular branch of the 
Government. 

Trustees Internal Improvement Fund v. Bailey, 10 Fla. 238, 250 
(1863).  Similarly, the framers of the United States Constitution 
recognized the need to establish a judiciary independent of the 
legislative branch.  Indeed, the desire to prevent Congress from using 
its power to interfere with the judgments of the courts was one of the 
primary motivations for the separation of powers established at this 
nation’s founding: 

This sense of a sharp necessity to separate the legislative from the 
judicial power, prompted by the crescendo of legislative interference 
with private judgments of the courts, triumphed among the Framers of 
the new Federal Constitution.  The Convention made the critical 
decision to establish a judicial department independent of the 
Legislative Branch.... Before and during the debates on ratification, 
Madison, Jefferson, and Hamilton each wrote of the factional 
disorders and disarray that the system of legislative equity had 
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produced in the years before the framing; and each thought that 
the separation of the legislative from the judicial power in the new 
Constitution would cure them.  Madison’s Federalist No. 48, the 
famous description of the process by which “[t]he legislative 
department is every where extending the sphere of its activity, and 
drawing all power into its impetuous vortex,” referred to the report of 
the Pennsylvania Council of Censors to show that in that State “cases 
belonging to the judiciary department [had been] frequently drawn 
within legislative cognizance and determination.”  Madison relied as 
well on Jefferson’s Notes on the State of Virginia, which mentioned, 
as one example of the dangerous concentration of governmental 
powers into the hands of the legislature, that “the Legislature ... in 
many instances decided rights which should have been left to 
judiciary controversy.” 

Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 221–22, 115 S.Ct. 
1447, 131 L.Ed.2d 328 (1995) (citations omitted). 

Schiavo, 885 So. 2d at 329-30. 

 The Opinion, however, by treating this Court’s decisional adoption of a 

common-law body of rules—the Frye doctrine—in an individual case as a 

procedural “rule,” subject to being repealed by the Legislature, has subjugated its 

own unique judicial authority to legislative review.  This potentially “dangerous 

concentration of governmental powers” in the Legislature runs directly afoul of 

this Court’s explication of governing principles in Schiavo. 

III. 

 The other side of the coin—which is equally a constitutional conundrum—is 

this:  the Court, while conferring power on the Legislature to “repeal” a procedural 

“rule” purportedly adopted in the course of deciding an individual case, has 

simultaneously called into question the Legislature’s power to establish Florida 

law.  It has always been beyond dispute that the Legislature has the power to 

abrogate Florida common law.  E.g., Townsend v. R.J. Reynolds Tobacco Co., 192 
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So. 3d 1223, 1231 (Fla. 2016); Baker v. State, 636 So. 2d 1342, 1343-44 (Fla. 

1994); Noble v. Yorke, 490 So. 2d 29, 30 (Fla. 1986).  Although the Legislature 

cannot create common law—because that is the sole province of the judiciary—

both the judicial and legislative branches have power over common law, i.e., the 

Legislature and the Court may modify or overrule common law.  Herzfeld v. 

Herzfeld, 781 So. 2d 1070, 1078 (Fla. 2001); see also Stone v. Wall, 734 So. 2d 

1038, 1043-44 (Fla. 1999); Hoffman v. Jones, 280 So. 2d 431, 434 (Fla. 1973).  

This Court’s Opinion, however, has effectively limited the Legislature’s power to 

overrule common law—for the first time in Florida legal history.   

The Opinion makes no bones about doing just that:  “While the Legislature 

purports to have pronounced public policy in overturning Marsh [v. Valyou, 977 

So. 2d 543 (Fla. 2007)], we hold that the rule . . . reaffirmed in Marsh was a 

procedural rule of this Court that the Legislature could not repeal by simple 

majority.”  Opinion at 18.   By importing standards that were intended only to limit 

legislative authority with regard to procedural rules adopted pursuant to Article V, 

Section 2, into the inquiry whether the Legislature can overrule common law 

adopted in an individual Florida Supreme Court decision, the Court has hamstrung 

the Legislature in an entirely peculiar manner.   

That is, if the Legislature were to be inclined to visit the question whether a 

particular common-law doctrine adopted by this Court is consistent with Florida 

public policy and the legitimate concerns of the governed, the Legislature first 

would be required to determine whether that doctrine is “substantive” or 

“procedural” under Article V, Section 2(a).  If the latter, then the Legislature has 
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now been cautioned to act only via a two-thirds vote to “repeal” the offending 

individual Florida Supreme Court decision in which the common-law rule was 

adopted or reaffirmed. 

 But, having done so—that is, having made the determination that the 

common-law “rule” at issue is procedural, and having repealed that “rule” by a 

two-thirds vote, the Legislature has rendered itself powerless to act further.  This is 

so because—all else aside—“statutes that detail only procedural requirements are 

an unconstitutional intrusion into the rule-making authority of this Court.”  Se. 

Floating Docks, Inc. v. Auto-Owners Ins. Co., 82 So. 3d 73, 78 n.4 (Fla. 2012).  

Accordingly, in the separation-of-powers regime envisioned by the Opinion, once 

the Legislature theoretically decided to overturn Marsh by a two-thirds vote, it 

would have been powerless to enact any legislative provision to govern expert 

testimony, but would then have been required to leave a void. 

 That this cannot be so shows that the Opinion cannot stand.  This Court, on a 

monthly (if not a weekly) basis, issues common-law decisions that fairly may be 

described as either substantive, e.g., Plank v. State, 190 So. 3d 594, 606 (Fla. 2016) 

(elements of criminal contempt); State v. Adkins, 96 So. 3d 412, 420-21 (Fla. 2012) 

(allocating burdens in drug cases on knowledge element); Alamo Rent-A-Car, Inc. 

v. Mancusi, 632 So. 2d 1352, 1355 (Fla. 1994) (elements of malicious 

prosecution); or procedural.  E.g., Gonzalez v. State, 136 So. 3d 1125, 1159 (Fla. 

2014) (“procedural requirements that a trial judge must follow in a sentencing 

order for a capital case”); Dusseau v. Metro. Dade Cnty. Bd. of County Comm’rs, 

794 So. 2d 1270, 1274 (Fla. 2001) (standards of certiorari review in land-use cases 
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before circuit courts and district courts of appeal); Globe Newspaper Co. v. King, 

658 So. 2d 518, 520 (Fla. 1995) (“certiorari review is appropriate to determine 

whether a court has conducted the evidentiary inquiry required by section 768.72, 

Florida Statutes, but not so broad as to encompass review of the sufficiency of the 

evidence considered in that inquiry”).  This Court always has been unrestrained by 

the substantive-procedural rules that would apply under Article V, Section 2(a) 

when performing its judicial—as opposed to its administrative—duties.  Were it 

otherwise, every promulgation of substantive common law by this Court would 

impinge on legislative prerogative, and that plainly is not so. 

 But once the Court layers its elaborate administrative substantive-procedural 

superstructure onto its judicial acts, and bars the Legislature from overruling 

procedural common-law decisions, an entirely new constitutional labyrinth has 

been created.  This Court has readily recognized that “[t]he distinction between 

substantive and procedural law is neither simple nor certain,” such that a 

substantive statute may include “procedural provisions” that “are intimately related 

to the definition” of the substantive rights, without running afoul of the 

substance/procedure divide; and the Court has “consistently rejected constitutional 

challenges where the procedural provisions were intertwined with substantive 

rights.”  Caple v. Tuttle’s Design-Build, Inc., 753 So. 2d 49, 53-54 (Fla. 2000).   

 Turning that model around to a future Legislature that is considering 

whether to overrule (or, as contemplated by the Opinion, “repeal”) a procedural 

holding in an individual decision would require the Legislature to perform the 

uniquely judicial function of determining whether a rule—in this instance, a ruling 
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embedded in a judicial opinion—is truly procedural under Article V, Section 2.  If 

so, then the Legislature could “repeal” the procedural ruling only by a two-thirds 

vote, but presumably could address any incidental substantive matters that are 

intertwined with the decision’s procedural aspects by a simple majority vote.  The 

Legislature’s substantive-procedural determination would, of course, be subject to 

review in an appropriate matter by this Court.  And on and on. 

 That is most assuredly not what the drafters of Article V, Section 2, had in 

mind for the legislative and judicial branches.  That provision was never intended 

to apply—and in more than 60 years of existence has never been applied—to 

common-law rulings in individual judicial cases.  It should not now be expanded 

beyond its intended scope. 

 WHEREFORE, Respondents request the Court to grant rehearing in this 

cause. 
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Respectfully submitted, 
 
Elliot H. Scherker 
  Florida Bar No. 202304 
Julissa Rodriguez 
  Florida Bar No. 165662 
Brigid F. Cech Samole 
  Florida Bar No. 730440 
Sabrina R. Gallo 
  Florida Bar No. 419273 
Stephanie L. Varela 
  Florida Bar No. 70989 
Greenberg Traurig, P.A. 
Wells Fargo Center, Suite 4400 
333 Southeast Second Avenue 
Miami, Florida 33131 
Telephone:  305.579.0500 
Facsimile:  305.579.0717 
scherkere@gtlaw.com 
rodriguezju@gtlaw.com 
cechsamoleb@gtlaw.com 
gallos@gtlaw.com 
varelas@gtlaw.com 
miamiappellateservice@gtlaw.com 
 
 
By:      /s/ Elliot H. Scherker   

Elliot H. Scherker 

Counsel for Respondents, R.J. Reynolds 
Tobacco Company, as successor-by-

merger to Lorillard Tobacco Company, 
and Hollingsworth & Vose Company 
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CERTIFICATE OF SERVICE 

 I certify that, on November 6, 2018, a copy of the foregoing was 

electronically filed with this Court and served via registered e-mail on the counsel 

listed below. 

 
David Jagolinzer 
Mark P. Kunen 
James L. Ferraro 
The Ferraro Law Firm, P.A. 
600 Brickell Avenue, Suite 3800 
Miami, Florida 33131 
daj@ferrarolaw.com 
mpk@ferrarolaw.com 
jlf@ferrarolaw.com 

Richard E. Doran 
Ausley McMullen 
123 South Calhoun Street 
P.O. Box 391 
Tallahassee, Florida 32302 
rdoran@ausley.com 

 
William J. Simonitsch 
Paul F. Hancock 
K & L Gates LLP 
Southeast Financial Center 
200 South Biscayne Boulevard 
Suite 3900 
Miami, Florida 33131-2399 
william.simonitsch@klgates.com 
paul.hancock@klgates.com 
CraneCoFl@klgates.com 

 
Martin S. Kaufman, pro hac vice 
Atlantic Legal Foundation 
500 Mamoroneck Ave., Suite 320 
Harrison, New York 10528 
mskaufman@atlanticlegal.org 

 
Wesley A. Bowden 
Levin, Papantonio, Thomas, Mitchell, 
Rafferty & Proctor, P.A. 
316 S. Baylen St., Suite 600 
Pensacola, FL 32502 
wbowden@levinlaw.com 
kshivers@levinlaw.com 

 
Kansas R. Gooden 
Boyd & Jenerette, P.A. 
201 North Hogan Street, Suite 400 
Jacksonville, FL 32202 
kgooden@boydjen.com 
 

 
 
 

 
 
 



 

 13 

George N. Meros, Jr. 
Andy Bardos 
GrayRobinson, P.A. 
Post Office Box 11189 
Tallahassee, FL 
george.meros@gray-robinson.com 
andy.bardos@gray-robinson.com 

Bryan S. Gowdy 
Creed & Gowdy, P.A. 
865 May Street 
Jacksonville, FL 32204 
bgowdy@appellate-firm.com 
filings@appellate-firm.com 

 
Howard C. Coker 
Coker, Schickel, Sorenson, Posgay 
Camerlongo & Iracki 
136 East Bay Street 
Jacksonville, FL 32202 
hcc@cokerlaw.com 

 
Cory L. Andrews 
Washington Legal Foundation 
2009 Massachusetts Ave., NW 
Washington, DC 20036 
candrews@wlf.org 
 

 
Joseph H. Varner, III 
Holland & Knight LLP 
P.O. Box 1288 
Tampa, FL 33601 
joe.varner@hklaw.com 
gloria.mcknight@hklaw.com 

William W. Large 
Florida Justice Reform Institute 
210 Monroe Street 
Tallahassee, FL 32301 
william@fljustice.org 
  

 
 
  
 
  /s/ Elliot H. Scherker  
  Elliot H. Scherker 


