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SUPREME COURT OF FLORIDA 
 

RICHARD DELISLE Case No. SC16-2182 
  L.T. Nos. 4D13-4351; 4D14-146 
  062012CA025722AXXXCE 

Petitioner, 
 

v. 
 
CRANE CO. and  
R.J. REYNOLDS TOBACCO CO. 

 
Respondents. 

   
 

RESPONDENT CRANE CO.’S MOTION FOR REHEARING 
 

Respondent Crane Co. moves the Court, under Florida Rule of Appellate 

Procedure 9.330, for a rehearing in the above-captioned appeal. 

I. Introduction 

 On October 15, 2018, this Court issued its decision in the above-captioned 

appeal, holding (1) that the legislature’s adoption of the Daubert standard in Section 

90.702 Fla. Stat. infringed on the Court’s rulemaking authority under Article II, § 3 

and Article V, § 2 of the Florida Constitution, Opinion at 17, and; (2) that, under the 

prevailing Frye standard, the trial court’s acceptance of the expert causation 

testimony proffered by Petitioner was proper. Opinion at 20. Based on these rulings, 

the Court “remand[ed] to the Fourth District with instructions to remand to the trial 

court to reinstate the final judgment” against Respondents. Opinion at 21. Crane Co. 

now respectfully requests that the Court grant rehearing with respect to two discrete 
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issues implicated by its decision:  

 First, the Court has overlooked the  question of whether the trial court erred by 

preventing the jury from considering the fault of all non-parties that contributed to 

Petitioner’s disease, as required by this court’s decision in  Fabre v. Marin, 623 So. 

2d 1182 (Fla. 1993). At trial, the court rejected Crane Co.’s request to include six 

non-parties on the verdict form. It did so despite the fact that these entities were 

implicated in Plaintiff’s injury based on the exact same evidence which Petitioner 

relied on to establish causation as to Crane Co.  

 Crane Co. properly preserved this issue for appeal, and raised it in both the 

District Court of Appeal below and in this Court.  The District Court of Appeal did 

not reach merits of the issue in its decision, but it stated in a footnote that it “would 

have reversed for failure to include the Fabre defendants” if it were “not concluding 

that Dr. Dahlgren’s testimony was inadmissible,” because Dr. Dahlgren’s testimony 

“would have provided a basis for including at least six Fabre defendants on the 

verdict form, together with DeLisle’s testimony of his exposure to each of those 

products[.]” Crane Co. v. DeLisle, 206 So. 3d 94, 106 n. 10 (Fla. 4th DCA 2016).  

 Given Crane Co.’s preservation of this issue, and the clear merit of its 

arguments in light of this Court’s holding that Dr. Dahlgren’s testimony is 

admissible, Crane Co. respectfully submits that this Court should reconsider its 

instruction “to reinstate the final judgment” on remand, rather than either (1) 
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remanding the case for a new jury to consider the proper allocation of damages or (2) 

remanding the case to the Fourth District Court of Appeal to reach the merits of 

Crane Co.’s arguments with respect to the allocation of fault to non-parties as Fabre 

requires and the Fourth District recognized.  

 Second, the Court should grant rehearing on the issue of whether there is an 

actual conflict between § 90.702 Fla. Stat. and any rule that has been promulgated by 

this Court.  Crane Co. respectfully submits that it was unnecessary for this Court to 

reach the merits of whether Dr. Dahlgren’s testimony was properly admitted under 

Frye or Marsh, because its determination that the legislature’s amendment of § 

90.702 conflicted with “a rule of this Court” overlooked or misapprehended this 

court’s longstanding precedent, Looney v. State, 803 S.2d 656 (Fla. 2001). See 

Opinion at 17.   

 This case was accepted for review on the premise that the District Court of 

Appeal had violated Article V, § 2(a) by affirming the trial court’s use of the Daubert 

standard rather than Frye or Marsh.  Neither Frye nor Marsh is codified in any rule 

of procedure promulgated by this Court. Nor were they embedded in the prior 

version of § 90.702.  As this Court recognized in Looney, Article V, § 2 is not 

implicated where the Court has “promulgated no rule or procedure governing” the 

issue. Where no such rule exists, “the legislatively enacted statute does not ‘interfere 

with,’ ‘intrude upon,’ or ‘conflict with this Court’s own rule.’” Id. at 676. In the 
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absence of an actual conflict, the Court should have allowed the legislature’s 

enactment to stand, regardless of whether it was properly classified as “procedural,” 

and regardless of whether Dr. Dahlgren’s testimony would have been admissible 

under this Court’s prior precedent. See Opinion at 17 (“For this Court to determine 

that the amendment is unconstitutional, it must also conflict with a rule of this 

Court.”).  

 For these reasons, detailed further below, Crane Co. respectfully requests that 

the Court grant its motion for rehearing on the discrete issues identified above. 

II. Argument 
 
A. The Court has either overlooked or misapprehended its decision in Fabre, 

supra and should address, or remand to the Fourth District Court of 
Appeal to address the need to impanel a new jury to allocate the 
previously determined amount of damages by considering the fault of all 
the non-parties that contributed to Petitioner’s disease.    _    
   

 The Court should grant a rehearing to address, or to remand to the District 

Court of Appeal to address, the third issue raised by Crane Co. in this appeal; 

whether, if this Court determined that Dr. Dahlgren’s testimony was admissible, “a 

remand is necessary to determine the allocation of damages” to non-parties 

responsible for Petitioner’s injury based on the same causation evidence offered 

against Crane Co.  

 Under Florida law, the only way to determine a party’s percentage of the total 

“fault” for causing an injury is to compare that party’s percentage to all the other 
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entities who contributed to the injury. See Fabre at  1185 (“Clearly, the only means 

of determining a party's percentage of fault is to compare that party's percentage to 

all of the other entities who contributed to the accident, regardless of whether they 

have been or could have been joined as defendants.”); see also Fla. Stat. § 768.81(3).  

 After trial, Crane Co. moved to add six non-party entities ― Georgia Pacific, 

Union Carbide Corporation, Ford, Bendix, Goulds, A.W. Chesterton, and Garlock ― 

to the verdict form in order to allow the jury to consider and allocate their fault in 

addition to the fault of Respondents. The trial court denied this request, and Crane 

Co. properly raised and preserved the issue on appeal in both the District Court of 

Appeal and this Court. See Respondent’s Brief at 42‒43. 

 The basis for Crane Co.’s request to add these entities to the verdict form was 

straightforward. If Dr. Dahlgren’s “every exposure” opinion was admissible against 

Crane Co. and sufficient to support a finding of liability against it, then it should 

have been equally admissible and sufficient against several nonparties whose 

comparative fault the trial court improperly barred the jury from considering. That is 

the law in Florida under Fabre. 

 On appeal below, the District Court of Appeal did not resolve this issue on the 

merits, because it found that Dr. Dahlgren’s testimony should have been excluded. 

But the District Court did state in a footnote that it “would have reversed for failure 

to include the Fabre defendants” were it “not concluding that Dr. Dahlgren’s 
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testimony was inadmissible,” because Dr. Dahlgren’s testimony “would have 

provided a basis for including at least six Fabre defendants on the verdict form, 

together with DeLisle’s testimony of his exposure to each of those products[.]” 

Crane Co. v. DeLisle, 206 So. 3d 94, 106 n. 10 (Fla. 4th DCA 2016).   In this Court, 

Crane Co. again raised the issue, and argued that the Court should not grant 

Petitioner’s request “to reinstate the judgment” without first resolving it. See 

Respondent’s Brief at 42.   

 The majority opinion overlooks this issue entirely. See Opinion at 21. Instead, 

it remanded the case to the District Court of Appeal with express instructions “to 

remand to the trial court to reinstate the final judgment.” See id. This Court has now 

decided that Dr. Dahlgren’s opinion was properly admitted into evidence and 

sufficient to support the jury’s verdict against Crane Co.  Accordingly, the question 

of whether this very same evidence necessitates an allocation of fault to at least six 

other non-party entities is now paramount to the fair disposition of this case. The 

Court has overlooked this point.  

 At trial, the jury found Crane Co. 16% at fault, but it did so only because it 

was not able to compare Crane Co.’s percentage of fault to all the other entities “who 

contributed to the accident” within the meaning of Fabre, including at least Georgia 

Pacific, Union Carbide Corporation, Ford, Bendix, Goulds, A.W. Chesterton, and 

Garlock. Fabre, 623 So. 2d at 1185; DeLisle, 206 So. 3d at 106 n. 10.  There was 
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evidence presented at trial showing that Mr. DeLisle was exposed to asbestos-

containing products made or sold by each of these nonparties and that Mr. DeLisle 

never saw warnings on those products. See, e.g.: 

 Garlock gaskets (Am. App. 115, 165): (Q: “Do you recall ever seeing 
Mr. DeLisle ever working with or around any Garlock gaskets?” A: 
“Yes, I. do.” […] Q: “And do you recall what he did with those 
gaskets?” A: “Well, he had to cut them to size or whatever, for whatever 
he was using them for. […]”);  

 A.W. Chesterton packing (Am. App. 166) (Q: “[…] Now, when you 
had to replace the packing on these pumps at Brightwater, the 
[re]placement packing you used was made by a company called 
Chesterton or A.W. Chesterton?” A: “The packing? […] Yes.”). 

 Ford and Bendix brakes (Am. App. 172) (Q: “And you mentioned that 
Ford was the primary type of car that you worked?” A: “That was the 
most cars I’ve had. I was a Ford lover.” […] Q: “That created dust 
which you breathed, didn’t it?” A: “Yes.” […] Q: “Ever recall working 
with any brake materials from a company called Bendix?” A: “Yes.”) 

 Georgia Pacific joint compound (Am. App. 161) (Q: “Now, you 
testified that you recalled a joint compound product known as Georgia 
Pacific?” A: “Yes” Q: “That was the primary joint compound product 
you were using during that time period?” A: “Yes.”).  

 Goulds pumps (Am. App. 165) (Q: “[…] One of the names you 
mentioned was Goulds, correct?” Q: “Yes.” Q: “And that was the 
primary pump company?” A: “Yes.”). 
 

 The undisputed evidence established that gasket and packing products of the 

kind Petitioner was exposed to typically contained chrysotile asbestos fibers, just like 

Cranite. (Am. App. at 203). Evidence also established that “virtually all” automotive 

brake pads sold during the relevant time period contained asbestos fibers. Id. There 

was no evidence at trial that any of these products featured a warning, and Petitioner 
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contended that information regarding any and all relevant health hazards related to 

asbestos was well known during the time period at issue, and that knowledge of this 

information could be attributed to all of the companies discussed above. (Am. App. 

at 159-60; R. Vol. 91, T.T. Vol. 8 at 1043‒1045). Furthermore, Dr. Dahlgren testified 

that if Mr. DeLisle was exposed to any non-party’s asbestos-containing product, that 

product would be a substantial factor in causing Petitioner’s mesothelioma, just as he 

testified with respect to Crane Co. (Am. App. at 58‒59).  

 This was the precise combination of evidence which Petitioner presented 

against Crane Co., and it would be fundamentally unfair to hold Crane Co. to a 

stricter standard than Petitioner when it comes to adding entities to the verdict form 

for the jury to consider their fault. 

B. The Court has overlooked or misapprehended its longstanding precedent 
in Looney, supra which requires actual conflict between § 90.702 Fla. Stat. 
and an actual rule that has been promulgated by this Court.   _
   

 The Court should also grant rehearing to reconsider the portion of its decision 

holding that an actual conflict existed between § 90.702 Fla. Stat. and any “rule of 

this Court,” see Opinion at 17, as this decision either overlooks or misapprehends the 

Court’s longstanding precedent set forth in Looney v. State, supra.   

 This case was accepted for review on the basis that the Fourth District Court of 

Appeal had violated this provision by affirming the trial court’s application of the 

Daubert standard, rather than Frye or Marsh. Neither Frye nor Marsh has been 
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codified in a Rule of Procedure promulgated by this Court.  Nor was either standard 

embedded in the prior version of Rule 90.702.  As this Court stated in affirming a 

statute’s constitutionality in Looney: 

In the instant case, however, this Court had promulgated no rule or 
procedure governing the admissibility of victim impact evidence at the time 
of the Legislature's enactment (or at any time since). Accordingly, the 
legislatively enacted statute does not "interfere with," "intrude upon," or 
"conflict this Court's own rule." As such, it cannot be said that the statute 
unconstitutionally violates separation of powers. 
 

Looney, 803 S.2d at 676 (emphasis added).  
 
 The Looney court further provided an example of when there would be an 

Article V violation, by citing Jackson v. Florida Dep’t of Corrections, 790 S.2d 381 

(Fla. 2000), in which this Court held that a statute “formulating procedures for 

granting in forma pauperis status is the exclusive province of the Supreme Court 

pursuant to the rulemaking authority vested in it by the Florida Constitution” and that 

this Court had “already promulgated a rule which regulates the procedure for seeking 

indigency status.” Id. at 384.  This Court explained that the “prerequisite imposed” 

by the legislature “d[id] not appear in the Court’s rule” and thus “conflicts with that 

rule.” Id. 

 Here, in contrast, there has been no rule promulgated by this Court requiring 

the application of Frye with which the trial court’s application of Daubert could 

conflict. Instead, Frye is, and has always been, a common law doctrine, dating back 

to its namesake; the United States Court of Appeals of the District of Colombia’s 
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1923 decision in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). As this Court 

itself recognized in its decision, “consideration of the constitutionality of the 

amendment does not end with [the Court’s] determination that the [legislature’s] 

provision was procedural.” See Opinion at 17. Instead, “[f]or this Court to determine 

that the amendment is unconstitutional, it must also conflict with a rule this Court.” 

Id.  Here, there is no such rule.1  Accordingly, Crane Co. respectfully requests that 

the Court reconsider whether there is an actual conflict to justify declaring the 

legislature’s amendment of Section 90.702 unconstitutional under Article V, § 2(a). 

WHEREFORE, for all of the reasons set forth above, Respondent Crane Co. 

respectfully requests that the Court grant its motion for rehearing in order to: (1) 

address, or remand to the District Court of Appeal for the Fourth District to 

determine, whether the trial court erred by preventing the jury from considering the 

fault of all the nonparties that, under the evidentiary standard announced by this 

Court, contributed to Mr. DeLisle’s disease, and; (2) to reconsider whether there is an 

actual conflict between the Legislature’s amendment of § 90.702 Fla. Stat. and any 

rule that has been promulgated by this Court. 

  

                                                      
1 While the Court asserted in its opinion that “[a] procedural rule of this Court may be pronounced 
in case law,” see Opinion at 18, it cited only Sch. Bd. of Broward Cty. v. Surette, 281 So. 2d 481, 
483 (Fla. 1973) to support this proposition.  Surette involved a statute which conflicted with this 
Court’s promulgation of Florida Rules of Civil Procedure 1.210(a) and subsequent interpretation 
of that rule in Shingleton v. Bussey, 223 So.2d 713 (Fla. 1969) and other cases, not a common law 
doctrine such as Frye. Thus, the Court’s suggestion that Article 5, § 2(a) is violated by the 
legislature’s displacement of a mere common law rule is a significant and novel departure from 
past precedent which, Crane Co. respectfully submits, should be reconsidered. 
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October 30, 2018 Respectfully submitted, 
  
 
 

 
/s/ Richard E. Doran  
AUSLEY MCMULLEN 
Richard E. Doran 
rdoran@ausley.com 
FL Bar No. 325104 
123 South Calhoun Street 
P.O. Box 391 
Tallahassee, Florida 32302 
Tel: (850 425-5305 
Fax: (850) 222-7560 
 
K&L GATES LLP 
Paul F. Hancock 
paul.hancock@klgates.com 
FL Bar No. 140619 
William J. Simonitsch 
william.simonitsch@klgates.com 
FL Bar No. 422060 
200 S. Biscayne Blvd., 3900 
Miami, Florida 33131 
Tel: (305) 539-3300 
Fax: (305) 358-7095 

  
      Attorneys for Respondent Crane Co
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CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that on this 30th day of October, 2018, a true and 

correct copy of the foregoing document was served on all counsel of record 

electronically, via the Court’s eDCA web application. 
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K&L GATES LLP 
Paul F. Hancock 
paul.hancock@klgates.com 
FL Bar No. 140619 
William J. Simonitsch 
william.simonitsch@klgates.com 
FL Bar No. 422060 
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      Attorneys for Respondent Crane Co. 
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