
IN THE SUPREME COURT OF FLORIDA 
Case No. SC16-2182 

L.T. No. 4D13-4351, 4D14-146 
 
RICHARD DELISLE, 
 

Petitioner, 
v. 
 
CRANE CO., et al., 
 

Respondents. 
     / 
 

MOTION FOR LEAVE TO FILE AMENDED BRIEF OF AMICUS CURIAE  
 

Martin S. Kaufman, (the “Movant”), on behalf of the amicus parties, and 

pursuant to Florida Rule of Appellate Procedure 9.370, hereby moves this Court for 

leave to file an Amended amicus curiae brief on the merits in support of 

Respondents, John Henderson Duffus, Ph.D., Ronald E. Gots, M.D., Ph.D., A. Alan 

Moghissi, Ph.D., Professor Robert Nolan, Professor Gordon L. Nord, Ph.D., and 

Professor Emanuel Rubin, and in support states as follows: 

1. The Amended Brief complies with Rule 9.210, Florida Rules of 

Appellate Procedure.  It omits a statement of the case and facts and does not exceed 

20 pages.  

2. The substance of the Amended Brief is unchanged.  

WHEREFORE, Movant respectfully requests that this Honorable Court grant 

Movant leave to file an Amended Amicus Curiae brief on behalf of the amicus 
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INTEREST OF AMICI CURIAE1 

Amici are scientists who have studied the role that scientific issues play in 

public affairs. Amici include physicians, chemists, epidemiologists, geologists, 

pathologists, and toxicologists.2 Amici are aware of the significance of asbestos 

                                           
1Amici affirm that no counsel for any party authored this brief in whole or in 

part, and no counsel or party made a monetary contribution intended to fund the 
preparation or submission of this brief. No person other than amici curiae or their 
counsel made a monetary contribution to the preparation or submission of this brief. 

2 John Henderson Duffus, BSc, Ph.D., DSc, CSci, Cchem, FRSC, Cbiol, 
MSB is the Director of the Edinburgh Centre for Toxicology and the author of more 
than 200 publications including books, book chapters, and research papers in 
refereed journals. He has organized postgraduate courses on toxicology in the U.K. 
and many other countries sponsored by international organizations. He is currently 
the Chair of the IUPAC Chemistry and Human Health Division Subcommittee on 
Toxicology and Risk Assessment. He has acted as a consultant on toxicology to the 
World Health Organization and to the European Commission, as well as to the U.K. 
government, private individuals and international companies. His main area of 
expertise relates to the carcinogenicity and toxicity of inorganic substances including 
the various forms of asbestos. 

Ronald E. Gots, M.D., Ph.D., DABT, is CEO of the International Center for 
Toxicology and Medicine, based in Palm City, Florida. He is a physician and board 
certified toxicologist, specializing in toxicology and environmental medicine. He is 
a member of the Society of Toxicology and the American College of Occupational 
and Environmental Medicine. He was Adjunct Professor of Pharmacology at 
Georgetown University School of Medicine. He has focused on the scientific 
methods for and analysis of chemically and biologically induced illnesses, worker 
protection and environmental risk communication. He has authored six books, 
chapters in six additional books and more than 70 articles on biochemistry and 
toxicology. Recent book chapters include: “Toxic Risks: Science, Regulation, and 
Perception;” “Risk Analysis and Communication” in Occupational, Industrial, and 
Environmental Toxicology. 

A. Alan Moghissi, Ph.D., is President of the Institute for Regulatory Science 
(RSI) and adjunct professor and director of the Science for Policy Track at 
Georgetown University School of Medicine. He held positions at the U.S. Public 
Health Service and the U.S. EPA. After retirement from EPA as Principal Science 
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Advisor for Radiation and Hazardous Materials, he was the Assistant Vice President 
for Environmental Health and Safety at the University of Maryland at Baltimore and 
Associate Vice President for Environmental Health and Safety at Temple University 
in Philadelphia. His research has included biological and environmental kinetics, 
and has focused on the development and implementation of the concept of Best 
Available Science (BAS) in societal and regulatory decisions. He has published over 
400 papers and several books. He was the editor-in-chief of Technology, formerly 
the Journal of the Franklin Institute, one of America’s oldest continuously published 
journals of science and technology. He served on the U.S. National Commission for 
UNESCO, a Federal Advisory Committee to the DOS that provides expert advice 
on education, science, communications and culture.  

Robert P. Nolan, Ph.D. is Professor and the Deputy Director of the Center 
for Applied Studies of the Environment and a member of the doctoral faculty in 
Chemistry and Earth and Environmental Sciences at The Graduate School and 
University Center of The City University of New York. He received a doctorate in 
chemistry from The City University of New York. Professor Nolan has been 
awarded fellowships by the Stony-Herbert Wald Foundation, the National Research 
Council, the Fulbright Scholar Program, and the International Union for Pure and 
Applied Chemistry.  He is the author of more than fifty scientific papers and is 
internationally recognized as an expert in the characterization and health hazard 
evaluation of asbestos and other minerals. 

Gordon L. Nord, Ph.D., holds a doctorate in Geology from the University of 
California, Berkeley. He spent most of his career as a research geologist at the U. S. 
Geological Survey. He is Scientist Emeritus with United States Geological Survey. 
He planned and carried out research on mineralogical and geological problems in 
the chemical and microstructural characterization of materials and fine-particles 
which resulted in 60 authored or co-authored publications in the peer reviewed 
scientific literature; he was also the Principal Investigator for National Aeronautics 
and Space Administration (NASA) research on lunar materials, which resulted in 10 
publications extending the interpretations of the thermal and mechanical history of 
important lunar rock types. He received the Royal Society Guest Research 
Fellowship in the Earth Science s Department, University of Cambridge, and he was 
Visiting Fellow and elected a Life Fellow of Clare Hall, Cambridge University. 

Emanuel Rubin, M.D. is Distinguished Professor of Pathology, Anatomy 
and Cell Biology at Jefferson Medical College in Philadelphia and Chairman 
Emeritus of the department. He has also served as Chairman of the Department of 
Pathology at the Mount Sinai School of Medicine in New York and Drexel 
University Medical School in Philadelphia. He was Adjunct Professor of 
Biochemistry and Biophysics at the University of Pennsylvania School of Medicine. 
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litigation nationally.  Amici believe that the trial court’s decision to admit the expert 

evidence of Dr. James Dahlgren, plaintiff’s expert witness on causation was 

incorrect, and that the decision by the Fourth District Court of Appeal reversing the 

trial court in favor of defendants was correct scientifically and legally. 

SUMMARY OF ARGUMENT  

Dr. Dahlgren’s expert testimony was inadmissible under either the Daubert 

standard employed by the Fourth District Court of Appeal or, alternatively, the Frye 

standard discussed by that court.  First, Dr. Dahlgren ignored the generally accepted 

distinction between general causation and specific causation. His methodology does 

not even establish general causation for chrysotile asbestos, and the scientific 

consensus is that a finding of general causation for chrysotile is doubtful. Second, 

Dr. Dahlgren’s conclusion that every exposure to any type of asbestos contributes 

similarly to cumulative exposure and similarly to the cumulative risk is not 

supported by evidence from pathology, toxicology or epidemiology. It is not based 

on any experimental findings. Dr. Dahlgren did not consider the physical, chemical 

                                           
He is the author of more than 300 papers in the medical and scientific literature and 
has been continuously funded by NIH for over 45 years, during which time he has 
served as Principal Investigator on more than $100,000,000 in research grants. He is 
editor-in-chief of one of the major textbooks in the field of pathology, RUBIN’S 
PATHOLOGY, now in its seventh edition. He is a frequently cited expert in 
Environmental Pathology, and has authored numerous book chapters in that field 
and in Pulmonary Pathology. He is recognized as an authority on the effects of 
asbestos on the human body. 
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and toxicological differences among various types of asbestos, and he ignored the 

overwhelming evidence that chrysotile asbestos, the type used in Cranite has far less 

potential to cause mesothelioma than other types of asbestos, and maybe no potential 

at the levels of asbestos fibers from Cranite released into the air. Dr. Dahlgren 

ignored the large body of peer-reviewed toxicological studies by disinterested 

investigators and official government reports that show that chrysotile asbestos has 

a very small potential for causing mesothelioma. Third, determining the minimum 

threshold of fiber levels is critical to any consideration of medical causation, but Dr. 

Dahlgren eschewed the need to consider the dose or level of exposure of the 

individual patient.  In sum, neither Dr. Dahlgren’s methods nor his conclusions 

satisfy either scientific or legal criteria nor are they “generally accepted.” The 

decision of the Court of Appeal’s decision should be affirmed. 

ARGUMENT 

THE COURT OF APPEAL PROPERLY EXCLUDED THE 
TESTIMONY OF PLAINTIFF’S CAUSATION EXPERT 

Rules of evidence, generally, place limits on the admissibility of purported 

expert scientific evidence by assigning to the trial judge the task of ensuring that an 

expert’s testimony both rests on a reliable foundation and is relevant to the issue at 

hand.3 The trial judge must make a preliminary assessment of whether the 

                                           
3 The general rule that a witness can testify only to a fact which can be 

perceived by the senses which the witness had an opportunity to observe and must 
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testimony’s underlying reasoning or methodology is scientifically valid and properly 

can be applied to the facts at issue. As Judge Jack Weinstein, a renowned expert on 

the law of evidence explained: “Expert evidence can be both powerful and quite 

misleading because of the [lay person’s] difficulty in evaluating it. Because of this 

risk, the judge in weighing possible prejudice against probative force . . . exercises 

more control over experts than over lay witnesses.” Jack Weinstein, Rule 702 of the 

Fed. R. of Ev. is Sound; It Should Not Be Amended, 138 F.R.D. 631, 632 (1991). 

Under the Frye4 standard, expert opinion based on a methodology that 

diverges significantly from the procedures accepted by recognized authorities in the 

field is not “generally accepted” as a reliable technique and thus not admissible. 

Under a Daubert5 approach, adopted in §90.702, Florida Statutes (2013), the trial 

judge is to apply a multifactorial test, of which “general acceptance” is one element, 

but which includes other criteria, such as whether the expert’s theory can be and has 

been empirically tested, whether it has been published in peer-reviewed journals, 

whether there are standards applicable to the technique’s use and whether the expert 

                                           
have actually observed, is a manifestation of the common law’s insistence that the 
finder of fact have the most reliable sources of information. The admission of expert 
testimony is a relaxation of the usual requirement of first-hand knowledge and is 
premised on an assumption that the expert’s opinion will have a reliable basis in the 
knowledge and experience of his or her discipline. “Expert testimony which does 
not relate to any issue in the case is not relevant and not-helpful.” 3 J. Weinstein & 
M. Berger, Weinstein’s Evidence ¶ 702[02], p. 702-18 (1988). 

4 Frye v. U.S., 293 Fed. 1013 (D.C. Cir. 1923). 
5 Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993). 
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adhered to those standards. Daubert, 309 U.S. at 593-94. “Its overarching subject is 

the scientific validity – and thus the evidentiary relevance and reliability – of the 

principles that underlie a proposed submission.” 509 U.S. at 594-95.6 

Mr. DeLisle claimed that he developed pleural mesothelioma as the result of 

exposure to asbestos-containing products made or sold by numerous companies, 

including chrysotile asbestos fibers from “Cranite” brand sheet gaskets fibers while 

working at Brightwater Paper Company. R. Vol. 92, T.T. Vol. 9 at 1200–1201. 

Plaintiff’s expert witness on causation, Dr. James Dahlgren, over Crane’s 

objection, proffered an “every exposure” theory that Cranite gasket material was a 

“substantial cause” of Plaintiff’s disease.7 Dr. Dahlgren testified that all inhalations 

of asbestos fibers released into the air in an industrial setting create an increased risk 

of mesothelioma. R. Vol. 96, T.T. Vol. 13 at 2239. Dr. Dahlgren testified further that 

“dust” created by cutting Cranite gaskets “was a substantial contributing cause” of 

                                           
6 We submit that Marsh v. Valyou, 977 So. 2d 543 (Fla. 2007) does not – or 

should not – relieve an expert from the burden of having to justify his or her opinion 
by reference to underlying scientific principles that are themselves justified. The 
expert should be able to explain how it is supported by established principles from 
which the conclusions follow. This is particularly important in the courtroom, where 
an expert is required to defend his conclusion, not just state it. Otherwise there is no 
way to test the reliability of the expert testimony, and it becomes mere ipse dixit. 
Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997). 

7 Crane Co. v. DeLisle, 206 So. 3d 94, 103 (Fla. 4th DCA 2016).  But even 
his own experts “did not agree on which products produced sufficient exposure to 
asbestos to constitute a substantial contributing factor to [his] disease.” Id. at 99. 
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Mr. DeLisle’s disease without quantifying any amount of asbestos fibers in any such 

“dust.” R. Vol. 96, T.T. Vol. 13 at 2170–71.8 Plaintiff’s trial counsel summarized 

Dr. Dahlgren’s testimony as showing that “each and every exposure above 

background levels” would have substantially contributed to Mr. DeLisle’s 

mesothelioma. R. Vol. 96, T.T. Vol. 13 at 2083:2–12. Dr. Dahlgren did not quantify 

the amount of chrysotile fibers from Cranite to which Mr. DeLisle was exposed, nor 

did he compare the toxicity of those fibers with other sources and types of asbestos 

fibers to which Mr. DeLisle was exposed. 

The jury awarded $8 million in damages to Plaintiff, and it apportioned 16% 

fault to Crane Co., 22% to Lorillard Tobacco Co. and 22% to Hollingsworth & Vose 

Company. R. Vol. 114 at 21511–21522, T.T. Vol. 36.  The Court of Appeal reversed 

the trial court’s denial of Crane’s motion for a directed verdict and ordered that a 

directed verdict be entered for Crane. Crane Co. v. DeLisle, 206 So. 3d 94. The Court 

of Appeals held that the “every exposure” opinion proffered by Dr. Dahlgren to 

establish that Cranite gasket material was a substantial cause of Plaintiff’s disease 

was inadmissible under the principles in Daubert, which had been adopted by the 

                                           
8 Plaintiff’s own expert witness on industrial hygiene, Dr. James Millette, 

testified that asbestos-containing gaskets generally would not easily release asbestos 
fibers, unlike asbestos insulation materials to which Mr. DeLisle was exposed. R. 
Vol. 95, T.T. Vol. 12 at 1756. Dr. Millette did not test Cranite for its fiber-releasing 
characteristics. Dr. Millette did not quantify Mr. DeLisle’s exposures to any form of 
asbestos from any source. R. Vol. 96, T.T. Vol. 13 at 1952.  
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Legislature as §90.702, Florida Statutes. 206 So. 3d at 98, 100 n.7. The District Court 

of Appeal focused on the absence of any scientific basis for Dr. Dahlgren’s opinion: 

. . . Dr. Dahlgren’s theory is not supported by any studies, as it has not 
been tested. There was no data presented at the hearing showing that 
chrysotile asbestos in low levels is associated with mesothelioma. 
Indeed, the other experts testifying for DeLisle all rejected such an 
association. Dr. Dahlgren’s testimony was more of the nature of ipse 
dixit, i.e. that it should be reliable merely because he is an expert. This 
is insufficient to satisfy Daubert. Therefore, we conclude the court 
abused its discretion in admitting Dr. Dahlgren’s testimony on the 
“every exposure” theory. 

Id. at 106-07. (Emphasis added).9 The Court of Appeal also explained that “if the 

Frye standard applied, most of the expert testimony clearly would be inadmissible 

as the experts failed to show that the methodology was generally accepted in the 

scientific community.” Id. at 100 n.7. 

A. Dr. Dahlgren’s Theory Is Inconsistent With Generally Accepted 
Principles 

Dr. Dahlgren’s single exposure theory violates the first central tenet of 

toxicology: “The dose makes the poison.” This principle holds that all chemical 

agents are intrinsically hazardous, and whether they cause harm is a question of dose. 

It is the “hallmark of basic toxicology” and “the single most important factor to 

consider in evaluating whether an alleged exposure caused a specific adverse effect.” 

                                           
9 The Court noted that “[t]he opinion that every asbestos exposure level above 

background level is a substantial contributing factor has been rejected repeatedly by 
many courts as insufficiently supported by data or testing to satisfy Daubert.” 
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David L. Eaton, Scientific Judgment and Toxic Torts – A Primer in Toxicology for 

Judges and Lawyers, 12 J.L. & POL’Y 5, 11, 15 (2003). This is the basis behind 

perhaps the most quoted adage in toxicology, attributed to Paracelsus: “[T]he dose 

differentiates a poison from a remedy.” See Casarett and Doull’s TOXICOLOGY: 

THE BASIC SCIENCE OF POISONS 13 (C.D. Klaassen (ed.), 5th ed. 1996).10  

B. Dr. Dahlgren Ignored The Need To Establish General Causation. 

Dr. Dahlgren ignored a procedure that is generally accepted in the scientific 

community whereby causation evidence is separated into two steps – general 

causation and specific causation. General causation addresses the question whether 

exposure to the agent of concern has ever caused the disease in question. An expert 

opining on general causation must have a reliable means of determining both the 

background risk and the additional risk. This is usually discussed by showing that a 

group of people with high levels of exposure have developed the adverse outcome 

significantly more frequently than a similar unexposed group. Epidemiological 

evidence can be probative of general causation. The epidemiological evidence with 

regard to chrysotile asbestos is ambiguous at best. See Table 1, I. 

                                           
10 “The dose-response relationship is ‘[a] relationship in which a change in 

amount, intensity, or duration of exposure to an agent is associated with a change – 
either an increase or decrease – in risk of disease.” Michael D. Green, et al., Ref. 
Guide on Epidemiology, in FED. JUD. CTR., REF. MANUAL ON SCIENTIFIC 
EV. 333, 390 (2d ed., 2000); David L. Eaton, Scientific Judgment and Toxic Torts 
– A Primer in Toxicology for Judges and Lawyers, 12 J.L. & POL’Y 5, 11 (2003). 
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If general causation cannot be proven, then it is superfluous to ask the specific 

causation question. “It is well established that an [expert’s] opinion on causation 

should set forth ... that the [alleged cause] is capable of causing the particular illness 

(general causation).” Parker v. Mobil Oil Corp., 7 N.Y.3d 434, 447 (N.Y. 2006); In 

re Lockheed Litigation Cases, 115 Cal. App.4th 558, 565 (Cal. Ct. App. 

2004)(affirming exclusion of expert testimony for failure to produce evidence of 

general causation). Courts in Daubert jurisdictions likewise require proof of general 

causation. See, e.g., Raynor v. Merrell Pharms., Inc., 104 F.3d 1371, 1376 (D.C. Cir. 

1997) (holding that testimony about specific causation is admissible only given 

evidence of general causation). 

Specific causation asks whether the individual in question was exposed to the 

known causative agent in sufficient degree to have developed the illness. To Dr. 

Dahlgren, the magnitude of Mr. DeLisle’s exposure was irrelevant. Neither Dr. 

Dahlgren nor Dr. Millette ever attempted to quantify his level of exposure to asbestos 

generally, chrysotile asbestos, let alone asbestos from Cranite. Dr. Dahlgren 

completely rejected by of the generally accepted distinction between general and 

specific causation. He improperly conflated a known association between certain 

types of asbestos and mesothelioma with a causal relationship in a specific type of 

asbestos, a specific product and a specific individual’s disease. 
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The hypothesis that each mesothelioma case starts with one fiber (or a few 

fibers) remains merely a hypothesis, not tested, let alone verified.11 Dr. Dahlgren’s 

theory has not been tested. It is not testable or verifiable, and thus is inconsistent 

with the scientific method itself, by which a hypothesis is “formulated” and then 

“empirically tested.” Indeed, empirical testing is the hallmark of scientific method.   

Each asbestos fiber in a person’s lungs does not lead to mesothelioma. If it 

did, we would all die from mesotheliomas because all of us, even without 

occupational exposures, have millions of asbestos fibers in our lungs even in early 

childhood.12 Further, Dr. Dahlgren’s claim is absurd unless a minimum threshold of 

fiber levels for harm is specified. He did not do this. While he qualified his “single 

fiber” opinion by requiring the inhalation of that single fiber to result in a dose above 

“background,” he set a background level so low that the threshold became 

meaningless. He estimated that the safe “background” level of asbestos exposure is 

0.00002 fibers/cc. (Id. at 2070). This is 5,000 times less than the 0.1 fiber/cc level 

                                           
11 Scientific methodology is based on generating hypotheses and testing them 

to see if they can be falsified, distinguishing science from other fields of human 
inquiry. “[T]he criterion of the scientific status of a theory is its falsifiability, or 
refutability, or testability.” K. Popper, CONJECTURES AND REFUTATIONS: 
THE GROWTH OF SCIENTIFIC KNOWLEDGE 37 (5th ed. 1989). See also C. 
Hempel, PHILOSOPHY OF NATURAL SCIENCE 49 (1966) (“[T]he statements 
constituting a scientific explanation must be capable of empirical test”). 

12 Presumably this observed phenomenon compelled Dr. Dahlgren to 
formulate his “above background” standard. But “background” exposure varies from 
one geographic location to another and within the same locale, from one type of 
environment to another. 
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currently permitted by the Occupational Safety and Health Administration (OSHA) 

or amounts actually sampled by the World Health Organization.13  

All that can be stated is that exposure to asbestos could increase the 

probability of developing a mesothelioma by a small, perhaps even infinitesimal, 

amount. But the risk is very different even among chrysotile asbestos from different 

sources. These differences must inform a scientist’s attribution of causation. 

C. Dr. Dahlgren Had No Evidence of Intensity, Frequency or 
Duration Of Mr. DeLisle’s Exposure And Could Not Establish 
Specific Causation. 

Plaintiff’s “evidence” of specific causation is even more problematic. When 

studying specific causation, it is necessary to have some idea of the exposure of the 

specific individual and the relationship of that exposure to the exposure of the group 

for which general causation has been established. No such evidence was presented 

by Plaintiff’s experts. Dr. Dahlgren or Dr. Millette could have made estimates of Mr. 

DeLisle’s exposure based on his work and personal history. That Dr. Dahlgren did 

not even bother to do this underscores the incompleteness of his methodology. Dr. 

Dahlgren’s disinterest in and ignorance of Mr. DeLisle’s actual exposure made 

testing his hypothesis impossible. 

D. Dr. Dahlgren Failed To Account For Different Asbestos Types. 

                                           
13See WHO, The Background of Asbestos in Ambient Air Worldwide as a 

Range, WHO Asbestos and Other Natural Minerals, Environmental Health Criteria 
53, International Programme on Chemical Safety, at 12 (1986). 
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Dr. Dahlgren’s method and opinion are inconsistent with known toxicological 

data. He failed to discuss an important step: establishing the comparative 

carcinogenic characteristics of the various types of asbestos fibers to which Mr. 

DeLisle claimed and is known to have been exposed. 

Two major groups of asbestos are important, “amphibole asbestos” (actinolite, 

amosite, anthophyllite, crocidolite, and tremolite) and “serpentine asbestos” 

(chrysotile). Chrysotile asbestos is the only type of asbestos still in commerce 

worldwide. Amphibole asbestos has been out commerce since 1997. There is no 

dispute that the asbestos used in Cranite’s gasket material was chrysotile. But 

because mesothelioma has a long latency period, and his exposures occurred prior 

to 1997, it is possible that Mr. DeLisle was exposed to amphibole asbestos from 

other sources. 

The differences in carcinogenic potency for mesothelioma causation between 

the major commercial asbestos types has been known and generally accepted since 

at least 1965. See J.C. Gilson, Wyers Memorial Lecture 1965, Health Hazards of 

Asbestos, Recent Studies on its Biological Effects, 16 Trans. Soc. Occup. Med. 62-

74 (2006). Recent research has focused mainly on: (1) whether long asbestos fibers, 

generally greater than 5 micrometers, are principally responsible for asbestos 

disease, and (2) whether chrysotile asbestos (which breaks down easily into short 

sections) is less potent than other forms. An EPA panel concluded, by consensus, 
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that chrysotile asbestos fibers are far less likely to cause disease than amphiboles, 

by a factor of at least two orders of magnitude and “that the available data suggest 

that the risk for fibers less than 5 µm in length is very low and could be zero.” (Id. 

at vii-viii). Similarly, a panel of the Agency for Toxic Substances Disease Research 

(“ATSDR”), part of the Centers for Disease Control, concluded by consensus that 

“there is a strong weight of evidence that asbestos [fibers] shorter than 5 µm are 

unlikely to cause cancer in humans.”14 

Papers by Hodgson and Darnton from the U.K. Health and Safety Executive, 

and by Berman and Crump for the U.S. Environmental Protection Agency, and the 

report of the Chrysotile Asbestos Expert Panel for Health Canada present 

assessments for health and environmental agencies in four countries – the Republic 

of South Africa, the United Kingdom, the U.S. and Canada – and are the work of 

                                           
14 ATSDR, Report on the Expert Panel on Health Effects of Asbestos and 

Synthetic Vitreous Fibers: The Influence of Fiber Length, vi (Mar. 17, 2003), 
available at http://www.atsdr.cdc.gov/HAC/asbestospanel/asbestostoc.html (last 
accessed October 19, 2017).  Plaintiffs and defendants will select scientists with a 
contradictory opinions on one side or the other. Amici suggest that special attention 
should be given to the methodologies and findings of scientists with relevant 
expertise who are not affected by such selection bias. That is why testing, publication 
and peer review of an expert’s methods and conclusions is a useful criterion to be 
considered by the trial court. Absent such testing and peer review, an expert’s 
opinion is mere ipse dixit. 
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experts who do not testify for, and whose work is not funded by, either parties in 

asbestos litigation and whose research is funded by government agencies.15  

Hodgson and Darnton estimate the mesothelioma causing potency of 

chrysotile, amosite, and crocidolite as 1:100:500, meaning amosite and crocidolite 

(varueties of amphibole asbestos) are, respectively, 100 and 500 times more potent 

in causing mesothelioma than chrysotile. J.T. Hodgson and A. Darnton, The 

Quantitative Risks of Mesothelioma and Lung Cancer in Relation to Asbestos 

Exposure. 44 Ann. Occup. Hyg. 565-601 (2000). In a later paper, Hodgson, et al. 

explain the mesothelioma distribution and that chrysotile has zero weight, indicating 

that chrysotile is unlikely to be responsible for any of the mesothelioma cases 

diagnosed in Great Britain. J.T. Hodgson, D.M. McElvenny, A.J. Darnton, M.J. 

Price and J. Peto, The Expected Burden of Mesothelioma Mortality in Great Britain 

from 2002 to 2050. 92 Brit. J. Cancer 587-593 at 590, Fig 5A (2005). Berman and 

                                           
15 See J.C. Wagner, C.A. Sleggs, P. Marchand, Diffuse Pleural Mesothelioma 

and Asbestos Exposure in the Northwestern Cape Province, 17 Brit. J. Ind. Med. 
260-271 (1960). By 1977, 712 mesothelioma cases had been reviewed by the South 
African Tumor Reference Panel. Of these hundreds of cases of mesothelioma, only 
one was exposed to chrysotile. The pattern of mesothelioma and asbestos type in 
South Africa has remained the same for the last 30 years (D. Rees, K. Goodman, E. 
Foire, R. Chapman, C. Blignaut, M.O. Beachmann, J. Myers, Asbestos Exposure 
and Mesothelioma in South Africa, 89 S. Afr. Med. J. 637-634 (1999); R.P. Nolan, 
M. Ross, G.L. Nord, M. Raskina, J.I. Phillips, J. Murray, G.W. Gibbs, Asbestos 
Fiber-Types and Mesothelioma Risk in the Republic of South Africa, 12 Clay 
Science 223-227 (2006). These findings are consistent with other studies which show 
very different carcinogenic potential for different forms of asbestos, a difference Dr. 
Dahlgren seems to have ignored. 
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Crump for the U.S. E.P.A. reached a similar conclusion. D.W. Berman, K.S. Crump, 

Update of Potency Factors for Asbestos-Related Lung Cancer and Mesothelioma, 

38 Crit. Rev. Tox. (supp. 1) 1-47 (2008); D.W. Berman and K.S. Crump, A Meta-

Analysis of Asbestos-Related Cancer Risk That Addresses Fiber Size and Mineral 

type. 38 Crit. Rev. Tox. (supp. 1) 49-73 (2008). Health Canada, an agency of the 

Canadian government’s Chrysotile Asbestos Expert Panel16 majority held that the 

relative carcinogenic potency of amphibole asbestos for mesothelioma was 

approximately 500-fold that of chrysotile.17 They concluded that the doubling of the 

                                           
16 These authors would seem to be free of the selection bias, and they do not 

use the methodology chosen by Dr. Dahlgren – i.e. that any asbestos exposure is 
important – but rather consider both asbestos type and cumulative exposure in 
establishing causation for mesothelioma and lung cancer. It seems illogical for courts 
to accept as “generally accepted” a methodology which acknowledged expert 
investigators would not accept. Peer-reviewed and published scientific literature, not 
prepared for purposes of litigation, is an accepted source of evidence. See Daubert, 
509 U.S. 579, 593-94 (1993); see also J. Ziman, RELIABLE KNOWLEDGE: AN 
EXPLORATION OF THE GROUNDS FOR BELIEF IN SCIENCE 130-133 
(1978); A.S. Relman and M. Angell, How Good Is Peer Review?, 321 New Eng. J. 
Med. 827 (1989). 

17 Chrysotile Asbestos Expert Panel, 2008 Chrysotile Asbestos Consensus 
Statement and Summary at 14 Chrysotile Asbestos Expert Panel (Available on 
request from panel@hc-sc.gc.ca).  The lower potency of chrysotile as a cancer-
causing substance may be due to surface charge effects or the shape of the fibers of 
the different types of asbestos. See W.G. Light, E.T. Wei, Surface Charge and 
Asbestos Toxicity, 265 Nature 537-53 (1977); D.M. Bernstein, J.A. Hoskins, The 
Health Effects of Chrysotile: Current Perspectives Based upon Recent Data, 45 Reg. 
Tox. Pharm. 252-264 (2006). Chemical degradation of the chrysotile fiber, seen as 
magnesium loss, decreases the fiber’s ability to induce the mesothelioma tumor. A.P. 
Morgan, J.C. Davies, J.C. Wagner, G. Berry, A. Holmes, The Biological Effects of 
Magnesium-Leached Chrysotile Asbestos, 58 Brit. J. Exp. Path. 465-473 (1977). 
Other researchers have concluded that chrysotile exposure does not cause 
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Relative Risk (RR)18 of pleural mesothelioma due to chrysotile exposure is marginal 

in the chrysotile-exposed cohorts, no consistent pattern is found in either the mining 

or manufacturing cohorts. The studies show that exposure to chrysotile asbestos in 

a manufacturing environment has a Risk ratio of less than 2.0. 

                                           
mesothelioma to any appreciable extent. See, e.g., C. Yarborough, Chrysotile as a 
cause of Mesothelioma: an Assessment based on Epidemiology. Crit Rev Tox 36: 
165-187 (2006) and J. S. Pierce, M.A. McKinley, D.J. Paustenbach, B.L. Finley, An 
Evaluation of Reported No-Effect Chrysotile Asbestos Exposures for Lung Cancer 
and Mesothelioma, 38 Crit. Rev. Tox. 191-214 (2008). Pierce, et al. summarized the 
cumulative exposure-response data for predominantly chrysotile-exposed cohorts in 
published literature and found that the predominance of the cumulative “no-effects” 
exposure levels for mesothelioma fall in the range of approximately 15-500 fiber per 
milliliter x years. This number far exceeds one fiber in a lung, implied by Dr. 
Dahlgren’s claim that any exposure contributes substantially to mesothelioma.  
Table 1 summarizes leading studies of mesothelioma cases associated with 
chrysotile from various sources. 

The carcinogenic potential of asbestos in gaskets is influenced by the type of 
asbestos, chemical modification of surface properties by industrial chemicals, and 
coating by matrix material. The carcinogenicity of asbestos fibers is determined by 
surface properties of the asbestos fiber since cells cannot penetrate the interior of the 
fiber. Chemicals such as acids, solvents, etc., change surface charges – van der 
Waals forces – which are weak charges that contribute to intermolecular bonding. 
Coating the asbestos fiber with matrix material such as plastic prevents access of cell 
to van der Waals forces. This will shield the cell from the fibers’ surface electric 
charges and remove fiber cytotoxicity. Experiments in which asbestos fibers were 
treated with proteins that adhere to the fibers’ surface made them harmless. 
Mechanical forces employed in gasket repair, such as cutting gasket material, would 
not remove a molecular coating at the individual fiber level. Epidemiologic studies 
of auto workers support this conclusion. Thus it is essential that testimony as to 
specific causation consider evidence of, exposure to asbestos fibers that were 
uncoated or not in a matrix. 

18 A relative risk of at least 2.0 is usually required for proof of general 
causation. See, e.g., Borg-Warner Corp. v. Flores, 232 S.W.3d 765 (Tex. 2007). 
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Table 1. Pleural mesothelioma deaths chrysotile-exposed cohorts. 

Occupational 
Chrysotile 

Cohort Name 

% of Deaths in 
the Cohort 

from Pleural 
Mesothelioma 

% of Deaths in the 
Male General 

Population from 
Pleural 

Mesothelioma 

Risk Ratio  

Miners     
Canadian 0.44% 

(33/7,456) 
0.28% (Canada) 1.6 600 

Italian 0.97% (7/722) 0.22%* 4.4 574 
Cyprian  No Increase 

Reported 
  

Russian (Urals)  No Increase 
Reported 

  

South African  No Increase 
Reported 

2.2  

Miners 0.49 (40/8,178)  2.2 587 
Manufacturing     
South Carolina 
Textile Workers 

0.16% (2/1,186) 0.18% 0.9 28 

North Carolina 
Textile Workers 

0.66% (8/1,208) 0.18% 3.7  

Louisiana 
Cement Workers 

< 0.39% (0/259) 0.18% < 2.1 22 

Connecticut 
Friction 
Products 

< (0/1,267) 0.18% < 0.44 46 

Manufacturing 
Males 

0.26% 
(10/3,920)

0.18% < 1.4 32 

All Studies 
Males 

0.41% 0.20% < 2.0 303 

* We assume the same background level for mesothelioma in chrysotile mining 
regions of Quebec and Italy 
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E. Differential Diagnosis Is Not the Proper Method for Determining 
Causation. 

Petitioner attempts to avoid scrutiny of Dr. Dahlgren’s expert opinion under 

either a Daubert-type analysis or under a Frye test by arguing that Dr. Dahlgren’s 

methods were not novel, because he did nothing more than perform a “differential 

diagnosis.” and that his expert opinion is merely “that asbestos causes 

mesothelioma.” (Petitioner’s Initial Brief at 11, 22, 23).  Petitioner’s characterization 

of Dr. Dahlgren’s methodology as a “differential diagnosis” is simply wrong. It 

misunderstands the difference between diagnosing a disease and assigning 

likelihood of causation of that disease from exposure to an agent in the 

environment.19 Differential diagnosis is the determination of which of two or more 

diseases with similar symptoms is the one the patient is suffering by a systematic 

comparison and contrasting of the clinical findings; a process of weighing the 

probability of one disease versus that of other diseases as accounting for a patient’s 

symptoms.20 Here, there was no need for a differential diagnosis of Mr. DeLisle’s 

mesothelioma – there was no dispute about the disease he was suffering from, nor 

even a dispute that asbestos of some type from some source caused it.21  

                                           
19 See A. Churg, F.H.Y. Green, PATHOLOGY OF OCCUPATIONAL LUNG 

DISEASE, at 397 (1987); V.L. Roggli, S.D. Greenberg, P.C. Pratt, PATHOLOGY 
OF ASBESTOS-RELATED DISEASES, at 414 (1992). 

20 See Stedman’s Medical Dictionary 428 (25th ed. 1990). 
21 There is no dispute in this case that asbestos, broadly defined, can cause 

mesothelioma. The issue is whether Dr. Dahlgren had a reliable scientific basis for 
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Physicians do not assign causation every day. That is not part of clinical 

practice. Physicians identify or diagnose diseases or medical conditions every day 

in order to identify possible treatments. This is very distinct from understanding the 

relative weights of assessing various causes of the disease or condition. Not all 

physicians have the additional expertise to identify causation, and indeed there are 

some scientists who are not physicians, such as epidemiologists, who better 

understand the attribution of causation.22  

CONCLUSION   

Amici believe that the Fourth District correctly held that Dr. Dahlgren’s “every 

exposure” opinion testimony was not supported by reliable scientific methodology. 

We respectfully submit that this Court should hold that the Court of Appeal correctly 

excluded the expert evidence of Dr. James Dahlgren and affirm dismissal of the case. 

Dated: October 30, 2017. 

Martin S. Kaufman, Esq. 
Admitted Pro Hac Vice 
Atlantic Legal Foundation 
500 Mamaroneck Avenue, Suite 320 
Harrison, NY 10528 
Telephone: 914-834-3322 
E-mail: mskaufman@atlanticlegal.org 

HOLLAND & KNIGHT LLP  
s/ Joseph H. Varner, III  
Joseph H. Varner, III 
Florida Bar No. 394904  
Post Office Box 1288 
Tampa, Florida 33601-1288 

                                           
testifying (a) that exposure to minute quantities of chrysotile asbestos caused Mr. 
DeLisle’s mesothelioma and (b) that Cranite was a substantial factor in causing Mr. 
DeLisle’s mesothelioma. 

22 See Ronald E. Gots, From Symptoms to Liability: The Distinct Roles of 
Differential Diagnosis and Causation Assessment, In Defense Research Institute, 
For the Defense (2005). 
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