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SUPREME COURT OF FLORIDA

RICHARD DELISLE,

Petitioner, Case No. SC16-2182
L.T. Case Nos. 4D13-4351

v. 4D14-0146

CRANE CO., et al.,

Respondents.
______________________________/

THE FLORIDA JUSTICE REFORM INSTITUTE’S
UNOPPOSED MOTION FOR LEAVE TO APPEAR AS
AMICUS CURIAE IN SUPPORT OF RESPONDENTS

Pursuant to Florida Rule of Appellate Procedure 9.370(a), the Florida Justice

Reform Institute (the “Institute”) requests leave to file an amicus curiae brief in

support of Respondents.

1. The Institute is Florida’s leading organization of concerned citizens,

small business owners, doctors, lawyers, and business leaders who seek the elimi-

nation of wasteful litigation and the adoption of fair legal practices to promote pre-

dictability and personal responsibility in the civil justice system. Since its found-

ing, the Institute has advocated practices that build faith in Florida’s court system.
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2. The Institute represents a broad range of participants in the business

community who share a substantial interest in a balanced litigation environment

that treats plaintiffs and defendants evenhandedly. The Institute and its members

have an interest in ensuring that courts carefully observe the limitations on their

jurisdiction and that this Court exercises its discretionary review in compliance

with the Florida Constitution.

3. The Institute and its members have concerns that, as in past eras, the

Court has expanded the reach of its conflict jurisdiction beyond constitutional

bounds. If granted leave, the Institute will explain why the Court should not have

granted review in this case, and why it should discharge jurisdiction and dismiss

this proceeding. See Polk Cty. v. Sofka, 702 So. 2d 1243, 1245 (Fla. 1997) (noting

that courts are “bound to take notice of the limits of their authority, and if want of

jurisdiction appears at any stage of the proceedings, original or appellate, the court

should notice the defect and enter an appropriate order” (quoting W. 132 Feet v.

City of Orlando, 86 So. 197, 198–99 (Fla. 1920))); Fla. Hematology & Oncology

Specialists v. Tummala, 969 So. 2d 316, 316 (Fla. 2007) (deciding after oral argu-

ment that jurisdiction was improvidently granted under article V, section 3(b)(3)).

4. Through their Constitution, the people of this State have granted this

Court jurisdiction to review only “the narrow class of cases” enumerated in article

V, section 3(b). Gandy v. State, 846 So. 2d 1141, 1143 (Fla. 2003) (quoting Mystan
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Marine, Inc. v. Harrington, 339 So. 2d 200, 201 (Fla. 1976)). Section 3(b)(3) in

particular confers limited authority to review any decision of a district court that

“expressly and directly conflicts with a decision of another district court of appeal

or of the supreme court on the same question of law.” The conflict must be found

within the four corners of the district court’s decision. Reaves v. State, 485 So. 2d

829, 830 (Fla. 1986) (“Conflict between decisions must be express and direct, i.e.,

it must appear within the four corners of the majority decision.”). The purpose of

conflict review is to address disharmony in the resolution of the same question of

law in different districts. Wainwright v. Taylor, 476 So. 2d 669, 670 (Fla. 1985).

5. If granted leave, the Institute will establish that the Fourth District’s

decision does not conflict with a decision of another district court or of this Court

on the same question of law. The question decided below was not whether the

Daubert standard is constitutional, but whether statutory rules of evidence take

effect before this Court adopts or declines to adopt them in a rules case. The Fourth

District concluded that statutory rules of evidence take effect before this Court

renders a decision in a rules case and, in the meantime, must be applied whether

they are procedural or substantive. The Fourth District had no need to consider—

and did not consider—whether the Daubert standard is procedural or substantive.
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6. Far from creating conflict, the decision below adheres to the uniform

position of all district courts to have addressed the same question. See Mortimer v.

State, 100 So. 3d 99, 103–04 (Fla. 4th DCA 2012); McLean v. State, 854 So. 2d

796, 802–03 (Fla. 2d DCA 2006); Mallory v. State, 866 So. 2d 127, 128 (Fla. 4th

DCA 2004); CHARLES W. EHRHARDT, 1 FLORIDA EVIDENCE § 103.5 (2017 ed.)

(“The District Courts of Appeal have indicated that trial courts can apply amend-

ments to the [Evidence] Code before the amendment is adopted by the Supreme

Court through its rule-making authority if the amendment is procedural.”). Thus,

Petitioner cites no conflicting decision in which a district court held that statutory

rules of evidence are inapplicable until this Court adopts or declines to adopt them

in a rules case. And no district court—not even the court below—has decided the

question that Petitioner now urges this Court to exercise its conflict jurisdiction to

resolve: whether the Daubert standard is procedural or substantive for purposes of

the Court’s authority under article V, section 2 to adopt judicial rules of procedure.

7. The Institute will also show that the decision below does not conflict

with Marsh v. Valyou, 977 So. 2d 543 (Fla. 2007), and other decisions that were

rendered years before the adoption of the Daubert standard in 2013. These cases

did not decide—indeed, could not have decided—the constitutional question that

Petitioner urges this Court to resolve. They do not, therefore, concern “the same

question of law” or conflict with the decision below. See Art. III, § 3(b)(3), Fla.
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Const. To recognize conflict between a decision that applies a new statute and an

earlier decision that predates the statute would create jurisdiction to review any

decision that faithfully applies or interprets a newly enacted statute—and would

vastly expand this Court’s jurisdiction beyond the contemplation of the Constitu-

tion. This Court has previously declined to exercise jurisdiction in similar circum-

stances. See State v. K.C., 873 So. 2d 316, 316 (Fla. 2004) (concluding, after ac-

cepting jurisdiction based on certified conflict, that the decisions were “distin-

guishable because the statute at issue was amended” in the interval between the

two decisions); State v. De Abreu, 613 So. 2d 453, 453 (Fla. 1993) (concluding that

conflict jurisdiction was improvidently granted where the decision under review

applied rule changes that superseded the earlier, apparently conflicting decision).

8. The Institute will also show that, because the Fourth District did not

decide whether the Daubert standard is procedural or substantive, this case is not a

suitable vehicle for this Court’s resolution of that question. In rules cases, this

Court has declined to decide the constitutionality of proposed rules, electing in-

stead to await the proper case or controversy in which the constitutional question

can be raised, argued, and squarely decided by lower tribunals in an adversarial

proceeding. See In re Amendments to Fla. Evidence Code, 144 So. 3d 536, 538

(Fla. 2014) (Pariente, J., concurring in part and dissenting in part); In re Amend-

ments to the Fla. Evidence Code, 782 So. 2d 339, 341–42 (Fla. 2000). In fact, for
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this reason, this Court only recently declined in a rules case to decide whether the

Daubert standard is constitutional. In re Amendments to Fla. Evidence Code, 210

So. 3d 1231, 1238–39 (Fla. 2017) (declining to adopt the Daubert standard “to the

extent that it is procedural, due to the constitutional concerns raised, which must be

left for a proper case or controversy”).

9. For the same reason, this appeal is not a proper case or controversy in

which to resolve the constitutional question. Because the Fourth District did not

consider or decide whether the Daubert standard is procedural or substantive, that

question now presents itself much as it would in a rules case: without the benefit of

any consideration or analysis by the trial and district courts. This Court would be

well served to await an appeal in which the constitutional question is not presented

as a question of first impression, but has been thoroughly debated and examined

below and received the full and deliberate attention of at least one district court. Cf.

E. I. du Pont de Nemours & Co. v. Train, 430 U.S. 112, 135 n.26 (1977) (“This lit-

igation exemplifies the wisdom of allowing difficult issues to mature through full

consideration by the courts of appeals.”). After all, this Court’s particular charge is

to “review” district court decisions that create conflict—not to decide in the first

instance questions that the district court neither considered nor decided. Art. III,

§ 3(b)(3), Fla. Const.
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10. The undersigned has conferred with counsel for all parties. Petitioner

does not object and Respondents consent to the relief sought in this motion.

WHEREFORE, the Institute respectfully requests leave to file an amicus

curiae brief in support of Respondents.

William W. Large (FBN 981273)
Florida Justice Reform Institute
210 South Monroe Street
Tallahassee, Florida 32301
Telephone: 850-222-0170
Facsimile: 850-222-1098
william@fljustice.org

Respectfully submitted,

/s/ George N. Meros, Jr.
George N. Meros, Jr. (FBN 263321)
Andy Bardos (FBN 822671)
GrayRobinson, P.A.
Post Office Box 11189
Tallahassee, Florida 32302-3189
Telephone: 850-577-9090
Facsimile: 850-577-3311
george.meros@gray-robinson.com
andy.bardos@gray-robinson.com

Attorneys for the Florida Justice Reform Institute
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CERTIFICATE OF SERVICE

I certify that on August 21, 2017, a true and correct copy of this motion was

served by email on all counsel identified on the Service List that follows.

/s/ George N. Meros, Jr.
George N. Meros, Jr. (FBN 263321)
GrayRobinson, P.A.
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SERVICE LIST

William J. Simonitsch
K & L GATES, LLP
Southeast Financial Center
200 South Biscayne Boulevard
Suite 3900
Miami, Florida 33131
william.simonitsch@klgates.com
cranecofl@klgates.com

Gary M. Farmer, Sr.
FARMER JAFFE WEISSING EDWARDS

FISTOS & LEHRMAN P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301-3268
staff.efile@pathtojustice.com
farmergm@att.net

Elliot H. Scherker
Sabrina R. Ferris
Julissa Rodriguez
Brigid F. Cech Samole
Stephanie L. Varela
GREENBERG TRAURIG, P.A.
Wells Fargo Center, Suite 4400
333 Southeast Second Avenue
Miami, Florida 33131
scherkere@gtlaw.com
ferriss@gtlaw.com
rodriguezju@gtlaw.com
cechsamoleb@gtlaw.com
varelas@gtlaw.com
miamiappellateservice@gtlaw.com

James L. Ferraro
David A. Jagolinzer
THE FERRARO LAW FIRM, P.A.
600 Brickell Avenue, Suite 3800
Miami, Florida 33131
daj@ferrarolaw.com
dxr@ferrarolaw.com
jlf@ferrarolaw.com
lcp@ferrarolaw.com

Wesley A. Bowden
LEVIN, PAPANTONIO, THOMAS,
MITCHELL, RAFFERTY & PROCTOR, P.A.
316 South Baylen Street, Suite 600
Pensacola, Florida 32502
wbowden@levinlaw.com
kshivers@levinlaw.com

Bryan S. Gowdy
CREED & GOWDY, P.A.
865 May Street
Jacksonville, Florida 32204
bgowdy@appellate-firm.com
filings@appellate-firm.com

Kansas R. Gooden
BOYD & JENERETTE, P.A.
201 North Hogan Street, Suite 400
Jacksonville, Florida 32202
kgooden@boydjen.com

Cory L. Andrews
WASHINGTON LEGAL FOUNDATION

2009 Massachusetts Avenue, N.W.
Washington, D.C. 20036
candrews@wlf.org


