
IN THE SUPREME COURT OF FLORIDA 
CASE NO. SC16-2182 

 
RICHARD DELISLE, 
 
   Petitioner/Appellee, 
v.       
  
LORILLARD TOBACCO CO. & 
HOLLINGSWORTH & VOSE CO., n/k/a  
R.J. REYNOLDS TOBACCO CO.; & 
CRANE CO., 
 
   Respondents/Appellants. 
_____________________________________/ 

 
 

L.T. No. 4D13-4351, 4D14-
146, 06-2012-CA-25722 

 
FLORIDA JUSTICE ASSOCIATION’S AMENDED MOTION FOR LEAVE 

TO FILE AMICUS CURIAE BRIEF IN SUPPORT OF PETITIONER 
 

The FLORIDA JUSTICE ASSOCIATION (FJA) respectfully requests this 

Court for leave to appear in this proceeding as Amicus Curiae in support of the 

position of Petitioner, RICHARD DELISLE. The FJA’s Amicus Curiae Brief is 

attached as Exhibit A. In support of its amended motion for leave to appear in this 

proceeding as Amicus Curiae, the FJA states: 

The FJA is a state-wide voluntary association of thousands of attorneys 

concentrating on litigation in all areas of the law. The members of the FJA are 

pledged to the preservation of the American legal system, the protection of 

individual rights and liberties, the evolution of the common law, and the right of 

access to courts. The FJA has been involved as amicus curiae in hundreds of cases 

in the Florida appellate courts. 
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This case is of interest to the FJA because the underlying decision of the 

Fourth District regarding the applicability of the Daubert Amendment contravenes 

the separation of powers guaranteed by the Florida Constitution. Article V, Section 

2(a) of the Florida Constitution provides that only the Supreme Court of Florida has 

the authority to “adopt rules for the practice and procedure in all courts.” Yet the 

Florida Legislature has adopted a rule of procedure that interferes with this Court’s 

settled procedure governing the admissibility of expert testimony. If allowed to 

stand, the Fourth District’s decision approving this legislative rule of procedure will 

erode the separation of powers doctrine and deprive Petitioner, and others, of 

valuable constitutional rights. The FJA believes an amicus brief would be helpful to 

the Court in addressing the significant issues raised in this proceeding. 

Counsel for Petitioner, Gary M. Farmer and David A. Jagolinzer, and for 

Respondent R.J. Reynolds Tobacco Co., Eliot Scherker, were contacted. They have 

no objection to this motion. 

Counsel for Respondent Crane Co., William J. Simonitsch, was contacted 

twice by FJA’s counsel. Mr. Simonitsch twice has declined to consent to FJA’s 

participation as amicus. However, he had no objection to the participation of the 

Florida Defense Lawyers Association (FDLA) as amicus curiae. Upon learning that 

Mr. Simonitsch had consented to the FDLA’s participation as amicus, FJA’s counsel 

contacted Mr. Simonitsch for a second time, asked that he re-consider his prior 
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objection to FJA’s participation as amicus, and that, if he continued to object, to 

provide his basis for that objection. Counsel responded, “We still do not consent to 

the FJA’s motion for leave to file an amicus brief.  If we choose to raise our concerns 

directly with the court, we will do so.” 

WHEREFORE, the FLORIDA JUSTICE ASSOCIATION respectfully 

requests leave to file the attached Amicus Curiae Brief in support of the Petitioner 

in this case. 

Respectfully submitted, 
 
CREED & GOWDY, P.A. 
 
/s/ Bryan S. Gowdy   
Bryan S. Gowdy 
Florida Bar No. 0176631 
bgowdy@appellate-firm.com 
filings@appellate-firm.com 
865 May Street 
Jacksonville, Florida 32204 
(904) 350-0075 telephone 
(904) 503-0441 facsimile 
Attorney for Florida Justice Association 
 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
furnished to the following counsel by electronic mail, on this 10th day of August, 
2017, to: 

 
Gary M. Farmer, Sr., Esq.  
farmergm@att.net 
Staff.efile@pathtojustice.com 
FARMER JAFFE WEISSING EDWARDS 
FISTOS & LEHRMAN, P.L. 

David A. Jagolinzer, Esq.  
daj@ferrarolaw.com 
Marc P. Kunen, Esq. 
mpk@ferrarolaw.com 
THE FERRARO LAW FIRM, P.A. 
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Counsel for Petitioner 

600 Brickell Ave. Ste. 3800 
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Counsel for Petitioner 
 

William J. Simonitsch, Esq. 
bill.simonitsch@klgates.com 
CraneCoFl@klgates.com 
K&L GATES, LLP 
200 S. Biscayne Blvd. Ste. 3900 
Miami, Florida 33131 
Counsel for Respondents Crane Co. 
 

Elliot H. Scherker, Esq.  
scherkere@gtlaw.com 
Julissa Rodriguez, Esq. 
rodriguezju@gtlaw.com 
Brigid F. Cech Samole, Esq.  
cechsamoleb@gtlaw.com 
Sabrina F. Gallo, Esq.  
gallos@gtlaw.com 
Stephanie L. Varela, Esq.  
varelas@gtlaw.com 
miamiappellateservice@gtlaw.com 
GREENBERG TRAURIG, P.A. 
333 SE Second Ave. Ste. 4400 
Miami, Florida 33131 
Counsel for Respondents R.J. 
Reynolds Tobacco Co., as successor-
by-merger to Lorillard Tobacco Co., 
and Hollingsworth & Vose Co.  
 

/s/Bryan S. Gowdy_______ 
Attorney 
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IDENTITY AND INTEREST OF AMICUS CURIAE 

The Florida Justice Association (“FJA”) files this amicus curiae brief in 

support of Petitioner, Richard Delisle. The FJA is a voluntary statewide association 

of thousands of trial lawyers concentrating on litigation in all areas of the law. 

Members of the FJA are pledged to the preservation of the American legal system, 

the protection of individual rights and liberties, the right of access to courts, and the 

protection of Florida’s citizens from civil wrongs. The FJA has been involved as 

amicus curiae in hundreds of cases in the Florida appellate courts.   

This case is important to the FJA because the underlying decision of the 

Fourth District applied the unconstitutional Daubert Amendment, Laws 2013-107, 

§ 1 eff. July 1, 2013, to hold that admissible expert testimony should have been 

excluded at trial. The Daubert Amendment is unconstitutional because it 

contravenes the separation of powers guaranteed by the Florida Constitution. 

Specifically, Article V, section 2(a) of the Florida Constitution provides that only 

this Court has the authority to “adopt rules for the practice and procedure in all 

courts.” Yet the Legislature has adopted a rule of procedure that interferes with this 

Court’s settled procedure governing the admissibility of expert testimony. If allowed 

to stand as applicable law, the Fourth District’s decision applying this legislative 

rule of procedure will erode the separation of powers doctrine and deprive Petitioner, 

and others, of valuable constitutional rights. 
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SUMMARY OF THE ARGUMENT 

 The Legislature’s attempt to impose a Daubert standard on Florida courts is 

an unconstitutional infringement on this Court’s exclusive authority over the rules 

of practice and procedure. In accordance with the separation of powers guaranteed 

by the Florida Constitution, this Court recently declined to adopt the Daubert 

Amendment to the extent it is procedural. This Court should now hold that the 

Daubert Amendment is an unconstitutional infringement by the Legislature on this 

Court’s settled procedure governing the admissibility of expert testimony.  

 Decisions by this Court and the district courts of appeal show that the Daubert 

Amendment is procedural, not substantive. This Court and others consistently have 

held that statutes relating to the admissibility of evidence are procedural. And, in 

examining the retroactivity of the Daubert Amendment in particular, the Third 

District held the statute is procedural and recognized that its holding would also 

apply in the separation-of-powers context. Federal courts and other state courts have 

likewise held the Daubert standard is procedural in nature. This widespread case law 

demonstrates that the Daubert Amendment imposes a rule of procedure in violation 

of Florida’s separation of powers doctrine. 

 The Daubert Amendment also contravenes public policy. The amendment is 

an unfunded legislative mandate that overburdens our already overstrained and 

overworked court system, resulting in unwarranted delays, costs, and expenses in 
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the administration of justice in every kind of case. The Frye standard repeatedly 

reaffirmed by this Court effectively screens out unreliable expert testimony. The 

Daubert Amendment has not created a more effective screen; rather, it has served to 

do nothing more than increase procedural hurdles, delays, and costs in the justice 

system. This Court should reject the procedural Daubert Amendment in its entirety. 

ARGUMENT 

I. The Daubert Amendment is an unconstitutional infringement on this 
Court’s exclusive authority over the rules of practice and procedure. 

 
 Under Article V, section 2(a) of the Florida Constitution, only this Court has 

the authority to “adopt rules for the practice and procedure in all courts.” Statutes 

purporting to alter “practice and procedure” are unconstitutional. See generally State 

v. Raymond, 906 So. 2d 1045, 1048-49 (Fla. 2005). The basis for striking down such 

encroachments is Florida’s separation of powers doctrine. See Art. II, § 3, FLA. 

CONST. (“The powers of the state government shall be divided into legislative, 

executive and judicial branches. No person belonging to one branch shall exercise 

any powers appertaining to either of the other branches unless expressly provided 
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herein.”).1 This Court has “traditionally applied a strict separation of powers 

doctrine.” Bush v. Schiavo, 885 So. 2d 321, 329 (Fla. 2004).  

On February 17, 2017, this Court rejected the Legislature’s Daubert 

Amendment to sections 90.702 and 90.704, Florida Statutes to the extent it is 

procedural. In re Amendments to Florida Evidence Code, 210 So. 3d 1231 (Fla. 

2017). This Court noted “there may be ‘grave concerns about the constitutionality 

of the amendment,’” and declined to adopt it “to the extent that it is procedural, due 

to the constitutional concerns raised, which must be left for another day.” Id. at 1239. 

For the reasons argued below, this Court should now hold the Daubert Amendment 

is procedural in its entirety and in conflict with this Court’s settled procedure 

governing the admissibility of expert testimony. 

  

1 The only circumstance in which the Legislature may constitutionally invalidate a 
rule of procedure is not by amendment but through repeal, and then only by two-thirds vote 
of each chamber. Art. V, § 2(a), FLA. CONST. (“Rules of court may be repealed by 
general law enacted by two-thirds vote of the membership of each house of the 
legislature.”). Neither house attempted repeal; the constitution does not permit 
legislative amendment. Moreover, although the senate passed the attempted 
amendment with a two-third’s majority (30 yeas and 9 nays out of a total of 40), 
Fla. S. Jour. 680 (Reg. Sess. Apr. 26, 2013), the House did not (70 yeas and 41 nays 
out of a total of 120). Fla. H.R. Jour. 878-79 (Reg. Sess. Apr. 26, 2013). Thus, there 
is no question that this statute could not invalidate the rule of procedure. 
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A. The evolution of section 90.702 and this Court’s continued 
adherence to Frye. 

 
Upon the enactment of Florida’s Evidence Code in 1976, section 90.702, 

Florida Statutes, provided: 

If scientific, technical, or other specialized knowledge will assist 
the trier of fact in understanding the evidence or in determining a fact 
in issue, a witness qualified as an expert by knowledge, skill, 
experience, training, or education may testify about it in the form of an 
opinion; however, the opinion is admissible only if it can be applied to 
evidence at trial. 

§ 90.702, Fla. Stat. (1976). It became effective as part of the Florida Code and Rules 

of Evidence when this Court later adopted the procedural aspects of the evidence 

code, including section 90.702, based on its exclusive authority to regulate practice 

and procedure under the Florida Constitution. In re Florida Evidence Code, 372 So. 

2d 1369, decision clarified, 376 So. 2d 1161 (Fla. 1979). 

In 1985 and 1989, this Court officially adopted the Frye2 approach to the 

admissibility of evidence based on new or novel scientific principles under section 

90.702. Stokes v. State, 548 So. 2d 188, 195 (Fla. 1989); Bundy v. State, 471 So. 2d 

9, 18 (Fla. 1985). Under Frye, “[t]he proponent of the evidence bears the burden 

of establishing by a preponderance of the evidence the general acceptance of the 

underlying scientific principles and methodology.” Marsh v. Valyou, 977 So. 2d 

2 Frye v. U.S., 293 F. 1013 (D.C. Cir. 1923). 
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543, 547 (Fla. 2007) (quoting Castillo v. E.I. Du Pont De Nemours & Co., Inc., 854 

So. 2d 1264, 1268 (Fla. 2003)) (alteration in original). 

This Court has consistently reaffirmed that the Frye procedure applies in 

Florida, even after the U.S. Supreme Court issued its decision in Daubert. Marsh, 

977 So. 2d at 546-47; Ibar v. State, 938 So. 2d 451, 467 (Fla. 2006); Brim v. State, 

695 So.2d 268, 275 (Fla.1997); Hadden v. State, 690 So. 2d 573, 577-78 (Fla. 

1997); Hayes v. State, 660 So. 2d 257, 262 (Fla. 1995). The continued adherence to 

Frye has not been just implicit. This Court explicitly rejected Daubert in favor of 

Frye as recently as 2007. See Marsh, 977 So. 2d at 546-47 (“Despite the Supreme 

Court’s decision in Daubert, we have since repeatedly reaffirmed our adherence to 

the Frye standard for admissibility of evidence.”); Ibar, 938 So. 2d at 467 

(“Florida courts do not follow Daubert, but instead follow the test set out in Frye.”). 

Notwithstanding this Court’s long-standing reliance on Frye, the 

Legislature sought to abolish that evidentiary procedure by amending Florida 

Statutes, section 90.702, effective July 1, 2013. See Florida Laws, Ch. 2013-107, 

sections 1 and 3. As amended, section 90.702 now reads: 

If scientific, technical, or other specialized knowledge will assist 
the trier of fact in understanding the evidence or in determining a fact 
in issue, a witness qualified as an expert by knowledge, skill, 
experience, training, or education may testify about it in the form of an 
opinion or otherwise, if: 

(1) The testimony is based upon sufficient facts or data; 
(2) The testimony is the product of reliable principles and 
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methods; and 
(3) The witness has applied the principles and methods 

reliably to the facts of the case. 
 

As is evident from the amended text, the Legislature attempted to add 

prerequisites governing the admissibility of expert testimony that both were not in 

the original statute − as adopted by this Court in 1979 − and were contrary to this 

Court’s settled precedent applying Frye. In fact, the Legislature’s stated intent was: 

(1) “to no longer apply the standard in Frye”, (2) to instead “adopt the standards 

for expert testimony in the courts of this state as provided in Daubert”, (3) to 

“requir[e] the courts of this state to interpret and apply the principles of expert 

testimony in conformity with specified United States Supreme Court decisions,” 

namely Daubert and its progeny, and (4) “to prohibit in the courts of this state 

pure opinion testimony as provided in Marsh.” Ch.  2013-107, Laws of Fla.  

(“introductory” and “whereas” provisions). Thus, the Legislature’s purpose in 

amending this provision was to abolish the settled applicability of Frye and 

legislatively impose Daubert in its place.  

B. This Court’s adoption of Frye was premised on its rule-making 
authority. 

 
This Court adopted the 1976 version of section 90.702 based on its exclusive 

authority to regulate practice and procedure under the Florida Constitution. In re 

Florida Evidence Code, 372 So. 2d at 1369. The prior version of section 90.702 was 

procedural in its entirety for the same reasons the amended version is procedural. 
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See Part I.C, infra at 10-15. Although section 90.702 did not explicitly reference 

Frye, Frye is nevertheless a part of the procedural law of Florida. See Part I.A, supra 

at 5-7. Indeed, “[t]o determine whether expert testimony is admissible under section 

90.702, …Florida courts follow the test set out in Frye.” Castillo, 854 So. 2d at 1268.  

That this Court has continued to affirm its reliance on Frye in case law without also 

formally codifying it into any rule does not somehow transform the nature of the 

Frye standard from procedural to substantive. 

To conclude otherwise would mean this Court could never pronounce, or even 

interpret, a “procedural” rule in the context of a case or controversy. Of course, this 

is not true. In Mayo v. National Truck Brokers, Inc., 220 So.2d 11, 13 (Fla. 1969), 

for example, this Court clarified the service-of-process procedures to be utilized 

when a party challenges a statute as violating the “single subject” provision of the 

Florida Constitution. Four decades later, in 2010, this Court adopted Florida Rule of 

Civil Procedure 1.071, which formally incorporated into the rules of procedure the 

Mayo doctrine. In re Amendments to the Florida Rules of Civil Procedure, 52 So. 3d 

579, 581-82 (Fla. 2010). This Court’s adoption of Mayo did not transform a 

substantive rule into a procedural one. Rather, this Court announced a procedural 

rule in Mayo, and that rule remained the procedure until and after its formal 

incorporation into the Florida Rules of Civil Procedure. 
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Thus, any argument that this Court’s adoption and continued affirmance of 

Frye created a substantive rather than procedural rule because it was issued in the 

context of decisional law must fail. This Court has concluded the Frye standard 

governs the admissibility of evidence based on new or novel scientific principles 

under section 90.702. See Part I.A, supra at 5-7. In adopting Frye, this Court was 

not extending the common law; rather, it was exercising its rulemaking authority to 

adopt a procedural rule regarding the admissibility of expert evidence to avoid 

subjecting the courts and litigants to “an extremely expensive and time-consuming 

procedure before each trial.” Stokes, 548 So. 2d at 195.  Further, to the extent this 

Court was adopting Frye as an interpretation of the evidence code, it was exercising 

its authority to interpret the rules of court—an authority that, under the separation of 

powers in the Florida Constitution, no Legislature may remove. See, e.g., Strax 

Rejuvenation and Aesthetics Instit., Inc. v. Shield, 49 So. 3d 741, 743 (Fla. 2010) 

(determining the meaning of the 1984 amendment of Fla. R. Civ. P. 1.080(e)); Saia 

Motor Freight Line, Inc. v. Reid, 930 So. 2d 598, 599 (Fla. 2006) (resolving conflict 

involving the interpretation of Fla. R. Civ. P. 1.525); Shands Teaching Hosp. and 

Clinics, Inc. v. Warren, 748 So. 2d 1002, 1003 (Fla. 1999) (resolving conflict 

involving interpretation of Fla. R. Civ. P. 1.070(j)). Because, as discussed below, 

see Part I.C, infra at 10-15, the Legislature’s conflicting Daubert Amendment is also 

procedural, this Court must strike it as unconstitutional.  
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C. The Daubert Amendment is a procedural rule that conflicts with 
this Court’s adoption of Frye. 

 
This Court has explained the difference between the practice and procedure 

within its exclusive authority and the substantive law within the province of 

the Legislature: 

Substantive law has been defined as that part of the law which creates, 
defines, and regulates rights, or that part of the law which courts are 
established to administer. It includes those rules and principles which 
fix and declare the primary rights of individuals with respect towards 
their persons and property. On the other hand, practice and procedure 
“encompass the course, form, manner, means, method, mode, order, 
process or steps by which a party enforces substantive rights or 
obtains redress for their invasion. ‘Practice and procedure’ may be 
described as the machinery of the judicial process as opposed to the 
product thereof. It is the method of conducting litigation involving 
rights and corresponding defenses. 
 

Massey v. David, 979 So. 2d at 931, 936-37 (Fla. 2008) (quoting Haven Fed. Savs. 

& Loan Ass'n v. Kirian, 579 So.2d 730, 732 (Fla.1991)) (emphasis in original). 

 In other words, “practice and procedure” includes “all rules governing the 

parties, their counsel and the Court throughout the progress of the case from the 

time of its initiation until final judgment and its execution.” Allen v. Butterworth, 

756 So. 2d 52, 60 (Fla. 2000) (quoting In re Fla. R. Crim. P., 272 So. 2d 65, 66 (Fla. 

1972) (Adkins, J., concurring)); State v. Garcia, 229 So. 2d 236, 238 (Fla. 1969) 

(“Procedural law … has been described as the legal machinery by which 

substantive law is made effective.”). Substantive law, by contrast, is that which 

“creates, defines, adopts and regulates rights.”  In re Fla. R. Crim. P., 272 So. 2d 
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at 65 (Adkins, J., concurring). And where this Court “has promulgated rules that 

relate to practice and procedure, and a statute provides a contrary practice or 

procedure, the statute is unconstitutional to the extent of the conflict.” Massey, 979 

So. 2d at 937; accord Kirian, 579 So. 2d at 732; see Part I.B, supra at 7-9. 

In this case, the Legislature’s amendment to section 90.702 was an attempt 

to change this Court’s settled procedure governing the admissibility of expert 

testimony. Thus, it should be struck down. Indeed, “[a] statute that merely ‘relates 

to the admission of evidence’ is generally considered procedural.” Bunin v. Matrixx 

Initiatives, Inc., 197 So. 3d 1109, 1110 (Fla. 4th DCA 2016); Mortimer v. State, 100 

So. 3d 99, 103 (Fla. 4th DCA 2012) (citing Glendening v. State, 536 So. 2d 212, 

215 (Fla. 1988)) (“Changes in laws regarding the admission of evidence . . . are 

typically held to be procedural.”). 

Although arising in somewhat different circumstances, this Court’s settled 

precedent has made clear that statutes relating to the admissibility of evidence are 

procedural. For instance, this Court held that section 90.610(1), Florida Statutes, 

which permits the impeachment of a witness based on a prior “conviction,” was 

procedural, such that it had sole constitutional authority to determine whether a 

withhold of adjudication met the statutory definition of a prior “conviction.” See State 

v. McFadden, 772 So. 2d 1209, 1213 (Fla. 2000); see also State v. Page, 449 So. 2d 

813, 815-16 (Fla. 1984) (finding enactment of § 90.610(1) proper, but only because 
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the court adopted the evidence code after the statute was enacted). This Court also 

has found statutes governing the admissibility of victim impact evidence to be 

procedural, albeit in the context of ex post facto challenges. See Looney v. State, 

803 So. 2d 656, 675-76 (Fla. 2001) (plurality) (concluding statute allowing for 

admission of victim impact evidence was procedural but constitutional because there 

was no rule or procedure in place that was improperly usurped); Windom v. State, 

656 So. 2d 432, 439 (Fla. 1995) (noting that recent amendment to statute concerning 

victim impact evidence “only relates to the admission of evidence and is thus 

procedural”); Glendening, 536 So. 2d at 214-15 (same). 

The district courts of appeal have likewise found that statutes governing the 

admissibility of evidence are procedural. State v. Veilleux, 859 So. 2d 1224, 1228-29 

(Fla. 2d DCA 2003) (finding statute allowing admission of traffic citations was 

procedural, but nonetheless constitutional because the supreme court had no 

contrary rule or procedure already in place); Grabau v. Dep’t of Health, Bd. of 

Psychology, 816 So. 2d 701, 709 (Fla. 1st DCA 2002) (holding statutory amendment 

admitting former deposition testimony of an available witness in an administrative 

proceeding was unconstitutional as a violation of separation of powers “because it 

obviate[d] and conflict[ed]” with existing procedural rules and was a violation of 

due process). 
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In addition to the case law holding that statutes relating to the admissibility of 

evidence are procedural, district courts of appeal examining the retroactivity of 

section 90.702 have concluded the Daubert Amendment is procedural. See Perez v. 

Bell S. Telecomms., Inc., 138 So. 3d 492, 498 (Fla. 3d DCA 2014); Bunin, 197 So. 

3d at 1110. The fact that these cases occurred in the retroactivity context is not a 

distinguishing factor because the procedural/substantive analysis in that context is 

materially indistinguishable from the procedural/substantive analysis for purposes 

of determining whether a legislative law encroaches on this Court’s exclusive rule-

making authority. Compare Alamo Rent-A-Car, Inc. v. Mancusi, 632 So. 2d 1352, 

1358 (Fla. 1994) (stating, in the context of a retrospective application analysis, that 

“substantive law prescribes duties and rights and procedural law concerns the means 

and methods to apply and enforce those duties and rights”) with Estate of Cort v. 

Broward Cnty. Sheriff, 807 So. 2d 736, 738 (Fla. 4th DCA 2002) (internal quotations 

omitted) (stating, in the context of determining whether a statute encroached on this 

Court’s exclusive rule-making authority, that “[a] rule of procedure prescribes the 

method or order by which a party enforces substantive rights or obtains redress for 

their invasion,” while “[s]ubstantive law creates those rights”), approved by Massey, 

979 So. 2d at 936. 

Significantly, the Third District in Perez acknowledged its “procedural” 

holding would also apply in the separation-of-powers context. 138 So. 3d at 498 n. 
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12. The court nevertheless applied the Daubert Amendment and cited two reasons 

for doing so: (1) the supreme court “periodically adopts all legislative changes to the 

extent they are procedural;” and (2) the supreme court had already adopted the 

Daubert Amendment when it struck all references to the Frye test in the Florida 

Rules of Juvenile Procedure. Id. at 498. Of course, this Court has since rejected the 

Daubert Amendment to the extent it is procedural. Evidence Amendments, 210 So. 

3d at 1239. The Third District’s second rationale is also wrong: the Rules of Juvenile 

Procedure amendment was a minor, technical amendment that cannot plausibly be 

read to undo this Court’s well-established standards for the admission of expert 

testimony in all trial proceedings (civil, criminal, family law, probate, etc.), which 

have been developed in multiple cases over the years. Instead, this amendment 

merely made the requirement for expert disclosure discovery in juvenile proceedings 

more general than it was previously. In re Amendments to Florida Rules of Juvenile 

Procedure, 123 So. 3d 1128, 1129-30 (Fla. 2013). 

Finally, a recent statement by this Court in Anderson v. State, Case No. SC 

12-1252, 2017 WL 930924 at *8 n. 4 (Fla. March 9, 2017), a criminal post-

conviction case, also supports a conclusion that the Daubert Amendment is 

procedural. There, this Court stated that the Daubert Amendment does not apply 

retroactively. Id. This Court’s statement was significant because, in contrast to civil 

cases and non-final criminal cases, procedural rules do not apply retroactively after 
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a criminal defendant’s conviction becomes final so as to afford the defendant a new 

trial or any other relief from his judgment and sentence. See Witt v. State, 387 So. 

2d 922, 929-30 (Fla. 1980) (noting legal changes “affording new or different 

standards for the admissibility of evidence” are not retroactive and will not form the 

basis to set aside a final judgment). 

D. Courts in other jurisdictions have held Daubert is procedural. 
 

Persuasive case law from other jurisdictions has held Daubert is procedural. 

Significantly, the Court of Appeals of Arizona has considered the issue in the 

separation-of-powers context and held that a legislative statute, which essentially 

codified Daubert, was an unconstitutional usurpation of the supreme court’s rule-

making authority. Lear v. Fields, 245 P.3d 911 (Ariz. Ct. App. 2011).  

The facts of Lear are closely analogous to the facts here. Arizona’s 

constitution, like Florida’s, ascribes to the supreme court the “[p]ower to make rules 

relative to all procedural matters in any court.” Id. at 915 (quoting ARIZ. CONST. art. 

VI, §5(5)). Before and since the Arizona Legislature had enacted the “Daubert” 

statute, the admission of expert testimony had been governed by Arizona Rule of 

Evidence 702 (which is identical to the prior version of section 90.702 and, like 

section 90.702, did not explicitly reference Frye) and the standard set forth in Frye, 

which had been adopted by the Arizona Supreme Court in 1962. Id. Following the 

United States Supreme Court’s opinion in Daubert, the Arizona Supreme Court 
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rejected Daubert and confirmed Frye would continue to apply. Id. at 916 (citing 

Logerquist v. McVey, 1 P.3d 113 (Ariz. 2000)). Nevertheless, the Arizona 

Legislature, as the Florida Legislature did here, “essentially … rewr[ote] the rule to 

codify Daubert and … adopted the federal test for determining the admissibility of 

expert testimony, a test [the] supreme court rejected.” Id. at 917. Because the 

Arizona Legislature’s statute was “a general rule of evidence” that applied to “the 

admission of expert testimony ‘in a[ny] civil or criminal action’” and thus 

procedural, the court held the statute was unconstitutional on separation-of-powers 

grounds and affirmed the trial court’s application of Frye as interpreted by the 

Arizona Supreme Court. Id. at 918. 

Federal courts have also addressed the procedural nature of Daubert in 

diversity cases, where the Erie doctrine requires a federal court sitting in diversity 

to apply state substantive law and federal procedural law.3 See Erie R. Co. v. 

Tompkins, 304 U.S. 64 (1938). In McDowell v. Brown, for example, the Eleventh 

Circuit held that “[r]ules of procedure encompass rules of evidence,” and the 

“admissibility of expert testimony is a matter of federal … procedure.” 392 F. 3d 

1283, 1294 (11th Cir. 2004). Other circuit courts of appeal and district courts have 

reached the same conclusion. See, e.g., Legg v. Chopra, 286 F.3d 286, 291 (6th Cir. 

3 State courts have addressed the issue in the choice-of-law context and held that the 
issue of admissibility under Daubert is procedural. See, e.g., Tumlinson v. Advanced 
Micro Devices, Inc., 106 A. 3d, 983, 987, 990 (Del. 2013).  
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2002) (concluding Rule 702, as interpreted by Daubert, is “directed at the science 

and methodology behind  the witness’s testimony, and is therefore a procedural 

issue”); Stutzman v. CRST Inc., 997 F.2d 291, 294-95 (7th Cir. 1993) (holding 

admission of expert testimony is a procedural, rather than substantive, issue); Hall 

v. Baxter Healthcare Corp., 947 F. Supp. 1387, 1403 n.36 (D. Or. 1996) (“[T]he 

federal standard of evidence under Daubert is applicable to this litigation because 

screening of evidence under FRE 104 is a procedural, not a substantive, matter.”). 

II. The Daubert Amendment is against public policy. 
 

Public policy and other constitutional concerns offer further support for 

concluding the Daubert Amendment is an unconstitutional abrogation of this Court’s 

authority. As this Court recently noted, there may be “grave constitutional concerns” 

with the amendment, including “undermining the right to a jury trial and denying 

access to the courts.” Evidence Amendments, 210 So. 3d at 1239. 

 A joint comment by past presidents and members of the Florida Bar, 

submitted to this Court with regard to the Daubert Amendment, further explains the 

amendment’s negative impact on Florida courts and litigants. In re: Amendments to 

the Florida Rues of Evidence, Case No. SC16-181, Joint Comment by Past 

Presidents of the Florida Bar and Other Members of the Florida Bar (filed April 1, 

2016). First, the amendment is an unfunded legislative mandate. The amendment 

has overburdened and, if upheld by this Court, will continue to overburden the 

17 



already overstrained and overworked court system. The amendment has resulted, 

and will result, in unwarranted delays, costs, and expenses in the administration of 

justice in every kind of case. These delays, costs, and expenses will be borne not 

only by the courts but also by the litigants, and will tend to have the most adverse 

impact on those who lack financial resources. 

Second, this Court has addressed several times whether Florida should adopt 

the Daubert standard, and it has declined to do so. See, e.g., Marsh, 977 So. 2d at 

546-47; Ibar, 938 So. 2d at 467. The reasons previously cited for rejecting the 

Daubert standard are still valid today; there is no problem, let alone a crisis, that 

calls for this Court to abandon its procedural precedent. 

And finally, the current Frye standard effectively screens proposed expert 

testimony. The Daubert Amendment does not serve to do that more effectively. 

Instead, it will inject into the justice system the very burdens this Court sought to 

avoid: procedural hurdles, delays, and costs. For these reasons, this Court should 

reject the Legislature’s incursion on its constitutional authority to adopt rules of 

practice and procedure for Florida courts. 

CONCLUSION 

 For the reasons stated above, the decision of the Fourth District should be 

reversed and the case remanded to the District Court. 

Respectfully submitted, 
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