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Supreme Court of Florida 
 

____________________ 

No. SC16-2182  
____________________ 

 
 

RICHARD DELISLE, 
Petitioner 

 
v. 
 

CRANE CO. & R. J. REYNOLDS TOBACCO CO.,  
Respondents  

 
_________________________________________________________________ 

 
EMERGENCY MOTION TO STAY PROCEEDINGS  

IN TRIAL COURT PENDING SUPREME COURT CONSIDERATION 
__________________________________________________________________ 
 
 
 On a time-critical basis Petitioner moves for an immediate Order from this 

Court staying scheduled proceedings in the trial Court now set for Tuesday, June 

20, 2017, before the Hon. Martin Bidwell, Circuit Judge, of the Seventeenth 

Judicial Circuit.  The purpose of the hearing is to vacate the final judgment that 

was the subject of review in the Fourth District and peremptorily enter final 

judgment in favor of respondents ending the case.  Copies of the Notice of Hearing 

and Motion papers are attached to this motion.   

 By these proceedings, Respondents aim to eliminate any possibility of review 
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by this Court and thus end this case with a defense Judgment intended to divest this 

Court’s power to review the Fourth District’s decision.  In effect Respondents seek 

to impede, prohibit and disqualify this Court from exercising its lawful jurisdiction 

to review the decisions below.   

The subject of review in this Court is one of a number of lower Court decisions 

applying the Daubert statute, chapter 13-107, § 1, Laws of Florida, to bar scientific 

opinion evidence plainly admissible under section 90.702 as previously approved 

by this Court.  Review of this issue is a matter of great importance to Judges and 

lawyers all over the State.   

Petitioner calls attention to our still-pending motion to stay all proceedings in 

the lower courts pending this Court’s final action in this case.  Petitioner thus prays 

once again – this time with great urgency – that this Court immediately enter a stay 

of all proceedings in the lower Courts until this Court completes its consideration 

of review.  

Certificate of Font Compliance 
 
 I have set the font in MS Word 2010, Times New Roman, 14-point.   

Certificate of Filing and Service 
 
 I hereby certify that in compliance with Fla. R. Jud. Adm. 2.515 and Fla. R. 
Jud. Adm. 2.516, this Motion was electronically filed and served on June 15, 2017.  
 

Respectfully submitted, 
Gary M. Farmer Sr. 

FARMER JAFFE WEISSING EDWARDS FISTOS & LEHRMAN P.L. 
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425 S. Andrews Ave., Ste. 2 
Ft. Lauderdale, FL 33301-3268 

Primary: staff.efile@pathtojustice.com 
Secondary: farmergm@att.net 

& 
David A. Jagolinzer, Esq.  

THE FERRARO LAW FIRM, P.A., 
Counsel for Appellee  

600 Brickell Ave., 38th Floor,  
Miami, FL 33131;  

daj@ferrarolaw.com.  
By: /s/ Gary M. Farmer     
   Gary M. Farmer, Sr. 

   (FBN 177611) 
 

Service List 
  

Eliot H. Scherker, Sabrina R. Gallo, GREENBERG TRAURIG, P.A., 333 S.E. 2d 
Ave., Suite 4400, Miami, FL 33131; scherkere @gtlaw.com; gallos@gtlaw.com; 
montelh@gtlaw.com 

 
 William Simonitsch, K&L Gates, LLP, Southeast Fin. Ctr., 200 S. Biscayne 
Blvd., #3900, Miami, FL 33131; William.Simonitsch@klgates.com; CraneCoFl@ 
klgates.com  
 
 Laura K. Whitmore, ADAMS AND REESE, LLP, 101 E. Kennedy Blvd., #4000, 
Tampa, FL 33602; laura.whitmore@arlaw.com.  
 
/gmfsr 

mailto:laura.whitmore@arlaw.com


IN THE CIRCUIT COURT OF THE 17th 
JUDICIAL CIRCUIT IN AND FOR 
BROWARD COUNTY, FLORIDA

ASBESTOS DIVISION

CASE NO.:  12-25722 (27)

RICHARD DELISLE,

Plaintiffs,

v.

A. W. CHESTERTON COMPANY, et al.,

Defendants.
____________________________________/

NOTICE OF HEARING
(Monthly Asbestos Calendar)

PLEASE TAKE NOTICE that a hearing will be held before the Honorable Martin 

Bidwill, Circuit Court Judge, at the Broward County Courthouse, Courtroom 16160, 201 SE 

Sixth Street, Fort Lauderdale, Florida 33301, on Tuesday, June 20, 2017, at 1:30 p.m., or as 

soon thereafter as same may be heard on the following:

Defendant R.J. Reynolds Tobacco Company’s
Motion to Discharge Civil Supersedeas Bond and to Release Surety;

Defendant Hollingsworth & Vose Company’s
Motion to Discharge Civil Supersedeas Bond and to Release Surety;

Defendants R.J. Reynolds Tobacco Company’s and Hollingsworth & Vose’s
Motion to Vacate Final Judgment; and

Defendants R.J. Reynolds Tobacco Company’s and Hollingsworth & Vose’s 
Motion to Tax Appellate Costs

In accordance with the Americans With Disabilities Act of 1990, persons needing a special 
accommodation to participate in this proceeding should contact the undersigned counsel no later 
than five (5) days prior to the proceeding.  Telephone (305)579-0500 for assistance; if hearing 
impaired, telephone the Florida Relay Service number at 1-800-955-8771 for assistance.
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In accordance with this Court’s procedures, the undersigned counsel has contacted 

counsel for Plaintiff in advance of setting these motions for hearing in a good faith attempt at a 

resolution without the need for a hearing; however, counsel for Plaintiff opposes the requested 

relief.

Dated: June 12, 2017.

Respectfully submitted,

Sabrina R. Gallo
Florida Bar No. 419273
Greenberg Traurig, P.A.
Wells Fargo Center, Suite 4400
333 Southeast Second Avenue
Miami, Florida 33131
Telephone:  305.579.0500
Facsimile:  305.579.0717
gallos@gtlaw.com
montelh@gtlaw.com
FLservice@gtlaw.com

By: /s/ Sabrina R. Gallo
Sabrina R. Gallo

Counsel for Defendants R.J. Reynolds Tobacco 
Company, as successor-by-merger to Lorillard 
Tobacco Company, and Hollingsworth & Vose 
Company

mailto:gallos@gtlaw.com
mailto:montelh@gtlaw.com
mailto:FLservice@gtlaw.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on June 12, 2017, a true and correct copy of the foregoing 

has been e-filed with the Court and sent to all counsel of record via Lexis Nexis File & Serve and 

registered e-mail.

David Jagolinzer
Mark P. Kunen
Pablo R. Lima
The Ferraro Law Firm, P.A.
600 Brickell Avenue, Suite 3800
Miami, Florida 33131
daj@ferrarolaw.com
mpk@ferrarolaw.com
prl@ferrarolaw.com

Gary M. Farmer, Sr.
Farmer Jaffe Weissing Edwards Fistos &
Lehrman P.L.
425 N. Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
staff.efile@pathtojustice.com
farmergm@att.net

William Simonitsch
K & L Gates, LLP
Southeast Financial Center
200 South Biscayne Boulevard, Suite 3900
Miami, Florida 33131
William.Simonitsch@klgates.com
CraneCoFl@klgates.com

By: /s/ Sabrina R. Gallo
Sabrina R. Gallo

mailto:daj@ferrarolaw.com
mailto:mpk@ferrarolaw.com
mailto:prl@ferrarolaw.com
mailto:staff.efile@pathtojustice.com
mailto:farmergm@att.net
mailto:William.Simonitsch@klgates.com
mailto:CraneCoFl@klgates.com
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 IN THE CIRCUIT COURT OF THE 17TH 

JUDICIAL CIRCUIT IN AND FOR 
BROWARD COUNTY, FLORIDA 
 

RICHARD DELISLE, 
 
 Plaintiff, 
 
vs. 
 
A.W. CHESTERTON COMPANY, et al. 
 
 Defendants. 

CASE NO. 12-25722 (27) 
 
ASBESTOS LITIGATION 

 
CRANE CO.’S MOTION TO VACATE FINAL JUDGMENT AND FOR ENTRY OF 

DIRECTED VERDICT IN CRANE CO.’S FAVOR 
  
 Defendant, Crane Co., by and through its undersigned counsel, and pursuant to the 

applicable Florida Rules of Civil Procedure, hereby moves to vacate the final judgment entered 

against Crane Co. in this matter dated November 5, 2013 and its underlying verdict, and further 

moves for entry of a directed verdict in Crane Co.’s favor.  In support of this Motion, Crane Co. 

states:  

1. Plaintiff, Richard DeLisle originally filed this action against sixteen defendants, 

alleging negligence and strict liability for damages arising from his alleged exposure to asbestos.  

At trial, Crane Co., Lorillard Tobacco Co., and Hollingsworth & Vose Company were the only 

remaining defendants. 

2. Trial commenced on August 15, 2013, and the case went to the jury on September 

11, 2013.  On September 17, 2013, the jury returned a verdict finding Crane Co., Lorillard 

Tobacco Co., and Hollingsworth & Vose Company liable, and also finding Fabre defendants 

Bright Water Paper Company and Owens Corning Fiberglas liable.  The jury awarded damages 

to Plaintiff in the amount of $8 million, and the jury apportioned fault as follows:  Crane Co. 
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16%, Lorillard Tobacco Co. 22%, Hollingsworth & Vose Company 22%, Bright Water 20%, and 

Owens Corning Fiberglas 20%.  Accordingly, Crane Co. was held liable for $1.28 million. 

3. On November 6, 2013, pursuant to the jury verdict rendered in this action, this 

Court entered its Final Judgment against Crane Co., ordering that Plaintiff Richard DeLisle shall 

recover from Crane Co. the sum of $1,280,000.00 (the “Final Judgment”).1  A true and correct 

copy of the Final Judgment is attached hereto as Exhibit 1. 

4. On November 18, 2013, Crane Co. filed its Notice of Appeal of the Final 

Judgment to the Fourth District Court of Appeal of Florida. A true and correct copy of the Notice 

of Appeal is attached hereto as Exhibit 2.   

5. On appeal, Crane Co. raised the following issues:  (1) that Plaintiff’s “every 

exposure” theory of causation was insufficient to show that Cranite gaskets were a substantial 

factor in causing Mr. DeLisle’s mesothelioma, and thus Crane Co. was entitled to a directed 

verdict; (2) the trial court erred in prevent the jury from considering the fault of all the nonparties 

that contributed to Mr. DeLisle’s disease; and (3) the $8 million compensatory damages award 

was excessive.   

6. On September 14, 2016, the Fourth District Court of Appeal issued its original 

opinion, reversing the judgment and remanding for entry of directed verdict as to Crane Co., 

finding that the court abused its discretion in admitting Plaintiff’s expert, Dr. Dahlgren’s 

testimony on the “every exposure” theory.  A true and correct copy of the Original Opinion is 

attached hereto as Exhibit 3.  

7. On September 29, 2016, Plaintiff moved for rehearing, rehearing en banc and to 

                                                 
1 The Final Judgment was also entered against Defendants Hollingsworth & Vose Company and 
Lorillard Tobacco Company.  Crane Co. seeks no relief as to the Final Judgment entered against 
those defendants. 
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certify to the Florida Supreme Court the question of whether the “Legislature had demonstrably 

invaded the Supreme Court’s sole rule-making power by its Daubert enactment.”  True and 

correct copies of Plaintiff’s Motion to Certify, Motion for Rehearing and Rehearing En Banc are 

attached hereto as Composite Exhibit 4. 

8. On November 9, 2016, the Fourth District Court of Appeal denied these motions.  

A true and correct copy of the Court’s orders are attached hereto as Composite Exhibit 5.  The 

Court also withdrew its September 14, 2016 opinion and substituted a new opinion in its place 

that same day.  The new opinion similarly reversed the entry of final judgment against Crane Co. 

and remanded for entry of a directed verdict in Crane Co.’s favor due to the court’s abuse of 

discretion in admitting the testimony of Plaintiff’s expert, Dr. Dahlgren on the “every exposure” 

theory.  A true and correct copy of the Opinion is attached hereto as Exhibit 6.  In the opinion, 

the Court rejected Plaintiff’s contention that the application of the Daubert standard was 

unconstitutional, noting that application of the Frye standard in its place would lead to similar 

exclusion of “most of the expert testimony” in the case.  See Exhibit 6. 

9. In accordance with Florida Rule of Appellate Procedure 9.340, the Fourth District 

Court of Appeal issued its Mandate on December 2, 2016.  A true and correct copy of the 

Mandate is attached hereto as Exhibit 7.  See Fla. R. App. P. 9.340(a) (“[u]nless otherwise 

ordered by the court or provided by these rules, the clerk shall issues such mandate or process as 

may be directed by the court after expiration of 15 days from the date of the order or decision”).  

The Mandate states as follows:  “You are hereby commanded that such further proceedings be 

had in said cause as may be in accordance with the opinion of this Court, and with the rules of 

procedure and law of the State of Florida.” See Exhibit 7.   

10. When a district court issues an opinion reversing a final judgment and the 
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mandate issues, that mandate is a final judgment in the cause, and the trial court retains 

jurisdiction purely for the ministerial function of following the mandate.  See O.P. Corp. v. 

Village of N. Palm Beach, 302 So. 2d 130, 131 (Fla. 1974); see also Nicholson v. Ariko, 565 So. 

2d 843, 844 (Fla. 4th DCA 1990).   

11. When the Mandate reverses a final judgment, as has occurred in this matter, it is 

incumbent upon the Court to follow the Mandate and enter final judgment in Crane Co.’s favor: 

The mandate of an appellate court is a final judgment in the cause, and 
compliance is a ministerial act to be performed by the trial court. … It is the duty 
of the trial court to enforce the mandate and not to stray from it. 
 

Nicholson, 565 So. 2d at 844 (citing cases) (internal citations omitted); accord Huffman v. 

Moore, 834 So. 2d 300, 301 (Fla. 1st DCA 2002) (holding that compliance with a mandate is 

“purely a ministerial act”); Superior Garlic Int'l, Inc. v. E & A Produce Corp., 934 So. 2d 484, 

485–86 (Fla. 3d DCA 2004) (quoting Nicholson). 

12. Similarly, when the Mandate instructs the trial court to enter a directed verdict, 

the trial court has no authority to disregard that direction.  St. Lucie Harvesting & Caretaking 

Corp. v. Cervantes, 664 So. 2d 7, 7 (Fla. 4th DCA 1995) (where appellate mandate directed entry 

of a directed verdict in favor of the defendants, trial court on remand lacked authority to order a 

new trial). 

13. Here, because the Mandate orders the reversal of the Final Judgment against 

Crane Co., and further orders that a directed verdict be entered in Crane Co.’s favor, this Court is 

duty bound to comply with and enforce the Mandate. 

14. The undersigned counsel contacted counsel for Plaintiff regarding the relief 

requested in this motion, which counsel for Plaintiff opposes.   

Wherefore, Crane Co. respectfully requests this Court enter an Order (1) vacating the 
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November 5, 2013 Final Judgment as against Crane Co. and the underlying verdict in this matter; 

(2) entering a directed verdict in favor of Crane Co. and against the Plaintiff; and (3) granting 

such other and further relief as the Court deems just and proper.   

 Respectfully submitted, 
 
K&L GATES LLP 
Attorneys for Defendant Crane Co. 
Southeast Financial Center 
200 South Biscayne Boulevard, Suite 3900 
Miami, Florida 33131-2399 
Tel: (305) 539-3300 
Fax: (305) 358-7095 
Email: CraneCoFL@klgates.com  
 
By: __/s/ Rebecca C. Kibbe______________ 
         Rebecca C. Kibbe 
         Florida Bar No. 0683191 
         Freddi Mack 
         Florida Bar No. 111623 

 

mailto:CraneCoFL@klgates.com
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served this 20th 

day of December 2016 to all counsel of record via Lexis Nexis File & Serve.  

__/s/ Rebecca C. Kibbe______________ 
       REBECCA C. KIBBE 
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Electronically Filed 11/11/2013 03:31:04 PM ET

IN THE CIRCUIT COURT OF THE
17TH JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA

RICHARD DELISLE, ASBESTOS DIVISION

Plaintiff, �042 CASE NO.: 12-25722 (27)

-vs.-
A.W. CHESTERTON COMPANY, et al.,

Defendants.

FINAL JUDGMENT

This action was tried before the Court and Jury on August 15, 2013 through September
17 2013. Pursuant to the Verdict rendered in this action, the Jury awarded Plaintiff Ric d
DeLisle $8,000,000.00 in compensatory damages. The Jury apportioned Crane Co. s fau
percent, Hollingsworth & Vose Company's fault at 22 percent and Lorillard Tobacco Company s

fault at 22 percent.

THEREFORE IT IS ORDERED AND ADJUDGED that Plaintiff Richard DeLisle shall
r from Defendant Crane Co. the sum of $1,280,000.00, from Defendant Hollmgsworth &

the sum of $1 760,000.00 and from Defendant Lorillard Tobacco Company the
$ 0 000.00 for which let execution issue. This amount shall initially bear mterest at

5°o from the date of this Final Judgment, which interest rate shall thereañer be periodically

adjusted in accordance with section 55.03, Florida Statutes, until paid.

The Court shall reserve jurisdiction for purposes of taxing costs against Crane Co.,
Hollingsworth & Vose Company and Lorillard Tobacco Company.

DONE D ORDERED in Ft. Lauderdale, Broward County, Florida this day of

t/ , 2013.

Honorable Dft . M hy II

TRUE COP

juDGE 30W
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Electronically Filed 11/18/2013 06:59:47 PM ET

IN THE CIRCUIT COURT OF THE 17�442
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA

CIVIL DIVISION

CASE NO: 12-25722 (27)
RICHARD DELISLE, and
ALINE DELISLE, his wife

Plaintiffs,

vs.

A.W. CHESTERTON COMPANY, et al.

Defendants.

NOTICE OF APPEAL

NOTICE IS GIVEN that Defendant Crane Co. appeal to the Fourth District Court of

Appeal of Florida this Court's Final Judgment entered in this cause on November 6, 2013. The

nature of the order is a final judgment awarding compensatory damages against the Defendant

and in favor of Plaintiff Richard DeLisle. A copy of the Final Judgment is attached to this notice

as Exhibit A.

Respectfully submitted,

K&L GATES LLP
Attorneys for Defendant Crane Co.
Southeast Financial Center
200 South Biscayne Boulevard
Suite 3900
Miami, Florida 33131
Tel: (305) 539-3300
Fax: (305) 358-7095

I fiel asey
Florida Bar No. 327972
daniel.casev@klgates.com
Rebecca C. Kibbe
Florida Bar No.: 0683191
rebecca.kibbe@klgates.com

Ml-428676 v 6



CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the foregoing was served via

File&ServeXpress this 18th day of November, 2013 to all Counsel of Record.

- 2 -



EXHIBIT A



RICHARD DELISLE,

Plaintiff,

r
54538672

Nov 11 2013
03:28PM

IN THE CIRCUIT COURT OF THE
17TH JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA

ASBESTOS DIVISION

CASE NO.: 12-25722 (27)

-Vs.-
A.W. CHESTERTON COMPANY, et al.,

Defendants.

FINAL JUDGMENT

This action was tried be the Court and J n August 5, 20 de P1 tiff chard
17, 2013. Pursuant to the d Crane Co.'s fault at 16
DeLisle $8,000,000.00 in compensatory damagesat 2 per n and i lard Tobacco Company's
percent, Hollingsworth & Vose Company
fault at 22 percent.

THEREFORE IT IS ORDERED AND ADJUDG that Plmntiff ard Del a

recover from Defendant Crane C6 000 0 and fr m Defendant Lorillard Tobacco Company the
Vose Company the sum o , 0, . his amount shall initially bear mterest at

75° fr e date f thi inal Judg t wh h interest rate shall thereafter be periodically

adjusted in accordance with section 55.03, Florida Statutes, until paid.

The Court shall reserve jurisdiction for purposes of taxing costs against Crane Co.,
Hollingsworth & Vose Company and Lorillard Tobacco Company.

DONE D ORDERED in Ft. Lauderdale, Broward County, Florida this day of

, 2013.

Honorable
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
CRANE CO., R.J. REYNOLDS TOBACCO CO., and HOLLINGSWORTH 

& VOSE CO., 
Appellants, 

 
v. 
 

RICHARD DELISLE and ALINE DELISLE, his wife, 
Appellees. 

 
Nos. 4D13-4351 and 4D14-146 

 
[September 14, 2016] 

 
Consolidated appeals and cross-appeal from the Circuit Court for the 

Seventeenth Judicial Circuit, Broward County; John Murphy, III, Judge; 
L.T. Case No. CACE12025722. 

 
Rebecca C. Kibbe of K&L Gates LLP, Miami, for appellant Crane Co. 
 
Elliot H. Scherker, Sabrina R. Ferris, Julissa Rodriguez, Brigid F. Cech 

Samole, and Stephanie L. Varela of Greenberg Traurig, P.A., Miami, for 
appellants R.J. Reynolds Tobacco Company and Hollingsworth & Vose Co. 

 
Gary M. Farmer, Sr. of Farmer Jaffe Weissing Edwards Fistos & 

Lehrman P.L., Fort Lauderdale, and David A. Jagolinzer of The Ferraro 
Law Firm, Miami, for appellees. 

 
WARNER, J. 
 

Crane Co. and R.J. Reynolds Tobacco Co. appeal from an adverse jury 
verdict in favor of Richard DeLisle in which the jury found that both 
appellants’ products containing asbestos were substantial contributing 
causes to appellee DeLisle’s mesothelioma and awarded substantial 
damages.  Crane primarily argues that the court erred in not excluding 
expert causation testimony, in denying its motion for directed verdict, and 
in excluding Fabre1 defendants from the verdict form.  R.J. Reynolds 
argues that the court erred in admitting expert testimony and in refusing 
a non-standard jury instruction.  Both Crane and R.J. Reynolds argue that 
 
1 Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993). 
 



2 
 

the court abused its discretion in failing to grant a remittitur.  DeLisle 
cross-appeals the inclusion of a Fabre defendant on the verdict form.  We 
hold that the court abused its discretion in admitting expert testimony and 
thus reverse for a new trial for R.J. Reynolds and for entry of a directed 
verdict for Crane.  We also address, for the purposes of new trial, the jury 
instruction issue and the damage award. 

 
After developing mesothelioma, DeLisle filed a personal injury action 

against sixteen defendants, claiming that each caused him to be exposed 
to asbestos.  He alleged negligence and strict liability under failure-to-warn 
and design-defect theories.  Of these defendants, DeLisle proceeded to trial 
only against Crane, Lorillard Tobacco Co., and Hollingsworth & Vose Co. 
(“H&V”).2 

 
At trial, DeLisle presented evidence that he was exposed to asbestos 

fibers from sheet gaskets while working at Brightwater Paper Co. between 
1962 and 1966.  Crane, a valve and pump manufacturer, used “Cranite” 
sheet gaskets containing chrysotile asbestos fibers.  DeLisle also testified 
that he smoked Original Kent cigarettes with asbestos-containing 
“Micronite” filters from 1952 to 1956.  These cigarettes were produced by 
Lorillard’s predecessor, and the filters were supplied by a former 
subsidiary of H&V.  The filters contained crocidolite asbestos.3  In addition 
to Cranite gaskets and Kent cigarettes, DeLisle testified that he was 
exposed to asbestos-containing products from the following nonparty 
defendants: Garlock Sealing Technologies, LLC; A.W. Chesterton Co.; Ford 
Motor Co.; Honeywell International, Inc., f/k/a Allied Signal, as successor 
in interest to Allied Corp., as successor in interest to The Bendix Corp.; 
Georgia-Pacific LLC, f/k/a Georgia-Pacific Corp.; Goulds Pumps, Inc.; 
Union Carbide Corp.; Brightwater; and Owens-Corning Fiberglass. 

 
Lorillard contested DeLisle’s use of Kent cigarettes.  DeLisle testified 

that he smoked on average a pack of Kent cigarettes a day from junior high 
school until he enlisted in the army in 1957.  Two of his high school 
friends, however, did not recall him smoking, and his former wife testified 
that by the late 1960’s, DeLisle was only smoking unfiltered cigarettes. 

 
The parties hotly disputed causation, and even DeLisle’s own experts 

did not agree on which products produced sufficient exposure to asbestos 
to constitute a substantial contributing factor to DeLisle’s disease.  

 
2 R.J. Reynolds is the successor by merger to both Lorillard and H&V. 
3 Crocidolite is a type of asbestos.  There are various types of asbestos, including, 
as relevant to this case, chrysotile asbestos.  The toxicity of different types was 
debated by the expert witnesses during the trial. 
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Although all of DeLisle’s experts agreed that the crocidolite asbestos in the 
Kent filters was a causative factor, they disagreed as to whether the other 
products were substantial contributing factors. 

 
Appellees challenged each expert’s opinions under section 90.702, 

Florida Statutes, which adopted the Daubert4 test for expert testimony.  
DeLisle introduced the causation expert opinions of Drs. James Dahlgren, 
James Millette, James Crapo, and James Rasmuson.  Lorillard and H&V 
unsuccessfully moved to exclude their testimony, as well as any testimony 
regarding experiments conducted by Dr. William Longo.5  Dr. Dahlgren is 
a toxicologist who testified as to causation.  Dr. Millette is an 
environmental scientist who tested asbestos-containing products for fiber 
release.  Dr. Crapo, a pulmonologist, reviewed studies by both Dr. Longo 
and Dr. Millette to determine that Kent cigarettes would be a substantial 
contributing factor to mesothelioma.  Dr. Rasmuson, an industrial 
hygienist, relied on Dr. Longo’s testing to opine on DeLisle’s exposure.  
Following Daubert hearings, the trial court admitted each expert’s 
testimony. 

 
Before the jury, Dr. Dahlgren opined that “every exposure” above 

background levels to friable,6 inhaled asbestos—regardless of product, 
fiber type, and dose—would be considered a substantial contributing 
factor to DeLisle’s mesothelioma.  In contrast, Dr. Rasmuson testified that 
low-level exposures to chrysotile asbestos would not increase the risk of 
mesothelioma.  Dr. Crapo testified similarly to Dr. Rasmuson as to low-
level chrysotile asbestos. 

 
Crane, Lorillard, H&V, and DeLisle all moved for directed verdicts, and 

DeLisle sought to exclude any Fabre defendants from the verdict form.  The 
court denied the motions for directed verdict and determined that 
Brightwater, DeLisle’s former employer, and Owens-Corning, which 
manufactured asbestos-containing products that DeLisle had worked with 
at Brightwater, should be included on the verdict form.  The court excluded 
the remaining nonparty defendants as Fabre defendants. 

 
During the jury charge conference, Lorillard and H&V asked the trial 

court to instruct the jury on the threshold issue of whether DeLisle ever 

 
4 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993). 
5 DeLisle did not, however, seek to introduce Dr. Longo as an expert witness. 
6 “Friable” is defined as “[e]asily crumbled or broken into small pieces.”  BLACK’S 
LAW DICTIONARY (10th ed. 2014).  In the context of the materials involved in this 
case, friable or dust-producing materials are the opposite of materials in which 
the asbestos remains encapsulated or encased. 
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smoked Kent cigarettes.  DeLisle opposed the instruction.  The court 
denied the proposed instruction, reasoning that the issue was “subsumed 
in the [standard] instruction.” 

 
Following three days of deliberation, the jury awarded DeLisle $8 

million in damages and apportioned fault as follows: 
 
• Crane: 16% 
• Lorillard: 22% 
• H&V: 22% 
• Brightwater: 20%  
• Owens-Corning: 20% 

 
After trial, Crane, Lorillard, and H&V variously moved for a judgment 
notwithstanding the verdict, judgment in accordance with their motions 
for directed verdict, a new trial, or, in the alternative, for a remittitur.  The 
trial court denied the motions.  The court then entered a final judgment 
awarding DeLisle $8 million in past and future non-economic 
compensatory damages, apportioned to Crane, Lorillard, and H&V based 
on the jury’s distribution of fault. 
 

Crane now appeals the trial court’s denial of its motions for directed 
verdict and judgment notwithstanding the verdict, and the court’s failure 
to exclude expert causation testimony.  It also appeals the denial of its 
motion for new trial based on the trial court’s exclusion of Fabre 
defendants.  R.J. Reynolds (for Lorillard and H&V) appeals the 
admissibility of expert testimony following the Daubert hearings as well as 
the failure to give a jury instruction on product use.  Crane and R.J. 
Reynolds jointly challenge the $8 million award as excessive.  DeLisle 
cross-appeals regarding the inclusion of Owens-Corning as a Fabre 
defendant. 

 
Admission of Expert Testimony 

 
Crane contends that Dr. James Dahlgren’s opinions as to its liability 

were not properly admitted, and R.J. Reynolds argues that the trial court 
abused its discretion by finding the testimony of Drs. Millette, Crapo, and 
Rasmuson admissible under Daubert.7  We find that the court failed to 
 
7 DeLisle also argues that this court lacks the authority to apply Daubert, as 
incorporated through section 90.702, Florida Statutes (2015), which was adopted 
in 2013 prior to the trial in this case, because it is a legislative change to the 
evidence code that has not yet been approved by the Florida Supreme Court.  
However, statutes are presumed to be constitutional and are to be given effect 
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properly exercise its gatekeeping function as to Drs. Dahlgren, Crapo, and 
Rasmuson. 

 
“The standard of review for trial court decisions concerning the 

qualifications of expert witnesses and the scope of their testimony is abuse 
of discretion.”  Tengbergen v. State, 9 So. 3d 729, 736 (Fla. 4th DCA 2009).  
“Further, a trial court ‘has broad discretion in determining the range of 
the subjects on which an expert can testify, and the trial judge’s ruling will 
be upheld absent a clear error.’”  Davis v. State, 142 So. 3d 867, 872 (Fla. 
2014) (quoting Penalver v. State, 926 So. 2d 1118, 1134 (Fla. 2006)). 

 
Since 2013, Florida has applied “the standards for expert testimony in 

the courts of this state as provided in Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993), General Electric Co. v. Joiner, 
522 U.S. 136 (1997), and Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 
(1999).”  2013 Fla. Sess. Law Serv. Ch. 2013-107 (H.B. 7015) (WEST).  
Section 90.702 codifies the standard: 

 
If scientific, technical, or other specialized knowledge will 
assist the trier of fact in understanding the evidence or in 
determining a fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or education may 
testify about it in the form of an opinion or otherwise, if: 
 
(1) The testimony is based upon sufficient facts or data; 
 
(2) The testimony is the product of reliable principles and 

methods; and 
 

(3) The witness has applied the principles and methods 
reliably to the facts of the case. 

 
§ 90.702, Fla. Stat. (2015). 

 
until declared otherwise.  Mallory v. State, 866 So. 2d 127, 128 (Fla. 4th DCA 
2004).  Further, we, and other Florida appellate courts, have applied the statute 
to the admission of testimony.  Bunin v. Matrixx Initiatives, Inc., 41 Fla. L. Weekly 
D1308 (Fla. 4th DCA June 1, 2016); Booker v. Sumter Cty. Sheriffs Office/N. Am. 
Risk Servs., 166 So. 3d 189 (Fla. 1st DCA 2015); Perez v. Bell S. Commc’ns, Inc., 
138 So. 3d 492 (Fla. 3d DCA 2014); R.C. v. State, 192 So. 3d 606 (Fla. 2d DCA 
2016).  We therefore find that this argument lacks merit.  Moreover, if the Frye 
standard applied, most of the expert testimony clearly would be inadmissible as 
the experts failed to show that the methodology was generally accepted in the 
scientific community. 
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Under section 90.702 and Daubert, 509 U.S. at 597, the trial courts 
must “act as gatekeepers, excluding evidence unless is it reliable and 
relevant.”  Hughes v. Kia Motors Corp., 766 F.3d 1317, 1328 (11th Cir. 
2014).  The trial courts “are charged with this gatekeeping function ‘to 
ensure that speculative, unreliable expert testimony does not reach the 
jury’ under the mantle of reliability that accompanies the appellation 
‘expert testimony.’”  Id. at 1328-29 (quoting Rink v. Cheminova, Inc., 400 
F.3d 1286, 1291 (11th Cir. 2005)).  “Whether an expert’s testimony is 
reliable depends on ‘the particular facts and circumstances of the 
particular case.’”  Id. at 1329 (quoting Kumho Tire, 526 U.S. at 158). 

 
To properly perform its gatekeeping function, the court must first 

determine that the expert is “qualified on the matter about which he [or 
she] intends to testify”; second, that the expert is employing “reliable 
methodology”; and third, that the expert’s testimony can “assist the trier 
of fact through the application of expertise to understand the evidence or 
fact in issue.”  Id.  In assessing whether an expert’s methodology is reliable, 
the court should consider the following factors: (1) whether the theory “can 
be (and has been) tested”; (2) whether it “has been subjected to peer review 
and publication”; (3) “the known or potential rate of error” for “a particular 
scientific technique”; and (4) whether the “theory or technique has been 
generally accepted by the relevant scientific community.”  Daubert, 509 
U.S. at 593-94. 

 
However, “[t]he court’s gatekeeping function requires more than simply 

‘taking the expert’s word for it.’”  United States v. Frazier, 387 F.3d 1244, 
1265 (11th Cir. 2004) (en banc) (quoting Fed. R. Evid. 702 advisory 
committee’s note (2000 amends.)).  “[S]omething doesn’t become scientific 
knowledge just because it’s uttered by a scientist; nor can an expert’s self-
serving assertion that his conclusions were derived by the scientific 
method be deemed conclusive.”  Hughes, 766 F.3d at 1331 (quoting 
McDowell v. Brown, 392 F.3d 1283, 1299 (11th Cir. 2004)) (alteration in 
original).  As the Supreme Court explained in Joiner, 

 
[t]rained experts commonly extrapolate from existing data.  
But nothing in either Daubert or the Federal Rules of 
Evidence requires a district court to admit opinion evidence 
that is connected to existing data only by the ipse dixit of the 
expert.  A court may conclude that there is simply too great 
an analytical gap between the data and the opinion proffered. 

 
Joiner, 522 U.S. at 146.  Thus, “an expert opinion is inadmissible when 
the only connection between the conclusion and the existing data is the 
expert’s own assertions[.]”  McDowell, 392 F.3d at 1300.  Additionally, 
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where an expert relies solely or primarily on their experience, the 
proponent of the testimony has the burden “to explain how that experience 
led to the conclusion [the expert] reached, why that experience was a 
sufficient basis for the opinion, and just how that experience was reliably 
applied to the facts of the case.”  Frazier, 387 F.3d at 1265. 
 

In Frazier, the defendant in a sexual assault case sought to introduce 
expert testimony that no hair or bodily fluids were discovered at the crime 
scene, and therefore it was unlikely he had assaulted the victim.  Id. at 
1252.  In upholding the exclusion of this testimony, the appellate court 
found the expert’s methodology unreliable and his opinion unhelpful to 
the jury.  Id. at 1265.  Although the expert relied on his experience and 
various tests, he never explained how they supported his opinion.  Id.  He 
failed to offer “any hard information” or show that “his opinions had been 
subjected to peer review or, even, the percentage of cases in which his 
opinion had been erroneous.”  Id.  The court stated, 

 
While the expert’s statement that the recovery of hair or 
seminal fluid “would be expected” expresses an intrinsically 
probabilistic or quantitative idea, the probability it expresses 
is unclear, imprecise and ill-defined. . . . Without knowing 
how frequently hair or seminal fluid is transferred during 
sexual conduct in similar cases—whether derived from 
reliable studies or based on some quantification derived from 
his own experience—it would be very difficult indeed for the 
district court (or for that matter the jury) to make even an 
informed assessment, let alone to verify that the recovery of 
hair or fluid evidence in this case “would be expected.” 

 
Id.  The expert’s “imprecise and unspecific” opinion meant that “the jury 
could not readily determine whether the ‘expectation’ . . . was a virtual 
certainty, a strong probability, a possibility more likely than not, or 
perhaps even just a possibility.”  Id. at 1266.  Thus, the opinion “easily 
could serve to confuse the jury, and might well have misled it.”  Id. 
 

Similarly, in Hughes, 766 F.3d at 1331, involving an automobile 
accident, the exclusion of expert testimony was upheld where the expert’s 
“leap from data to opinion was too great[.]”  The expert in Hughes opined 
that the plaintiff would not have sustained the fatal injury had the vehicle 
been equipped with a shut-off switch, based on the evidence, his 
experience, and relevant literature.  Id. at 1330. 

 
He explained in his report that he reached his conclusion 
based on the scientific method, without further explaining 
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how he tested his hypothesis to support his conclusions.  
During his deposition, he explained a bit more—declaring 
that the amount of intrusion and the velocity of the adjacent 
door were the most important factors to his evaluation—but 
even then, his explanation went no further.  He did not 
explain how those two variables were relevant, nor did he 
explain how he used those factors to reach his conclusion. 

 
Id. (footnote omitted).  Moreover, the expert admitted that he was unable 
to rule out other impacts as the cause of the injury, and was unable to 
explain how they would have affected the plaintiff.  Id.  The Hughes court 
noted that, like in Frazier, the expert “offered precious little in the way of 
a reliable foundation or basis for his opinion.”  Id. at 1329 (quoting Frazier, 
387 F.3d at 1265). 
 

In sum, the trial court’s gatekeeping role is not a passive role.  The 
court should affirmatively prevent imprecise, untested scientific opinion 
from being admitted.  The expert must explain his or her methodology and 
how it is applied to the data relevant to the case.  Further, when relying 
on other studies, the expert must identify those studies and explain how 
they support the application of the methodology used.  We evaluate the 
various challenged experts and the trial court’s rulings on the admissibility 
of their opinions with the foregoing principle in mind. 

 
i. Dr. James Dahlgren 

 
 Dr. James Dahlgren is a medical doctor, specializing since 1977 in 
occupational and environmental medicine, with a subspecialty in 
toxicology.  He is not a scientist, but has studied and worked in the field 
of treating workers exposed to industrial chemicals, including asbestos.  
At trial, he was the sole witness to testify that exposure to low levels of 
chrysotile asbestos through Crane products was a substantial cause of 
DeLisle’s mesothelioma. 
 

In arriving at his opinion on causation, Dr. Dahlgren followed a two-
step process, first determining general causation, i.e. the ability of the 
substance to cause the disease, then determining whether the particular 
individual had sufficient exposure to the substance to have that health 
effect. 
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 In analyzing whether a particular substance caused DeLisle’s disease, 
Dr. Dahlgren stated that he had relied on the Bradford Hill criteria8 for 
determining causation based upon epidemiology studies, animal studies, 
experimental studies, and other studies.  These criteria are “strength, 
consistency, specificity, temporality, biological gradient, plausibility, 
coherence, experiment[,] and analogy[.]”  Dr. Dahlgren was not asked to 
explain what the factors mean or how he used them to analyze causation.  
He also stated that he had applied his training and experience, but he was 
not asked and did not explain how his experience provided a sufficient 
basis for his conclusions. 
 

Based upon his review and collection of the literature on the disease, 
Dr. Dahlgren testified that both chrysotile and crocidolite asbestos can 
cause mesothelioma.  When asked on cross-examination whether all 
commercial types of asbestos were similar in terms of their potency, he 
said, “Probably.  I know that there’s some dispute about that, but, in my 
opinion, based on animal studies, I believe they’re pretty comparable in 
potency.” (Emphasis added).  He did not provide nor discuss the results of 
the animal studies on which he relied, except for admitting that the view 
that the potency of chrysotile fibers were equivalent to amphibole asbestos 
was contrary to pathology studies on human lung tissue (as opposed to 
animal studies).  Dr. Dahlgren rejected the human studies because he did 
not believe that they took into account that chrysotile was the most 
common form of asbestos in the world, and he considered the controlled 
animal studies to be more legitimate. 

 
Dr. Dahlgren relied on one study by a South African doctor, Dr. Wagner, 

but that study was of crocidolite, not chrysotile asbestos.  And, although 
he was aware that Dr. Wagner had later concluded that there was no clear 
evidence that chrysotile asbestosis caused mesothelioma tumors, Dr. 
Dahlgren indicated he relied on Dr. Wagner’s prior work. 

 
Apart from the Wagner study, Dr. Dahlgren could not recall the names 

of other papers on which he relied.  But then he admitted that there were 
many papers which showed that amphibole asbestos was many times 
more potent (some studies showing a hundred times more potent) than 
chrysotile fibers.  He could not point to any study involving chrysotile alone 
which showed that the different fibers were similar in potency.  The one 
paper he did rely on regarding studies of asbestos doses involved mixed 
types of asbestos.  Unfortunately, none of the papers were provided to the 

 
8 The Bradford Hill criteria refers to a list of criteria developed by epidemiologist 
Dr. Bradford Hill in the 1960s. 
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trial court.  He had not done any research himself to determine the amount 
of asbestos required to cause mesothelioma. 

 
Dr. Dahlgren maintained that “every exposure” to asbestos of any kind 

above background level would be a substantial contributing cause of 
mesothelioma.  He stated that “background level is pretty well accepted to 
be .0002 fibers per CC, a little higher in some studies, a little lower in 
others[.]”  Although there is a gap between the background level and those 
levels at which there is an increased risk of disease, the studies he relied 
on had been unable to establish the threshold.  He did not know of any 
study which supported his “every exposure” conclusion, nor did he think 
that such a study could be done.  He did refer generally to several studies 
finding increased mesothelioma rates from “very low levels” of exposure.  
However, he conceded that “none of those studies actually said that each 
and every exposure above background contribute[d] to . . . mesothelioma 
risk[.]” 

 
Based on this, the trial court accepted Dr. Dahlgren as an expert and 

found that his opinions were supported by sufficient data and peer-
reviewed studies, and were based upon reliable principles and methods. 

 
We cannot find that the trial court properly exercised its discretion in 

admitting Dr. Dahlgren’s opinions.  Although Dr. Dahlgren may be an 
expert in the field of occupational medicine and evaluation of 
mesothelioma, the record does not in any way support a finding that his 
opinions were supported by sufficient data or based upon reliable 
principles and methods under a proper Daubert analysis.  While Dr. 
Dahlgren stated that he relied on accepted methodology in reaching his 
opinions, i.e. the Bradford Hill criteria, he did not explain that 
methodology at all.  The Bradford Hill criteria are used to evaluate the 
strength of an association between two factors (such as asbestos and 
mesothelioma) from epidemiological studies.  Milward v. Acuity Specialty 
Products Group, Inc., 639 F.3d 11 (1st Cir. 2011), provides an explanation 
of the criteria and how they are applied: 

 
Dr. Smith’s opinion was based on a “weight of the evidence” 

methodology in which he followed the guidelines articulated 
by world-renowned epidemiologist Sir Arthur Bradford Hill in 
his seminal methodological article on inferences of causality.  
See Arthur Bradford Hill, The Environment and Disease: 
Association or Causation?, 58 Proc. Royal Soc’y Med. 295 
(1965). 
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Hill’s article explains that one should not conclude that an 
observed association between a disease and a feature of the 
environment (e.g., a chemical) is causal without first 
considering a variety of “viewpoints” on the issue.  These 
viewpoints include: the strength or frequency of the 
association; the consistency of the association in varied 
circumstances; the specificity of the association; the temporal 
relationship between the disease and the posited cause; the 
dose response curve between them; the biological plausibility 
of the causal explanation given existing scientific knowledge; 
the coherence of the explanation with generally known facts 
about the disease; the experimental data that relates to it; and 
the existence of analogous causal relationships.  See id. at 
295–99. 
 

Although Hill identified nine viewpoints, it is generally 
agreed that this list is not exhaustive and that no one type of 
evidence must be present before causality may be inferred. 

 
Id. at 17 (footnote omitted).  These criteria are usually applied by 
epidemiologists in evaluating causation.  “Several courts that have 
considered the question have held that it is not proper methodology for an 
epidemiologist to apply the Bradford Hill factors without data from 
controlled studies showing an association.”  In re Fosamax Prods. Liab. 
Litig., 645 F. Supp. 2d 164, 188 (S.D.N.Y. 2009). 
 
 Not only did Dr. Dahlgren fail to explain the Bradford Hill criteria or 
how they applied, he did not provide any data or studies of the association 
between mesothelioma and chrysotile asbestos at low levels.  All of the 
studies upon which he relied were studies of mixed types of asbestos, even 
though he was giving opinions on causation from products containing only 
chrysotile asbestos.9  And his assumptions on the equivalency of the 
potency of all types of asbestos were also unsupported by any reliable data.  
Instead, they were based upon his thinking that all commercial types of 
asbestos were probably of the same potency.  As well, he thought that his 
opinion that levels of exposure “significantly” above background level could 
cause disease were “fair.”  Thus, even if the methodology was appropriate, 
it was not supported by any data. 
 

 
9 It is unclear from the record which type(s) of asbestos were involved in the 
animal studies. 
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 The opinion that every asbestos exposure level above background level 
is a substantially contributing factor has been rejected repeatedly by 
courts as insufficiently supported by data or testing to satisfy Daubert. 
 

The “every exposure” theory has been advanced by plaintiffs 
and their experts in a number of recent cases.  See Joseph 
Sanders, The “Every Exposure” Cases and the Beginning of the 
Asbestos Endgame, 88 Tul. L.Rev. 1153, 1157 (2014).  The 
“every exposure” theory “represents the viewpoint that, 
because science has failed to establish that any specific 
dosage of asbestos causes injury, every exposure to asbestos 
should be considered a cause of injury.”  Yates v. Ford Motor 
Co., 113 F.Supp.3d 841, 846 (E.D.N.C. 2015); see also Krik v. 
Crane Co., 76 F.Supp.3d 747, 750–51 (N.D.Ill. 2014).  The 
judicial reception to this theory has been largely negative.  
Numerous courts have excluded expert testimony or evidence 
grounded in this theory, reasoning that it lacks sufficient 
support in facts and data.  See, e.g., Yates, 113 F.Supp.3d at 
846–47; Comardelle v. Pa. Gen. Ins. Co., 76 F.Supp.3d 628, 
633–35 (E.D.La. 2015); Krik, 76 F.Supp.3d at 752–53; 
Davidson v. Ga. Pac. LLC, No. 12–1463, 2014 WL 3510268, at 
*5 (W.D.La. July 14, 2014); Anderson v. Ford Motor Co., 950 
F.Supp.2d 1217, 1225 (D.Utah 2013); Sclafani v. Air & Liquid 
Sys. Corp., No. 12–3013, 2013 WL 2477077, at *5 (C.D.Cal. 
May 9, 2013); Smith v. Ford Motor Co., No. 8–630, 2013 WL 
214378, at *2 (D.Utah Jan. 18, 2013).  Likewise, applying the 
Daubert factors, courts have found that the theory cannot be 
tested, has not been published in peer-reviewed works, and 
has no known error rate.  E.g., Yates, 113 F.Supp.3d at 846–
47. 
 

Vedros v. Northrop Grumman Shipbuilding, Inc., 119 F. Supp. 3d 556, 562–
63 (E.D. La. 2015).  Vedros also rejected the claim that “every exposure 
above background level” was any different than the “every exposure” 
theory.  Id. 
 
 Similarly, Dr. Dahlgren’s theory is not supported by any studies, as it 
has not been tested.  There was no data presented at the hearing showing 
that chrysotile asbestos in low levels is associated with mesothelioma.  
Indeed, the other experts testifying for DeLisle all rejected such an 
association.  Dr. Dahlgren’s testimony was more of the nature of ipse dixit, 
i.e. that it should be reliable merely because he is an expert.  This is 
insufficient to satisfy Daubert.  Therefore, we conclude the court abused 
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its discretion in admitting Dr. Dahlgren’s testimony on the “every 
exposure” theory.10 
 

ii. Dr. William Longo 
 

 A substantial issue in reviewing the expert testimony was the reliability 
of studies conducted by Dr. William Longo.  In 1995, Dr. Longo published 
an article in the publication Cancer Research, based on his work in 1991 
for a plaintiff in a similar action against Lorillard and H&V.  In this first 
set of experiments, Dr. Longo “smoked” forty-year-old Kent cigarettes 
utilizing a hand-held syringe to smoke the cigarettes in an upright 
position.  The 1995 article was not subjected to formal peer review and 
was published in a section titled “Advances in Brief” and marked 
“Advertisement.”  Although Cancer Research is a peer-reviewed journal, 
Dr. Longo’s short article, under the journal’s policies, would have 
“receive[d] an accelerated review,” unlike the peer review to which other 
articles are subject.  Additionally, Dr. Longo failed to mention that when 
he performed a second round of tests, the results were dramatically 
different. 
 
 In 2012, Dr. Longo conducted more testing on Kent cigarettes.  Counsel 
for a plaintiff sent Dr. Longo four packs of the cigarettes for testing as to 
whether the smoke contained asbestos from the filter.  The cigarettes were 
nearly sixty years old at the time of testing; it was unclear where they came 
from, how they had been stored, or whether they sufficiently resisted aging 
and degradation to give accurate results.  The 2012 study showed the 
release of asbestos into the smoke, but the results again varied widely from 
the earlier experiments. 
 

Before trial, Lorillard moved to exclude any expert opinion or testimony 
about the experiments conducted by Dr. Longo on the basis that his work 
was unreliable and not based on sound scientific theories.  DeLisle’s 
counsel agreed that Dr. Longo’s testing would not be part of the case.  
However, Dr. Longo’s research came up multiple times during the trial, 
apparently relied on by several of the expert witnesses. 

 
 

 
10 Were we not concluding that Dr. Dahlgren’s testimony was inadmissible, it 
would have provided a sufficient basis for including at least six Fabre defendants 
on the verdict form, together with DeLisle’s testimony of his exposure to each of 
those products, and we would have reversed for failure to include the Fabre 
defendants. 
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iii. Dr. James Millette 
 

During Dr. James Millette’s Daubert hearing, he discussed his 
background in microscopic analysis and identification of particles.  He had 
published “about 60 or so” articles on asbestos in peer-reviewed journals.  
This included articles “measuring the potential for asbestos fibers to come 
out of different products[,]” including gaskets, packing, and dryer felts.  
None of these articles dealt with cigarette filters. 

 
 As to the cigarette filters, Dr. Millette testified that in 2010 and 2011, 
he received several packs of Kent cigarettes, in their original packaging, 
from a law firm.  They were sent to him in plastic containers and he was 
unsure of their origin or previous storage conditions.  Upon receiving the 
cigarettes, Dr. Millette tested them for degradation by visually looking for 
mold and mildew, and testing brittleness of the paper with tweezers.  He 
stated that there was no evidence of degradation and the paper was not 
brittle. 
 
 Dr. Millette then sent a cigarette from each package to Arista 
Laboratories for “smoking testing,” as such testing was outside his area of 
expertise.  He testified that Arista is an accredited, “independent 
laboratory group that does testing for cigarette companies and the 
government to determine . . . whether the cigarettes complied with certain 
regulations[.]”  Arista used a “smoking machine” to send each cigarette’s 
smoke through filter pads made of glass fibers.  Following an International 
Standards Organization (“ISO”) protocol and a Canadian Health Protocol, 
Arista performed both an “eight puff” test and a “two puff” test on the 
cigarettes, as well as a control.  The filters were then returned to Dr. 
Millette for analysis. 
 

Because the filter pads used by Arista were not designed for particle 
analysis, but for examining organic material, in order to detect asbestos 
fibers, Dr. Millette took a portion of each filter and dissolved the glass 
fibers using an acid-base wash, a type of indirect preparation.  This 
involved boiling the filter in acid for an hour, running it through a 
centrifuge, boiling it in a base, running it back through the centrifuge, and 
then suspending the remaining materials in water.  Dr. Millette then 
analyzed the solution using a transmission electron microscope. 

 
He did not find any fibers in the filters from the “two puff” test.  The 

detection limit was about 30,000 crocidolite asbestos fibers per cigarette.  
However, on the four filters from the “eight puff” test, he found between 
38,000 to 10 million fibers.  He had not calculated the error rate for the 
individual samples, but “it certainly would be within that range.”  The 
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fibers he observed were mostly individual or smaller particles, rather than 
bundles or clusters.  He admitted that the acid wash preparation could 
have broken up such bundles, but it was unlikely because then he would 
have been able to see the fibers without the acid wash.  He also testified 
that indirect preparations generally net higher numbers of particles. 

 
Dr. Millette acknowledged that there is no standard method or body of 

literature for testing asbestos in cigarette smoke, nor did any of his 
publications cover such testing.  His testing of Kent cigarettes had not 
been published or peer reviewed, but the acid-base method is peer 
reviewed, with two publications describing the methodology listed in his 
report.  He testified that it is generally accepted in the scientific community 
among material scientists for this type of testing. 

 
He also testified that his use of the electron microscope to identify 

asbestos fibers had also appeared in peer-reviewed publications listed in 
his report.  Additionally, he testified that Arista’s testing was done 
pursuant to the two protocols, and although he could not recall any 
particular publications, they were standard methods that had been peer 
reviewed. 

 
 The trial court then found that Dr. Millette was adequately qualified as 
an expert, his testimony was based on sufficient data, and was “the 
product of reliable principles and methods . . . that have been peer 
reviewed before, and he’s applied these principle[s] and methods to the 
facts of the case,” such that his testimony would be allowed.  Dr. Millette 
later testified to his findings before the jury. 
 
 The trial court did not abuse its discretion in holding Dr. Millette’s 
testimony admissible.  He testified extensively as to his methods, which 
were simply new applications of generally accepted methodologies.  It is 
not necessary for a particular application of a methodology to have been 
peer reviewed to satisfy admissibility standards.11  See Kumho Tire Co. v. 
Carmichael, 526 U.S. 137, 151 (1999) (“It might not be surprising in a 
particular case, for example, that a claim made by a scientific witness has 
never been the subject of peer review, for the particular application at issue 
may never previously have interested any scientist.”). 
 
 

 
11 Dr. Millette’s methodology in this exact study has been upheld under Daubert.  
See Quirin v. Lorillard Tobacco Co., No. 13 C 2633, 2014 WL 716162, at *4 (N.D. 
Ill. Feb. 25, 2014). 
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iv. Dr. James Crapo 
 

Dr. James Crapo was originally deposed as Ford’s witness, but his 
deposition was introduced by DeLisle at trial.  In his deposition, Dr. Crapo 
opined that, based on “the weight of the medical literature,” crocidolite and 
amosite asbestos were “very potent.”  He did not consider exposure to 
chrysotile a cause of mesothelioma unless in very high doses.  He testified 
that DeLisle’s “smoking Kent Micronite cigarettes [which contained 
crocidolite asbestos] was a substantial contributing cause for his 
mesothelioma[,]” rather than his exposures to chrysotile asbestos. 

 
Dr. Crapo was familiar with Dr. Longo’s study, but testified that Dr. 

Longo’s “laboratory is one that I think often is at the far end of the 
spectrum on exposures to particles,” with results that are “often not 
reproduced by other industrial hygienists.”  Dr. Crapo nonetheless relied 
on the study because Dr. Longo had found crocidolite fibers in cigarette 
smoke, but admitted that “because of the issues of filter degradation, the 
time lapse, and the absence of a second validation from a different 
laboratory, . . . I would not rely on this for exact numbers for the release 
amount.”  Dr. Crapo also reviewed Dr. Millette’s study, but ultimately 
relied on the studies “[o]nly to the extent that I recognized that both 
Millette and Longo found fibers in the airstream coming through a 
Micronite filter,” but not to “establish the dose.”  He testified that “it would 
just be expected that a filter would release some of the fibers that are in 
it,” although he has never conducted any tests to verify that expectation.  
He summed up his testimony by stating, “What I’m trying to tell you is 
putting crocidolite, a very, very dangerous fiber, into a filter and having a 
person put that in his mouth and suck on it, . . . that sounds very 
dangerous to me.”  Based on this, the trial court found that Dr. Crapo’s 
testimony was reliable under Daubert. 

 
Dr. Crapo’s testimony is similar to the expert testimony in United States 

v. Frazier, 387 F.3d 1244, 1265 (11th Cir. 2004), where the expert stated 
that the recovery of hair or seminal fluid from an assault scene “would be 
expected,” but failed to state the basis for the opinion.  Like the expert in 
Frazier, Dr. Crapo “offered precious little in the way of a reliable foundation 
or basis for his opinion.”  Id.  Because he left his basis unstated, he did 
not provide enough for the court to evaluate the reliability of his opinion.  
Dr. Crapo effectively told the court to take his word for it.  Although he 
relied on the studies by Dr. Longo and Dr. Millette, it was only to assume 
some level of fiber release.  Thus, he did not establish any dose.  Otherwise, 
he relied on his experiences, but did not explain how they applied.  
Furthermore, he relied on the “weight of medical literature” without 
identifying any specific literature.  Accordingly, we find that Dr. Crapo’s 
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testimony did not demonstrate the reliability of his opinion, nor its 
helpfulness.  This is not to say that he could not have possibly been 
admitted under Daubert; there simply is not enough in the record for the 
court to have made a proper determination. 

 
v. Dr. James Rasmuson 

 
Dr. James Rasmuson was called by Crane, and the trial court 

conducted a Daubert hearing.  He is an industrial hygienist and 
toxicologist.  Dr. Rasmuson opined that DeLisle’s mesothelioma risk was 
increased by even low-level exposure to crocidolite or amosite asbestos 
(both of which are referred to as types of amphibole asbestos).  He 
explained that he based his opinion on three peer-reviewed case control 
studies which compared mesothelioma rates with type of asbestos and 
degree of exposure.  He explained the results and noted that the three 
separate studies had replicated the results.  He stated, based on the 
results, what the background level was for crocidolite fibers. 

 
Dr. Rasmuson also opined that smoking Kent cigarettes would 

constitute a significant exposure to crocidolite asbestos.  Dr. Rasmuson 
stated that he relied solely on Dr. Longo’s studies to come to this 
conclusion.  He did not know whether the methodology that Dr. Longo 
used was an acceptable methodology, although it sounded “reasonable” to 
him even though he was not qualified in that area.  He testified that “if Dr. 
Longo’s tests are anywhere in the ball park . . . , even if they’re higher than 
what was observed by some significant factor, there still could be some 
level of risk” from Kent cigarettes.  Dr. Rasmuson had assumed, without 
knowing, that Dr. Longo’s article had been peer reviewed.  Dr. Rasmuson 
testified that Dr. Longo’s study was “the type of evidence that would be . . . 
reasonably relied upon by experts” in his field. 

 
With regard to his first opinion of general causation, regarding low-level 

exposure to crocidolite, Dr. Rasmuson demonstrated the reliability of his 
opinion and its helpfulness to the jury.  He not only cited the studies he 
had relied on, he also specified that they were peer-reviewed and the 
results had been replicated.  He also explained the findings of the studies 
and how he had applied them to come to his conclusion. 

 
With regard to his Kent-specific opinions, Dr. Rasmuson concluded 

that the exposure would have been significant, and he testified that Dr. 
Longo’s study was the sole study that he relied on to form the basis of his 
opinion.  However, he did not know whether the methodology underlying 
Dr. Longo’s study was an accepted methodology, nor did he know whether 
the published study was peer reviewed, which it was not.  The trial court 
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therefore could not conclude that Dr. Rasmuson’s opinions were based 
upon reliable data, or that his Kent-specific causation opinion was reliable 
and satisfied the Daubert standard. 

 
In sum, Drs. Crapo and Rasmuson failed, at least in part, to 

demonstrate the reliability of their opinions on this record.  Further, they 
failed to support their opinions with reliable data.  Because their opinions 
should not have been admitted, we reverse for a new trial for R.J. Reynolds. 

 
 As for Crane, Dr. Dahlgren’s opinion was the sole evidence on causation 
against Crane regarding the link between its products and DeLisle’s 
mesothelioma.  As we find that his testimony did not satisfy the standard 
of Daubert and that his “every exposure” theory was insufficient to 
establish liability, we reverse the denial of a directed verdict for Crane and 
direct that a verdict be entered in its favor.12 
 

Jury Instruction 
 

R.J. Reynolds next argues that the trial court erred by refusing to 
instruct the jury and to submit for its consideration the threshold question 
of whether DeLisle actually used Lorillard and H&V’s products.  Because 
we are reversing for a new trial, we address this issue, even though we 
would not have reversed on this issue alone. 

 
“Generally, the applicable standard jury instructions are presumed 

correct and should be given unless such instructions are erroneous or 
inadequate.”  Aubin v. Union Carbide Corp., 177 So. 3d 489, 516 (Fla. 
2015).  A trial court, however, is not inexorably bound to the standard 
instructions: 

 
A trial court abuses its discretion when it fails to give a 
proposed instruction that is (1) an accurate statement of the 
law, (2) supported by the facts of the case, and (3) necessary 
for the jury to properly resolve the issues, so long as the 
subject of the proposed instruction is not covered in other 
instructions given to the jury and the failure to instruct is 
shown to be prejudicial. 
 

R.J. Reynolds v. Jewett, 106 So. 3d 465, 467 (Fla. 1st DCA 2012). 
 

 
12 To the extent that Dr. Dahlgren offered opinions on causation as to Kent 
cigarettes and as to DeLisle’s prognosis and damages, no party has contested 
these opinions. 
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The trial court refused to give Lorillard’s instruction as to whether 
DeLisle smoked cigarettes because it was not a standard instruction and 
the question was inherent in the standard instruction, even though the 
trial court thought that the standard instructions should include one on 
product use.  The standard instructions do appear to, in some measure, 
assume product use, and thus we agree that where product use is 
contested, as it was in this case, a targeted instruction to the jury to 
determine this issue first would be appropriate. 

 
Nevertheless, given that the issue was hotly contested and thoroughly 

addressed in preliminary instructions, the testimony, and in closing 
argument, it is not reasonable to think that the jury was misled and would 
have or could have found for DeLisle on his claims without also concluding 
that he smoked Kent cigarettes.  But as we are reversing for a new trial on 
other grounds, the court should consider giving an appropriate instruction 
on product use in any new trial. 

 
Damage Award 

 
Both R.J. Reynolds and Crane challenge the jury’s $8 million award as 

excessive and argue that the trial court abused discretion in denying 
remittitur.  They note, in part, that in closing argument, DeLisle’s counsel 
asked the jury to compensate DeLisle based upon the rate the parties 
compensated their experts.  We agree with Judge Wetherell in his 
dissenting opinion in R.J. Reynolds Tobacco Co. v. Townsend, 90 So. 3d 
307 (Fla. 1st DCA 2012), that this is an improper analogy because it 
focuses on the defendant’s ability to pay, not the loss to the plaintiff.  Id. 
at 318 (Wetherell, J., concurring in part, dissenting in part) (stating that 
counsel’s argument that “the jury could use the annual compensation of 
one of [defendant’s] experts . . . and one of its executives . . . as ‘reasonable 
gauges or measuring sticks’ to value the time Appellee lost with her 
husband as a result of his premature death from lung cancer” was 
improper because it was “nothing more than a thinly veiled invitation for 
the jury to lavishly compensate Appellee for the death of her husband 
simply because [the defendant] could afford to do so”). 

 
Section 768.74(3), Florida Statutes (2016), requires the court to subject 

a damage award to “close scrutiny.”  One of the criteria that the court must 
consider is “[w]hether the trier of fact took improper elements of damages 
into account or arrived at the amount of damages by speculation and 
conjecture[.]”  § 768.74(5)(c), Fla. Stat.  In this case, DeLisle’s attorney 
stated the hourly pay rates charged by the experts and provided the jury 
with calculations that reflected an award of an amount in this range for 
each hour of each day that DeLisle had been ill.  Counsel encouraged the 



20 
 

jury to take into account an improper measure of damage by using the 
defendants’ ability to pay its experts as the gauge for a damage award. 

 
Werneck v. Worrall, 918 So. 2d 383, 388 (Fla. 5th DCA 2006), is 

instructive.  There, in a wrongful death case against a trucking company, 
the plaintiff’s attorney suggested to the jury in closing that it calculate the 
pain and suffering to the survivors based upon the number of trucks 
owned by the company.  Id.  The court held that this was an improper 
basis for an award: 

 
Although, as Appellee points out, the number of trucks and 
hourly wage of a daycare worker were in evidence, this 
evidence was introduced for different purposes and had no 
“logical nexus in deduction or analogy” to the amount of pain 
and suffering incurred by Appellee.  Wright & Ford Millworks, 
Inc. v. Long, 412 So. 2d 892 (Fla. 5th DCA 1982).  The fact 
that counsel could have suggested a wholly arbitrary number 
to the jury does not give counsel carte blanche to mislead the 
jury by knowingly urging it to employ specious methodology 
. . . .  

 
Id. (footnote omitted).  Similarly, in this case, while the hourly rate of the 
experts was in evidence, it was not for the purpose of establishing DeLisle’s 
damages, and it was a “wholly arbitrary number” to use to establish 
damages, focused on what the defendants could pay.  Id.  It appears that 
the jury relied on counsel’s suggestions to arrive at its verdict.  We also 
note that the $8 million award was substantially higher than any previous 
award for a victim of mesothelioma or asbestosis.  The appeal to the jury 
to use this wholly improper and arbitrary means of measuring the 
damages to DeLisle should have warranted a remittitur or a new trial on 
damages. 
 

Conclusion 
 

As we are reversing for a new trial for R.J. Reynolds based on the 
improper admission of the expert testimony, the new trial should include 
the issue of damages because of the foregoing analysis. 

 
At a new trial, the court should also reconsider the prior inclusion of 

Owens-Corning on the verdict form as a Fabre defendant, as raised on 
cross-appeal by DeLisle.  Dr. Rasmuson testified that DeLisle’s exposure 
to Owens-Corning products containing asbestos would be a substantial 
contributing factor to DeLisle’s mesothelioma, but his testimony on this 
issue did not meet the test of Daubert. 
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 For the foregoing reasons we reverse and remand for entry of a directed 
verdict for Crane and for a new trial on all issues as to R.J. Reynolds. 
 
CIKLIN, C.J., and KLINGENSMITH, J., concur.  

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
 



COMPOSITE
EXHIBIT 4

1
December 20, 2016



1 
 

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
 

Nos. 4D13-4351; 4D14-146 
 
 

CRANE CO.; LORILLARD TOBACCO CO.; 
HOLLINGSWORTH & VOSE CO., 

 
Appellants, 

 
v. 
 

RICHARD DELISLE, 
Appellee. 

 
_____________________________________________________________ 

APPELLEE’S  
MOTION TO CERTIFY DAUBERT ISSUE TO SUPREME COURT 
____________________________________________________________ 

 
 
 Under Florida Rule of Appellate Procedure 9.330, appellee moves to certify 

questions of great public importance to the Supreme Court,1 upon the following 

grounds: 

 On September 1, 2016, undersigned co-counsel for appellee was in the Supreme 

Court to argue the second case on the Court’s calendar and was thus present for the 

argument in the first case that day, In re Amendments to the Florida Evidence 

                                           
1  This motion is a companion to the motion for rehearing/rehearing en banc, filed 
concurrently herewith.    
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Code, SC16-181.  In that case the Court was considering a proposal by the Rules of 

Evidence Committee not to adopt the Daubert change to the Evidence Code 

enacted by the Legislature but not adopted by the Supreme Court.   

 During that argument, some Justices voiced unease about assessing how 

specific parts of a Daubert Evidence Code might (or should) be applied to specific 

facts and claims, a necessary consideration for rule-making.  They expressed 

concern because they lacked an appellate case before them presenting typical facts 

for those issues – that they were limited just to the record in the pending rule 

change case.   

 In this case the panel decided a duly and properly raised constitutional issue.  

That issue is whether the Legislature had demonstrably invaded the Supreme 

Court’s sole rule-making power by its Daubert enactment, and whether the 

Daubert enactment could be applied in pending cases without adoption by the 

Supreme Court.  In this case, the application of the Daubert enactment 

meaningfully affected the outcome.  The Opinion also relied on decisions from 

other DCAs holding the statute enforceable because it is procedural, not 

substantive.  Footnote 7 of the panel opinion contains obvious and compelling 

grounds for Supreme Court review of this issue of inestimable public importance.   

 Obviously Supreme Court review lies in the separation of powers because the 

Supreme Court alone adopts procedure for the Judicial Branch whether it be 
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evidence or other such matters.  The Constitution gives the Supreme Court the 

exclusive (thus denying the Legislature) plenary authority to adopt rules of court.2   

 The panel held there was no doubt about the validity of applying the enactment 

because it is required to presume the statute valid.  There is nothing indicating that 

a presumption of statutory validity could be properly applied when the Legislature 

is not manifestly exercising clear legislative powers but for other reasons there is 

an issue of validity.3  Why would a presumption of validity be proper when the 

statute’s subject matter is demonstrably outside the Legislature’s constitutional 

legislative authority?     

 Courts in all 67 counties in this State are routinely applying Daubert in all kinds 

of civil cases, tort, products liability, business practices, family, property law, and 

business disputes – not to mention criminal cases.  Results in an extraordinary 

number of cases since the enactment have turned on an application of the Daubert 

enactment but many could have been different under the existing rules for 

admitting and excluding evidence in effect since 1985.   

 Indeed any change in the “rules of knowledge” for the judicial system threatens 

                                           
 2  Article V, § 2(a), Fla. Const.   
 3  Should a Court presume valid a statute eliminating the Governor’s power of 
appointment of Judges?  Banning debates in election campaigns for seats in the 
Legislature?  Declaring a decision of the Supreme Court null and void?  Crane 
implies that only the Supreme Court can decide the validity and constitutionality of 
Daubert, but the Supreme Court’s usual, limited jurisdictional role is to settle a 
decision on validity from a District Court.  See Art. V, § 3(b)(3), Fla. Const.   
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to affect widespread understanding and reliance on the existing law.  For that 

reason, several lawyers from around the State have implored undersigned counsel 

for appellee to do whatever is properly possible to seek Supreme Court review of 

the Daubert issue.     

 And it is urgent to decide this issue now – not after more decisions become final 

on the basis of evidence already admitted or excluded improperly.  Affording the 

Supreme Court jurisdiction over this case by certification, together with the 

jurisdiction it now has over the Rules of Evidence case, creates the most opportune 

basis for the Court to decide all crucial issues in both the context of rule-making 

and on appeal review from a lower court.   

 Certification is critical on account of massive public importance.  There are a 

great number of pending cases in all Districts in which the issue of applying the 

Daubert enactment before adoption by the Supreme Court is dispositive.  Only by 

certification would it be possible for that Court to settle this momentous and vital 

question profoundly affecting so much litigation daily in every corner of the State.  

This is the most propitious opportunity for that resolution.   

 In the considered exercise of our own independent judgment, we genuinely, 

sincerely and strongly do assert that it is critically necessary for the panel to certify 

the Daubert issue to the Supreme Court as a question of vast and enormous public 

importance.  We propose these questions to certify: 
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A. Must lower courts apply an enactment affecting procedure in the 
judicial system like Daubert before the Supreme Court approves and 
adopts it?   
 
B. Without prior Supreme Court approval and adoption of the statute, 
do the courts who applied the legislative enactment of the Daubert 
enactment in pending cases conflict with the Supreme Court’s sole 
constitutional rule-making authority?   
 
C. If Daubert is applicable, did the District Court give appropriate 
deference to the trial judge’s application of it in this case?   
 

Certificate of Filing and Service 

 We hereby certify that in compliance with Fla. R. Jud. Adm. 2.515, on 
September 29, 2016, this Motion was electronically filed at the Florida Courts E-
Portal.   
 
 We further certify that in compliance with Fla. R. Jud. Adm. 2.516, on 
September 29, 2016, this Motion was electronically served on all persons named 
on the Service List below.  
 

Respectfully submitted, 
 

David A. Jagolinzer, Esq.  
Paulo R. Lima, Esq. 

THE FERRARO LAW FIRM, P.A., 
Counsel for Appellee  

600 Brickell Ave., 38th Floor,  
Miami, FL 33131;  

daj@ferrarolaw.com.  
 

Gary M. Farmer Sr. 
FARMER JAFFE WEISSING EDWARDS FISTOS & LEHRMAN P.L. 

Appellate Counsel for Appellee 
425 N. Andrews Ave., Suite 2,  

Ft. Lauderdale, FL 33301 
staff.efile@pathtojustice.com  

farmergm@att.net. 
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Appellee/Cross-Appellant Richard Delisle (“Mr. Delisle” or “Plaintiff”), 

pursuant to Fla. R. App. P. 9.330 and 9.331, hereby moves this Court for rehearing 

or rehearing en banc. 

SUMMARY 

Plaintiff raises three discrete points the panel opinion has overlooked or 

misapprehended.  First, even though the panel has stricken certain opinions offered 

by various experts under a Daubert analysis, the panel overlooked competent 

record evidence that amply supports Plaintiff’s theories of general and specific 

causation as to both Defendants’ products.  (See § I infra). 

Second, the panel’s pronouncement that a defendant is entitled to include 

nonparties on a verdict form as Fabre defendants based only on a showing that a 

plaintiff was potentially exposed to the nonparty’s asbestos-containing products 

(Slip Op. at 13 n.10), is contrary to this Court’s precedent.  Accordingly, the Court 

should rehear that issue en banc to clarify the law in this District.  (See § II infra).  

Third, the panel opinion should, at a minimum, be amended to correct the 

misstatement that “the $8 million award was substantially higher than any previous 

award for a victim of mesothelioma or asbestosis.”  (Slip Op. at 20).  As set forth 

below, Plaintiff can identify at least seven jury awards in Florida mesothelioma 

cases — including two such awards affirmed on appeal by this Court and the 

Florida Supreme Court — that are substantially higher than the award in this case.  
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Absent an amended opinion, litigants and courts throughout Florida are certain to 

be misled by this unfortunate oversight in the panel opinion.  (See § III infra).       

I. EVEN WITHOUT THE EXCLUDED EXPERT OPINIONS, 
THE RECORD CONTAINS AMPLE EVIDENCE TO SUPPORT 
PLAINTIFF’S THEORY OF CAUSATION  

 While Plaintiff respectfully disagrees with the panel’s conclusion that the 

trial court abused its discretion in admitting Dr. Dahlgren’s testimony on the 

“every exposure theory” of general causation due to his failure to explain his 

methodology or discuss the data supporting it, Plaintiff does not challenge that 

conclusion in this motion.  Instead, Plaintiff’s argument is that, even assuming the 

panel opinion properly disregarded Dr. Dahlgren’s testimony on general causation, 

the panel overlooked ample uncontested testimony that establishes general and 

specific causation.  Accordingly, the Court should grant rehearing and affirm the 

judgment below because the error identified in the panel opinion is harmless.  See, 

e.g., Estate of Barabin v. AstenJohnson, Inc., 740 F.3d 457, 467 (9th Cir. 2014) (en 

banc) (holding that “an erroneous admission of expert testimony, absent a showing 

the error was harmless, requires a new trial”) (emphasis added); United States v. 

Otero, 557 Fed. Appx. 146, 149 (3d Cir. 2014) (“[E]ven assuming the District 

Court erred in ruling on the Daubert motion or on some other pretrial motion, the 
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remaining evidence the Government presented against [defendant] would render 

such an error harmless”).1    

A. Other Expert Testimony Established Plaintiff’s Case for 
General Causation  

As a preliminary matter, the panel’s criticisms of Dr. Dahlgren’s testimony 

pertain only to general causation.  This is confirmed by the following passage: 

In arriving at his opinion on causation, Dr. Dahlgren followed 
a two-step process, first determining general causation, i.e. the 
ability of the substance to cause the disease, then determining 
whether the particular individual had sufficient exposure to the 
substance to have that health effect. 

Slip Op. at 8.  The panel then spent the next four pages discussing Dr. Dahlgren’s 

methodology for reaching his general causation opinion, without any reference to 

Mr. Delisle’s exposures to Defendants’ products (i.e., specific causation).  (Slip 

Op. at 9-12).  Specifically, the panel dissected Dr. Dahlgren’s application of the 

Bradford Hill criteria, which consists of “nine factors widely used in the scientific 

community to assess general causation.”  Gannon v. United States, 292 Fed. 

                                                            
1  This Court has held that appellate courts have the authority to conduct a sua 
sponte harmless error analysis and that “section 59.041, Florida Statutes, the 
harmless error statute, otherwise requires us to consider whether any error is 
harmless.”  Heuss v. State, 660 So. 2d 1052, 1058 (Fla. 4th DCA 1995).  See also 
Wilson v. State, 880 So. 2d 1287, 1288 (Fla. 3d DCA 2004) (withdrawing prior 
opinion, and reinstating conviction where trial court error was found to be harmless 
upon review of motion for rehearing); Dixon v. State, 589 So. 2d 1011 (Fla. 4th 
DCA 1991) (affirming conviction on motion for rehearing after concluding 
admission of hearsay testimony was harmless because other witness testimony 
supported conviction).    
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Appx. 170, 172-73 (3d Cir. 2008) (emphasis added).  See also In re Viagra Prods. 

Liab. Litig., 658 F. Supp. 2d 950, 958 (D. Minn. 2009) (“[T]he Bradford Hill 

criteria are used to establish general causation from epidemiological studies—they 

are not used to establish specific causation.”) (citing Michael D. Green, et al., 

Reference Guide on Epidemiology, at 374-79).  Accordingly, the panel opinion 

affects only Dr. Dahlgren’s testimony on general causation. 

Furthermore, the panel’s opinion discredits only Dr. Dahlgren’s testimony 

on general causation on the grounds he failed to explain his methodology or 

discuss the underlying data supporting his application of the methodology.  Put 

another way, it does not address the viability of Dr. Dahlgren’s conclusion, and 

leaves that conclusion unaffected to the extent that it was offered by other experts 

whose testimony went unchallenged on appeal.  Indeed, this is a foundational 

premise of Daubert itself.  See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 

U.S. 579, 595 (1993) (“The focus, of course, must be solely on the principles and 

methodology, not on the conclusions that they generate.”). 

Here, the panel overlooked ample testimony from two other experts in this 

case, including Crane’s own expert, supporting Plaintiff’s general causation theory 

that every exposure above background levels of asbestos is a substantial 

contributing cause of a mesothelioma.  First, Plaintiff’s expert cellular biologist, 

Dr. Arnold Brody — the former head of the lung pathology laboratory at the 
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National Institute of Environmental Health Sciences who has authored 154 peer-

reviewed articles and more than 50 textbook chapters on the subject of asbestos 

and disease (T. 10:1303-04) — provided the very same “every exposure above 

background” opinion as Dr. Dahlgren.  (See T. 10:1333 (“It’s when the exposure 

gets above the background that it accumulates sufficiently to cause the disease.  So 

my opinion is that all exposures above background contribute.”)).  Dr. Brody also 

testified that it is generally accepted in the medical and scientific community that 

there is no safe “threshold level” of exposure to asbestos — i.e., that “you can’t go 

down to a level that is known to be safe, does not cause disease, if you’re above 

background.”  (T. 10:1334-35).  Importantly, neither Crane nor R.J. Reynolds 

appealed the admission of Dr. Brody’s expert testimony.  This may be because Dr. 

Brody has offered “exactly the same” testimony while testifying on behalf of 

defendant companies that manufacture asbestos-containing products.  (T. 10:1323).  

Accordingly, that unchallenged testimony sufficiently supports Plaintiff’s general 

causation theory. 

Crane’s own expert pathologist, Dr. Victor Roggli, agrees with Dr. Brody’s 

testimony on this key issue.  For example, Dr. Roggli testified: 

Q. The scientific and medical community have yet to 
determine a level of exposure to asbestos below which 
mesothelioma does not occur, correct?   
A. Correct.    
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(T. 22:3490-91).2  Dr. Roggli also answered in the affirmative when asked whether 

“[i]t’s also your opinion that each and every exposure to asbestos that an 

individual with mesothelioma experienced in excess of a background level is a 

substantial contributing factor in the development of the disease.”  (T. 22:3491).  

In formulating the question, Plaintiff’s counsel was reading, verbatim, the opinion 

Dr. Roggli had provided in a sworn affidavit he signed in March 2005.  (T. 

22:3493-94).  While Dr. Roggli attempted to qualify that opinion at trial, he 

acknowledged to the jury that the opinion he offered in his affidavit contained no 

qualifications or limitations.  (T. 22:3494). 

Relatedly, Dr. Roggli agreed on cross-examination that OSHA has 

calculated that, even at the federally-mandated threshold level of 0.1 asbestos 

fibers per milliliter — which is the lowest concentration that OSHA can measure 

— OSHA expects to see an additional 6.9 cases of mesothelioma per 100,000 

persons.  (T. 22:3495-96).  Dr. Roggli conceded the OSHA standard does not 

differentiate between chrysotile asbestos and other fiber types.  (T. 22:3495).  The 

panel overlooked this evidence when it found “[t]here was no data presented at the 

hearing showing that chrysotile asbestos in low levels is associated with 

                                                            
2   Dr. Roggli testified the list of entities that have adopted this “no safe level of 
exposure” position includes: the World Health Organization (WHO), the 
Environmental Protection Agency (EPA), the Occupational Safety and Health 
Administration (OSHA), the Consumer Products Safety Commission (CPSC), and 
the National Cancer Institute (NCI). 
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mesothelioma.”  (Slip Op. at 12).  The panel also overlooked evidence when it 

found that “[a]ll of the studies upon which [Dr. Dahlgren] relied were studies of 

mixed types of asbestos” and that “it is unclear from the record which type(s) of 

asbestos were involved in the animal studies” he relied upon.  (Slip Op. at 11 and 

n.9).  Dr. Roggli himself admitted on cross examination that animal studies have 

shown that chrysotile asbestos causes mesothelioma.  (T. 22:3486).  Dr. Roggli 

also testified that Canadian chrysotile asbestos (i.e., the type used in Cranite 

gaskets) “unquestionably causes mesothelioma” in humans.  (T. 22:3487-88).  

Neither Plaintiff, nor R.J. Reynolds appealed the admission of Dr. Roggli’s 

testimony on this or any other issue.  Thus, his unchallenged testimony serves as 

yet another basis for Plaintiff’s general causation theory. 

B. The Panel Opinion Does Not Affect Plaintiff’s Theory of 
Specific Causation as to Crane 

As noted in section I(A) above, the panel opinion did not address Dr. 

Dahlgren’s opinion concerning specific causation.  At trial, Dr. Dahlgren testified 

that he had reviewed Mr. Delisle’s deposition and medical records and based his 

specific causation opinion on his “decades of experience working in internal 

medicine, occupational environmental medicine, toxicology and [his] medical 

training.”  (T. 14:2155).  Plaintiff’s counsel then elicited a specific causation 

opinion based on a detailed hypothetical, which asked Dr. Dahlgren to assume: (1) 

“Mr. Delisle worked hands on with sheet gaskets that bear the name Cranite 
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between approximately 1962 to 1965”; (2) those gaskets “contained approximately 

80 percent chrysotile asbestos”; (3) “Mr. Delisle scraped old Cranite gaskets off of 

equipment” generating visible dust that he inhaled; (4) “Mr. Delisle cut new 

Cranite sheet gaskets,” also generating visible dust that he inhaled; and (5) “Mr. 

Delisle did this work…almost daily during the five-day workweek during that time 

period.”  (T. 14:2167-68).  Dr. Dahlgren testified, based on that hypothetical, that 

Mr. Delisle’s exposure to Cranite gaskets was a substantial contributing cause of 

his mesothelioma.  (T. 14: 2169-70).3 

The use of hypothetical questions is a well-established method of eliciting 

specific causation opinions under Florida law.  See Charles W. Ehrhardt, Florida 

Evidence, § 704.2 (2015 ed.) (“[A]n expert may state an opinion based on facts 

which the expert does not personally know, by answering a hypothetical question 

in which certain facts are assumed true and the opinion is based on those facts.”).  

Moreover, Defendants cannot dispute that it is standard methodology for experts to 

render specific causation opinions based on their review of depositions and 

medical records.  In the end, the dispositive fact is that Dr. Dahlgren’s 

methodology for specific causation was never challenged.  Accordingly, that 

specific causation opinion, coupled with the unchallenged general causation 
                                                            
3  Dr. Dahlgren gave the same opinion in response to a modified hypothetical 
where he was asked to assume that Mr. Delisle only cut new Cranite gaskets, but 
was not exposed to Crane’s product in the old gaskets he had removed. (T. 
14:2170-71).  
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testimony offered by Dr. Brody and Dr. Roggli, provides competent record 

evidence to support the jury’s finding of liability as to Crane as the manufacturer 

of Cranite gaskets.  The panel overlooked that evidence. 

C. The Exclusion of Drs. Longo, Crapo, and Rasmuson Does Not 
Affect Plaintiff’s Case Establishing Causation as to R.J. 
Reynolds 

The evidence supporting general and specific causation is even more direct 

as to the Kent Micronite cigarettes manufactured by R.J. Reynolds.  As to general 

causation, the panel opinion unequivocally held that Dr. Rasmuson’s opinion 

passed muster under Daubert.   

With regard to his first opinion of general causation, regarding 
low-level exposure to his first opinion of general causation, 
regarding low-level exposure to crocidolite, Dr. Rasmuson 
demonstrated the reliability of his opinion and its helpfulness 
to the jury.  He not only cited the studies he had relied on, he 
also specified they were peer-reviewed and the results had 
been replicated.  He also explained the findings of the studies 
and how he had applied them to come to his conclusion.  

(Slip Op. at 17).  As to specific causation, the panel stated: “To the extent that Dr. 

Dahlgren offered opinions on causation as to Kent cigarettes and as to DeLisle’s 

prognosis and damages, no party has contested these opinions.”  (Slip Op. at 18 

n.12) (emphasis added). 

There can be no doubt that Dr. Dahlgren offered an opinion establishing 

specific causation for Kent cigarettes.  Plaintiff’s counsel elicited that opinion in 

the form of a hypothetical question, which asked Dr. Dahlgren to assume: (1) “Mr. 
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Delisle smoked approximately one pack of asbestos-containing Kent Micronite 

filtered cigarettes per day for approximately three years from between 1953 and 

1956”; (2) those cigarettes “contained at least 7 percent crocidolite asbestos during 

that time”; (3) those cigarettes “released asbestos fibers when smoked by Mr. 

Delisle”; and (4) “Mr. Delisle breathed in those asbestos fibers directly as he was 

inhaling on the filters while smoking those cigarettes.”  (T. 14:2164-65).  Dr. 

Dahlgren testified, based on that hypothetical, that Mr. Delisle’s smoking Kent 

Micronite cigarettes was a substantial contributing cause of his mesothelioma.  (T. 

14:2166).4   

A key assumption in the hypothetical posed to Dr. Dahlgren is that the 

cigarettes released asbestos fibers when smoked, an opinion that was offered or 

relied upon by four expert witnesses.  (Slip Op. at 13 (Dr. Longo), 14-15 (Dr. 

Millette), 16 (Dr. Crapo), and 17 (Dr. Rasmuson)).  The panel excluded the fiber-

release opinion offered by Dr. Longo because it was based on unreliable testing.  It 

then excluded the specific causation testimony of Drs. Crapo and Rasmuson 

because they were based on Dr. Longo’s unreliable fiber release testing.  But that 

leaves intact Dr. Millette’s fiber-release opinion, which the panel examined and 

                                                            
4  Dr. Dahlgren gave the same opinion in response to a modified hypothetical 
where he was asked to assume that Mr. Delisle smoked Kent Micronite cigarettes 
for only one year, as opposed to three years.  (T. 14:2166). 
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expressly found to be reliable under Daubert.  (Slip Op. at 15 (“The trial court did 

not abuse its discretion in holding Dr. Millette’s testimony admissible.”)).   

Moreover, the internal documents of R.J. Reynolds’s predecessor, Lorillard, 

confirm the company knew as early as 1954 that Kent Micronite cigarettes released 

asbestos fibers when smoked.  Although Lorillard no longer has records of the 

actual testing it performed on the Micronite cigarettes, Plaintiff introduced into 

evidence several documents produced by Lorillard discussing those results.  (See 

Plaintiff’s Exhibits 31, 32, 33, 36, 37, 38, 39, and 51 (admitted into evidence at T. 

18:2832-36)).  Lorillard’s corporate representative, Kevin Reinert, testified about 

company documents discussing the release of asbestos fibers, including one that 

stated Lorillard had “embarked upon a program attempting to work out a method 

for the elimination of the presence of such fibers in smoke.”  (T. 11:1544-45).       

Accordingly, Dr. Millette’s testimony and Defendant’s own documents 

provide ample evidentiary support for Dr. Dahlgren’s unchallenged specific 

causation opinion as to R.J. Reynolds’s Kent Micronite cigarettes.  Thus, the panel 

overlooked competent record evidence amply supporting the jury’s finding of 

liability against R.J. Reynolds as the manufacturer of Kent Micronite cigarettes.5   

                                                            
5   Although the panel opinion found the trial court erred in declining to give a non-
standard jury instruction regarding product use, the panel expressly held that is not 
a sufficient ground for granting a new trial.  (Slip Op. at 18 (noting “we address 
this issue, even though we would not have reversed on this issue alone”)). 
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II. THE PANEL’S PRONOUNCEMENT ON THE FABRE ISSUE 
CREATES CONFLICT WITH THIS COURT’S HOLDING IN 
LAGUEUX 

Based on its conclusion that Dr. Dahlgren’s failure to explain his 

methodology did not meet the Daubert standard for reliability, the panel held the 

trial court should not have admitted his “every exposure above background” theory 

of general causation.  The panel then stated in a footnote:   

Were we not concluding that Dr. Dahlgren’s testimony was 
inadmissible, it would have provided a sufficient basis for 
including at least six Fabre defendants on the verdict form, 
together with DeLisle’s testimony of his exposure to each of 
those products, and we would have reversed for failure to 
include the Fabre defendants.  

(Slip Op. at 13 n.10).  To the extent that footnote stands for the proposition that a 

defendant may add a nonparty to the verdict form as a Fabre defendant merely by 

showing that the plaintiff may have been exposed to the non-party’s product which 

may have contained asbestos, that holding departs from this Court’s holding in 

Lagueux v. Union Carbide Corp., 861 So. 2d 87 (Fla. 4th DCA 2003). 

A. The Court’s Statement Regarding the Fabre Issue Erases the 
Fault Requirement of Lagueux         

The seminal case on the inclusion of Fabre defendants in an asbestos 

personal injury case is W.R. Grace & Co.-Conn. v. Dougherty, where the court 

held that mere evidence of exposure to a product is not enough; rather, “there must 

be evidence of fault of a nonparty before a jury can determine the fault of that 

nonparty.”  636 So. 2d 746, 748 (Fla. 2d DCA 1994) (emphasis in original).  Citing 
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Florida Supreme Court precedent, the court in Dougherty discussed a number of 

factors relevant to determining whether a manufacturer of an asbestos-containing 

product can be found at fault, including: 

 “specific type of asbestos fiber incorporated into the product; the 
physical properties of the product itself; and the percentage of 
asbestos used in the product”;  

 “the shape and aerodynamics of the individual [asbestos] fibers”;  
 “the amount of dust a product generates”; and  
 “the ability of the asbestos fibers to become airborne and, hence, to 

be inhaled or ingested”         
Id. at 748 (quoting Celotex Corp. v. Copeland, 471 So. 2d 533, 538 (Fla. 1985)).  

The court held that a party seeking to add a Fabre defendant must “produce 

evidence establishing the specifics of different products, how often the products 

were used on the job sites, and the toxicity of those products,” explaining that 

“[t]his evidence would permit the jury to assess more accurately each of the 

asbestos products of both parties and nonparties on a job site and the likelihood of 

injury from each of the products.”  Id. (emphasis added). 

Dougherty makes clear that it is not enough merely to show that a plaintiff 

may have been exposed to a nonparty’s product which contained some unknown 

quantity and form of asbestos.  Rather, even when a plaintiff is proceeding under 

an “every exposure above background theory,” the party seeking to add a nonparty 

Fabre defendant to a verdict form still must show (1) the nonparty’s product 

contained asbestos fibers that had “the ability…to become airborne and, hence, to 
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be inhaled or ingested,” and (2) the plaintiff worked with the nonparty’s product in 

such a manner that he was actually exposed to asbestos fibers released by that 

product.  Absent such evidence, there has been no showing, beyond speculation, 

that the plaintiff was exposed to any asbestos at all. 

Moreover, the holding in Dougherty that “there must be evidence of fault of 

a nonparty” requires evidence demonstrating the unlawful conduct of each 

nonparty.  Hence, in a negligence or negligent failure to warn claim, there must be 

evidence that the nonparty failed to exercise reasonable care or failed to provide 

“an appropriate warning about particular risks of (the product) which (defendant) 

knew or should have known are involved in the reasonably foreseeable use(s) of 

the product.”  Fla. Std. Jury Instr. (Civil) 403.10.  In a strict liability claim, there 

must be evidence that the nonparty’s product was “in a condition unreasonably 

dangerous to the user” either because of its defective design or the lack of 

warnings.  Fla. Std. Jury Instr. (Civil) 403.7, 403.8. 

This Court adopted in full the holding of Dougherty in Lagueux.  See 

Lagueux, 861 So. 2d at 88-89 (quoting Dougherty and holding “there must be 

evidence of the nonparty’s fault before the issue can go to the jury”).  Thus, to the 

extent the panel’s statement on the Fabre issue erases the fault requirement 

imposed by Lagueux, it creates a direct intra-district conflict.  Such a departure 

from precedent can only be accomplished by the Court sitting en banc.  See, e.g., 
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Gonzalez v. Fla. Unemployment Appeals Comm’n, 80 So. 3d 335, 343 (Fla. 3d 

DCA 2010) (“Stare decisis mandates one panel of a district court of appeal may 

not overrule the decision of another.”).  Accordingly, en banc consideration is 

required to resolve this critical divergence in the law. 

B. The Panel Overlooked Evidence Showing the Trial Court 
Properly Excluded the Fabre Defendants From the Verdict 
Form  

If it was not the panel’s intention to overrule Lagueux, then the Court should 

reconsider the Fabre issue under the standard announced in Lagueux and 

Dougherty.  Such an analysis shows the panel overlooked evidence confirming the 

trial court properly denied Crane’s request to add Fabre defendants.  Simply put, 

Crane did not meet its burden of establishing, by a preponderance of the evidence, 

that the specific nonparties’ products to which Mr. Delisle was exposed even 

contained asbestos, much less a type of asbestos fiber with the capacity to “become 

airborne and, hence, to be inhaled or ingested.”  Dougherty, 636 So. 2d at 748.  At 

most, Crane elicited generic testimony from Dr. Rasmuson that various products 

manufactured by the non-parties (without identifying specific models or dates) 

“often typically was chrysotile containing” (T. 25:3931 (Garlock and A.W. 

Chesterton gaskets)), or “probably” contained asbestos (T. 25:3926 (Georgia-

Pacific joint compound)).  But on cross-examination, Dr. Rasmuson conceded that 
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he did not know whether any of the specific products to which Mr. Delisle was 

exposed actually contained friable asbestos during the relevant time periods. 

 T. 26:3974-76 (testifying all Georgia-Pacific joint compound was 
asbestos-free after 1977, that “Georgia-Pacific made asbestos-free 
joint compound even during ’71 to ’77,” and there was no evidence 
the product with which Mr. Delisle worked was the version that 
contained asbestos); 

 T. 26:3980 (testifying “sometimes asbestos was added” to Bakelite 
materials manufactured by Union Carbide, but that “much of it 
didn’t” contain asbestos); 

  T. 26:3984-85 (testifying with respect to Ford and Bendix brakes 
that he did not know how many brake jobs Mr. Delisle performed 
and that his brake work would not have increased his risk of 
developing mesothelioma); 

 T. 26:3985-86 (testifying with respect to gaskets and packing made 
by A.W. Chesterton and Garlock, that “some had asbestos and 
some didn’t,” as many were made of cork, rubber, neoprene, 
Teflon and other substances); 

 T. 26:3986-87 (testifying that any potential exposure to asbestos in 
Goulds or Ingersoll-Rand pumps would have come from gaskets 
or packing in those pumps, of which some, but not all, contained 
asbestos at different times)   

Thus, the record confirms Defendants did not present evidence showing, beyond 

speculation, these products contained asbestos at the time Mr. Delisle used them or 

that any asbestos fibers were of a type capable of being inhaled or ingested.   

By the discussion above, Plaintiff does not suggest that none of those 

products contained friable asbestos, but only that Defendants failed to carry their 

burden of introducing evidence connecting Mr. Delisle to the nonparties’ asbestos-

containing products.  By contrast, Plaintiff established with specificity both the 



Crane Co. v. Delisle,  
No. 4D13-4351, 4D14-146  

17 
 

presence and toxicity of asbestos in Cranite and in Kent Micronite cigarettes 

during the years Mr. Delisle was exposed to those products.  Plaintiff established 

that “Cranite sheet packing material” (which included both gaskets and packing) 

manufactured between 1920 and 1972 “was never manufactured without asbestos 

(T. 18:2815-2816), and that that material “was comprised of 75 percent to 85 

percent chrysotile asbestos.”  (T. 18:2820).  As to R.J. Reynolds, Plaintiff 

established that, between March 1952 and May 1956, “[e]ach Micronite filter 

attached to a Kent cigarette contained approximately 300 million crocidolite 

asbestos fibers” (T. 11:1455), which represented 7 percent asbestos (T. 11:1551). 

On the issue of fault, Crane asserted that “Plaintiff argued at trial that the 

health hazards related to asbestos were well known at the time relevant here and 

that this knowledge of those hazards could be attributed to all of the [Fabre 

defendants Crane sought to add].”  (Crane Init. Br. at 10 (citing T. 8:1043-45) 

(emphasis added)).  But the citation in Crane’s brief is to Plaintiff’s opening 

statement, not to any record evidence.  Of course, statements of counsel are not 

evidence.  Accordingly, Crane failed to establish any of the nonparties it sought to 

add as Fabre defendants possessed the knowledge necessary to give rise to a duty 

to warn Mr. Delisle.  It is axiomatic that, without evidence to establish a duty, there 

can be no showing of fault.  Accordingly, the record evidence shows the trial court 

properly refused to include the nonparties as Fabre defendants on the verdict form. 
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III. THE PANEL’S ASSERTION THAT THE $8 MILLION 
VERDICT IS THE HIGHEST EVER IN AN ASBESTOS 
PERSONAL INJURY CASE IS BELIED BY MULTIPLE 
LARGER ASBESTOS VERDICTS IN FLORIDA 

Plaintiff’s final point is exceedingly narrow and purely factual.  It concerns 

the panel’s statement, in its discussion of remittitur, that “the $8 million award was 

substantially higher than any previous award for a victim of mesothelioma or 

asbestosis.”  (Slip Op. at 20).  Plaintiff respectfully notes that the panel is 

mistaken, as evidenced by the following seven awards by Florida juries to 

plaintiffs suffering from mesothelioma, including two verdicts affirmed on appeal 

— one by this Court and another by the Florida Supreme Court: 

 Aubin v. Union Carbide Corp., 177 So. 3d 489, 499 (Fla. 2015) 
(reinstating jury verdict for plaintiff where “[t]he jury returned a 
$14,191,000 verdict” in favor of individual plaintiff in mesothelioma 
case) (verdict form attached as Appendix Tab A); 

 Union Carbide Corp. v. Garrison, 126 So.3d 1069 (4th DCA 2013) 
(Taylor, Conner, Klingensmith, JJ) (per curiam affirming jury award 
of $16,646,000 to injured plaintiff and $4 million to his wife in 
mesothelioma case) (verdict form attached as Appendix Tab B);  

 Batchelor v. American Optical Corp., et al., No. 2016-000012-CA-01 
(Cir. Ct. Miami-Dade Cty., Aug. 30, 2016) (awarding $15 million to 
injured plaintiff and $6 million to his wife in mesothelioma case) 
(verdict form attached as Appendix Tab C) 

 Taylor v. Georgia-Pacific LLC, No. 14-022141-CA-42 (Cir. Ct. 
Miami-Dade Cty. Aug. 12, 2015) (awarding $13 million to injured 
plaintiff and $4 million to his wife in mesothelioma case) (verdict 
form attached as Appendix Tab D); 

 Hampton v. Pneumo Abex, LLC, No. 13-CA-009741 (Cir. Ct. 
Hillsborough Cty. Aug. 27, 2014) (awarding $27,092,000 to injured 
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plaintiff, $3,746,400 to his wife, and $6,146,400 to their daughter in 
mesothelioma case) (verdict form attached as Appendix Tab E); 

 Mallia v. Bennett Auto Supply, Inc., No. 04-16237-CA-42 (Cir. Ct. 
Miami-Dade Cty. Dec. 15, 2005) (awarding $31 million to injured 
plaintiff in mesothelioma case) (verdict form attached as Appendix 
Tab F); 

 Dorhout v. United States Gypsum Co., No. 99-11802-CA-42 (Cir. Ct. 
Miami-Dade Cty. Dec. 1, 2000) (awarding $7,488,300 to injured 
plaintiff and $6,600,000 to his wife in mesothelioma case) (verdict 
form attached as Appendix Tab G).6  

At the very least, this Court should amend its opinion to omit this inaccurate 

statement.  Otherwise, courts and litigants throughout Florida will be misled by 

what appears to be a cap on damages in asbestos personal injury actions.  Indeed, 

on the very same day the panel decision was issued in this case, a defendant in 

Miami-Dade County cited this language in its motion for a new trial and for 

remittitur in the Batchelor action.  (See Defendant’s Mot. for New Trial in 

Batchelor v. American Optical Corp., et al., No. 2016-000012-CA-01 (Cir. Ct. 

Miami-Dade Cty., Sept. 14, 2016), at 23) (attached as Appendix Tab H).  Unless 

the panel opinion is amended, this error is certain to be repeated for years to come.  

While the undersigned counsel is obviously aware of the many higher verdicts, 

other litigants undoubtedly will be led astray by this erroneous statement. 

                                                            
6  Although the award to the injured plaintiff in Dorhout was slightly lower than 
the award in this case, the true value of that verdict is substantially higher in light 
of its age.  Factoring in inflation, the Dorhout award rendered in 2000 is worth 
approximately $10,464,790 in 2016 dollars.  See U.S. Bureau of Labor Statistics 
Consumer Price Index Calculator, available at http://data.bls.gov/cgi-
bin/cpicalc.pl.  
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CONCLUSION 

For the reasons stated above, the Court should grant rehearing, affirm the 

jury’s finding of liability and apportionment of fault, and remand for a new trial 

limited solely to determining the amount of damages. 

Alternatively, the Court should grant rehearing en banc to resolve the 

conflict with its prior holding in Lagueux on the issue of the Fabre defendants. 
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RULE 9.331(d) CERTIFICATION FOR EN BANC REHEARING 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
CRANE CO., R.J. REYNOLDS TOBACCO CO., and HOLLINGSWORTH 

& VOSE CO., 
Appellants, 

 
v. 
 

RICHARD DELISLE and ALINE DELISLE, his wife, 
Appellees. 

 
Nos. 4D13-4351 and 4D14-146 

 
[November 9, 2016] 

 
Consolidated appeals and cross-appeal from the Circuit Court for the 

Seventeenth Judicial Circuit, Broward County; John Murphy, III, Judge; 
L.T. Case No. CACE12025722. 

 
Rebecca C. Kibbe of K&L Gates LLP, Miami, for appellant Crane Co. 
 
Elliot H. Scherker, Sabrina R. Ferris, Julissa Rodriguez, Brigid F. Cech 

Samole, and Stephanie L. Varela of Greenberg Traurig, P.A., Miami, for 
appellants R.J. Reynolds Tobacco Company and Hollingsworth & Vose Co. 

 
Gary M. Farmer, Sr. of Farmer Jaffe Weissing Edwards Fistos & 

Lehrman P.L., Fort Lauderdale, and David A. Jagolinzer of The Ferraro 
Law Firm, Miami, for appellees. 

 
ON MOTION FOR REHEARING 

WARNER, J. 
 

We deny appellant’s motion for rehearing, withdraw our previously 
issued opinion and substitute the following in its place. 

  
Crane Co. and R.J. Reynolds Tobacco Co. appeal from an adverse jury 

verdict in favor of Richard DeLisle in which the jury found that both 
appellants’ products containing asbestos were substantial contributing 
causes to appellee DeLisle’s mesothelioma and awarded substantial 
damages.  Crane primarily argues that the court erred in not excluding 
expert causation testimony, in denying its motion for directed verdict, and 
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in excluding Fabre1 defendants from the verdict form.  R.J. Reynolds 
argues that the court erred in admitting expert testimony and in refusing 
a non-standard jury instruction.  Both Crane and R.J. Reynolds argue that 
the court abused its discretion in failing to grant a remittitur.  DeLisle 
cross-appeals the inclusion of a Fabre defendant on the verdict form.  We 
hold that the court abused its discretion in admitting expert testimony and 
thus reverse for a new trial for R.J. Reynolds and for entry of a directed 
verdict for Crane.  We also address, for the purposes of new trial, the jury 
instruction issue and the damage award. 

 
After developing mesothelioma, DeLisle filed a personal injury action 

against sixteen defendants, claiming that each caused him to be exposed 
to asbestos.  He alleged negligence and strict liability under failure-to-warn 
and design-defect theories.  Of these defendants, DeLisle proceeded to trial 
only against Crane, Lorillard Tobacco Co., and Hollingsworth & Vose Co. 
(“H&V”).2 

 
At trial, DeLisle presented evidence that he was exposed to asbestos 

fibers from sheet gaskets while working at Brightwater Paper Co. between 
1962 and 1966.  Crane, a valve and pump manufacturer, used “Cranite” 
sheet gaskets containing chrysotile asbestos fibers.  DeLisle also testified 
that he smoked Original Kent cigarettes with asbestos-containing 
“Micronite” filters from 1952 to 1956.  These cigarettes were produced by 
Lorillard’s predecessor, and the filters were supplied by a former 
subsidiary of H&V.  The filters contained crocidolite asbestos.3  In addition 
to Cranite gaskets and Kent cigarettes, DeLisle testified that he was 
exposed to asbestos-containing products from the following nonparty 
defendants: Garlock Sealing Technologies, LLC; A.W. Chesterton Co.; Ford 
Motor Co.; Honeywell International, Inc., f/k/a Allied Signal, as successor 
in interest to Allied Corp., as successor in interest to The Bendix Corp.; 
Georgia-Pacific LLC, f/k/a Georgia-Pacific Corp.; Goulds Pumps, Inc.; 
Union Carbide Corp.; Brightwater; and Owens-Corning Fiberglass. 

 
Lorillard contested DeLisle’s use of Kent cigarettes.  DeLisle testified 

that he smoked on average a pack of Kent cigarettes a day from junior high 
school until he enlisted in the army in 1957.  Two of his high school 
friends, however, did not recall him smoking, and his former wife testified 
that by the late 1960’s, DeLisle was only smoking unfiltered cigarettes. 

 
1 Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993). 
2 R.J. Reynolds is the successor by merger to both Lorillard and H&V. 
3 Crocidolite is a type of asbestos.  There are various types of asbestos, including, 
as relevant to this case, chrysotile asbestos.  The toxicity of different types was 
debated by the expert witnesses during the trial. 
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The parties hotly disputed causation, and even DeLisle’s own experts 

did not agree on which products produced sufficient exposure to asbestos 
to constitute a substantial contributing factor to DeLisle’s disease.  
Although all of DeLisle’s experts agreed that the crocidolite asbestos in the 
Kent filters was a causative factor, they disagreed as to whether the other 
products were substantial contributing factors. 

 
Appellees challenged each expert’s opinions under section 90.702, 

Florida Statutes, which adopted the Daubert4 test for expert testimony.  
DeLisle introduced the causation expert opinions of Drs. James Dahlgren, 
James Millette, James Crapo, and James Rasmuson.  Lorillard and H&V 
unsuccessfully moved to exclude their testimony, as well as any testimony 
regarding experiments conducted by Dr. William Longo.5  Dr. Dahlgren is 
a toxicologist who testified as to causation.  Dr. Millette is an 
environmental scientist who tested asbestos-containing products for fiber 
release.  Dr. Crapo, a pulmonologist, reviewed studies by both Dr. Longo 
and Dr. Millette to determine that Kent cigarettes would be a substantial 
contributing factor to mesothelioma.  Dr. Rasmuson, an industrial 
hygienist, relied on Dr. Longo’s testing to opine on DeLisle’s exposure.  
Following Daubert hearings, the trial court admitted each expert’s 
testimony. 

 
Before the jury, Dr. Dahlgren opined that “every exposure” above 

background levels to friable,6 inhaled asbestos—regardless of product, 
fiber type, and dose—would be considered a substantial contributing 
factor to DeLisle’s mesothelioma.  In contrast, Dr. Rasmuson testified that 
low-level exposures to chrysotile asbestos would not increase the risk of 
mesothelioma.  Dr. Crapo testified similarly to Dr. Rasmuson as to low-
level chrysotile asbestos. 

 
Crane, Lorillard, H&V, and DeLisle all moved for directed verdicts, and 

DeLisle sought to exclude any Fabre defendants from the verdict form.  The 
court denied the motions for directed verdict and determined that 
Brightwater, DeLisle’s former employer, and Owens-Corning, which 
manufactured asbestos-containing products that DeLisle had worked with 

 
4 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993). 
5 DeLisle did not, however, seek to introduce Dr. Longo as an expert witness. 
6 “Friable” is defined as “[e]asily crumbled or broken into small pieces.”  BLACK’S 
LAW DICTIONARY (10th ed. 2014).  In the context of the materials involved in this 
case, friable or dust-producing materials are the opposite of materials in which 
the asbestos remains encapsulated or encased. 



4 
 

at Brightwater, should be included on the verdict form.  The court excluded 
the remaining nonparty defendants as Fabre defendants. 

 
During the jury charge conference, Lorillard and H&V asked the trial 

court to instruct the jury on the threshold issue of whether DeLisle ever 
smoked Kent cigarettes.  DeLisle opposed the instruction.  The court 
denied the proposed instruction, reasoning that the issue was “subsumed 
in the [standard] instruction.” 

 
Following three days of deliberation, the jury awarded DeLisle $8 

million in damages and apportioned fault as follows: 
 
• Crane: 16% 
• Lorillard: 22% 
• H&V: 22% 
• Brightwater: 20%  
• Owens-Corning: 20% 

 
After trial, Crane, Lorillard, and H&V variously moved for a judgment 
notwithstanding the verdict, judgment in accordance with their motions 
for directed verdict, a new trial, or, in the alternative, for a remittitur.  The 
trial court denied the motions.  The court then entered a final judgment 
awarding DeLisle $8 million in past and future non-economic 
compensatory damages, apportioned to Crane, Lorillard, and H&V based 
on the jury’s distribution of fault. 
 

Crane now appeals the trial court’s denial of its motions for directed 
verdict and judgment notwithstanding the verdict, and the court’s failure 
to exclude expert causation testimony.  It also appeals the denial of its 
motion for new trial based on the trial court’s exclusion of Fabre 
defendants.  R.J. Reynolds (for Lorillard and H&V) appeals the 
admissibility of expert testimony following the Daubert hearings as well as 
the failure to give a jury instruction on product use.  Crane and R.J. 
Reynolds jointly challenge the $8 million award as excessive.  DeLisle 
cross-appeals regarding the inclusion of Owens-Corning as a Fabre 
defendant. 

 
Admission of Expert Testimony 

 
Crane contends that Dr. James Dahlgren’s opinions as to its liability 

were not properly admitted, and R.J. Reynolds argues that the trial court 
abused its discretion by finding the testimony of Drs. Millette, Crapo, and 
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Rasmuson admissible under Daubert.7  We find that the court failed to 
properly exercise its gatekeeping function as to Drs. Dahlgren, Crapo, and 
Rasmuson. 

 
“The standard of review for trial court decisions concerning the 

qualifications of expert witnesses and the scope of their testimony is abuse 
of discretion.”  Tengbergen v. State, 9 So. 3d 729, 736 (Fla. 4th DCA 2009).  
“Further, a trial court ‘has broad discretion in determining the range of 
the subjects on which an expert can testify, and the trial judge’s ruling will 
be upheld absent a clear error.’”  Davis v. State, 142 So. 3d 867, 872 (Fla. 
2014) (quoting Penalver v. State, 926 So. 2d 1118, 1134 (Fla. 2006)). 

 
Since 2013, Florida has applied “the standards for expert testimony in 

the courts of this state as provided in Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993), General Electric Co. v. Joiner, 
522 U.S. 136 (1997), and Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 
(1999).”  2013 Fla. Sess. Law Serv. Ch. 2013-107 (H.B. 7015) (WEST).  
Section 90.702 codifies the standard: 

 
If scientific, technical, or other specialized knowledge will 
assist the trier of fact in understanding the evidence or in 
determining a fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or education may 
testify about it in the form of an opinion or otherwise, if: 
 
(1) The testimony is based upon sufficient facts or data; 
 
(2) The testimony is the product of reliable principles and 

methods; and 

 
7 DeLisle also argues that this court lacks the authority to apply Daubert, as 
incorporated through section 90.702, Florida Statutes (2015), which was adopted 
in 2013 prior to the trial in this case, because it is a legislative change to the 
evidence code that has not yet been approved by the Florida Supreme Court.  
However, statutes are presumed to be constitutional and are to be given effect 
until declared otherwise.  Mallory v. State, 866 So. 2d 127, 128 (Fla. 4th DCA 
2004).  Further, we, and other Florida appellate courts, have applied the statute 
to the admission of testimony.  Bunin v. Matrixx Initiatives, Inc., 41 Fla. L. Weekly 
D1308 (Fla. 4th DCA June 1, 2016); Booker v. Sumter Cty. Sheriffs Office/N. Am. 
Risk Servs., 166 So. 3d 189 (Fla. 1st DCA 2015); Perez v. Bell S. Commc’ns, Inc., 
138 So. 3d 492 (Fla. 3d DCA 2014); R.C. v. State, 192 So. 3d 606 (Fla. 2d DCA 
2016).  We therefore find that this argument lacks merit.  Moreover, if the Frye 
standard applied, most of the expert testimony clearly would be inadmissible as 
the experts failed to show that the methodology was generally accepted in the 
scientific community. 
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(3) The witness has applied the principles and methods 

reliably to the facts of the case. 
 

§ 90.702, Fla. Stat. (2015). 

Under section 90.702 and Daubert, 509 U.S. at 597, the trial courts 
must “act as gatekeepers, excluding evidence unless is it reliable and 
relevant.”  Hughes v. Kia Motors Corp., 766 F.3d 1317, 1328 (11th Cir. 
2014).  The trial courts “are charged with this gatekeeping function ‘to 
ensure that speculative, unreliable expert testimony does not reach the 
jury’ under the mantle of reliability that accompanies the appellation 
‘expert testimony.’”  Id. at 1328-29 (quoting Rink v. Cheminova, Inc., 400 
F.3d 1286, 1291 (11th Cir. 2005)).  “Whether an expert’s testimony is 
reliable depends on ‘the particular facts and circumstances of the 
particular case.’”  Id. at 1329 (quoting Kumho Tire, 526 U.S. at 158). 

 
To properly perform its gatekeeping function, the court must first 

determine that the expert is “qualified on the matter about which he [or 
she] intends to testify”; second, that the expert is employing “reliable 
methodology”; and third, that the expert’s testimony can “assist the trier 
of fact through the application of expertise to understand the evidence or 
fact in issue.”  Id.  In assessing whether an expert’s methodology is reliable, 
the court should consider the following factors: (1) whether the theory “can 
be (and has been) tested”; (2) whether it “has been subjected to peer review 
and publication”; (3) “the known or potential rate of error” for “a particular 
scientific technique”; and (4) whether the “theory or technique has been 
generally accepted by the relevant scientific community.”  Daubert, 509 
U.S. at 593-94. 

 
However, “[t]he court’s gatekeeping function requires more than simply 

‘taking the expert’s word for it.’”  United States v. Frazier, 387 F.3d 1244, 
1265 (11th Cir. 2004) (en banc) (quoting Fed. R. Evid. 702 advisory 
committee’s note (2000 amends.)).  “[S]omething doesn’t become scientific 
knowledge just because it’s uttered by a scientist; nor can an expert’s self-
serving assertion that his conclusions were derived by the scientific 
method be deemed conclusive.”  Hughes, 766 F.3d at 1331 (quoting 
McDowell v. Brown, 392 F.3d 1283, 1299 (11th Cir. 2004)) (alteration in 
original).  As the Supreme Court explained in Joiner, 

 
[t]rained experts commonly extrapolate from existing data.  
But nothing in either Daubert or the Federal Rules of 
Evidence requires a district court to admit opinion evidence 
that is connected to existing data only by the ipse dixit of the 
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expert.  A court may conclude that there is simply too great 
an analytical gap between the data and the opinion proffered. 

 
Joiner, 522 U.S. at 146.  Thus, “an expert opinion is inadmissible when 
the only connection between the conclusion and the existing data is the 
expert’s own assertions[.]”  McDowell, 392 F.3d at 1300.  Additionally, 
where an expert relies solely or primarily on their experience, the 
proponent of the testimony has the burden “to explain how that experience 
led to the conclusion [the expert] reached, why that experience was a 
sufficient basis for the opinion, and just how that experience was reliably 
applied to the facts of the case.”  Frazier, 387 F.3d at 1265. 
 

In Frazier, the defendant in a sexual assault case sought to introduce 
expert testimony that no hair or bodily fluids were discovered at the crime 
scene, and therefore it was unlikely he had assaulted the victim.  Id. at 
1252.  In upholding the exclusion of this testimony, the appellate court 
found the expert’s methodology unreliable and his opinion unhelpful to 
the jury.  Id. at 1265.  Although the expert relied on his experience and 
various tests, he never explained how they supported his opinion.  Id.  He 
failed to offer “any hard information” or show that “his opinions had been 
subjected to peer review or, even, the percentage of cases in which his 
opinion had been erroneous.”  Id.  The court stated, 

 
While the expert’s statement that the recovery of hair or 
seminal fluid “would be expected” expresses an intrinsically 
probabilistic or quantitative idea, the probability it expresses 
is unclear, imprecise and ill-defined. . . . Without knowing 
how frequently hair or seminal fluid is transferred during 
sexual conduct in similar cases—whether derived from 
reliable studies or based on some quantification derived from 
his own experience—it would be very difficult indeed for the 
district court (or for that matter the jury) to make even an 
informed assessment, let alone to verify that the recovery of 
hair or fluid evidence in this case “would be expected.” 

 
Id.  The expert’s “imprecise and unspecific” opinion meant that “the jury 
could not readily determine whether the ‘expectation’ . . . was a virtual 
certainty, a strong probability, a possibility more likely than not, or 
perhaps even just a possibility.”  Id. at 1266.  Thus, the opinion “easily 
could serve to confuse the jury, and might well have misled it.”  Id. 
 

Similarly, in Hughes, 766 F.3d at 1331, involving an automobile 
accident, the exclusion of expert testimony was upheld where the expert’s 
“leap from data to opinion was too great[.]”  The expert in Hughes opined 
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that the plaintiff would not have sustained the fatal injury had the vehicle 
been equipped with a shut-off switch, based on the evidence, his 
experience, and relevant literature.  Id. at 1330. 

 
He explained in his report that he reached his conclusion 
based on the scientific method, without further explaining 
how he tested his hypothesis to support his conclusions.  
During his deposition, he explained a bit more—declaring 
that the amount of intrusion and the velocity of the adjacent 
door were the most important factors to his evaluation—but 
even then, his explanation went no further.  He did not 
explain how those two variables were relevant, nor did he 
explain how he used those factors to reach his conclusion. 

 
Id. (footnote omitted).  Moreover, the expert admitted that he was unable 
to rule out other impacts as the cause of the injury, and was unable to 
explain how they would have affected the plaintiff.  Id.  The Hughes court 
noted that, like in Frazier, the expert “offered precious little in the way of 
a reliable foundation or basis for his opinion.”  Id. at 1329 (quoting Frazier, 
387 F.3d at 1265). 
 

In sum, the trial court’s gatekeeping role is not a passive role.  The 
court should affirmatively prevent imprecise, untested scientific opinion 
from being admitted.  The expert must explain his or her methodology and 
how it is applied to the data relevant to the case.  Further, when relying 
on other studies, the expert must identify those studies and explain how 
they support the application of the methodology used.  We evaluate the 
various challenged experts and the trial court’s rulings on the admissibility 
of their opinions with the foregoing principle in mind. 

 
i. Dr. James Dahlgren 

 
 Dr. James Dahlgren is a medical doctor, specializing since 1977 in 
occupational and environmental medicine, with a subspecialty in 
toxicology.  He is not a scientist, but has studied and worked in the field 
of treating workers exposed to industrial chemicals, including asbestos.  
At trial, he was the sole witness to testify that exposure to low levels of 
chrysotile asbestos through Crane products was a substantial cause of 
DeLisle’s mesothelioma. 
 

In arriving at his opinion on causation, Dr. Dahlgren followed a two-
step process, first determining general causation, i.e. the ability of the 
substance to cause the disease, then determining whether the particular 
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individual had sufficient exposure to the substance to have that health 
effect. 

 
 In analyzing whether a particular substance caused DeLisle’s disease, 
Dr. Dahlgren stated that he had relied on the Bradford Hill criteria8 for 
determining causation based upon epidemiology studies, animal studies, 
experimental studies, and other studies.  These criteria are “strength, 
consistency, specificity, temporality, biological gradient, plausibility, 
coherence, experiment[,] and analogy[.]”  Dr. Dahlgren was not asked to 
explain what the factors mean or how he used them to analyze causation.  
He also stated that he had applied his training and experience, but he was 
not asked and did not explain how his experience provided a sufficient 
basis for his conclusions. 
 

Based upon his review and collection of the literature on the disease, 
Dr. Dahlgren testified that both chrysotile and crocidolite asbestos can 
cause mesothelioma.  When asked on cross-examination whether all 
commercial types of asbestos were similar in terms of their potency, he 
said, “Probably.  I know that there’s some dispute about that, but, in my 
opinion, based on animal studies, I believe they’re pretty comparable in 
potency.” (Emphasis added).  He did not provide nor discuss the results of 
the animal studies on which he relied, except for admitting that the view 
that the potency of chrysotile fibers were equivalent to amphibole asbestos 
was contrary to pathology studies on human lung tissue (as opposed to 
animal studies).  Dr. Dahlgren rejected the human studies because he did 
not believe that they took into account that chrysotile was the most 
common form of asbestos in the world, and he considered the controlled 
animal studies to be more legitimate. 

 
Dr. Dahlgren relied on one study by a South African doctor, Dr. Wagner, 

but that study was of crocidolite, not chrysotile asbestos.  And, although 
he was aware that Dr. Wagner had later concluded that there was no clear 
evidence that chrysotile asbestosis caused mesothelioma tumors, Dr. 
Dahlgren indicated he relied on Dr. Wagner’s prior work. 

 
Apart from the Wagner study, Dr. Dahlgren could not recall the names 

of other papers on which he relied.  But then he admitted that there were 
many papers which showed that amphibole asbestos was many times 
more potent (some studies showing a hundred times more potent) than 
chrysotile fibers.  He could not point to any study involving chrysotile alone 
which showed that the different fibers were similar in potency.  The one 

 
8 The Bradford Hill criteria refers to a list of criteria developed by epidemiologist 
Dr. Bradford Hill in the 1960s. 
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paper he did rely on regarding studies of asbestos doses involved mixed 
types of asbestos.  Unfortunately, none of the papers were provided to the 
trial court.  He had not done any research himself to determine the amount 
of asbestos required to cause mesothelioma. 

 
Dr. Dahlgren maintained that “every exposure” to asbestos of any kind 

above background level would be a substantial contributing cause of 
mesothelioma.  He stated that “background level is pretty well accepted to 
be .0002 fibers per CC, a little higher in some studies, a little lower in 
others[.]”  Although there is a gap between the background level and those 
levels at which there is an increased risk of disease, the studies he relied 
on had been unable to establish the threshold.  He did not know of any 
study which supported his “every exposure” conclusion, nor did he think 
that such a study could be done.  He did refer generally to several studies 
finding increased mesothelioma rates from “very low levels” of exposure.  
However, he conceded that “none of those studies actually said that each 
and every exposure above background contribute[d] to . . . mesothelioma 
risk[.]” 

 
Based on this, the trial court accepted Dr. Dahlgren as an expert and 

found that his opinions were supported by sufficient data and peer-
reviewed studies, and were based upon reliable principles and methods. 

 
We cannot find that the trial court properly exercised its discretion in 

admitting Dr. Dahlgren’s opinions.  Although Dr. Dahlgren may be an 
expert in the field of occupational medicine and evaluation of 
mesothelioma, the record does not in any way support a finding that his 
opinions were supported by sufficient data or based upon reliable 
principles and methods under a proper Daubert analysis.  While Dr. 
Dahlgren stated that he relied on accepted methodology in reaching his 
opinions, i.e. the Bradford Hill criteria, he did not explain that 
methodology at all.  The Bradford Hill criteria are used to evaluate the 
strength of an association between two factors (such as asbestos and 
mesothelioma) from epidemiological studies.  Milward v. Acuity Specialty 
Products Group, Inc., 639 F.3d 11 (1st Cir. 2011), provides an explanation 
of the criteria and how they are applied: 

 
Dr. Smith’s opinion was based on a “weight of the evidence” 

methodology in which he followed the guidelines articulated 
by world-renowned epidemiologist Sir Arthur Bradford Hill in 
his seminal methodological article on inferences of causality.  
See Arthur Bradford Hill, The Environment and Disease: 
Association or Causation?, 58 Proc. Royal Soc’y Med. 295 
(1965). 
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Hill’s article explains that one should not conclude that an 

observed association between a disease and a feature of the 
environment (e.g., a chemical) is causal without first 
considering a variety of “viewpoints” on the issue.  These 
viewpoints include: the strength or frequency of the 
association; the consistency of the association in varied 
circumstances; the specificity of the association; the temporal 
relationship between the disease and the posited cause; the 
dose response curve between them; the biological plausibility 
of the causal explanation given existing scientific knowledge; 
the coherence of the explanation with generally known facts 
about the disease; the experimental data that relates to it; and 
the existence of analogous causal relationships.  See id. at 
295–99. 
 

Although Hill identified nine viewpoints, it is generally 
agreed that this list is not exhaustive and that no one type of 
evidence must be present before causality may be inferred. 

 
Id. at 17 (footnote omitted).  These criteria are usually applied by 
epidemiologists in evaluating causation.  “Several courts that have 
considered the question have held that it is not proper methodology for an 
epidemiologist to apply the Bradford Hill factors without data from 
controlled studies showing an association.”  In re Fosamax Prods. Liab. 
Litig., 645 F. Supp. 2d 164, 188 (S.D.N.Y. 2009). 
 
 Not only did Dr. Dahlgren fail to explain the Bradford Hill criteria or 
how they applied, he did not provide any data or studies of the association 
between mesothelioma and chrysotile asbestos at low levels.  All of the 
studies upon which he relied were studies of mixed types of asbestos, even 
though he was giving opinions on causation from products containing only 
chrysotile asbestos.9  And his assumptions on the equivalency of the 
potency of all types of asbestos were also unsupported by any reliable data.  
Instead, they were based upon his thinking that all commercial types of 
asbestos were probably of the same potency.  As well, he thought that his 
opinion that levels of exposure “significantly” above background level could 
cause disease were “fair.”  Thus, even if the methodology was appropriate, 
it was not supported by any data. 
 

 
9 It is unclear from the record which type(s) of asbestos were involved in the 
animal studies. 
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 The opinion that every asbestos exposure level above background level 
is a substantial contributing factor has been rejected repeatedly by courts 
as insufficiently supported by data or testing to satisfy Daubert. 
 

The “every exposure” theory has been advanced by plaintiffs 
and their experts in a number of recent cases.  See Joseph 
Sanders, The “Every Exposure” Cases and the Beginning of the 
Asbestos Endgame, 88 Tul. L.Rev. 1153, 1157 (2014).  The 
“every exposure” theory “represents the viewpoint that, 
because science has failed to establish that any specific 
dosage of asbestos causes injury, every exposure to asbestos 
should be considered a cause of injury.”  Yates v. Ford Motor 
Co., 113 F.Supp.3d 841, 846 (E.D.N.C. 2015); see also Krik v. 
Crane Co., 76 F.Supp.3d 747, 750–51 (N.D.Ill. 2014).  The 
judicial reception to this theory has been largely negative.  
Numerous courts have excluded expert testimony or evidence 
grounded in this theory, reasoning that it lacks sufficient 
support in facts and data.  See, e.g., Yates, 113 F.Supp.3d at 
846–47; Comardelle v. Pa. Gen. Ins. Co., 76 F.Supp.3d 628, 
633–35 (E.D.La. 2015); Krik, 76 F.Supp.3d at 752–53; 
Davidson v. Ga. Pac. LLC, No. 12–1463, 2014 WL 3510268, at 
*5 (W.D.La. July 14, 2014); Anderson v. Ford Motor Co., 950 
F.Supp.2d 1217, 1225 (D.Utah 2013); Sclafani v. Air & Liquid 
Sys. Corp., No. 12–3013, 2013 WL 2477077, at *5 (C.D.Cal. 
May 9, 2013); Smith v. Ford Motor Co., No. 8–630, 2013 WL 
214378, at *2 (D.Utah Jan. 18, 2013).  Likewise, applying the 
Daubert factors, courts have found that the theory cannot be 
tested, has not been published in peer-reviewed works, and 
has no known error rate.  E.g., Yates, 113 F.Supp.3d at 846–
47. 
 

Vedros v. Northrop Grumman Shipbuilding, Inc., 119 F. Supp. 3d 556, 562–
63 (E.D. La. 2015).  Vedros also rejected the claim that “every exposure 
above background level” was any different than the “every exposure” 
theory.  Id. 
 
 Similarly, Dr. Dahlgren’s theory is not supported by any studies, as it 
has not been tested.  There was no data presented at the hearing showing 
that chrysotile asbestos in low levels is associated with mesothelioma.  
Indeed, the other experts testifying for DeLisle all rejected such an 
association.  Dr. Dahlgren’s testimony was more of the nature of ipse dixit, 
i.e. that it should be reliable merely because he is an expert.  This is 
insufficient to satisfy Daubert.  Therefore, we conclude the court abused 
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its discretion in admitting Dr. Dahlgren’s testimony on the “every 
exposure” theory.10 
 

ii. Dr. William Longo 
 

 A substantial issue in reviewing the expert testimony was the reliability 
of studies conducted by Dr. William Longo.  In 1995, Dr. Longo published 
an article in the publication Cancer Research, based on his work in 1991 
for a plaintiff in a similar action against Lorillard and H&V.  In this first 
set of experiments, Dr. Longo “smoked” forty-year-old Kent cigarettes 
utilizing a hand-held syringe to smoke the cigarettes in an upright 
position.  The 1995 article was not subjected to formal peer review and 
was published in a section titled “Advances in Brief” and marked 
“Advertisement.”  Although Cancer Research is a peer-reviewed journal, 
Dr. Longo’s short article, under the journal’s policies, would have 
“receive[d] an accelerated review,” unlike the peer review to which other 
articles are subject.  Additionally, Dr. Longo failed to mention that when 
he performed a second round of tests, the results were dramatically 
different. 
 
 In 2012, Dr. Longo conducted more testing on Kent cigarettes.  Counsel 
for a plaintiff sent Dr. Longo four packs of the cigarettes for testing as to 
whether the smoke contained asbestos from the filter.  The cigarettes were 
nearly sixty years old at the time of testing; it was unclear where they came 
from, how they had been stored, or whether they sufficiently resisted aging 
and degradation to give accurate results.  The 2012 study showed the 
release of asbestos into the smoke, but the results again varied widely from 
the earlier experiments. 
 

Before trial, Lorillard moved to exclude any expert opinion or testimony 
about the experiments conducted by Dr. Longo on the basis that his work 
was unreliable and not based on sound scientific theories.  DeLisle’s 
counsel agreed that Dr. Longo’s testing would not be part of the case.  
However, Dr. Longo’s research came up multiple times during the trial, 
apparently relied on by several of the expert witnesses. 

 
 

 
10 Were we not concluding that Dr. Dahlgren’s testimony was inadmissible, it 
would have provided a sufficient basis for including at least six Fabre defendants 
on the verdict form, together with DeLisle’s testimony of his exposure to each of 
those products, and we would have reversed for failure to include the Fabre 
defendants. 
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iii. Dr. James Millette 
 

During Dr. James Millette’s Daubert hearing, he discussed his 
background in microscopic analysis and identification of particles.  He had 
published “about 60 or so” articles on asbestos in peer-reviewed journals.  
This included articles “measuring the potential for asbestos fibers to come 
out of different products[,]” including gaskets, packing, and dryer felts.  
None of these articles dealt with cigarette filters. 

 
 As to the cigarette filters, Dr. Millette testified that in 2010 and 2011, 
he received several packs of Kent cigarettes, in their original packaging, 
from a law firm.  They were sent to him in plastic containers and he was 
unsure of their origin or previous storage conditions.  Upon receiving the 
cigarettes, Dr. Millette tested them for degradation by visually looking for 
mold and mildew, and testing brittleness of the paper with tweezers.  He 
stated that there was no evidence of degradation and the paper was not 
brittle. 
 
 Dr. Millette then sent a cigarette from each package to Arista 
Laboratories for “smoking testing,” as such testing was outside his area of 
expertise.  He testified that Arista is an accredited, “independent 
laboratory group that does testing for cigarette companies and the 
government to determine . . . whether the cigarettes complied with certain 
regulations[.]”  Arista used a “smoking machine” to send each cigarette’s 
smoke through filter pads made of glass fibers.  Following an International 
Standards Organization (“ISO”) protocol and a Canadian Health Protocol, 
Arista performed both an “eight puff” test and a “two puff” test on the 
cigarettes, as well as a control.  The filters were then returned to Dr. 
Millette for analysis. 
 

Because the filter pads used by Arista were not designed for particle 
analysis, but for examining organic material, in order to detect asbestos 
fibers, Dr. Millette took a portion of each filter and dissolved the glass 
fibers using an acid-base wash, a type of indirect preparation.  This 
involved boiling the filter in acid for an hour, running it through a 
centrifuge, boiling it in a base, running it back through the centrifuge, and 
then suspending the remaining materials in water.  Dr. Millette then 
analyzed the solution using a transmission electron microscope. 

 
He did not find any fibers in the filters from the “two puff” test.  The 

detection limit was about 30,000 crocidolite asbestos fibers per cigarette.  
However, on the four filters from the “eight puff” test, he found between 
38,000 to 10 million fibers.  He had not calculated the error rate for the 
individual samples, but “it certainly would be within that range.”  The 
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fibers he observed were mostly individual or smaller particles, rather than 
bundles or clusters.  He admitted that the acid wash preparation could 
have broken up such bundles, but it was unlikely because then he would 
have been able to see the fibers without the acid wash.  He also testified 
that indirect preparations generally net higher numbers of particles. 

 
Dr. Millette acknowledged that there is no standard method or body of 

literature for testing asbestos in cigarette smoke, nor did any of his 
publications cover such testing.  His testing of Kent cigarettes had not 
been published or peer reviewed, but the acid-base method is peer 
reviewed, with two publications describing the methodology listed in his 
report.  He testified that it is generally accepted in the scientific community 
among material scientists for this type of testing. 

 
He also testified that his use of the electron microscope to identify 

asbestos fibers had also appeared in peer-reviewed publications listed in 
his report.  Additionally, he testified that Arista’s testing was done 
pursuant to the two protocols, and although he could not recall any 
particular publications, they were standard methods that had been peer 
reviewed. 

 
 The trial court then found that Dr. Millette was adequately qualified as 
an expert, his testimony was based on sufficient data, and was “the 
product of reliable principles and methods . . . that have been peer 
reviewed before, and he’s applied these principle[s] and methods to the 
facts of the case,” such that his testimony would be allowed.  Dr. Millette 
later testified to his findings before the jury. 
 
 The trial court did not abuse its discretion in holding Dr. Millette’s 
testimony admissible.  He testified extensively as to his methods, which 
were simply new applications of generally accepted methodologies.  It is 
not necessary for a particular application of a methodology to have been 
peer reviewed to satisfy admissibility standards.11  See Kumho Tire Co. v. 
Carmichael, 526 U.S. 137, 151 (1999) (“It might not be surprising in a 
particular case, for example, that a claim made by a scientific witness has 
never been the subject of peer review, for the particular application at issue 
may never previously have interested any scientist.”). 
 
 

 
11 Dr. Millette’s methodology in this exact study has been upheld under Daubert.  
See Quirin v. Lorillard Tobacco Co., No. 13 C 2633, 2014 WL 716162, at *4 (N.D. 
Ill. Feb. 25, 2014). 
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iv. Dr. James Crapo 
 

Dr. James Crapo was originally deposed as Ford’s witness, but his 
deposition was introduced by DeLisle at trial.  In his deposition, Dr. Crapo 
opined that, based on “the weight of the medical literature,” crocidolite and 
amosite asbestos were “very potent.”  He did not consider exposure to 
chrysotile a cause of mesothelioma unless in very high doses.  He testified 
that DeLisle’s “smoking Kent Micronite cigarettes [which contained 
crocidolite asbestos] was a substantial contributing cause for his 
mesothelioma[,]” rather than his exposures to chrysotile asbestos. 

 
Dr. Crapo was familiar with Dr. Longo’s study, but testified that Dr. 

Longo’s “laboratory is one that I think often is at the far end of the 
spectrum on exposures to particles,” with results that are “often not 
reproduced by other industrial hygienists.”  Dr. Crapo nonetheless relied 
on the study because Dr. Longo had found crocidolite fibers in cigarette 
smoke, but admitted that “because of the issues of filter degradation, the 
time lapse, and the absence of a second validation from a different 
laboratory, . . . I would not rely on this for exact numbers for the release 
amount.”  Dr. Crapo also reviewed Dr. Millette’s study, but ultimately 
relied on the studies “[o]nly to the extent that I recognized that both 
Millette and Longo found fibers in the airstream coming through a 
Micronite filter,” but not to “establish the dose.”  He testified that “it would 
just be expected that a filter would release some of the fibers that are in 
it,” although he has never conducted any tests to verify that expectation.  
He summed up his testimony by stating, “What I’m trying to tell you is 
putting crocidolite, a very, very dangerous fiber, into a filter and having a 
person put that in his mouth and suck on it, . . . that sounds very 
dangerous to me.”  Based on this, the trial court found that Dr. Crapo’s 
testimony was reliable under Daubert. 

 
Dr. Crapo’s testimony is similar to the expert testimony in United States 

v. Frazier, 387 F.3d 1244, 1265 (11th Cir. 2004), where the expert stated 
that the recovery of hair or seminal fluid from an assault scene “would be 
expected,” but failed to state the basis for the opinion.  Like the expert in 
Frazier, Dr. Crapo “offered precious little in the way of a reliable foundation 
or basis for his opinion.”  Id.  Because he left his basis unstated, he did 
not provide enough for the court to evaluate the reliability of his opinion.  
Dr. Crapo effectively told the court to take his word for it.  Although he 
relied on the studies by Dr. Longo and Dr. Millette, it was only to assume 
some level of fiber release.  Thus, he did not establish any dose.  Otherwise, 
he relied on his experiences, but did not explain how they applied.  
Furthermore, he relied on the “weight of medical literature” without 
identifying any specific literature.  Accordingly, we find that Dr. Crapo’s 
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testimony did not demonstrate the reliability of his opinion, nor its 
helpfulness.  This is not to say that he could not have possibly been 
admitted under Daubert; there simply is not enough in the record for the 
court to have made a proper determination. 

 
v. Dr. James Rasmuson 

 
Dr. James Rasmuson was called by Crane, and the trial court 

conducted a Daubert hearing.  He is an industrial hygienist and 
toxicologist.  Dr. Rasmuson opined that DeLisle’s mesothelioma risk was 
increased by even low-level exposure to crocidolite or amosite asbestos 
(both of which are referred to as types of amphibole asbestos).  He 
explained that he based his opinion on three peer-reviewed case control 
studies which compared mesothelioma rates with type of asbestos and 
degree of exposure.  He explained the results and noted that the three 
separate studies had replicated the results.  He stated, based on the 
results, what the background level was for crocidolite fibers. 

 
Dr. Rasmuson also opined that smoking Kent cigarettes would 

constitute a significant exposure to crocidolite asbestos.  Dr. Rasmuson 
stated that he relied solely on Dr. Longo’s studies to come to this 
conclusion.  He did not know whether the methodology that Dr. Longo 
used was an acceptable methodology, although it sounded “reasonable” to 
him even though he was not qualified in that area.  He testified that “if Dr. 
Longo’s tests are anywhere in the ball park . . . , even if they’re higher than 
what was observed by some significant factor, there still could be some 
level of risk” from Kent cigarettes.  Dr. Rasmuson had assumed, without 
knowing, that Dr. Longo’s article had been peer reviewed.  Dr. Rasmuson 
testified that Dr. Longo’s study was “the type of evidence that would be . . . 
reasonably relied upon by experts” in his field. 

 
With regard to his first opinion of general causation, regarding low-level 

exposure to crocidolite, Dr. Rasmuson demonstrated the reliability of his 
opinion and its helpfulness to the jury.  He not only cited the studies he 
had relied on, he also specified that they were peer-reviewed and the 
results had been replicated.  He also explained the findings of the studies 
and how he had applied them to come to his conclusion. 

 
With regard to his Kent-specific opinions, Dr. Rasmuson concluded 

that the exposure would have been significant, and he testified that Dr. 
Longo’s study was the sole study that he relied on to form the basis of his 
opinion.  However, he did not know whether the methodology underlying 
Dr. Longo’s study was an accepted methodology, nor did he know whether 
the published study was peer reviewed, which it was not.  The trial court 
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therefore could not conclude that Dr. Rasmuson’s opinions were based 
upon reliable data, or that his Kent-specific causation opinion was reliable 
and satisfied the Daubert standard. 

 
In sum, Drs. Crapo and Rasmuson failed, at least in part, to 

demonstrate the reliability of their opinions on this record.  Further, they 
failed to support their opinions with reliable data.  Because their opinions 
should not have been admitted, we reverse for a new trial for R.J. Reynolds. 

 
 As for Crane, Dr. Dahlgren’s opinion was the sole evidence on causation 
against Crane regarding the link between its products and DeLisle’s 
mesothelioma.  As we find that his testimony did not satisfy the standard 
of Daubert and that his “every exposure” theory was insufficient to 
establish liability, we reverse the denial of a directed verdict for Crane and 
direct that a verdict be entered in its favor.12 
 

Jury Instruction 
 

R.J. Reynolds next argues that the trial court erred by refusing to 
instruct the jury and to submit for its consideration the threshold question 
of whether DeLisle actually used Lorillard and H&V’s products.  Because 
we are reversing for a new trial, we address this issue, even though we 
would not have reversed on this issue alone. 

 
“Generally, the applicable standard jury instructions are presumed 

correct and should be given unless such instructions are erroneous or 
inadequate.”  Aubin v. Union Carbide Corp., 177 So. 3d 489, 516 (Fla. 
2015).  A trial court, however, is not inexorably bound to the standard 
instructions: 

 
A trial court abuses its discretion when it fails to give a 
proposed instruction that is (1) an accurate statement of the 
law, (2) supported by the facts of the case, and (3) necessary 
for the jury to properly resolve the issues, so long as the 
subject of the proposed instruction is not covered in other 
instructions given to the jury and the failure to instruct is 
shown to be prejudicial. 
 

R.J. Reynolds v. Jewett, 106 So. 3d 465, 467 (Fla. 1st DCA 2012). 
 

 
12 To the extent that Dr. Dahlgren offered opinions on causation as to Kent 
cigarettes and as to DeLisle’s prognosis and damages, no party has contested 
these opinions. 
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The trial court refused to give Lorillard’s instruction as to whether 
DeLisle smoked cigarettes because it was not a standard instruction and 
the question was inherent in the standard instruction, even though the 
trial court thought that the standard instructions should include one on 
product use.  The standard instructions do appear to, in some measure, 
assume product use, and thus we agree that where product use is 
contested, as it was in this case, a targeted instruction to the jury to 
determine this issue first would be appropriate. 

 
Nevertheless, given that the issue was hotly contested and thoroughly 

addressed in preliminary instructions, the testimony, and in closing 
argument, it is not reasonable to think that the jury was misled and would 
have or could have found for DeLisle on his claims without also concluding 
that he smoked Kent cigarettes.  But as we are reversing for a new trial on 
other grounds, the court should consider giving an appropriate instruction 
on product use in any new trial. 

 
Damage Award 

 
Both R.J. Reynolds and Crane challenge the jury’s $8 million award as 

excessive and argue that the trial court abused discretion in denying 
remittitur.  They note, in part, that in closing argument, DeLisle’s counsel 
asked the jury to compensate DeLisle based upon the rate the parties 
compensated their experts.  We agree with Judge Wetherell in his 
dissenting opinion in R.J. Reynolds Tobacco Co. v. Townsend, 90 So. 3d 
307 (Fla. 1st DCA 2012), that this is an improper analogy because it 
focuses on the defendant’s ability to pay, not the loss to the plaintiff.  Id. 
at 318 (Wetherell, J., concurring in part, dissenting in part) (stating that 
counsel’s argument that “the jury could use the annual compensation of 
one of [defendant’s] experts . . . and one of its executives . . . as ‘reasonable 
gauges or measuring sticks’ to value the time Appellee lost with her 
husband as a result of his premature death from lung cancer” was 
improper because it was “nothing more than a thinly veiled invitation for 
the jury to lavishly compensate Appellee for the death of her husband 
simply because [the defendant] could afford to do so”). 

 
Section 768.74(3), Florida Statutes (2016), requires the court to subject 

a damage award to “close scrutiny.”  One of the criteria that the court must 
consider is “[w]hether the trier of fact took improper elements of damages 
into account or arrived at the amount of damages by speculation and 
conjecture[.]”  § 768.74(5)(c), Fla. Stat.  In this case, DeLisle’s attorney 
stated the hourly pay rates charged by the experts and provided the jury 
with calculations that reflected an award of an amount in this range for 
each hour of each day that DeLisle had been ill.  Counsel encouraged the 
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jury to take into account an improper measure of damage by using the 
defendants’ ability to pay its experts as the gauge for a damage award. 

 
Werneck v. Worrall, 918 So. 2d 383, 388 (Fla. 5th DCA 2006), is 

instructive.  There, in a wrongful death case against a trucking company, 
the plaintiff’s attorney suggested to the jury in closing that it calculate the 
pain and suffering to the survivors based upon the number of trucks 
owned by the company.  Id.  The court held that this was an improper 
basis for an award: 

 
Although, as Appellee points out, the number of trucks and 
hourly wage of a daycare worker were in evidence, this 
evidence was introduced for different purposes and had no 
“logical nexus in deduction or analogy” to the amount of pain 
and suffering incurred by Appellee.  Wright & Ford Millworks, 
Inc. v. Long, 412 So. 2d 892 (Fla. 5th DCA 1982).  The fact 
that counsel could have suggested a wholly arbitrary number 
to the jury does not give counsel carte blanche to mislead the 
jury by knowingly urging it to employ specious methodology 
. . . .  

 
Id. (footnote omitted).  Similarly, in this case, while the hourly rate of the 
experts was in evidence, it was not for the purpose of establishing DeLisle’s 
damages, and it was a “wholly arbitrary number” to use to establish 
damages, focused on what the defendants could pay.  Id.  It appears that 
the jury relied on counsel’s suggestions to arrive at its verdict.  The appeal 
to the jury to use this wholly improper and arbitrary means of measuring 
the damages to DeLisle should have warranted a remittitur or a new trial 
on damages. 
 

Conclusion 
 

As we are reversing for a new trial for R.J. Reynolds based on the 
improper admission of the expert testimony, the new trial should include 
the issue of damages because of the foregoing analysis. 

 
At a new trial, the court should also reconsider the prior inclusion of 

Owens-Corning on the verdict form as a Fabre defendant, as raised on 
cross-appeal by DeLisle.  Dr. Rasmuson testified that DeLisle’s exposure 
to Owens-Corning products containing asbestos would be a substantial 
contributing factor to DeLisle’s mesothelioma, but his testimony on this 
issue did not meet the test of Daubert. 
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 For the foregoing reasons we reverse and remand for entry of a directed 
verdict for Crane and for a new trial on all issues as to R.J. Reynolds. 
 
CIKLIN, C.J., and KLINGENSMITH, J., concur.  

 
*            *            * 
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IN THE CIRCUIT COURT OF THE 17TH
JUDICIAL CIRCUIT IN AND FOR BROWARD
COUNTY, FLORIDA

ASBESTOS DIVISION

CASE NO.: 12-25722 (27)

RICHARD DELISLE,

Plaintiff,

v.

A.W. CHESTERTON COMPANY, et al.,

Defendants.

DEFENDANTS' MOTION TO VACATE FINAL JUDGMENT

Defendant R.J. Reynolds Tobacco Company (Reynolds), as successor-by-merger to

Lorillard Tobacco Company, (Lorillard)," and Defendant Hollingsworth & Vose Co. (H&V),

seek entry of an order vacating the Court's Final Judgment, dated November 6, 2013, and its

underlying verdict.

FACTUAL BACKGROUND

1. In this asbestos personal-injury action, Plaintiff sued sixteen defendants, including

Lorillard and H&V, seeking damages for claims based on negligence and strict liability. The

case proceeded to trial against just three defendants - Lorillard, H&V, and Crane Co. On

1 Lorillard was a defendant in this cause and was an appellant/cross-appellee in an appeal from
this Court's November 6, 2013 Final Judgment. Lorillard Tobacco Co. et al. v. Richard DeLisle,
et al., No. 4D14-146; Crane Co., et al. v. Richard DeLisle, etc., et al., No. 4D13-4351. During
the course of that appeal, on June 12, 2015, Reynolds became the successor-by-merger to
Lorillard as a result of a corporate merger, and Lorillard ceased to exist as a corporate entity.
Reynolds, therefore, became the proper party to the appeal in the Fourth District Court of
Appeal, in place of Lorillard and, on August 7, 2015, Reynolds moved the Fourth District to
substitute it in place of Lorillard's appeal. The Fourth District granted Reynolds' motion on
August 19, 2015. A copy of the Fourth District's August 19, 2015 order is attached as Exhibit 1.
Reynolds and H&V are separate entities. -
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September 17, 2013, the jury entered a verdict against all Defendants, awarding $8,000,000.00 in

compensatory damages and allocating 22% fault to Lorillard, 22% fault to H&V, 16% fault to

Crane Co., and 20% each to non-parties Owens-Corning and Brightwater (the Verdict).

2. On November 6, 2013, this Court entered a final judgment reducing the

compensatory damages award to $1,760,000.00 against Lorillard, $1,760,000.00 against H&V,

and $1,280,000.00 against Crane Co. based on the jury's allocation of fault. Exhibit 2 (Final

Judgment).

3. Lorillard and H&V appealed the judgment. Exhibit 3 (Joint Notice of Appeal).

They raised the following issues on appeal: (1) that the trial court erred in admitting certain

unreliable expert testimony on the issue of whether asbestos fibers from Kent cigarettes could

cause mesothelioma; (2) that the trial court erred in failing to instruct the jury on the threshold

question of whether Plaintiff smoked original Kent cigarettes; and (3) that the $8 million

compensatory damages award was excessive and unsupported by the evidence. Plaintiff cross-

appealed the judgment, arguing that the trial court erred in including a non-party Fabre

defendant, Owens Corning, on the verdict form. Exhibit 4 (Notice of Cross-Appeal).

4. On September 14, 2016, the Fourth District issued its original opinion, reversing

the judgment and remanding for a new trial on all issues as to Reynolds (as successor-by-merger

to Lorillard) and H&V. Exhibit 5 (Original Opinion).

5. On September 29, 2016, Plaintiff moved to certify to the Florida Supreme Court

the question whether the "Legislature had demonstrably invaded the Supreme Court's sole rule-

making power by its Daubert enactment." Exhibit 6 (Motion to Certify).2 Plaintiff also moved

for rehearing or rehearing en banc. Exhibit 7 (Motion for Rehearing). On November 9, 2016,

² Daubert v. Merrell Dow Pharms., hic., 509 U.S. 579 ( l 993).

2
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the Fourth District denied these motions. See Composite Exhibit 8. And on that same day, the

court withdrew its September 14, 2016 opinion and substituted a new opinion in its place. The

November 9, 2016 opinion, like the original opinion, reversed the judgment entered in Plaintiff's

favor and remanded for a new trial on all issues as to Reynolds and H&V. It additionally

rejected Plaintiff's contention that application of the Daubert standard was unconstitutional,

further noting that application of the Frye standard in its place would lead to similar exclusion of

"most of the expert testimony" in this case. Exhibit 9 (Revised Opinion). Specifically, the

Fourth District held that the trial court had "abused its discretion" in admitting certain challenged

expert testimony over Defendants' Daubert objections and reversed for a new trial as to all

issues for Reynolds. Ex. 9 at 2. In addition, the Court agreed with Reynolds that "where product

use is contested, as it was in this case, a targeted instruction to the jury to determine this issue

first would be appropriate." Id at 19. Moreover, the Fourth District agreed that Plaintiff's

counsel's suggestion that the jury measure damages against the rate at which the parties

compensated their experts was "improper and arbitrary," and should have warranted "a remittitur

or a new trial on damages." Id at 20. It concluded as follows: "As we are reversing for a new

trial for R.J. Reynolds based on the improper admission of the expert testimony, the new trial

should include the issue of damages because of the foregoing analysis." Id

6. On December 2, 2016, the Fourth District issued its mandate, pursuant to Florida

Rule of Appellate Procedure 9.340. Fla. R. App. P. 9.340(a) ("[u]nless otherwise ordered by the

court or provided by these rules, the clerk shall issue such mandate or process as may be directed

by the court after expiration of 15 days from the date of an order or decision"). Exhibit 10

(Mandate). The Mandate specifies: "You are hereby commanded that such further proceedings

3
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be had in said cause as may be in accordance with the opinion of this Court, and with the rules of

procedure and laws of the State of Florida." Id.

ARGUMENT

7. Where, as here, an appellate court reverses, remands, and grants a new trial, the

appellate court's order granting new trial vacates the prior final judgment by operation of law.

Specifically, the Florida Supreme Court has held that "[a]n order directing a new trial has the

effect of vacating the proceeding and leaving the case as though no trial had been had." Ed

Ricke & Sons, Inc. v. Green, 609 So. 2d 504, 507 (Fla. 1992) (finding that "newly discovered

evidence or alternative claims or defenses, whether presented by a plaintiff or a defendant,

should be allowed to be presented in any subsequent trial of a cause"). This is so even where the

order granting new trial fails to specify that the prior judgment is vacated. See Atl. Coast Line R.

Co. v. Boone, 85 So. 2d 834, 839 (Fla. 1956) ("An order directing a new trial has the effect of

vacating the proceeding and leaving the case as though no trial had been had. The verdict and

judgment are set aside, even though the order does not specifically mention either. The granting

of the motion usually has the effect, ipso facto, of vacating the judgment.") (emphasis added);

Gov't Employees Ins. Co. v. Kisha, 163 So. 3d 1266, 1268 (Fla. 5th DCA 2015) (explaining that

a final decision, for purposes of collateral estoppel, no longer exists where a case has been

remanded for new trial and noting that "since the foundation for [the party's] final judgment has

been eliminated, [the party's] judgment must also be reversed").

8. Additionally, an order granting a new trial "confers a substantive right," is "not

interlocutory in nature," and "does not remain subject to modification." Salkay v. State Farm

Auto. Ins. Co., 398 So. 2d 916, 917 (Fla. 3d DCA 1981); Huffinan v. Little, 341 So. 2d 268, 269

4
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(Fla. 2d DCA 1977) (finding that court erred in setting aside its own order for new trial because

an order for new trial "confers a substantive right").

9. The Fourth District explicitly reversed the Final Judgment against Reynolds and

H&V, granted a new trial in favor of Reynolds, and issued a mandate directing the trial court to

conduct further proceedings in accordance with the Fourth District's Revised Opinion. There is

no question that the "mandate of an appellate tribunal" is "directed not to the parties but to the

[trial] court." Berger v. Leposky, 103 So. 2d 628, 631 (Fla. 1958).

10. Once an appellate court issues its mandate, the trial court's "role becomes purely

ministerial; its function is limited to implementing and effectuating the appellate court's order or

decree." Milton v. Keith, 503 So. 2d 1312, 1314 (Fla. 3d DCA 1987); see also Wilcox v.

Hotelerama Assocs., Ltd., 619 So. 2d 444, 446 (Fla. 3d DCA 1993) (finding that trial court erred

in issuing stay where appellate court had reversed and issued a mandate to hold a new trial and

noting that once an appellate mandate is issued, the trial court has no "discretionary power to

alter or modify the mandate of an appellate court in any way, shape, or form"); Miller v. State,

766 So. 2d 333, 334 (Fla. 4th DCA 2000) (finding that trial court improperly denied new trial

where appellate court had "unequivocally ordered a new trial"); Mendelson v. Mende/son, 341

So. 2d 811, 813-14 (Fla. 2d DCA 1977) ("[n]o principle of appellate jurisdiction is more firmly

established than the one which provides that a trial court utterly lacks the power to deviate from

the terms of an appellate mandate").

I1. Here, the Fourth District reversed for a new trial as to all issues for Reynolds and

issued its Mandate directing such. As part of this Court's duty to implement and effectuate that

Mandate, Reynolds and H&V respectfully request the Court to issue an order vacating the Final

Judgment and its underlying Verdict.

5
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12. The undersigned counsel has contacted Gary Farmer, Esq., counsel for Plaintiff,

and is authorized to represent that Plaintiff opposes the requested relief.

WHEREFORE, Reynolds, as successor-by-merger to Lorillard, and H&V respectfully

request the Court to enter an order vacating the Court's Final Judgment, dated November 6,

2013, as well as the underlying verdict in this matter.

Respectfully submitted,

Sabrina R. Gallo
Florida Bar No. 419273

Julissa Rodriguez
Florida Bar No. 165662

Elizabeth Coppolecchia
Florida Bar No. 86747

Greenberg Traurig, P.A.
Wells Fargo Center, Suite 4400
333 Southeast Second Avenue
Miami, Florida 33131
Telephone: 305.579.0500
Facsimile: 305.579.0717
gallos@gtlaw.com
rodriguezju@gtlaw.com
coppolecchiae@gtlaw.com
miamiappellateservice@gtlaw.com

By: /s/ Sabrina R. Gallo
Sabrina R. Gallo

Counselfor Defendants R.J. Reynolds Tobacco
Company, as successor-by-merger to Lorillard
Tobacco Company, and Hollingsworth & Vose
Company
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on December 19, 2016, a true and correct copy of the

foregoing has been e-filed with the Court and sent to all counsel of record via Lexis Nexis File &

Serve and registered e-mail.

David Jagolinzer Gary M. Farmer, Sr.
Mark P. Kunen Farmer Jaffe Weissing Edwards Fistos &
Pablo R. Lima Lehrman P.L.
The Ferraro Law Firm, P.A. 425 N. Andrews Avenue, Suite 2
600 Brickell Avenue, Suite 3800 Fort Lauderdale, Florida 33301
Miami, Florida 33131 staff.efile@pathtojustice.com
daj@ferrarolaw.com farmergm@att.net
mpk@ferrarolaw.com
prl@ferrarolaw.com

Rebecca Kibbe
K & L Gates, LLP
Southeast Financial Center
200 South Biscayne Boulevard, Suite 3900
Miami, Florida 33131
Rebecca.kibbe@kigates.com
CraneCoFl@klgates.com

/s/ Sabrina R. Gallo
Sabrina R. Gallo
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EXHIBIT 1



IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, 1525 PALM BEACH LAKES BLVD., WEST PALM BEACH, FL  33401

 August 19, 2015

CASE NO.: 4D13-4351, 4D14-0146
L.T. No.: CACE12025722

CRANE CO., ET AL. v. RICHARD DELISLE AND ALINE DELISLE, 
ET AL.

Appellant / Petitioner(s) Appellee / Respondent(s)

BY ORDER OF THE COURT:

ORDERED that the unopposed August 7, 2015 motion for substitution of parties filed on 

behalf of the appellant/cross-appellee is granted.

Served:

cc:  Elliot H. Scherker
Julissa Rodriguez
Stephanie Lauren Varela
Clerk Broward

Daniel A. Casey
Rebecca C. Kibbe
Marc P. Kunen

David Aaron Jagolinzer
Gary M. Farmer
Sabrina R. Ferris

kb



EXHIBIT 2



 

54538672 
Nov 11 2013 

03:28PM 

RICHARD DELISLE, 

Plaintiff, 

-vs.-

IN THE CIRCUIT COURT OF THE 
l 7TH JUDICIAL CIRCUIT IN AND FOR 
BROW ARD COUNTY, FLORIDA 

ASBESTOS DIVISION 

CASE NO.: 12-25722 (27) 

A.W. CHESTERTON COMPANY, et al., 

Defendants. 

FINAL JUDGMENT 

This action was tried before the Court and Jury on August 15, 2013 through September 
1 7, 2013. Pursuant to the Verdict rendered in this action, the Jury awarded Plaintiff Richard 
Delisle $8,000,000.00 in compensatory damages. The Jury apportioned Crane Co. 's fault at 16 
percent, Hollingsworth & Vose Company's fault at 22 percent and Lorillard Tobacco Company's 
fault at 22 percent. 

THEREFORE IT IS ORDERED AND ADJUDGED that Plaintiff Richard Delisle shall 
recover from Defendant Crane Co. the sum of $1,280,000.00, from Defendant Hollingsworth & 
Vose Company the sum of $1,760,000.00 and from Defendant Lorillard Tobacco Company the 
sum of $1,760,000.00, for which let execution issue. This amount shall initially bear interest at 
4.75% from the date of this Final Judgment, which interest rate shall thereafter be periodically 
adjusted in accordance with section 55.03, Florida Statutes, until paid. 

The Court shall reserve jurisdiction for purposes of taxing costs against Crane Co., 
Hollingsworth & Vose Company and Lorillard Tobacco Company. 

DONE~]'ID ORDERED in Ft. Lauderdale, Broward County, Florida this _t__ day of 
_ ___,_~...z:.___;:b::;__t/_, 2013. 
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RICHARD DELISLE, 

Plaintiff, 

v. 

IN THE CIRCUIT COURT OF THE 17th 
JUDICIAL CIRCUIT IN AND FOR 
BROWARD COUNTY, FLORIDA 

ASBESTOS DIVISION 

CASE NO.: 12-25722 (27) 

A. W. CHESTERTON COMPANY, et al., 

Defendants. 

JOINT NOTICE OF APPEAL 

NOTICE IS GIVEN that Defendants Lorillard Tobacco Company and Hollingsworth & 

Vose Company appeal to the Fourth District Court of Appeal of Florida this Court's Final 

Judgment entered in this cause on November 6, 2013. The nature of the order is a final judgment 

awarding compensatory damages against the Defendants and in favor of Plaintiff Richard 

Delisle. A copy of the Final Judgment is attached to this notice as Exhibit A. 

Greenberg Traurig. P.A. I Attorneys at Law I 333 Avenue of the Americas I Suite 4400 I Miami. Fl 33131-3238 I Tel 305.579.0500 I Fax 305.579.0717 I www.gtlaw.com 



Dated: November ~2013 

CASE NO.: 12-25722 (27) 

Respectfully submitted, 

By: -S~~a0,r~in-a~R-.F-~e-rr-·i_s-,E-s-q-.~~~~~~
Florida Bar No. 419273 
ferriss@gtlaw.com 

GREENBERG TRAURIG, P.A. 
333 Avenue of the Americas 
Miami, FL 33131 
Tel (305) 579-0500 
Fax (305) 589-53 73 
Counsel for Defendants Lorillard Tobacco Company 
and Hollingsworth & Vose Company 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent to all 
fl\ 

counsel of record via Lexis Nexis File & Sen1e on this /'6 day of November, 2013. 
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E-Copy Received Feb 18, 2014 2:28 PMINSTR # 111958533, OR BK 50369 PG 1600, Page 1 of 3, Recorded 12/02/2013 at 
10:36 AM, Broward County Commission, Deputy Clerk ERECORD 

* * * * 
~ 
00 -00 -r...i 
('<) -~ 
~ 
~ --

Electronically Filed 11/26/201 

Q 
.g, 

IN THE CIRCUIT COURT OF THE 
17TH JUDICIAL CIRCUIT IN AND FOR 
BROWARD COUNTY, FLORIDA 

RICHARD DELISLE, 
ASBESTOS DIVISION 

Plaintiff, 
CASE NO.: 12-25722 (27) 

-vs.-

A.W. CHESTERTON COMPANY, et al., 

Defendants. 

NOTICE OF CROSS-APPEAL 

NOTICE IS GIVEN that RICHARD DELISLE, Plaintiff, cross-appeals to the District 

Court of Appeal of Florida, Fourth District, the Final Judgment entered in this cause on 

November 6, 2013 (copy attached hereto as Exhibit A). The nature of this order is final. 

WE HEREBY CERTIFY that a true and correct copy of the foregoing was served 

electronically on Counsel of Record via File & ServeXpress this 18th day of October, 2013. 

By: 

Respectfully submitted, 

THE FERRARO LAW FIRM, P.A. 
Attorneys for Plaintiff 
600 Brickell Avenue, Suite 3800 
Miami, Florida 33131 
Tel: (305) 37 -01 1 
Fax: (305 6 2 

DAVID A. JA LfNZER, ESQ . 
. 181153 
EN, ESQ. 

Florida Bar N .: 91781 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
CRANE CO., R.J. REYNOLDS TOBACCO CO., and HOLLINGSWORTH 

& VOSE CO., 
Appellants, 

 
v. 
 

RICHARD DELISLE and ALINE DELISLE, his wife, 
Appellees. 

 
Nos. 4D13-4351 and 4D14-146 

 
[September 14, 2016] 

 
Consolidated appeals and cross-appeal from the Circuit Court for the 

Seventeenth Judicial Circuit, Broward County; John Murphy, III, Judge; 
L.T. Case No. CACE12025722. 

 
Rebecca C. Kibbe of K&L Gates LLP, Miami, for appellant Crane Co. 
 
Elliot H. Scherker, Sabrina R. Ferris, Julissa Rodriguez, Brigid F. Cech 

Samole, and Stephanie L. Varela of Greenberg Traurig, P.A., Miami, for 
appellants R.J. Reynolds Tobacco Company and Hollingsworth & Vose Co. 

 
Gary M. Farmer, Sr. of Farmer Jaffe Weissing Edwards Fistos & 

Lehrman P.L., Fort Lauderdale, and David A. Jagolinzer of The Ferraro 
Law Firm, Miami, for appellees. 

 
WARNER, J. 
 

Crane Co. and R.J. Reynolds Tobacco Co. appeal from an adverse jury 
verdict in favor of Richard DeLisle in which the jury found that both 
appellants’ products containing asbestos were substantial contributing 
causes to appellee DeLisle’s mesothelioma and awarded substantial 
damages.  Crane primarily argues that the court erred in not excluding 
expert causation testimony, in denying its motion for directed verdict, and 
in excluding Fabre1 defendants from the verdict form.  R.J. Reynolds 
argues that the court erred in admitting expert testimony and in refusing 
a non-standard jury instruction.  Both Crane and R.J. Reynolds argue that 
 
1 Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993). 
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the court abused its discretion in failing to grant a remittitur.  DeLisle 
cross-appeals the inclusion of a Fabre defendant on the verdict form.  We 
hold that the court abused its discretion in admitting expert testimony and 
thus reverse for a new trial for R.J. Reynolds and for entry of a directed 
verdict for Crane.  We also address, for the purposes of new trial, the jury 
instruction issue and the damage award. 

 
After developing mesothelioma, DeLisle filed a personal injury action 

against sixteen defendants, claiming that each caused him to be exposed 
to asbestos.  He alleged negligence and strict liability under failure-to-warn 
and design-defect theories.  Of these defendants, DeLisle proceeded to trial 
only against Crane, Lorillard Tobacco Co., and Hollingsworth & Vose Co. 
(“H&V”).2 

 
At trial, DeLisle presented evidence that he was exposed to asbestos 

fibers from sheet gaskets while working at Brightwater Paper Co. between 
1962 and 1966.  Crane, a valve and pump manufacturer, used “Cranite” 
sheet gaskets containing chrysotile asbestos fibers.  DeLisle also testified 
that he smoked Original Kent cigarettes with asbestos-containing 
“Micronite” filters from 1952 to 1956.  These cigarettes were produced by 
Lorillard’s predecessor, and the filters were supplied by a former 
subsidiary of H&V.  The filters contained crocidolite asbestos.3  In addition 
to Cranite gaskets and Kent cigarettes, DeLisle testified that he was 
exposed to asbestos-containing products from the following nonparty 
defendants: Garlock Sealing Technologies, LLC; A.W. Chesterton Co.; Ford 
Motor Co.; Honeywell International, Inc., f/k/a Allied Signal, as successor 
in interest to Allied Corp., as successor in interest to The Bendix Corp.; 
Georgia-Pacific LLC, f/k/a Georgia-Pacific Corp.; Goulds Pumps, Inc.; 
Union Carbide Corp.; Brightwater; and Owens-Corning Fiberglass. 

 
Lorillard contested DeLisle’s use of Kent cigarettes.  DeLisle testified 

that he smoked on average a pack of Kent cigarettes a day from junior high 
school until he enlisted in the army in 1957.  Two of his high school 
friends, however, did not recall him smoking, and his former wife testified 
that by the late 1960’s, DeLisle was only smoking unfiltered cigarettes. 

 
The parties hotly disputed causation, and even DeLisle’s own experts 

did not agree on which products produced sufficient exposure to asbestos 
to constitute a substantial contributing factor to DeLisle’s disease.  

 
2 R.J. Reynolds is the successor by merger to both Lorillard and H&V. 
3 Crocidolite is a type of asbestos.  There are various types of asbestos, including, 
as relevant to this case, chrysotile asbestos.  The toxicity of different types was 
debated by the expert witnesses during the trial. 
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Although all of DeLisle’s experts agreed that the crocidolite asbestos in the 
Kent filters was a causative factor, they disagreed as to whether the other 
products were substantial contributing factors. 

 
Appellees challenged each expert’s opinions under section 90.702, 

Florida Statutes, which adopted the Daubert4 test for expert testimony.  
DeLisle introduced the causation expert opinions of Drs. James Dahlgren, 
James Millette, James Crapo, and James Rasmuson.  Lorillard and H&V 
unsuccessfully moved to exclude their testimony, as well as any testimony 
regarding experiments conducted by Dr. William Longo.5  Dr. Dahlgren is 
a toxicologist who testified as to causation.  Dr. Millette is an 
environmental scientist who tested asbestos-containing products for fiber 
release.  Dr. Crapo, a pulmonologist, reviewed studies by both Dr. Longo 
and Dr. Millette to determine that Kent cigarettes would be a substantial 
contributing factor to mesothelioma.  Dr. Rasmuson, an industrial 
hygienist, relied on Dr. Longo’s testing to opine on DeLisle’s exposure.  
Following Daubert hearings, the trial court admitted each expert’s 
testimony. 

 
Before the jury, Dr. Dahlgren opined that “every exposure” above 

background levels to friable,6 inhaled asbestos—regardless of product, 
fiber type, and dose—would be considered a substantial contributing 
factor to DeLisle’s mesothelioma.  In contrast, Dr. Rasmuson testified that 
low-level exposures to chrysotile asbestos would not increase the risk of 
mesothelioma.  Dr. Crapo testified similarly to Dr. Rasmuson as to low-
level chrysotile asbestos. 

 
Crane, Lorillard, H&V, and DeLisle all moved for directed verdicts, and 

DeLisle sought to exclude any Fabre defendants from the verdict form.  The 
court denied the motions for directed verdict and determined that 
Brightwater, DeLisle’s former employer, and Owens-Corning, which 
manufactured asbestos-containing products that DeLisle had worked with 
at Brightwater, should be included on the verdict form.  The court excluded 
the remaining nonparty defendants as Fabre defendants. 

 
During the jury charge conference, Lorillard and H&V asked the trial 

court to instruct the jury on the threshold issue of whether DeLisle ever 

 
4 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993). 
5 DeLisle did not, however, seek to introduce Dr. Longo as an expert witness. 
6 “Friable” is defined as “[e]asily crumbled or broken into small pieces.”  BLACK’S 
LAW DICTIONARY (10th ed. 2014).  In the context of the materials involved in this 
case, friable or dust-producing materials are the opposite of materials in which 
the asbestos remains encapsulated or encased. 
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smoked Kent cigarettes.  DeLisle opposed the instruction.  The court 
denied the proposed instruction, reasoning that the issue was “subsumed 
in the [standard] instruction.” 

 
Following three days of deliberation, the jury awarded DeLisle $8 

million in damages and apportioned fault as follows: 
 

Crane: 16% 
Lorillard: 22% 
H&V: 22% 
Brightwater: 20%  
Owens-Corning: 20% 

After trial, Crane, Lorillard, and H&V variously moved for a judgment 
notwithstanding the verdict, judgment in accordance with their motions 
for directed verdict, a new trial, or, in the alternative, for a remittitur.  The 
trial court denied the motions.  The court then entered a final judgment 
awarding DeLisle $8 million in past and future non-economic 
compensatory damages, apportioned to Crane, Lorillard, and H&V based 
on the jury’s distribution of fault. 
 

Crane now appeals the trial court’s denial of its motions for directed 
verdict and judgment notwithstanding the verdict, and the court’s failure 
to exclude expert causation testimony.  It also appeals the denial of its 
motion for new trial based on the trial court’s exclusion of Fabre 
defendants.  R.J. Reynolds (for Lorillard and H&V) appeals the 
admissibility of expert testimony following the Daubert hearings as well as 
the failure to give a jury instruction on product use.  Crane and R.J. 
Reynolds jointly challenge the $8 million award as excessive.  DeLisle 
cross-appeals regarding the inclusion of Owens-Corning as a Fabre 
defendant. 

 
Admission of Expert Testimony 

 
Crane contends that Dr. James Dahlgren’s opinions as to its liability 

were not properly admitted, and R.J. Reynolds argues that the trial court 
abused its discretion by finding the testimony of Drs. Millette, Crapo, and 
Rasmuson admissible under Daubert.7  We find that the court failed to 
 
7 DeLisle also argues that this court lacks the authority to apply Daubert, as 
incorporated through section 90.702, Florida Statutes (2015), which was adopted 
in 2013 prior to the trial in this case, because it is a legislative change to the 
evidence code that has not yet been approved by the Florida Supreme Court.  
However, statutes are presumed to be constitutional and are to be given effect 



5 
 

properly exercise its gatekeeping function as to Drs. Dahlgren, Crapo, and 
Rasmuson. 

 
“The standard of review for trial court decisions concerning the 

qualifications of expert witnesses and the scope of their testimony is abuse 
of discretion.”  Tengbergen v. State, 9 So. 3d 729, 736 (Fla. 4th DCA 2009).  
“Further, a trial court ‘has broad discretion in determining the range of 
the subjects on which an expert can testify, and the trial judge’s ruling will 
be upheld absent a clear error.’”  Davis v. State, 142 So. 3d 867, 872 (Fla. 
2014) (quoting Penalver v. State, 926 So. 2d 1118, 1134 (Fla. 2006)). 

 
Since 2013, Florida has applied “the standards for expert testimony in 

the courts of this state as provided in Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993), General Electric Co. v. Joiner, 
522 U.S. 136 (1997), and Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 
(1999).”  2013 Fla. Sess. Law Serv. Ch. 2013-107 (H.B. 7015) (WEST).  
Section 90.702 codifies the standard: 

 
If scientific, technical, or other specialized knowledge will 
assist the trier of fact in understanding the evidence or in 
determining a fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or education may 
testify about it in the form of an opinion or otherwise, if: 
 
(1) The testimony is based upon sufficient facts or data; 
 
(2) The testimony is the product of reliable principles and 

methods; and 
 

(3) The witness has applied the principles and methods 
reliably to the facts of the case. 

 
§ 90.702, Fla. Stat. (2015). 

 
until declared otherwise.  Mallory v. State, 866 So. 2d 127, 128 (Fla. 4th DCA 
2004).  Further, we, and other Florida appellate courts, have applied the statute 
to the admission of testimony.  Bunin v. Matrixx Initiatives, Inc., 41 Fla. L. Weekly 
D1308 (Fla. 4th DCA June 1, 2016); Booker v. Sumter Cty. Sheriffs Office/N. Am. 
Risk Servs., 166 So. 3d 189 (Fla. 1st DCA 2015); Perez v. Bell S. Commc’ns, Inc., 
138 So. 3d 492 (Fla. 3d DCA 2014); R.C. v. State, 192 So. 3d 606 (Fla. 2d DCA 
2016).  We therefore find that this argument lacks merit.  Moreover, if the Frye 
standard applied, most of the expert testimony clearly would be inadmissible as 
the experts failed to show that the methodology was generally accepted in the 
scientific community. 
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Under section 90.702 and Daubert, 509 U.S. at 597, the trial courts 
must “act as gatekeepers, excluding evidence unless is it reliable and 
relevant.”  Hughes v. Kia Motors Corp., 766 F.3d 1317, 1328 (11th Cir. 
2014).  The trial courts “are charged with this gatekeeping function ‘to 
ensure that speculative, unreliable expert testimony does not reach the 
jury’ under the mantle of reliability that accompanies the appellation 
‘expert testimony.’”  Id. at 1328-29 (quoting Rink v. Cheminova, Inc., 400 
F.3d 1286, 1291 (11th Cir. 2005)).  “Whether an expert’s testimony is 
reliable depends on ‘the particular facts and circumstances of the 
particular case.’”  Id. at 1329 (quoting Kumho Tire, 526 U.S. at 158). 

 
To properly perform its gatekeeping function, the court must first 

determine that the expert is “qualified on the matter about which he [or 
she] intends to testify”; second, that the expert is employing “reliable 
methodology”; and third, that the expert’s testimony can “assist the trier 
of fact through the application of expertise to understand the evidence or 
fact in issue.”  Id.  In assessing whether an expert’s methodology is reliable, 
the court should consider the following factors: (1) whether the theory “can 
be (and has been) tested”; (2) whether it “has been subjected to peer review 
and publication”; (3) “the known or potential rate of error” for “a particular 
scientific technique”; and (4) whether the “theory or technique has been 
generally accepted by the relevant scientific community.”  Daubert, 509 
U.S. at 593-94. 

 
However, “[t]he court’s gatekeeping function requires more than simply 

‘taking the expert’s word for it.’”  United States v. Frazier, 387 F.3d 1244, 
1265 (11th Cir. 2004) (en banc) (quoting Fed. R. Evid. 702 advisory 
committee’s note (2000 amends.)).  “[S]omething doesn’t become scientific 
knowledge just because it’s uttered by a scientist; nor can an expert’s self-
serving assertion that his conclusions were derived by the scientific 
method be deemed conclusive.”  Hughes, 766 F.3d at 1331 (quoting 
McDowell v. Brown, 392 F.3d 1283, 1299 (11th Cir. 2004)) (alteration in 
original).  As the Supreme Court explained in Joiner, 

 
[t]rained experts commonly extrapolate from existing data.  
But nothing in either Daubert or the Federal Rules of 
Evidence requires a district court to admit opinion evidence 
that is connected to existing data only by the ipse dixit of the 
expert.  A court may conclude that there is simply too great 
an analytical gap between the data and the opinion proffered. 

 
Joiner, 522 U.S. at 146.  Thus, “an expert opinion is inadmissible when 
the only connection between the conclusion and the existing data is the 
expert’s own assertions[.]”  McDowell, 392 F.3d at 1300.  Additionally, 
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where an expert relies solely or primarily on their experience, the 
proponent of the testimony has the burden “to explain how that experience 
led to the conclusion [the expert] reached, why that experience was a 
sufficient basis for the opinion, and just how that experience was reliably 
applied to the facts of the case.”  Frazier, 387 F.3d at 1265. 
 

In Frazier, the defendant in a sexual assault case sought to introduce 
expert testimony that no hair or bodily fluids were discovered at the crime 
scene, and therefore it was unlikely he had assaulted the victim.  Id. at 
1252.  In upholding the exclusion of this testimony, the appellate court 
found the expert’s methodology unreliable and his opinion unhelpful to 
the jury.  Id. at 1265.  Although the expert relied on his experience and 
various tests, he never explained how they supported his opinion.  Id.  He 
failed to offer “any hard information” or show that “his opinions had been 
subjected to peer review or, even, the percentage of cases in which his 
opinion had been erroneous.”  Id.  The court stated, 

 
While the expert’s statement that the recovery of hair or 
seminal fluid “would be expected” expresses an intrinsically 
probabilistic or quantitative idea, the probability it expresses 
is unclear, imprecise and ill-defined. . . . Without knowing 
how frequently hair or seminal fluid is transferred during 
sexual conduct in similar cases—whether derived from 
reliable studies or based on some quantification derived from 
his own experience—it would be very difficult indeed for the 
district court (or for that matter the jury) to make even an 
informed assessment, let alone to verify that the recovery of 
hair or fluid evidence in this case “would be expected.” 

 
Id.  The expert’s “imprecise and unspecific” opinion meant that “the jury 
could not readily determine whether the ‘expectation’ . . . was a virtual 
certainty, a strong probability, a possibility more likely than not, or 
perhaps even just a possibility.”  Id. at 1266.  Thus, the opinion “easily 
could serve to confuse the jury, and might well have misled it.”  Id. 
 

Similarly, in Hughes, 766 F.3d at 1331, involving an automobile 
accident, the exclusion of expert testimony was upheld where the expert’s 
“leap from data to opinion was too great[.]”  The expert in Hughes opined 
that the plaintiff would not have sustained the fatal injury had the vehicle 
been equipped with a shut-off switch, based on the evidence, his 
experience, and relevant literature.  Id. at 1330. 

 
He explained in his report that he reached his conclusion 
based on the scientific method, without further explaining 
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how he tested his hypothesis to support his conclusions.  
During his deposition, he explained a bit more—declaring 
that the amount of intrusion and the velocity of the adjacent 
door were the most important factors to his evaluation—but 
even then, his explanation went no further.  He did not 
explain how those two variables were relevant, nor did he 
explain how he used those factors to reach his conclusion. 

 
Id. (footnote omitted).  Moreover, the expert admitted that he was unable 
to rule out other impacts as the cause of the injury, and was unable to 
explain how they would have affected the plaintiff.  Id.  The Hughes court 
noted that, like in Frazier, the expert “offered precious little in the way of 
a reliable foundation or basis for his opinion.”  Id. at 1329 (quoting Frazier, 
387 F.3d at 1265). 
 

In sum, the trial court’s gatekeeping role is not a passive role.  The 
court should affirmatively prevent imprecise, untested scientific opinion 
from being admitted.  The expert must explain his or her methodology and 
how it is applied to the data relevant to the case.  Further, when relying 
on other studies, the expert must identify those studies and explain how 
they support the application of the methodology used.  We evaluate the 
various challenged experts and the trial court’s rulings on the admissibility 
of their opinions with the foregoing principle in mind. 

 
i. Dr. James Dahlgren 

 
 Dr. James Dahlgren is a medical doctor, specializing since 1977 in 
occupational and environmental medicine, with a subspecialty in 
toxicology.  He is not a scientist, but has studied and worked in the field 
of treating workers exposed to industrial chemicals, including asbestos.  
At trial, he was the sole witness to testify that exposure to low levels of 
chrysotile asbestos through Crane products was a substantial cause of 
DeLisle’s mesothelioma. 
 

In arriving at his opinion on causation, Dr. Dahlgren followed a two-
step process, first determining general causation, i.e. the ability of the 
substance to cause the disease, then determining whether the particular 
individual had sufficient exposure to the substance to have that health 
effect. 
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 In analyzing whether a particular substance caused DeLisle’s disease, 
Dr. Dahlgren stated that he had relied on the Bradford Hill criteria8 for 
determining causation based upon epidemiology studies, animal studies, 
experimental studies, and other studies.  These criteria are “strength, 
consistency, specificity, temporality, biological gradient, plausibility, 
coherence, experiment[,] and analogy[.]”  Dr. Dahlgren was not asked to 
explain what the factors mean or how he used them to analyze causation.  
He also stated that he had applied his training and experience, but he was 
not asked and did not explain how his experience provided a sufficient 
basis for his conclusions. 
 

Based upon his review and collection of the literature on the disease, 
Dr. Dahlgren testified that both chrysotile and crocidolite asbestos can 
cause mesothelioma.  When asked on cross-examination whether all 
commercial types of asbestos were similar in terms of their potency, he 
said, “Probably.  I know that there’s some dispute about that, but, in my 
opinion, based on animal studies, I believe they’re pretty comparable in 
potency.” (Emphasis added).  He did not provide nor discuss the results of 
the animal studies on which he relied, except for admitting that the view 
that the potency of chrysotile fibers were equivalent to amphibole asbestos 
was contrary to pathology studies on human lung tissue (as opposed to 
animal studies).  Dr. Dahlgren rejected the human studies because he did 
not believe that they took into account that chrysotile was the most 
common form of asbestos in the world, and he considered the controlled 
animal studies to be more legitimate. 

 
Dr. Dahlgren relied on one study by a South African doctor, Dr. Wagner, 

but that study was of crocidolite, not chrysotile asbestos.  And, although 
he was aware that Dr. Wagner had later concluded that there was no clear 
evidence that chrysotile asbestosis caused mesothelioma tumors, Dr. 
Dahlgren indicated he relied on Dr. Wagner’s prior work. 

 
Apart from the Wagner study, Dr. Dahlgren could not recall the names 

of other papers on which he relied.  But then he admitted that there were 
many papers which showed that amphibole asbestos was many times 
more potent (some studies showing a hundred times more potent) than 
chrysotile fibers.  He could not point to any study involving chrysotile alone 
which showed that the different fibers were similar in potency.  The one 
paper he did rely on regarding studies of asbestos doses involved mixed 
types of asbestos.  Unfortunately, none of the papers were provided to the 

 
8 The Bradford Hill criteria refers to a list of criteria developed by epidemiologist 
Dr. Bradford Hill in the 1960s. 
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trial court.  He had not done any research himself to determine the amount 
of asbestos required to cause mesothelioma. 

 
Dr. Dahlgren maintained that “every exposure” to asbestos of any kind 

above background level would be a substantial contributing cause of 
mesothelioma.  He stated that “background level is pretty well accepted to 
be .0002 fibers per CC, a little higher in some studies, a little lower in 
others[.]”  Although there is a gap between the background level and those 
levels at which there is an increased risk of disease, the studies he relied 
on had been unable to establish the threshold.  He did not know of any 
study which supported his “every exposure” conclusion, nor did he think 
that such a study could be done.  He did refer generally to several studies 
finding increased mesothelioma rates from “very low levels” of exposure.  
However, he conceded that “none of those studies actually said that each 
and every exposure above background contribute[d] to . . . mesothelioma 
risk[.]” 

 
Based on this, the trial court accepted Dr. Dahlgren as an expert and 

found that his opinions were supported by sufficient data and peer-
reviewed studies, and were based upon reliable principles and methods. 

 
We cannot find that the trial court properly exercised its discretion in 

admitting Dr. Dahlgren’s opinions.  Although Dr. Dahlgren may be an 
expert in the field of occupational medicine and evaluation of 
mesothelioma, the record does not in any way support a finding that his 
opinions were supported by sufficient data or based upon reliable 
principles and methods under a proper Daubert analysis.  While Dr. 
Dahlgren stated that he relied on accepted methodology in reaching his 
opinions, i.e. the Bradford Hill criteria, he did not explain that 
methodology at all.  The Bradford Hill criteria are used to evaluate the 
strength of an association between two factors (such as asbestos and 
mesothelioma) from epidemiological studies.  Milward v. Acuity Specialty 
Products Group, Inc., 639 F.3d 11 (1st Cir. 2011), provides an explanation 
of the criteria and how they are applied: 

 
Dr. Smith’s opinion was based on a “weight of the evidence” 

methodology in which he followed the guidelines articulated 
by world-renowned epidemiologist Sir Arthur Bradford Hill in 
his seminal methodological article on inferences of causality.  
See Arthur Bradford Hill, The Environment and Disease: 
Association or Causation?, 58 Proc. Royal Soc’y Med. 295 
(1965). 
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Hill’s article explains that one should not conclude that an 
observed association between a disease and a feature of the 
environment (e.g., a chemical) is causal without first 
considering a variety of “viewpoints” on the issue.  These 
viewpoints include: the strength or frequency of the 
association; the consistency of the association in varied 
circumstances; the specificity of the association; the temporal 
relationship between the disease and the posited cause; the 
dose response curve between them; the biological plausibility 
of the causal explanation given existing scientific knowledge; 
the coherence of the explanation with generally known facts 
about the disease; the experimental data that relates to it; and 
the existence of analogous causal relationships.  See id. at 
295–99. 
 

Although Hill identified nine viewpoints, it is generally 
agreed that this list is not exhaustive and that no one type of 
evidence must be present before causality may be inferred. 

 
Id. at 17 (footnote omitted).  These criteria are usually applied by 
epidemiologists in evaluating causation.  “Several courts that have 
considered the question have held that it is not proper methodology for an 
epidemiologist to apply the Bradford Hill factors without data from 
controlled studies showing an association.”  In re Fosamax Prods. Liab. 
Litig., 645 F. Supp. 2d 164, 188 (S.D.N.Y. 2009). 
 
 Not only did Dr. Dahlgren fail to explain the Bradford Hill criteria or 
how they applied, he did not provide any data or studies of the association 
between mesothelioma and chrysotile asbestos at low levels.  All of the 
studies upon which he relied were studies of mixed types of asbestos, even 
though he was giving opinions on causation from products containing only 
chrysotile asbestos.9  And his assumptions on the equivalency of the 
potency of all types of asbestos were also unsupported by any reliable data.  
Instead, they were based upon his thinking that all commercial types of 
asbestos were probably of the same potency.  As well, he thought that his 
opinion that levels of exposure “significantly” above background level could 
cause disease were “fair.”  Thus, even if the methodology was appropriate, 
it was not supported by any data. 
 

 
9 It is unclear from the record which type(s) of asbestos were involved in the 
animal studies. 
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 The opinion that every asbestos exposure level above background level 
is a substantially contributing factor has been rejected repeatedly by 
courts as insufficiently supported by data or testing to satisfy Daubert. 
 

The “every exposure” theory has been advanced by plaintiffs 
and their experts in a number of recent cases.  See Joseph 
Sanders, The “Every Exposure” Cases and the Beginning of the 
Asbestos Endgame, 88 Tul. L.Rev. 1153, 1157 (2014).  The 
“every exposure” theory “represents the viewpoint that, 
because science has failed to establish that any specific 
dosage of asbestos causes injury, every exposure to asbestos 
should be considered a cause of injury.”  Yates v. Ford Motor 
Co., 113 F.Supp.3d 841, 846 (E.D.N.C. 2015); see also Krik v. 
Crane Co., 76 F.Supp.3d 747, 750–51 (N.D.Ill. 2014).  The 
judicial reception to this theory has been largely negative.  
Numerous courts have excluded expert testimony or evidence 
grounded in this theory, reasoning that it lacks sufficient 
support in facts and data.  See, e.g., Yates, 113 F.Supp.3d at 
846–47; Comardelle v. Pa. Gen. Ins. Co., 76 F.Supp.3d 628, 
633–35 (E.D.La. 2015); Krik, 76 F.Supp.3d at 752–53; 
Davidson v. Ga. Pac. LLC, No. 12–1463, 2014 WL 3510268, at 
*5 (W.D.La. July 14, 2014); Anderson v. Ford Motor Co., 950 
F.Supp.2d 1217, 1225 (D.Utah 2013); Sclafani v. Air & Liquid 
Sys. Corp., No. 12–3013, 2013 WL 2477077, at *5 (C.D.Cal. 
May 9, 2013); Smith v. Ford Motor Co., No. 8–630, 2013 WL 
214378, at *2 (D.Utah Jan. 18, 2013).  Likewise, applying the 
Daubert factors, courts have found that the theory cannot be 
tested, has not been published in peer-reviewed works, and 
has no known error rate.  E.g., Yates, 113 F.Supp.3d at 846–
47. 
 

Vedros v. Northrop Grumman Shipbuilding, Inc., 119 F. Supp. 3d 556, 562–
63 (E.D. La. 2015).  Vedros also rejected the claim that “every exposure 
above background level” was any different than the “every exposure” 
theory.  Id. 
 
 Similarly, Dr. Dahlgren’s theory is not supported by any studies, as it 
has not been tested.  There was no data presented at the hearing showing 
that chrysotile asbestos in low levels is associated with mesothelioma.  
Indeed, the other experts testifying for DeLisle all rejected such an 
association.  Dr. Dahlgren’s testimony was more of the nature of ipse dixit, 
i.e. that it should be reliable merely because he is an expert.  This is 
insufficient to satisfy Daubert.  Therefore, we conclude the court abused 
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its discretion in admitting Dr. Dahlgren’s testimony on the “every 
exposure” theory.10 
 

ii. Dr. William Longo 
 

 A substantial issue in reviewing the expert testimony was the reliability 
of studies conducted by Dr. William Longo.  In 1995, Dr. Longo published 
an article in the publication Cancer Research, based on his work in 1991 
for a plaintiff in a similar action against Lorillard and H&V.  In this first 
set of experiments, Dr. Longo “smoked” forty-year-old Kent cigarettes 
utilizing a hand-held syringe to smoke the cigarettes in an upright 
position.  The 1995 article was not subjected to formal peer review and 
was published in a section titled “Advances in Brief” and marked 
“Advertisement.”  Although Cancer Research is a peer-reviewed journal, 
Dr. Longo’s short article, under the journal’s policies, would have 
“receive[d] an accelerated review,” unlike the peer review to which other 
articles are subject.  Additionally, Dr. Longo failed to mention that when 
he performed a second round of tests, the results were dramatically 
different. 
 
 In 2012, Dr. Longo conducted more testing on Kent cigarettes.  Counsel 
for a plaintiff sent Dr. Longo four packs of the cigarettes for testing as to 
whether the smoke contained asbestos from the filter.  The cigarettes were 
nearly sixty years old at the time of testing; it was unclear where they came 
from, how they had been stored, or whether they sufficiently resisted aging 
and degradation to give accurate results.  The 2012 study showed the 
release of asbestos into the smoke, but the results again varied widely from 
the earlier experiments. 
 

Before trial, Lorillard moved to exclude any expert opinion or testimony 
about the experiments conducted by Dr. Longo on the basis that his work 
was unreliable and not based on sound scientific theories.  DeLisle’s 
counsel agreed that Dr. Longo’s testing would not be part of the case.  
However, Dr. Longo’s research came up multiple times during the trial, 
apparently relied on by several of the expert witnesses. 

 
 

 
10 Were we not concluding that Dr. Dahlgren’s testimony was inadmissible, it 
would have provided a sufficient basis for including at least six Fabre defendants 
on the verdict form, together with DeLisle’s testimony of his exposure to each of 
those products, and we would have reversed for failure to include the Fabre 
defendants. 
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iii. Dr. James Millette 
 

During Dr. James Millette’s Daubert hearing, he discussed his 
background in microscopic analysis and identification of particles.  He had 
published “about 60 or so” articles on asbestos in peer-reviewed journals.  
This included articles “measuring the potential for asbestos fibers to come 
out of different products[,]” including gaskets, packing, and dryer felts.  
None of these articles dealt with cigarette filters. 

 
 As to the cigarette filters, Dr. Millette testified that in 2010 and 2011, 
he received several packs of Kent cigarettes, in their original packaging, 
from a law firm.  They were sent to him in plastic containers and he was 
unsure of their origin or previous storage conditions.  Upon receiving the 
cigarettes, Dr. Millette tested them for degradation by visually looking for 
mold and mildew, and testing brittleness of the paper with tweezers.  He 
stated that there was no evidence of degradation and the paper was not 
brittle. 
 
 Dr. Millette then sent a cigarette from each package to Arista 
Laboratories for “smoking testing,” as such testing was outside his area of 
expertise.  He testified that Arista is an accredited, “independent 
laboratory group that does testing for cigarette companies and the 
government to determine . . . whether the cigarettes complied with certain 
regulations[.]”  Arista used a “smoking machine” to send each cigarette’s 
smoke through filter pads made of glass fibers.  Following an International 
Standards Organization (“ISO”) protocol and a Canadian Health Protocol, 
Arista performed both an “eight puff” test and a “two puff” test on the 
cigarettes, as well as a control.  The filters were then returned to Dr. 
Millette for analysis. 
 

Because the filter pads used by Arista were not designed for particle 
analysis, but for examining organic material, in order to detect asbestos 
fibers, Dr. Millette took a portion of each filter and dissolved the glass 
fibers using an acid-base wash, a type of indirect preparation.  This 
involved boiling the filter in acid for an hour, running it through a 
centrifuge, boiling it in a base, running it back through the centrifuge, and 
then suspending the remaining materials in water.  Dr. Millette then 
analyzed the solution using a transmission electron microscope. 

 
He did not find any fibers in the filters from the “two puff” test.  The 

detection limit was about 30,000 crocidolite asbestos fibers per cigarette.  
However, on the four filters from the “eight puff” test, he found between 
38,000 to 10 million fibers.  He had not calculated the error rate for the 
individual samples, but “it certainly would be within that range.”  The 
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fibers he observed were mostly individual or smaller particles, rather than 
bundles or clusters.  He admitted that the acid wash preparation could 
have broken up such bundles, but it was unlikely because then he would 
have been able to see the fibers without the acid wash.  He also testified 
that indirect preparations generally net higher numbers of particles. 

 
Dr. Millette acknowledged that there is no standard method or body of 

literature for testing asbestos in cigarette smoke, nor did any of his 
publications cover such testing.  His testing of Kent cigarettes had not 
been published or peer reviewed, but the acid-base method is peer 
reviewed, with two publications describing the methodology listed in his 
report.  He testified that it is generally accepted in the scientific community 
among material scientists for this type of testing. 

 
He also testified that his use of the electron microscope to identify 

asbestos fibers had also appeared in peer-reviewed publications listed in 
his report.  Additionally, he testified that Arista’s testing was done 
pursuant to the two protocols, and although he could not recall any 
particular publications, they were standard methods that had been peer 
reviewed. 

 
 The trial court then found that Dr. Millette was adequately qualified as 
an expert, his testimony was based on sufficient data, and was “the 
product of reliable principles and methods . . . that have been peer 
reviewed before, and he’s applied these principle[s] and methods to the 
facts of the case,” such that his testimony would be allowed.  Dr. Millette 
later testified to his findings before the jury. 
 
 The trial court did not abuse its discretion in holding Dr. Millette’s 
testimony admissible.  He testified extensively as to his methods, which 
were simply new applications of generally accepted methodologies.  It is 
not necessary for a particular application of a methodology to have been 
peer reviewed to satisfy admissibility standards.11  See Kumho Tire Co. v. 
Carmichael, 526 U.S. 137, 151 (1999) (“It might not be surprising in a 
particular case, for example, that a claim made by a scientific witness has 
never been the subject of peer review, for the particular application at issue 
may never previously have interested any scientist.”). 
 
 

 
11 Dr. Millette’s methodology in this exact study has been upheld under Daubert.  
See Quirin v. Lorillard Tobacco Co., No. 13 C 2633, 2014 WL 716162, at *4 (N.D. 
Ill. Feb. 25, 2014). 
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iv. Dr. James Crapo 
 

Dr. James Crapo was originally deposed as Ford’s witness, but his 
deposition was introduced by DeLisle at trial.  In his deposition, Dr. Crapo 
opined that, based on “the weight of the medical literature,” crocidolite and 
amosite asbestos were “very potent.”  He did not consider exposure to 
chrysotile a cause of mesothelioma unless in very high doses.  He testified 
that DeLisle’s “smoking Kent Micronite cigarettes [which contained 
crocidolite asbestos] was a substantial contributing cause for his 
mesothelioma[,]” rather than his exposures to chrysotile asbestos. 

 
Dr. Crapo was familiar with Dr. Longo’s study, but testified that Dr. 

Longo’s “laboratory is one that I think often is at the far end of the 
spectrum on exposures to particles,” with results that are “often not 
reproduced by other industrial hygienists.”  Dr. Crapo nonetheless relied 
on the study because Dr. Longo had found crocidolite fibers in cigarette 
smoke, but admitted that “because of the issues of filter degradation, the 
time lapse, and the absence of a second validation from a different 
laboratory, . . . I would not rely on this for exact numbers for the release 
amount.”  Dr. Crapo also reviewed Dr. Millette’s study, but ultimately 
relied on the studies “[o]nly to the extent that I recognized that both 
Millette and Longo found fibers in the airstream coming through a 
Micronite filter,” but not to “establish the dose.”  He testified that “it would 
just be expected that a filter would release some of the fibers that are in 
it,” although he has never conducted any tests to verify that expectation.  
He summed up his testimony by stating, “What I’m trying to tell you is 
putting crocidolite, a very, very dangerous fiber, into a filter and having a 
person put that in his mouth and suck on it, . . . that sounds very 
dangerous to me.”  Based on this, the trial court found that Dr. Crapo’s 
testimony was reliable under Daubert. 

 
Dr. Crapo’s testimony is similar to the expert testimony in United States 

v. Frazier, 387 F.3d 1244, 1265 (11th Cir. 2004), where the expert stated 
that the recovery of hair or seminal fluid from an assault scene “would be 
expected,” but failed to state the basis for the opinion.  Like the expert in 
Frazier, Dr. Crapo “offered precious little in the way of a reliable foundation 
or basis for his opinion.”  Id.  Because he left his basis unstated, he did 
not provide enough for the court to evaluate the reliability of his opinion.  
Dr. Crapo effectively told the court to take his word for it.  Although he 
relied on the studies by Dr. Longo and Dr. Millette, it was only to assume 
some level of fiber release.  Thus, he did not establish any dose.  Otherwise, 
he relied on his experiences, but did not explain how they applied.  
Furthermore, he relied on the “weight of medical literature” without 
identifying any specific literature.  Accordingly, we find that Dr. Crapo’s 
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testimony did not demonstrate the reliability of his opinion, nor its 
helpfulness.  This is not to say that he could not have possibly been 
admitted under Daubert; there simply is not enough in the record for the 
court to have made a proper determination. 

 
v. Dr. James Rasmuson 

 
Dr. James Rasmuson was called by Crane, and the trial court 

conducted a Daubert hearing.  He is an industrial hygienist and 
toxicologist.  Dr. Rasmuson opined that DeLisle’s mesothelioma risk was 
increased by even low-level exposure to crocidolite or amosite asbestos 
(both of which are referred to as types of amphibole asbestos).  He 
explained that he based his opinion on three peer-reviewed case control 
studies which compared mesothelioma rates with type of asbestos and 
degree of exposure.  He explained the results and noted that the three 
separate studies had replicated the results.  He stated, based on the 
results, what the background level was for crocidolite fibers. 

 
Dr. Rasmuson also opined that smoking Kent cigarettes would 

constitute a significant exposure to crocidolite asbestos.  Dr. Rasmuson 
stated that he relied solely on Dr. Longo’s studies to come to this 
conclusion.  He did not know whether the methodology that Dr. Longo 
used was an acceptable methodology, although it sounded “reasonable” to 
him even though he was not qualified in that area.  He testified that “if Dr. 
Longo’s tests are anywhere in the ball park . . . , even if they’re higher than 
what was observed by some significant factor, there still could be some 
level of risk” from Kent cigarettes.  Dr. Rasmuson had assumed, without 
knowing, that Dr. Longo’s article had been peer reviewed.  Dr. Rasmuson 
testified that Dr. Longo’s study was “the type of evidence that would be . . . 
reasonably relied upon by experts” in his field. 

 
With regard to his first opinion of general causation, regarding low-level 

exposure to crocidolite, Dr. Rasmuson demonstrated the reliability of his 
opinion and its helpfulness to the jury.  He not only cited the studies he 
had relied on, he also specified that they were peer-reviewed and the 
results had been replicated.  He also explained the findings of the studies 
and how he had applied them to come to his conclusion. 

 
With regard to his Kent-specific opinions, Dr. Rasmuson concluded 

that the exposure would have been significant, and he testified that Dr. 
Longo’s study was the sole study that he relied on to form the basis of his 
opinion.  However, he did not know whether the methodology underlying 
Dr. Longo’s study was an accepted methodology, nor did he know whether 
the published study was peer reviewed, which it was not.  The trial court 
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therefore could not conclude that Dr. Rasmuson’s opinions were based 
upon reliable data, or that his Kent-specific causation opinion was reliable 
and satisfied the Daubert standard. 

 
In sum, Drs. Crapo and Rasmuson failed, at least in part, to 

demonstrate the reliability of their opinions on this record.  Further, they 
failed to support their opinions with reliable data.  Because their opinions 
should not have been admitted, we reverse for a new trial for R.J. Reynolds. 

 
 As for Crane, Dr. Dahlgren’s opinion was the sole evidence on causation 
against Crane regarding the link between its products and DeLisle’s 
mesothelioma.  As we find that his testimony did not satisfy the standard 
of Daubert and that his “every exposure” theory was insufficient to 
establish liability, we reverse the denial of a directed verdict for Crane and 
direct that a verdict be entered in its favor.12 
 

Jury Instruction 
 

R.J. Reynolds next argues that the trial court erred by refusing to 
instruct the jury and to submit for its consideration the threshold question 
of whether DeLisle actually used Lorillard and H&V’s products.  Because 
we are reversing for a new trial, we address this issue, even though we 
would not have reversed on this issue alone. 

 
“Generally, the applicable standard jury instructions are presumed 

correct and should be given unless such instructions are erroneous or 
inadequate.”  Aubin v. Union Carbide Corp., 177 So. 3d 489, 516 (Fla. 
2015).  A trial court, however, is not inexorably bound to the standard 
instructions: 

 
A trial court abuses its discretion when it fails to give a 
proposed instruction that is (1) an accurate statement of the 
law, (2) supported by the facts of the case, and (3) necessary 
for the jury to properly resolve the issues, so long as the 
subject of the proposed instruction is not covered in other 
instructions given to the jury and the failure to instruct is 
shown to be prejudicial. 
 

R.J. Reynolds v. Jewett, 106 So. 3d 465, 467 (Fla. 1st DCA 2012). 
 

 
12 To the extent that Dr. Dahlgren offered opinions on causation as to Kent 
cigarettes and as to DeLisle’s prognosis and damages, no party has contested 
these opinions. 
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The trial court refused to give Lorillard’s instruction as to whether 
DeLisle smoked cigarettes because it was not a standard instruction and 
the question was inherent in the standard instruction, even though the 
trial court thought that the standard instructions should include one on 
product use.  The standard instructions do appear to, in some measure, 
assume product use, and thus we agree that where product use is 
contested, as it was in this case, a targeted instruction to the jury to 
determine this issue first would be appropriate. 

 
Nevertheless, given that the issue was hotly contested and thoroughly 

addressed in preliminary instructions, the testimony, and in closing 
argument, it is not reasonable to think that the jury was misled and would 
have or could have found for DeLisle on his claims without also concluding 
that he smoked Kent cigarettes.  But as we are reversing for a new trial on 
other grounds, the court should consider giving an appropriate instruction 
on product use in any new trial. 

 
Damage Award 

 
Both R.J. Reynolds and Crane challenge the jury’s $8 million award as 

excessive and argue that the trial court abused discretion in denying 
remittitur.  They note, in part, that in closing argument, DeLisle’s counsel 
asked the jury to compensate DeLisle based upon the rate the parties 
compensated their experts.  We agree with Judge Wetherell in his 
dissenting opinion in R.J. Reynolds Tobacco Co. v. Townsend, 90 So. 3d 
307 (Fla. 1st DCA 2012), that this is an improper analogy because it 
focuses on the defendant’s ability to pay, not the loss to the plaintiff.  Id. 
at 318 (Wetherell, J., concurring in part, dissenting in part) (stating that 
counsel’s argument that “the jury could use the annual compensation of 
one of [defendant’s] experts . . . and one of its executives . . . as ‘reasonable 
gauges or measuring sticks’ to value the time Appellee lost with her 
husband as a result of his premature death from lung cancer” was 
improper because it was “nothing more than a thinly veiled invitation for 
the jury to lavishly compensate Appellee for the death of her husband 
simply because [the defendant] could afford to do so”). 

 
Section 768.74(3), Florida Statutes (2016), requires the court to subject 

a damage award to “close scrutiny.”  One of the criteria that the court must 
consider is “[w]hether the trier of fact took improper elements of damages 
into account or arrived at the amount of damages by speculation and 
conjecture[.]”  § 768.74(5)(c), Fla. Stat.  In this case, DeLisle’s attorney 
stated the hourly pay rates charged by the experts and provided the jury 
with calculations that reflected an award of an amount in this range for 
each hour of each day that DeLisle had been ill.  Counsel encouraged the 
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jury to take into account an improper measure of damage by using the 
defendants’ ability to pay its experts as the gauge for a damage award. 

 
Werneck v. Worrall, 918 So. 2d 383, 388 (Fla. 5th DCA 2006), is 

instructive.  There, in a wrongful death case against a trucking company, 
the plaintiff’s attorney suggested to the jury in closing that it calculate the 
pain and suffering to the survivors based upon the number of trucks 
owned by the company.  Id.  The court held that this was an improper 
basis for an award: 

 
Although, as Appellee points out, the number of trucks and 
hourly wage of a daycare worker were in evidence, this 
evidence was introduced for different purposes and had no 
“logical nexus in deduction or analogy” to the amount of pain 
and suffering incurred by Appellee.  Wright & Ford Millworks, 
Inc. v. Long, 412 So. 2d 892 (Fla. 5th DCA 1982).  The fact 
that counsel could have suggested a wholly arbitrary number 
to the jury does not give counsel carte blanche to mislead the 
jury by knowingly urging it to employ specious methodology 
. . . .  

 
Id. (footnote omitted).  Similarly, in this case, while the hourly rate of the 
experts was in evidence, it was not for the purpose of establishing DeLisle’s 
damages, and it was a “wholly arbitrary number” to use to establish 
damages, focused on what the defendants could pay.  Id.  It appears that 
the jury relied on counsel’s suggestions to arrive at its verdict.  We also 
note that the $8 million award was substantially higher than any previous 
award for a victim of mesothelioma or asbestosis.  The appeal to the jury 
to use this wholly improper and arbitrary means of measuring the 
damages to DeLisle should have warranted a remittitur or a new trial on 
damages. 
 

Conclusion 
 

As we are reversing for a new trial for R.J. Reynolds based on the 
improper admission of the expert testimony, the new trial should include 
the issue of damages because of the foregoing analysis. 

 
At a new trial, the court should also reconsider the prior inclusion of 

Owens-Corning on the verdict form as a Fabre defendant, as raised on 
cross-appeal by DeLisle.  Dr. Rasmuson testified that DeLisle’s exposure 
to Owens-Corning products containing asbestos would be a substantial 
contributing factor to DeLisle’s mesothelioma, but his testimony on this 
issue did not meet the test of Daubert. 
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 For the foregoing reasons we reverse and remand for entry of a directed 
verdict for Crane and for a new trial on all issues as to R.J. Reynolds. 
 
CIKLIN, C.J., and KLINGENSMITH, J., concur.  

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT

Nos. 4D13-4351; 4D14-146 

CRANE CO.; LORILLARD TOBACCO CO.;
HOLLINGSWORTH & VOSE CO.,

Appellants,

v.

RICHARD DELISLE,
Appellee.

_____________________________________________________________

APPELLEE’S
MOTION TO CERTIFY DAUBERT ISSUE TO SUPREME COURT 
____________________________________________________________

 Under Florida Rule of Appellate Procedure 9.330, appellee moves to certify 

questions of great public importance to the Supreme Court,1 upon the following 

grounds:

 On September 1, 2016, undersigned co-counsel for appellee was in the Supreme 

Court to argue the second case on the Court’s calendar and was thus present for the 

argument in the first case that day, In re Amendments to the Florida Evidence 

                                           
1  This motion is a companion to the motion for rehearing/rehearing en banc, filed 
concurrently herewith.
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2

Code, SC16-181.  In that case the Court was considering a proposal by the Rules of 

Evidence Committee not to adopt the Daubert change to the Evidence Code 

enacted by the Legislature but not adopted by the Supreme Court.

 During that argument, some Justices voiced unease about assessing how 

specific parts of a Daubert Evidence Code might (or should) be applied to specific 

facts and claims, a necessary consideration for rule-making.  They expressed 

concern because they lacked an appellate case before them presenting typical facts 

for those issues – that they were limited just to the record in the pending rule 

change case.   

 In this case the panel decided a duly and properly raised constitutional issue.  

That issue is whether the Legislature had demonstrably invaded the Supreme 

Court’s sole rule-making power by its Daubert enactment, and whether the 

Daubert enactment could be applied in pending cases without adoption by the 

Supreme Court.  In this case, the application of the Daubert enactment 

meaningfully affected the outcome.  The Opinion also relied on decisions from 

other DCAs holding the statute enforceable because it is procedural, not 

substantive.  Footnote 7 of the panel opinion contains obvious and compelling 

grounds for Supreme Court review of this issue of inestimable public importance.   

 Obviously Supreme Court review lies in the separation of powers because the 

Supreme Court alone adopts procedure for the Judicial Branch whether it be 
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evidence or other such matters.  The Constitution gives the Supreme Court the 

exclusive (thus denying the Legislature) plenary authority to adopt rules of court.2

 The panel held there was no doubt about the validity of applying the enactment 

because it is required to presume the statute valid.  There is nothing indicating that 

a presumption of statutory validity could be properly applied when the Legislature 

is not manifestly exercising clear legislative powers but for other reasons there is 

an issue of validity.3  Why would a presumption of validity be proper when the 

statute’s subject matter is demonstrably outside the Legislature’s constitutional 

legislative authority?

 Courts in all 67 counties in this State are routinely applying Daubert in all kinds 

of civil cases, tort, products liability, business practices, family, property law, and 

business disputes – not to mention criminal cases.  Results in an extraordinary 

number of cases since the enactment have turned on an application of the Daubert

enactment but many could have been different under the existing rules for 

admitting and excluding evidence in effect since 1985.

 Indeed any change in the “rules of knowledge” for the judicial system threatens 

                                           
2  Article V, § 2(a), Fla. Const.   
3  Should a Court presume valid a statute eliminating the Governor’s power of 

appointment of Judges?  Banning debates in election campaigns for seats in the 
Legislature?  Declaring a decision of the Supreme Court null and void?  Crane
implies that only the Supreme Court can decide the validity and constitutionality of 
Daubert, but the Supreme Court’s usual, limited jurisdictional role is to settle a 
decision on validity from a District Court.  See Art. V, § 3(b)(3), Fla. Const.  
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to affect widespread understanding and reliance on the existing law.  For that 

reason, several lawyers from around the State have implored undersigned counsel 

for appellee to do whatever is properly possible to seek Supreme Court review of 

the Daubert issue.

 And it is urgent to decide this issue now – not after more decisions become final 

on the basis of evidence already admitted or excluded improperly.  Affording the 

Supreme Court jurisdiction over this case by certification, together with the 

jurisdiction it now has over the Rules of Evidence case, creates the most opportune 

basis for the Court to decide all crucial issues in both the context of rule-making 

and on appeal review from a lower court.

 Certification is critical on account of massive public importance.  There are a 

great number of pending cases in all Districts in which the issue of applying the 

Daubert enactment before adoption by the Supreme Court is dispositive.  Only by 

certification would it be possible for that Court to settle this momentous and vital 

question profoundly affecting so much litigation daily in every corner of the State.  

This is the most propitious opportunity for that resolution.

 In the considered exercise of our own independent judgment, we genuinely, 

sincerely and strongly do assert that it is critically necessary for the panel to certify 

the Daubert issue to the Supreme Court as a question of vast and enormous public 

importance.  We propose these questions to certify: 
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A. Must lower courts apply an enactment affecting procedure in the 
judicial system like Daubert before the Supreme Court approves and 
adopts it?

B. Without prior Supreme Court approval and adoption of the statute, 
do the courts who applied the legislative enactment of the Daubert
enactment in pending cases conflict with the Supreme Court’s sole 
constitutional rule-making authority?

C. If Daubert is applicable, did the District Court give appropriate 
deference to the trial judge’s application of it in this case?   

Certificate of Filing and Service

 We hereby certify that in compliance with Fla. R. Jud. Adm. 2.515, on 
September 29, 2016, this Motion was electronically filed at the Florida Courts E-
Portal.

 We further certify that in compliance with Fla. R. Jud. Adm. 2.516, on 
September 29, 2016, this Motion was electronically served on all persons named 
on the Service List below.  

Respectfully submitted, 

David A. Jagolinzer, Esq.
Paulo R. Lima, Esq. 

THE FERRARO LAW FIRM, P.A.,
Counsel for Appellee

600 Brickell Ave., 38th Floor,
Miami, FL 33131;  

daj@ferrarolaw.com.

Gary M. Farmer Sr. 
FARMER JAFFE WEISSING EDWARDS FISTOS & LEHRMAN P.L.

Appellate Counsel for Appellee 
425 N. Andrews Ave., Suite 2,

Ft. Lauderdale, FL 33301 
staff.efile@pathtojustice.com  

farmergm@att.net.
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Appellee/Cross-Appellant Richard Delisle (“Mr. Delisle” or “Plaintiff”), 

pursuant to Fla. R. App. P. 9.330 and 9.331, hereby moves this Court for rehearing 

or rehearing en banc.

SUMMARY

Plaintiff raises three discrete points the panel opinion has overlooked or 

misapprehended.  First, even though the panel has stricken certain opinions offered 

by various experts under a Daubert analysis, the panel overlooked competent 

record evidence that amply supports Plaintiff’s theories of general and specific 

causation as to both Defendants’ products.  (See § I infra). 

Second, the panel’s pronouncement that a defendant is entitled to include 

nonparties on a verdict form as Fabre defendants based only on a showing that a 

plaintiff was potentially exposed to the nonparty’s asbestos-containing products 

(Slip Op. at 13 n.10), is contrary to this Court’s precedent.  Accordingly, the Court 

should rehear that issue en banc to clarify the law in this District.  (See § II infra).

Third, the panel opinion should, at a minimum, be amended to correct the 

misstatement that “the $8 million award was substantially higher than any previous 

award for a victim of mesothelioma or asbestosis.”  (Slip Op. at 20).  As set forth 

below, Plaintiff can identify at least seven jury awards in Florida mesothelioma 

cases — including two such awards affirmed on appeal by this Court and the 

Florida Supreme Court — that are substantially higher than the award in this case.  
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Absent an amended opinion, litigants and courts throughout Florida are certain to 

be misled by this unfortunate oversight in the panel opinion.  (See § III infra).

I. EVEN WITHOUT THE EXCLUDED EXPERT OPINIONS, 
THE RECORD CONTAINS AMPLE EVIDENCE TO SUPPORT 
PLAINTIFF’S THEORY OF CAUSATION  

 While Plaintiff respectfully disagrees with the panel’s conclusion that the 

trial court abused its discretion in admitting Dr. Dahlgren’s testimony on the 

“every exposure theory” of general causation due to his failure to explain his 

methodology or discuss the data supporting it, Plaintiff does not challenge that 

conclusion in this motion.  Instead, Plaintiff’s argument is that, even assuming the 

panel opinion properly disregarded Dr. Dahlgren’s testimony on general causation, 

the panel overlooked ample uncontested testimony that establishes general and 

specific causation.  Accordingly, the Court should grant rehearing and affirm the 

judgment below because the error identified in the panel opinion is harmless.  See,

e.g., Estate of Barabin v. AstenJohnson, Inc., 740 F.3d 457, 467 (9th Cir. 2014) (en 

banc) (holding that “an erroneous admission of expert testimony, absent a showing 

the error was harmless, requires a new trial”) (emphasis added); United States v. 

Otero, 557 Fed. Appx. 146, 149 (3d Cir. 2014) (“[E]ven assuming the District 

Court erred in ruling on the Daubert motion or on some other pretrial motion, the 
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remaining evidence the Government presented against [defendant] would render 

such an error harmless”).1

A. Other Expert Testimony Established Plaintiff’s Case for 
General Causation

As a preliminary matter, the panel’s criticisms of Dr. Dahlgren’s testimony 

pertain only to general causation.  This is confirmed by the following passage: 

In arriving at his opinion on causation, Dr. Dahlgren followed 
a two-step process, first determining general causation, i.e. the 
ability of the substance to cause the disease, then determining 
whether the particular individual had sufficient exposure to the 
substance to have that health effect. 

Slip Op. at 8.  The panel then spent the next four pages discussing Dr. Dahlgren’s 

methodology for reaching his general causation opinion, without any reference to 

Mr. Delisle’s exposures to Defendants’ products (i.e., specific causation).  (Slip 

Op. at 9-12).  Specifically, the panel dissected Dr. Dahlgren’s application of the 

Bradford Hill criteria, which consists of “nine factors widely used in the scientific 

community to assess general causation.”  Gannon v. United States, 292 Fed. 

1  This Court has held that appellate courts have the authority to conduct a sua
sponte harmless error analysis and that “section 59.041, Florida Statutes, the 
harmless error statute, otherwise requires us to consider whether any error is 
harmless.”  Heuss v. State, 660 So. 2d 1052, 1058 (Fla. 4th DCA 1995). See also
Wilson v. State, 880 So. 2d 1287, 1288 (Fla. 3d DCA 2004) (withdrawing prior 
opinion, and reinstating conviction where trial court error was found to be harmless 
upon review of motion for rehearing); Dixon v. State, 589 So. 2d 1011 (Fla. 4th 
DCA 1991) (affirming conviction on motion for rehearing after concluding 
admission of hearsay testimony was harmless because other witness testimony 
supported conviction).
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Appx. 170, 172-73 (3d Cir. 2008) (emphasis added).  See also In re Viagra Prods. 

Liab. Litig., 658 F. Supp. 2d 950, 958 (D. Minn. 2009) (“[T]he Bradford Hill 

criteria are used to establish general causation from epidemiological studies—they 

are not used to establish specific causation.”) (citing Michael D. Green, et al., 

Reference Guide on Epidemiology, at 374-79).  Accordingly, the panel opinion 

affects only Dr. Dahlgren’s testimony on general causation. 

Furthermore, the panel’s opinion discredits only Dr. Dahlgren’s testimony 

on general causation on the grounds he failed to explain his methodology or 

discuss the underlying data supporting his application of the methodology.  Put 

another way, it does not address the viability of Dr. Dahlgren’s conclusion, and 

leaves that conclusion unaffected to the extent that it was offered by other experts 

whose testimony went unchallenged on appeal.  Indeed, this is a foundational 

premise of Daubert itself.  See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 

U.S. 579, 595 (1993) (“The focus, of course, must be solely on the principles and 

methodology, not on the conclusions that they generate.”). 

Here, the panel overlooked ample testimony from two other experts in this 

case, including Crane’s own expert, supporting Plaintiff’s general causation theory 

that every exposure above background levels of asbestos is a substantial 

contributing cause of a mesothelioma.  First, Plaintiff’s expert cellular biologist, 

Dr. Arnold Brody — the former head of the lung pathology laboratory at the 
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National Institute of Environmental Health Sciences who has authored 154 peer-

reviewed articles and more than 50 textbook chapters on the subject of asbestos 

and disease (T. 10:1303-04) — provided the very same “every exposure above 

background” opinion as Dr. Dahlgren.  (See T. 10:1333 (“It’s when the exposure 

gets above the background that it accumulates sufficiently to cause the disease.  So 

my opinion is that all exposures above background contribute.”)).  Dr. Brody also 

testified that it is generally accepted in the medical and scientific community that 

there is no safe “threshold level” of exposure to asbestos — i.e., that “you can’t go 

down to a level that is known to be safe, does not cause disease, if you’re above 

background.”  (T. 10:1334-35).  Importantly, neither Crane nor R.J. Reynolds 

appealed the admission of Dr. Brody’s expert testimony.  This may be because Dr. 

Brody has offered “exactly the same” testimony while testifying on behalf of 

defendant companies that manufacture asbestos-containing products.  (T. 10:1323).  

Accordingly, that unchallenged testimony sufficiently supports Plaintiff’s general 

causation theory. 

Crane’s own expert pathologist, Dr. Victor Roggli, agrees with Dr. Brody’s 

testimony on this key issue.  For example, Dr. Roggli testified: 

Q. The scientific and medical community have yet to 
determine a level of exposure to asbestos below which 
mesothelioma does not occur, correct?
A. Correct.    
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(T. 22:3490-91).2  Dr. Roggli also answered in the affirmative when asked whether 

“[i]t’s also your opinion that each and every exposure to asbestos that an 

individual with mesothelioma experienced in excess of a background level is a 

substantial contributing factor in the development of the disease.”  (T. 22:3491).  

In formulating the question, Plaintiff’s counsel was reading, verbatim, the opinion 

Dr. Roggli had provided in a sworn affidavit he signed in March 2005.  (T. 

22:3493-94).  While Dr. Roggli attempted to qualify that opinion at trial, he 

acknowledged to the jury that the opinion he offered in his affidavit contained no 

qualifications or limitations.  (T. 22:3494). 

Relatedly, Dr. Roggli agreed on cross-examination that OSHA has 

calculated that, even at the federally-mandated threshold level of 0.1 asbestos 

fibers per milliliter — which is the lowest concentration that OSHA can measure 

— OSHA expects to see an additional 6.9 cases of mesothelioma per 100,000 

persons.  (T. 22:3495-96).  Dr. Roggli conceded the OSHA standard does not 

differentiate between chrysotile asbestos and other fiber types.  (T. 22:3495).  The 

panel overlooked this evidence when it found “[t]here was no data presented at the 

hearing showing that chrysotile asbestos in low levels is associated with 

2   Dr. Roggli testified the list of entities that have adopted this “no safe level of 
exposure” position includes: the World Health Organization (WHO), the 
Environmental Protection Agency (EPA), the Occupational Safety and Health 
Administration (OSHA), the Consumer Products Safety Commission (CPSC), and 
the National Cancer Institute (NCI).



Crane Co. v. Delisle,
No. 4D13-4351, 4D14-146

7

mesothelioma.”  (Slip Op. at 12).  The panel also overlooked evidence when it 

found that “[a]ll of the studies upon which [Dr. Dahlgren] relied were studies of 

mixed types of asbestos” and that “it is unclear from the record which type(s) of 

asbestos were involved in the animal studies” he relied upon.  (Slip Op. at 11 and 

n.9).  Dr. Roggli himself admitted on cross examination that animal studies have 

shown that chrysotile asbestos causes mesothelioma.  (T. 22:3486).  Dr. Roggli 

also testified that Canadian chrysotile asbestos (i.e., the type used in Cranite 

gaskets) “unquestionably causes mesothelioma” in humans.  (T. 22:3487-88).  

Neither Plaintiff, nor R.J. Reynolds appealed the admission of Dr. Roggli’s 

testimony on this or any other issue.  Thus, his unchallenged testimony serves as 

yet another basis for Plaintiff’s general causation theory. 

B. The Panel Opinion Does Not Affect Plaintiff’s Theory of 
Specific Causation as to Crane 

As noted in section I(A) above, the panel opinion did not address Dr. 

Dahlgren’s opinion concerning specific causation.  At trial, Dr. Dahlgren testified 

that he had reviewed Mr. Delisle’s deposition and medical records and based his 

specific causation opinion on his “decades of experience working in internal 

medicine, occupational environmental medicine, toxicology and [his] medical 

training.”  (T. 14:2155).  Plaintiff’s counsel then elicited a specific causation 

opinion based on a detailed hypothetical, which asked Dr. Dahlgren to assume: (1) 

“Mr. Delisle worked hands on with sheet gaskets that bear the name Cranite 
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between approximately 1962 to 1965”; (2) those gaskets “contained approximately 

80 percent chrysotile asbestos”; (3) “Mr. Delisle scraped old Cranite gaskets off of 

equipment” generating visible dust that he inhaled; (4) “Mr. Delisle cut new 

Cranite sheet gaskets,” also generating visible dust that he inhaled; and (5) “Mr. 

Delisle did this work…almost daily during the five-day workweek during that time 

period.”  (T. 14:2167-68).  Dr. Dahlgren testified, based on that hypothetical, that 

Mr. Delisle’s exposure to Cranite gaskets was a substantial contributing cause of 

his mesothelioma.  (T. 14: 2169-70).3

The use of hypothetical questions is a well-established method of eliciting 

specific causation opinions under Florida law.  See Charles W. Ehrhardt, Florida

Evidence, § 704.2 (2015 ed.) (“[A]n expert may state an opinion based on facts 

which the expert does not personally know, by answering a hypothetical question 

in which certain facts are assumed true and the opinion is based on those facts.”).  

Moreover, Defendants cannot dispute that it is standard methodology for experts to 

render specific causation opinions based on their review of depositions and 

medical records.  In the end, the dispositive fact is that Dr. Dahlgren’s 

methodology for specific causation was never challenged.  Accordingly, that 

specific causation opinion, coupled with the unchallenged general causation 

3  Dr. Dahlgren gave the same opinion in response to a modified hypothetical 
where he was asked to assume that Mr. Delisle only cut new Cranite gaskets, but 
was not exposed to Crane’s product in the old gaskets he had removed. (T. 
14:2170-71).
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testimony offered by Dr. Brody and Dr. Roggli, provides competent record 

evidence to support the jury’s finding of liability as to Crane as the manufacturer 

of Cranite gaskets.  The panel overlooked that evidence. 

C. The Exclusion of Drs. Longo, Crapo, and Rasmuson Does Not 
Affect Plaintiff’s Case Establishing Causation as to R.J. 
Reynolds

The evidence supporting general and specific causation is even more direct 

as to the Kent Micronite cigarettes manufactured by R.J. Reynolds.  As to general 

causation, the panel opinion unequivocally held that Dr. Rasmuson’s opinion 

passed muster under Daubert.

With regard to his first opinion of general causation, regarding 
low-level exposure to his first opinion of general causation, 
regarding low-level exposure to crocidolite, Dr. Rasmuson 
demonstrated the reliability of his opinion and its helpfulness 
to the jury.  He not only cited the studies he had relied on, he 
also specified they were peer-reviewed and the results had 
been replicated.  He also explained the findings of the studies 
and how he had applied them to come to his conclusion.

(Slip Op. at 17).  As to specific causation, the panel stated: “To the extent that Dr. 

Dahlgren offered opinions on causation as to Kent cigarettes and as to DeLisle’s 

prognosis and damages, no party has contested these opinions.”  (Slip Op. at 18 

n.12) (emphasis added). 

There can be no doubt that Dr. Dahlgren offered an opinion establishing 

specific causation for Kent cigarettes.  Plaintiff’s counsel elicited that opinion in 

the form of a hypothetical question, which asked Dr. Dahlgren to assume: (1) “Mr. 
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Delisle smoked approximately one pack of asbestos-containing Kent Micronite 

filtered cigarettes per day for approximately three years from between 1953 and 

1956”; (2) those cigarettes “contained at least 7 percent crocidolite asbestos during 

that time”; (3) those cigarettes “released asbestos fibers when smoked by Mr. 

Delisle”; and (4) “Mr. Delisle breathed in those asbestos fibers directly as he was 

inhaling on the filters while smoking those cigarettes.”  (T. 14:2164-65).  Dr. 

Dahlgren testified, based on that hypothetical, that Mr. Delisle’s smoking Kent 

Micronite cigarettes was a substantial contributing cause of his mesothelioma.  (T. 

14:2166).4

A key assumption in the hypothetical posed to Dr. Dahlgren is that the 

cigarettes released asbestos fibers when smoked, an opinion that was offered or 

relied upon by four expert witnesses.  (Slip Op. at 13 (Dr. Longo), 14-15 (Dr. 

Millette), 16 (Dr. Crapo), and 17 (Dr. Rasmuson)).  The panel excluded the fiber-

release opinion offered by Dr. Longo because it was based on unreliable testing.  It 

then excluded the specific causation testimony of Drs. Crapo and Rasmuson 

because they were based on Dr. Longo’s unreliable fiber release testing.  But that 

leaves intact Dr. Millette’s fiber-release opinion, which the panel examined and 

4  Dr. Dahlgren gave the same opinion in response to a modified hypothetical 
where he was asked to assume that Mr. Delisle smoked Kent Micronite cigarettes 
for only one year, as opposed to three years.  (T. 14:2166).
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expressly found to be reliable under Daubert.  (Slip Op. at 15 (“The trial court did 

not abuse its discretion in holding Dr. Millette’s testimony admissible.”)).   

Moreover, the internal documents of R.J. Reynolds’s predecessor, Lorillard, 

confirm the company knew as early as 1954 that Kent Micronite cigarettes released 

asbestos fibers when smoked.  Although Lorillard no longer has records of the 

actual testing it performed on the Micronite cigarettes, Plaintiff introduced into 

evidence several documents produced by Lorillard discussing those results.  (See

Plaintiff’s Exhibits 31, 32, 33, 36, 37, 38, 39, and 51 (admitted into evidence at T. 

18:2832-36)).  Lorillard’s corporate representative, Kevin Reinert, testified about 

company documents discussing the release of asbestos fibers, including one that 

stated Lorillard had “embarked upon a program attempting to work out a method 

for the elimination of the presence of such fibers in smoke.”  (T. 11:1544-45).

Accordingly, Dr. Millette’s testimony and Defendant’s own documents 

provide ample evidentiary support for Dr. Dahlgren’s unchallenged specific 

causation opinion as to R.J. Reynolds’s Kent Micronite cigarettes.  Thus, the panel 

overlooked competent record evidence amply supporting the jury’s finding of 

liability against R.J. Reynolds as the manufacturer of Kent Micronite cigarettes.5

5   Although the panel opinion found the trial court erred in declining to give a non-
standard jury instruction regarding product use, the panel expressly held that is not 
a sufficient ground for granting a new trial.  (Slip Op. at 18 (noting “we address 
this issue, even though we would not have reversed on this issue alone”)).
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II. THE PANEL’S PRONOUNCEMENT ON THE FABRE ISSUE 
CREATES CONFLICT WITH THIS COURT’S HOLDING IN 
LAGUEUX

Based on its conclusion that Dr. Dahlgren’s failure to explain his 

methodology did not meet the Daubert standard for reliability, the panel held the 

trial court should not have admitted his “every exposure above background” theory 

of general causation. The panel then stated in a footnote:   

Were we not concluding that Dr. Dahlgren’s testimony was 
inadmissible, it would have provided a sufficient basis for 
including at least six Fabre defendants on the verdict form, 
together with DeLisle’s testimony of his exposure to each of 
those products, and we would have reversed for failure to 
include the Fabre defendants.

(Slip Op. at 13 n.10).  To the extent that footnote stands for the proposition that a 

defendant may add a nonparty to the verdict form as a Fabre defendant merely by 

showing that the plaintiff may have been exposed to the non-party’s product which 

may have contained asbestos, that holding departs from this Court’s holding in 

Lagueux v. Union Carbide Corp., 861 So. 2d 87 (Fla. 4th DCA 2003). 

A. The Court’s Statement Regarding the Fabre Issue Erases the 
Fault Requirement of Lagueux

The seminal case on the inclusion of Fabre defendants in an asbestos 

personal injury case is W.R. Grace & Co.-Conn. v. Dougherty, where the court 

held that mere evidence of exposure to a product is not enough; rather, “there must 

be evidence of fault of a nonparty before a jury can determine the fault of that 

nonparty.”  636 So. 2d 746, 748 (Fla. 2d DCA 1994) (emphasis in original).  Citing 
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Florida Supreme Court precedent, the court in Dougherty discussed a number of 

factors relevant to determining whether a manufacturer of an asbestos-containing 

product can be found at fault, including: 

“specific type of asbestos fiber incorporated into the product; the 
physical properties of the product itself; and the percentage of 
asbestos used in the product”;

“the shape and aerodynamics of the individual [asbestos] fibers”;  

“the amount of dust a product generates”; and

“the ability of the asbestos fibers to become airborne and, hence, to 
be inhaled or ingested”

Id. at 748 (quoting Celotex Corp. v. Copeland, 471 So. 2d 533, 538 (Fla. 1985)).  

The court held that a party seeking to add a Fabre defendant must “produce 

evidence establishing the specifics of different products, how often the products 

were used on the job sites, and the toxicity of those products,” explaining that 

“[t]his evidence would permit the jury to assess more accurately each of the 

asbestos products of both parties and nonparties on a job site and the likelihood of 

injury from each of the products.” Id. (emphasis added).

Dougherty makes clear that it is not enough merely to show that a plaintiff 

may have been exposed to a nonparty’s product which contained some unknown 

quantity and form of asbestos.  Rather, even when a plaintiff is proceeding under 

an “every exposure above background theory,” the party seeking to add a nonparty 

Fabre defendant to a verdict form still must show (1) the nonparty’s product 

contained asbestos fibers that had “the ability…to become airborne and, hence, to 
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be inhaled or ingested,” and (2) the plaintiff worked with the nonparty’s product in 

such a manner that he was actually exposed to asbestos fibers released by that 

product.  Absent such evidence, there has been no showing, beyond speculation, 

that the plaintiff was exposed to any asbestos at all. 

Moreover, the holding in Dougherty that “there must be evidence of fault of 

a nonparty” requires evidence demonstrating the unlawful conduct of each 

nonparty.  Hence, in a negligence or negligent failure to warn claim, there must be 

evidence that the nonparty failed to exercise reasonable care or failed to provide 

“an appropriate warning about particular risks of (the product) which (defendant) 

knew or should have known are involved in the reasonably foreseeable use(s) of 

the product.”  Fla. Std. Jury Instr. (Civil) 403.10.  In a strict liability claim, there 

must be evidence that the nonparty’s product was “in a condition unreasonably 

dangerous to the user” either because of its defective design or the lack of 

warnings.  Fla. Std. Jury Instr. (Civil) 403.7, 403.8. 

This Court adopted in full the holding of Dougherty in Lagueux. See

Lagueux, 861 So. 2d at 88-89 (quoting Dougherty and holding “there must be 

evidence of the nonparty’s fault before the issue can go to the jury”).  Thus, to the 

extent the panel’s statement on the Fabre issue erases the fault requirement 

imposed by Lagueux, it creates a direct intra-district conflict.  Such a departure 

from precedent can only be accomplished by the Court sitting en banc.  See, e.g.,
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Gonzalez v. Fla. Unemployment Appeals Comm’n, 80 So. 3d 335, 343 (Fla. 3d 

DCA 2010) (“Stare decisis mandates one panel of a district court of appeal may 

not overrule the decision of another.”).  Accordingly, en banc consideration is 

required to resolve this critical divergence in the law. 

B. The Panel Overlooked Evidence Showing the Trial Court 
Properly Excluded the Fabre Defendants From the Verdict 
Form

If it was not the panel’s intention to overrule Lagueux, then the Court should 

reconsider the Fabre issue under the standard announced in Lagueux and 

Dougherty.  Such an analysis shows the panel overlooked evidence confirming the 

trial court properly denied Crane’s request to add Fabre defendants.  Simply put, 

Crane did not meet its burden of establishing, by a preponderance of the evidence, 

that the specific nonparties’ products to which Mr. Delisle was exposed even 

contained asbestos, much less a type of asbestos fiber with the capacity to “become 

airborne and, hence, to be inhaled or ingested.”  Dougherty, 636 So. 2d at 748.  At 

most, Crane elicited generic testimony from Dr. Rasmuson that various products 

manufactured by the non-parties (without identifying specific models or dates) 

“often typically was chrysotile containing” (T. 25:3931 (Garlock and A.W. 

Chesterton gaskets)), or “probably” contained asbestos (T. 25:3926 (Georgia-

Pacific joint compound)).  But on cross-examination, Dr. Rasmuson conceded that 
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he did not know whether any of the specific products to which Mr. Delisle was 

exposed actually contained friable asbestos during the relevant time periods. 

T. 26:3974-76 (testifying all Georgia-Pacific joint compound was 
asbestos-free after 1977, that “Georgia-Pacific made asbestos-free 
joint compound even during ’71 to ’77,” and there was no evidence 
the product with which Mr. Delisle worked was the version that 
contained asbestos); 

T. 26:3980 (testifying “sometimes asbestos was added” to Bakelite 
materials manufactured by Union Carbide, but that “much of it 
didn’t” contain asbestos); 

 T. 26:3984-85 (testifying with respect to Ford and Bendix brakes 
that he did not know how many brake jobs Mr. Delisle performed 
and that his brake work would not have increased his risk of 
developing mesothelioma); 

T. 26:3985-86 (testifying with respect to gaskets and packing made 
by A.W. Chesterton and Garlock, that “some had asbestos and 
some didn’t,” as many were made of cork, rubber, neoprene, 
Teflon and other substances); 

T. 26:3986-87 (testifying that any potential exposure to asbestos in 
Goulds or Ingersoll-Rand pumps would have come from gaskets 
or packing in those pumps, of which some, but not all, contained 
asbestos at different times)

Thus, the record confirms Defendants did not present evidence showing, beyond 

speculation, these products contained asbestos at the time Mr. Delisle used them or 

that any asbestos fibers were of a type capable of being inhaled or ingested.

By the discussion above, Plaintiff does not suggest that none of those 

products contained friable asbestos, but only that Defendants failed to carry their 

burden of introducing evidence connecting Mr. Delisle to the nonparties’ asbestos-

containing products.  By contrast, Plaintiff established with specificity both the 
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presence and toxicity of asbestos in Cranite and in Kent Micronite cigarettes 

during the years Mr. Delisle was exposed to those products.  Plaintiff established 

that “Cranite sheet packing material” (which included both gaskets and packing) 

manufactured between 1920 and 1972 “was never manufactured without asbestos 

(T. 18:2815-2816), and that that material “was comprised of 75 percent to 85 

percent chrysotile asbestos.”  (T. 18:2820).  As to R.J. Reynolds, Plaintiff 

established that, between March 1952 and May 1956, “[e]ach Micronite filter 

attached to a Kent cigarette contained approximately 300 million crocidolite 

asbestos fibers” (T. 11:1455), which represented 7 percent asbestos (T. 11:1551). 

On the issue of fault, Crane asserted that “Plaintiff argued at trial that the 

health hazards related to asbestos were well known at the time relevant here and 

that this knowledge of those hazards could be attributed to all of the [Fabre

defendants Crane sought to add].”  (Crane Init. Br. at 10 (citing T. 8:1043-45) 

(emphasis added)).  But the citation in Crane’s brief is to Plaintiff’s opening 

statement, not to any record evidence.  Of course, statements of counsel are not 

evidence.  Accordingly, Crane failed to establish any of the nonparties it sought to 

add as Fabre defendants possessed the knowledge necessary to give rise to a duty 

to warn Mr. Delisle.  It is axiomatic that, without evidence to establish a duty, there 

can be no showing of fault.  Accordingly, the record evidence shows the trial court 

properly refused to include the nonparties as Fabre defendants on the verdict form. 
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III. THE PANEL’S ASSERTION THAT THE $8 MILLION 
VERDICT IS THE HIGHEST EVER IN AN ASBESTOS 
PERSONAL INJURY CASE IS BELIED BY MULTIPLE 
LARGER ASBESTOS VERDICTS IN FLORIDA 

Plaintiff’s final point is exceedingly narrow and purely factual.  It concerns 

the panel’s statement, in its discussion of remittitur, that “the $8 million award was 

substantially higher than any previous award for a victim of mesothelioma or 

asbestosis.”  (Slip Op. at 20).  Plaintiff respectfully notes that the panel is 

mistaken, as evidenced by the following seven awards by Florida juries to 

plaintiffs suffering from mesothelioma, including two verdicts affirmed on appeal 

— one by this Court and another by the Florida Supreme Court: 

Aubin v. Union Carbide Corp., 177 So. 3d 489, 499 (Fla. 2015) 
(reinstating jury verdict for plaintiff where “[t]he jury returned a 
$14,191,000 verdict” in favor of individual plaintiff in mesothelioma 
case) (verdict form attached as Appendix Tab A);

Union Carbide Corp. v. Garrison, 126 So.3d 1069 (4th DCA 2013) 
(Taylor, Conner, Klingensmith, JJ) (per curiam affirming jury award 
of $16,646,000 to injured plaintiff and $4 million to his wife in 
mesothelioma case) (verdict form attached as Appendix Tab B);

Batchelor v. American Optical Corp., et al., No. 2016-000012-CA-01 
(Cir. Ct. Miami-Dade Cty., Aug. 30, 2016) (awarding $15 million to 
injured plaintiff and $6 million to his wife in mesothelioma case) 
(verdict form attached as Appendix Tab C)

Taylor v. Georgia-Pacific LLC, No. 14-022141-CA-42 (Cir. Ct. 
Miami-Dade Cty. Aug. 12, 2015) (awarding $13 million to injured 
plaintiff and $4 million to his wife in mesothelioma case) (verdict 
form attached as Appendix Tab D);

Hampton v. Pneumo Abex, LLC, No. 13-CA-009741 (Cir. Ct. 
Hillsborough Cty. Aug. 27, 2014) (awarding $27,092,000 to injured 



Crane Co. v. Delisle,
No. 4D13-4351, 4D14-146

19

plaintiff, $3,746,400 to his wife, and $6,146,400 to their daughter in 
mesothelioma case) (verdict form attached as Appendix Tab E);

Mallia v. Bennett Auto Supply, Inc., No. 04-16237-CA-42 (Cir. Ct. 
Miami-Dade Cty. Dec. 15, 2005) (awarding $31 million to injured 
plaintiff in mesothelioma case) (verdict form attached as Appendix
Tab F);

Dorhout v. United States Gypsum Co., No. 99-11802-CA-42 (Cir. Ct. 
Miami-Dade Cty. Dec. 1, 2000) (awarding $7,488,300 to injured 
plaintiff and $6,600,000 to his wife in mesothelioma case) (verdict 
form attached as Appendix Tab G).6

At the very least, this Court should amend its opinion to omit this inaccurate 

statement.  Otherwise, courts and litigants throughout Florida will be misled by 

what appears to be a cap on damages in asbestos personal injury actions.  Indeed, 

on the very same day the panel decision was issued in this case, a defendant in 

Miami-Dade County cited this language in its motion for a new trial and for 

remittitur in the Batchelor action.  (See Defendant’s Mot. for New Trial in 

Batchelor v. American Optical Corp., et al., No. 2016-000012-CA-01 (Cir. Ct. 

Miami-Dade Cty., Sept. 14, 2016), at 23) (attached as Appendix Tab H).  Unless 

the panel opinion is amended, this error is certain to be repeated for years to come.  

While the undersigned counsel is obviously aware of the many higher verdicts, 

other litigants undoubtedly will be led astray by this erroneous statement. 

6  Although the award to the injured plaintiff in Dorhout was slightly lower than 
the award in this case, the true value of that verdict is substantially higher in light 
of its age.  Factoring in inflation, the Dorhout award rendered in 2000 is worth 
approximately $10,464,790 in 2016 dollars.  See U.S. Bureau of Labor Statistics 
Consumer Price Index Calculator, available at http://data.bls.gov/cgi-
bin/cpicalc.pl.
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CONCLUSION

For the reasons stated above, the Court should grant rehearing, affirm the 

jury’s finding of liability and apportionment of fault, and remand for a new trial 

limited solely to determining the amount of damages. 

Alternatively, the Court should grant rehearing en banc to resolve the 

conflict with its prior holding in Lagueux on the issue of the Fabre defendants. 

Respectfully submitted, 

By:   /s/ Paulo R. Lima    
David A. Jagolinzer 
Florida Bar No. 181153 
Paulo R. Lima 
Florida Bar No. 0064364 
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RULE 9.331(d) CERTIFICATION FOR EN BANC REHEARING 

I express a belief, based on a reasoned an studied professional judgment, that 

the panel decision is contrary to the following decision of this Court and that a 

consideration by the full Court is necessary to maintain uniformity of decisions in 

this Court. 

Lagueux v. Union Carbide Corp., 861 So. 2d 87 (Fla. 4th DCA 2003)

      /s/ Paulo R. Lima    
         Florida Bar No. 0064364 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
CRANE CO., R.J. REYNOLDS TOBACCO CO., and HOLLINGSWORTH 

& VOSE CO., 
Appellants, 

 
v. 
 

RICHARD DELISLE and ALINE DELISLE, his wife, 
Appellees. 

 
Nos. 4D13-4351 and 4D14-146 

 
[November 9, 2016] 

 
Consolidated appeals and cross-appeal from the Circuit Court for the 

Seventeenth Judicial Circuit, Broward County; John Murphy, III, Judge; 
L.T. Case No. CACE12025722. 

 
Rebecca C. Kibbe of K&L Gates LLP, Miami, for appellant Crane Co. 
 
Elliot H. Scherker, Sabrina R. Ferris, Julissa Rodriguez, Brigid F. Cech 

Samole, and Stephanie L. Varela of Greenberg Traurig, P.A., Miami, for 
appellants R.J. Reynolds Tobacco Company and Hollingsworth & Vose Co. 

 
Gary M. Farmer, Sr. of Farmer Jaffe Weissing Edwards Fistos & 

Lehrman P.L., Fort Lauderdale, and David A. Jagolinzer of The Ferraro 
Law Firm, Miami, for appellees. 

 
ON MOTION FOR REHEARING 

WARNER, J. 
 

We deny appellant’s motion for rehearing, withdraw our previously 
issued opinion and substitute the following in its place. 

  
Crane Co. and R.J. Reynolds Tobacco Co. appeal from an adverse jury 

verdict in favor of Richard DeLisle in which the jury found that both 
appellants’ products containing asbestos were substantial contributing 
causes to appellee DeLisle’s mesothelioma and awarded substantial 
damages.  Crane primarily argues that the court erred in not excluding 
expert causation testimony, in denying its motion for directed verdict, and 
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in excluding Fabre1 defendants from the verdict form.  R.J. Reynolds 
argues that the court erred in admitting expert testimony and in refusing 
a non-standard jury instruction.  Both Crane and R.J. Reynolds argue that 
the court abused its discretion in failing to grant a remittitur.  DeLisle 
cross-appeals the inclusion of a Fabre defendant on the verdict form.  We 
hold that the court abused its discretion in admitting expert testimony and 
thus reverse for a new trial for R.J. Reynolds and for entry of a directed 
verdict for Crane.  We also address, for the purposes of new trial, the jury 
instruction issue and the damage award. 

 
After developing mesothelioma, DeLisle filed a personal injury action 

against sixteen defendants, claiming that each caused him to be exposed 
to asbestos.  He alleged negligence and strict liability under failure-to-warn 
and design-defect theories.  Of these defendants, DeLisle proceeded to trial 
only against Crane, Lorillard Tobacco Co., and Hollingsworth & Vose Co. 
(“H&V”).2 

 
At trial, DeLisle presented evidence that he was exposed to asbestos 

fibers from sheet gaskets while working at Brightwater Paper Co. between 
1962 and 1966.  Crane, a valve and pump manufacturer, used “Cranite” 
sheet gaskets containing chrysotile asbestos fibers.  DeLisle also testified 
that he smoked Original Kent cigarettes with asbestos-containing 
“Micronite” filters from 1952 to 1956.  These cigarettes were produced by 
Lorillard’s predecessor, and the filters were supplied by a former 
subsidiary of H&V.  The filters contained crocidolite asbestos.3  In addition 
to Cranite gaskets and Kent cigarettes, DeLisle testified that he was 
exposed to asbestos-containing products from the following nonparty 
defendants: Garlock Sealing Technologies, LLC; A.W. Chesterton Co.; Ford 
Motor Co.; Honeywell International, Inc., f/k/a Allied Signal, as successor 
in interest to Allied Corp., as successor in interest to The Bendix Corp.; 
Georgia-Pacific LLC, f/k/a Georgia-Pacific Corp.; Goulds Pumps, Inc.; 
Union Carbide Corp.; Brightwater; and Owens-Corning Fiberglass. 

 
Lorillard contested DeLisle’s use of Kent cigarettes.  DeLisle testified 

that he smoked on average a pack of Kent cigarettes a day from junior high 
school until he enlisted in the army in 1957.  Two of his high school 
friends, however, did not recall him smoking, and his former wife testified 
that by the late 1960’s, DeLisle was only smoking unfiltered cigarettes. 

 
1 Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993). 
2 R.J. Reynolds is the successor by merger to both Lorillard and H&V. 
3 Crocidolite is a type of asbestos.  There are various types of asbestos, including, 
as relevant to this case, chrysotile asbestos.  The toxicity of different types was 
debated by the expert witnesses during the trial. 
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The parties hotly disputed causation, and even DeLisle’s own experts 

did not agree on which products produced sufficient exposure to asbestos 
to constitute a substantial contributing factor to DeLisle’s disease.  
Although all of DeLisle’s experts agreed that the crocidolite asbestos in the 
Kent filters was a causative factor, they disagreed as to whether the other 
products were substantial contributing factors. 

 
Appellees challenged each expert’s opinions under section 90.702, 

Florida Statutes, which adopted the Daubert4 test for expert testimony.  
DeLisle introduced the causation expert opinions of Drs. James Dahlgren, 
James Millette, James Crapo, and James Rasmuson.  Lorillard and H&V 
unsuccessfully moved to exclude their testimony, as well as any testimony 
regarding experiments conducted by Dr. William Longo.5  Dr. Dahlgren is 
a toxicologist who testified as to causation.  Dr. Millette is an 
environmental scientist who tested asbestos-containing products for fiber 
release.  Dr. Crapo, a pulmonologist, reviewed studies by both Dr. Longo 
and Dr. Millette to determine that Kent cigarettes would be a substantial 
contributing factor to mesothelioma.  Dr. Rasmuson, an industrial 
hygienist, relied on Dr. Longo’s testing to opine on DeLisle’s exposure.  
Following Daubert hearings, the trial court admitted each expert’s 
testimony. 

 
Before the jury, Dr. Dahlgren opined that “every exposure” above 

background levels to friable,6 inhaled asbestos—regardless of product, 
fiber type, and dose—would be considered a substantial contributing 
factor to DeLisle’s mesothelioma.  In contrast, Dr. Rasmuson testified that 
low-level exposures to chrysotile asbestos would not increase the risk of 
mesothelioma.  Dr. Crapo testified similarly to Dr. Rasmuson as to low-
level chrysotile asbestos. 

 
Crane, Lorillard, H&V, and DeLisle all moved for directed verdicts, and 

DeLisle sought to exclude any Fabre defendants from the verdict form.  The 
court denied the motions for directed verdict and determined that 
Brightwater, DeLisle’s former employer, and Owens-Corning, which 
manufactured asbestos-containing products that DeLisle had worked with 

 
4 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993). 
5 DeLisle did not, however, seek to introduce Dr. Longo as an expert witness. 
6 “Friable” is defined as “[e]asily crumbled or broken into small pieces.”  BLACK’S 
LAW DICTIONARY (10th ed. 2014).  In the context of the materials involved in this 
case, friable or dust-producing materials are the opposite of materials in which 
the asbestos remains encapsulated or encased. 
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at Brightwater, should be included on the verdict form.  The court excluded 
the remaining nonparty defendants as Fabre defendants. 

 
During the jury charge conference, Lorillard and H&V asked the trial 

court to instruct the jury on the threshold issue of whether DeLisle ever 
smoked Kent cigarettes.  DeLisle opposed the instruction.  The court 
denied the proposed instruction, reasoning that the issue was “subsumed 
in the [standard] instruction.” 

 
Following three days of deliberation, the jury awarded DeLisle $8 

million in damages and apportioned fault as follows: 
 

Crane: 16% 
Lorillard: 22% 
H&V: 22% 
Brightwater: 20%  
Owens-Corning: 20% 

After trial, Crane, Lorillard, and H&V variously moved for a judgment 
notwithstanding the verdict, judgment in accordance with their motions 
for directed verdict, a new trial, or, in the alternative, for a remittitur.  The 
trial court denied the motions.  The court then entered a final judgment 
awarding DeLisle $8 million in past and future non-economic 
compensatory damages, apportioned to Crane, Lorillard, and H&V based 
on the jury’s distribution of fault. 
 

Crane now appeals the trial court’s denial of its motions for directed 
verdict and judgment notwithstanding the verdict, and the court’s failure 
to exclude expert causation testimony.  It also appeals the denial of its 
motion for new trial based on the trial court’s exclusion of Fabre 
defendants.  R.J. Reynolds (for Lorillard and H&V) appeals the 
admissibility of expert testimony following the Daubert hearings as well as 
the failure to give a jury instruction on product use.  Crane and R.J. 
Reynolds jointly challenge the $8 million award as excessive.  DeLisle 
cross-appeals regarding the inclusion of Owens-Corning as a Fabre 
defendant. 

 
Admission of Expert Testimony 

 
Crane contends that Dr. James Dahlgren’s opinions as to its liability 

were not properly admitted, and R.J. Reynolds argues that the trial court 
abused its discretion by finding the testimony of Drs. Millette, Crapo, and 
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Rasmuson admissible under Daubert.7  We find that the court failed to 
properly exercise its gatekeeping function as to Drs. Dahlgren, Crapo, and 
Rasmuson. 

 
“The standard of review for trial court decisions concerning the 

qualifications of expert witnesses and the scope of their testimony is abuse 
of discretion.”  Tengbergen v. State, 9 So. 3d 729, 736 (Fla. 4th DCA 2009).  
“Further, a trial court ‘has broad discretion in determining the range of 
the subjects on which an expert can testify, and the trial judge’s ruling will 
be upheld absent a clear error.’”  Davis v. State, 142 So. 3d 867, 872 (Fla. 
2014) (quoting Penalver v. State, 926 So. 2d 1118, 1134 (Fla. 2006)). 

 
Since 2013, Florida has applied “the standards for expert testimony in 

the courts of this state as provided in Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993), General Electric Co. v. Joiner, 
522 U.S. 136 (1997), and Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 
(1999).”  2013 Fla. Sess. Law Serv. Ch. 2013-107 (H.B. 7015) (WEST).  
Section 90.702 codifies the standard: 

 
If scientific, technical, or other specialized knowledge will 
assist the trier of fact in understanding the evidence or in 
determining a fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or education may 
testify about it in the form of an opinion or otherwise, if: 
 
(1) The testimony is based upon sufficient facts or data; 
 
(2) The testimony is the product of reliable principles and 

methods; and 

 
7 DeLisle also argues that this court lacks the authority to apply Daubert, as 
incorporated through section 90.702, Florida Statutes (2015), which was adopted 
in 2013 prior to the trial in this case, because it is a legislative change to the 
evidence code that has not yet been approved by the Florida Supreme Court.  
However, statutes are presumed to be constitutional and are to be given effect 
until declared otherwise.  Mallory v. State, 866 So. 2d 127, 128 (Fla. 4th DCA 
2004).  Further, we, and other Florida appellate courts, have applied the statute 
to the admission of testimony.  Bunin v. Matrixx Initiatives, Inc., 41 Fla. L. Weekly 
D1308 (Fla. 4th DCA June 1, 2016); Booker v. Sumter Cty. Sheriffs Office/N. Am. 
Risk Servs., 166 So. 3d 189 (Fla. 1st DCA 2015); Perez v. Bell S. Commc’ns, Inc., 
138 So. 3d 492 (Fla. 3d DCA 2014); R.C. v. State, 192 So. 3d 606 (Fla. 2d DCA 
2016).  We therefore find that this argument lacks merit.  Moreover, if the Frye 
standard applied, most of the expert testimony clearly would be inadmissible as 
the experts failed to show that the methodology was generally accepted in the 
scientific community. 
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(3) The witness has applied the principles and methods 

reliably to the facts of the case. 
 

§ 90.702, Fla. Stat. (2015). 

Under section 90.702 and Daubert, 509 U.S. at 597, the trial courts 
must “act as gatekeepers, excluding evidence unless is it reliable and 
relevant.”  Hughes v. Kia Motors Corp., 766 F.3d 1317, 1328 (11th Cir. 
2014).  The trial courts “are charged with this gatekeeping function ‘to 
ensure that speculative, unreliable expert testimony does not reach the 
jury’ under the mantle of reliability that accompanies the appellation 
‘expert testimony.’”  Id. at 1328-29 (quoting Rink v. Cheminova, Inc., 400 
F.3d 1286, 1291 (11th Cir. 2005)).  “Whether an expert’s testimony is 
reliable depends on ‘the particular facts and circumstances of the 
particular case.’”  Id. at 1329 (quoting Kumho Tire, 526 U.S. at 158). 

 
To properly perform its gatekeeping function, the court must first 

determine that the expert is “qualified on the matter about which he [or 
she] intends to testify”; second, that the expert is employing “reliable 
methodology”; and third, that the expert’s testimony can “assist the trier 
of fact through the application of expertise to understand the evidence or 
fact in issue.”  Id.  In assessing whether an expert’s methodology is reliable, 
the court should consider the following factors: (1) whether the theory “can 
be (and has been) tested”; (2) whether it “has been subjected to peer review 
and publication”; (3) “the known or potential rate of error” for “a particular 
scientific technique”; and (4) whether the “theory or technique has been 
generally accepted by the relevant scientific community.”  Daubert, 509 
U.S. at 593-94. 

 
However, “[t]he court’s gatekeeping function requires more than simply 

‘taking the expert’s word for it.’”  United States v. Frazier, 387 F.3d 1244, 
1265 (11th Cir. 2004) (en banc) (quoting Fed. R. Evid. 702 advisory 
committee’s note (2000 amends.)).  “[S]omething doesn’t become scientific 
knowledge just because it’s uttered by a scientist; nor can an expert’s self-
serving assertion that his conclusions were derived by the scientific 
method be deemed conclusive.”  Hughes, 766 F.3d at 1331 (quoting 
McDowell v. Brown, 392 F.3d 1283, 1299 (11th Cir. 2004)) (alteration in 
original).  As the Supreme Court explained in Joiner, 

 
[t]rained experts commonly extrapolate from existing data.  
But nothing in either Daubert or the Federal Rules of 
Evidence requires a district court to admit opinion evidence 
that is connected to existing data only by the ipse dixit of the 
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expert.  A court may conclude that there is simply too great 
an analytical gap between the data and the opinion proffered. 

 
Joiner, 522 U.S. at 146.  Thus, “an expert opinion is inadmissible when 
the only connection between the conclusion and the existing data is the 
expert’s own assertions[.]”  McDowell, 392 F.3d at 1300.  Additionally, 
where an expert relies solely or primarily on their experience, the 
proponent of the testimony has the burden “to explain how that experience 
led to the conclusion [the expert] reached, why that experience was a 
sufficient basis for the opinion, and just how that experience was reliably 
applied to the facts of the case.”  Frazier, 387 F.3d at 1265. 
 

In Frazier, the defendant in a sexual assault case sought to introduce 
expert testimony that no hair or bodily fluids were discovered at the crime 
scene, and therefore it was unlikely he had assaulted the victim.  Id. at 
1252.  In upholding the exclusion of this testimony, the appellate court 
found the expert’s methodology unreliable and his opinion unhelpful to 
the jury.  Id. at 1265.  Although the expert relied on his experience and 
various tests, he never explained how they supported his opinion.  Id.  He 
failed to offer “any hard information” or show that “his opinions had been 
subjected to peer review or, even, the percentage of cases in which his 
opinion had been erroneous.”  Id.  The court stated, 

 
While the expert’s statement that the recovery of hair or 
seminal fluid “would be expected” expresses an intrinsically 
probabilistic or quantitative idea, the probability it expresses 
is unclear, imprecise and ill-defined. . . . Without knowing 
how frequently hair or seminal fluid is transferred during 
sexual conduct in similar cases—whether derived from 
reliable studies or based on some quantification derived from 
his own experience—it would be very difficult indeed for the 
district court (or for that matter the jury) to make even an 
informed assessment, let alone to verify that the recovery of 
hair or fluid evidence in this case “would be expected.” 

 
Id.  The expert’s “imprecise and unspecific” opinion meant that “the jury 
could not readily determine whether the ‘expectation’ . . . was a virtual 
certainty, a strong probability, a possibility more likely than not, or 
perhaps even just a possibility.”  Id. at 1266.  Thus, the opinion “easily 
could serve to confuse the jury, and might well have misled it.”  Id. 
 

Similarly, in Hughes, 766 F.3d at 1331, involving an automobile 
accident, the exclusion of expert testimony was upheld where the expert’s 
“leap from data to opinion was too great[.]”  The expert in Hughes opined 
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that the plaintiff would not have sustained the fatal injury had the vehicle 
been equipped with a shut-off switch, based on the evidence, his 
experience, and relevant literature.  Id. at 1330. 

 
He explained in his report that he reached his conclusion 
based on the scientific method, without further explaining 
how he tested his hypothesis to support his conclusions.  
During his deposition, he explained a bit more—declaring 
that the amount of intrusion and the velocity of the adjacent 
door were the most important factors to his evaluation—but 
even then, his explanation went no further.  He did not 
explain how those two variables were relevant, nor did he 
explain how he used those factors to reach his conclusion. 

 
Id. (footnote omitted).  Moreover, the expert admitted that he was unable 
to rule out other impacts as the cause of the injury, and was unable to 
explain how they would have affected the plaintiff.  Id.  The Hughes court 
noted that, like in Frazier, the expert “offered precious little in the way of 
a reliable foundation or basis for his opinion.”  Id. at 1329 (quoting Frazier, 
387 F.3d at 1265). 
 

In sum, the trial court’s gatekeeping role is not a passive role.  The 
court should affirmatively prevent imprecise, untested scientific opinion 
from being admitted.  The expert must explain his or her methodology and 
how it is applied to the data relevant to the case.  Further, when relying 
on other studies, the expert must identify those studies and explain how 
they support the application of the methodology used.  We evaluate the 
various challenged experts and the trial court’s rulings on the admissibility 
of their opinions with the foregoing principle in mind. 

 
i. Dr. James Dahlgren 

 
 Dr. James Dahlgren is a medical doctor, specializing since 1977 in 
occupational and environmental medicine, with a subspecialty in 
toxicology.  He is not a scientist, but has studied and worked in the field 
of treating workers exposed to industrial chemicals, including asbestos.  
At trial, he was the sole witness to testify that exposure to low levels of 
chrysotile asbestos through Crane products was a substantial cause of 
DeLisle’s mesothelioma. 
 

In arriving at his opinion on causation, Dr. Dahlgren followed a two-
step process, first determining general causation, i.e. the ability of the 
substance to cause the disease, then determining whether the particular 
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individual had sufficient exposure to the substance to have that health 
effect. 

 
 In analyzing whether a particular substance caused DeLisle’s disease, 
Dr. Dahlgren stated that he had relied on the Bradford Hill criteria8 for 
determining causation based upon epidemiology studies, animal studies, 
experimental studies, and other studies.  These criteria are “strength, 
consistency, specificity, temporality, biological gradient, plausibility, 
coherence, experiment[,] and analogy[.]”  Dr. Dahlgren was not asked to 
explain what the factors mean or how he used them to analyze causation.  
He also stated that he had applied his training and experience, but he was 
not asked and did not explain how his experience provided a sufficient 
basis for his conclusions. 
 

Based upon his review and collection of the literature on the disease, 
Dr. Dahlgren testified that both chrysotile and crocidolite asbestos can 
cause mesothelioma.  When asked on cross-examination whether all 
commercial types of asbestos were similar in terms of their potency, he 
said, “Probably.  I know that there’s some dispute about that, but, in my 
opinion, based on animal studies, I believe they’re pretty comparable in 
potency.” (Emphasis added).  He did not provide nor discuss the results of 
the animal studies on which he relied, except for admitting that the view 
that the potency of chrysotile fibers were equivalent to amphibole asbestos 
was contrary to pathology studies on human lung tissue (as opposed to 
animal studies).  Dr. Dahlgren rejected the human studies because he did 
not believe that they took into account that chrysotile was the most 
common form of asbestos in the world, and he considered the controlled 
animal studies to be more legitimate. 

 
Dr. Dahlgren relied on one study by a South African doctor, Dr. Wagner, 

but that study was of crocidolite, not chrysotile asbestos.  And, although 
he was aware that Dr. Wagner had later concluded that there was no clear 
evidence that chrysotile asbestosis caused mesothelioma tumors, Dr. 
Dahlgren indicated he relied on Dr. Wagner’s prior work. 

 
Apart from the Wagner study, Dr. Dahlgren could not recall the names 

of other papers on which he relied.  But then he admitted that there were 
many papers which showed that amphibole asbestos was many times 
more potent (some studies showing a hundred times more potent) than 
chrysotile fibers.  He could not point to any study involving chrysotile alone 
which showed that the different fibers were similar in potency.  The one 

 
8 The Bradford Hill criteria refers to a list of criteria developed by epidemiologist 
Dr. Bradford Hill in the 1960s. 
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paper he did rely on regarding studies of asbestos doses involved mixed 
types of asbestos.  Unfortunately, none of the papers were provided to the 
trial court.  He had not done any research himself to determine the amount 
of asbestos required to cause mesothelioma. 

 
Dr. Dahlgren maintained that “every exposure” to asbestos of any kind 

above background level would be a substantial contributing cause of 
mesothelioma.  He stated that “background level is pretty well accepted to 
be .0002 fibers per CC, a little higher in some studies, a little lower in 
others[.]”  Although there is a gap between the background level and those 
levels at which there is an increased risk of disease, the studies he relied 
on had been unable to establish the threshold.  He did not know of any 
study which supported his “every exposure” conclusion, nor did he think 
that such a study could be done.  He did refer generally to several studies 
finding increased mesothelioma rates from “very low levels” of exposure.  
However, he conceded that “none of those studies actually said that each 
and every exposure above background contribute[d] to . . . mesothelioma 
risk[.]” 

 
Based on this, the trial court accepted Dr. Dahlgren as an expert and 

found that his opinions were supported by sufficient data and peer-
reviewed studies, and were based upon reliable principles and methods. 

 
We cannot find that the trial court properly exercised its discretion in 

admitting Dr. Dahlgren’s opinions.  Although Dr. Dahlgren may be an 
expert in the field of occupational medicine and evaluation of 
mesothelioma, the record does not in any way support a finding that his 
opinions were supported by sufficient data or based upon reliable 
principles and methods under a proper Daubert analysis.  While Dr. 
Dahlgren stated that he relied on accepted methodology in reaching his 
opinions, i.e. the Bradford Hill criteria, he did not explain that 
methodology at all.  The Bradford Hill criteria are used to evaluate the 
strength of an association between two factors (such as asbestos and 
mesothelioma) from epidemiological studies.  Milward v. Acuity Specialty 
Products Group, Inc., 639 F.3d 11 (1st Cir. 2011), provides an explanation 
of the criteria and how they are applied: 

 
Dr. Smith’s opinion was based on a “weight of the evidence” 

methodology in which he followed the guidelines articulated 
by world-renowned epidemiologist Sir Arthur Bradford Hill in 
his seminal methodological article on inferences of causality.  
See Arthur Bradford Hill, The Environment and Disease: 
Association or Causation?, 58 Proc. Royal Soc’y Med. 295 
(1965). 
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Hill’s article explains that one should not conclude that an 

observed association between a disease and a feature of the 
environment (e.g., a chemical) is causal without first 
considering a variety of “viewpoints” on the issue.  These 
viewpoints include: the strength or frequency of the 
association; the consistency of the association in varied 
circumstances; the specificity of the association; the temporal 
relationship between the disease and the posited cause; the 
dose response curve between them; the biological plausibility 
of the causal explanation given existing scientific knowledge; 
the coherence of the explanation with generally known facts 
about the disease; the experimental data that relates to it; and 
the existence of analogous causal relationships.  See id. at 
295–99. 
 

Although Hill identified nine viewpoints, it is generally 
agreed that this list is not exhaustive and that no one type of 
evidence must be present before causality may be inferred. 

 
Id. at 17 (footnote omitted).  These criteria are usually applied by 
epidemiologists in evaluating causation.  “Several courts that have 
considered the question have held that it is not proper methodology for an 
epidemiologist to apply the Bradford Hill factors without data from 
controlled studies showing an association.”  In re Fosamax Prods. Liab. 
Litig., 645 F. Supp. 2d 164, 188 (S.D.N.Y. 2009). 
 
 Not only did Dr. Dahlgren fail to explain the Bradford Hill criteria or 
how they applied, he did not provide any data or studies of the association 
between mesothelioma and chrysotile asbestos at low levels.  All of the 
studies upon which he relied were studies of mixed types of asbestos, even 
though he was giving opinions on causation from products containing only 
chrysotile asbestos.9  And his assumptions on the equivalency of the 
potency of all types of asbestos were also unsupported by any reliable data.  
Instead, they were based upon his thinking that all commercial types of 
asbestos were probably of the same potency.  As well, he thought that his 
opinion that levels of exposure “significantly” above background level could 
cause disease were “fair.”  Thus, even if the methodology was appropriate, 
it was not supported by any data. 
 

 
9 It is unclear from the record which type(s) of asbestos were involved in the 
animal studies. 
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 The opinion that every asbestos exposure level above background level 
is a substantial contributing factor has been rejected repeatedly by courts 
as insufficiently supported by data or testing to satisfy Daubert. 
 

The “every exposure” theory has been advanced by plaintiffs 
and their experts in a number of recent cases.  See Joseph 
Sanders, The “Every Exposure” Cases and the Beginning of the 
Asbestos Endgame, 88 Tul. L.Rev. 1153, 1157 (2014).  The 
“every exposure” theory “represents the viewpoint that, 
because science has failed to establish that any specific 
dosage of asbestos causes injury, every exposure to asbestos 
should be considered a cause of injury.”  Yates v. Ford Motor 
Co., 113 F.Supp.3d 841, 846 (E.D.N.C. 2015); see also Krik v. 
Crane Co., 76 F.Supp.3d 747, 750–51 (N.D.Ill. 2014).  The 
judicial reception to this theory has been largely negative.  
Numerous courts have excluded expert testimony or evidence 
grounded in this theory, reasoning that it lacks sufficient 
support in facts and data.  See, e.g., Yates, 113 F.Supp.3d at 
846–47; Comardelle v. Pa. Gen. Ins. Co., 76 F.Supp.3d 628, 
633–35 (E.D.La. 2015); Krik, 76 F.Supp.3d at 752–53; 
Davidson v. Ga. Pac. LLC, No. 12–1463, 2014 WL 3510268, at 
*5 (W.D.La. July 14, 2014); Anderson v. Ford Motor Co., 950 
F.Supp.2d 1217, 1225 (D.Utah 2013); Sclafani v. Air & Liquid 
Sys. Corp., No. 12–3013, 2013 WL 2477077, at *5 (C.D.Cal. 
May 9, 2013); Smith v. Ford Motor Co., No. 8–630, 2013 WL 
214378, at *2 (D.Utah Jan. 18, 2013).  Likewise, applying the 
Daubert factors, courts have found that the theory cannot be 
tested, has not been published in peer-reviewed works, and 
has no known error rate.  E.g., Yates, 113 F.Supp.3d at 846–
47. 
 

Vedros v. Northrop Grumman Shipbuilding, Inc., 119 F. Supp. 3d 556, 562–
63 (E.D. La. 2015).  Vedros also rejected the claim that “every exposure 
above background level” was any different than the “every exposure” 
theory.  Id. 
 
 Similarly, Dr. Dahlgren’s theory is not supported by any studies, as it 
has not been tested.  There was no data presented at the hearing showing 
that chrysotile asbestos in low levels is associated with mesothelioma.  
Indeed, the other experts testifying for DeLisle all rejected such an 
association.  Dr. Dahlgren’s testimony was more of the nature of ipse dixit, 
i.e. that it should be reliable merely because he is an expert.  This is 
insufficient to satisfy Daubert.  Therefore, we conclude the court abused 
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its discretion in admitting Dr. Dahlgren’s testimony on the “every 
exposure” theory.10 
 

ii. Dr. William Longo 
 

 A substantial issue in reviewing the expert testimony was the reliability 
of studies conducted by Dr. William Longo.  In 1995, Dr. Longo published 
an article in the publication Cancer Research, based on his work in 1991 
for a plaintiff in a similar action against Lorillard and H&V.  In this first 
set of experiments, Dr. Longo “smoked” forty-year-old Kent cigarettes 
utilizing a hand-held syringe to smoke the cigarettes in an upright 
position.  The 1995 article was not subjected to formal peer review and 
was published in a section titled “Advances in Brief” and marked 
“Advertisement.”  Although Cancer Research is a peer-reviewed journal, 
Dr. Longo’s short article, under the journal’s policies, would have 
“receive[d] an accelerated review,” unlike the peer review to which other 
articles are subject.  Additionally, Dr. Longo failed to mention that when 
he performed a second round of tests, the results were dramatically 
different. 
 
 In 2012, Dr. Longo conducted more testing on Kent cigarettes.  Counsel 
for a plaintiff sent Dr. Longo four packs of the cigarettes for testing as to 
whether the smoke contained asbestos from the filter.  The cigarettes were 
nearly sixty years old at the time of testing; it was unclear where they came 
from, how they had been stored, or whether they sufficiently resisted aging 
and degradation to give accurate results.  The 2012 study showed the 
release of asbestos into the smoke, but the results again varied widely from 
the earlier experiments. 
 

Before trial, Lorillard moved to exclude any expert opinion or testimony 
about the experiments conducted by Dr. Longo on the basis that his work 
was unreliable and not based on sound scientific theories.  DeLisle’s 
counsel agreed that Dr. Longo’s testing would not be part of the case.  
However, Dr. Longo’s research came up multiple times during the trial, 
apparently relied on by several of the expert witnesses. 

 
 

 
10 Were we not concluding that Dr. Dahlgren’s testimony was inadmissible, it 
would have provided a sufficient basis for including at least six Fabre defendants 
on the verdict form, together with DeLisle’s testimony of his exposure to each of 
those products, and we would have reversed for failure to include the Fabre 
defendants. 
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iii. Dr. James Millette 
 

During Dr. James Millette’s Daubert hearing, he discussed his 
background in microscopic analysis and identification of particles.  He had 
published “about 60 or so” articles on asbestos in peer-reviewed journals.  
This included articles “measuring the potential for asbestos fibers to come 
out of different products[,]” including gaskets, packing, and dryer felts.  
None of these articles dealt with cigarette filters. 

 
 As to the cigarette filters, Dr. Millette testified that in 2010 and 2011, 
he received several packs of Kent cigarettes, in their original packaging, 
from a law firm.  They were sent to him in plastic containers and he was 
unsure of their origin or previous storage conditions.  Upon receiving the 
cigarettes, Dr. Millette tested them for degradation by visually looking for 
mold and mildew, and testing brittleness of the paper with tweezers.  He 
stated that there was no evidence of degradation and the paper was not 
brittle. 
 
 Dr. Millette then sent a cigarette from each package to Arista 
Laboratories for “smoking testing,” as such testing was outside his area of 
expertise.  He testified that Arista is an accredited, “independent 
laboratory group that does testing for cigarette companies and the 
government to determine . . . whether the cigarettes complied with certain 
regulations[.]”  Arista used a “smoking machine” to send each cigarette’s 
smoke through filter pads made of glass fibers.  Following an International 
Standards Organization (“ISO”) protocol and a Canadian Health Protocol, 
Arista performed both an “eight puff” test and a “two puff” test on the 
cigarettes, as well as a control.  The filters were then returned to Dr. 
Millette for analysis. 
 

Because the filter pads used by Arista were not designed for particle 
analysis, but for examining organic material, in order to detect asbestos 
fibers, Dr. Millette took a portion of each filter and dissolved the glass 
fibers using an acid-base wash, a type of indirect preparation.  This 
involved boiling the filter in acid for an hour, running it through a 
centrifuge, boiling it in a base, running it back through the centrifuge, and 
then suspending the remaining materials in water.  Dr. Millette then 
analyzed the solution using a transmission electron microscope. 

 
He did not find any fibers in the filters from the “two puff” test.  The 

detection limit was about 30,000 crocidolite asbestos fibers per cigarette.  
However, on the four filters from the “eight puff” test, he found between 
38,000 to 10 million fibers.  He had not calculated the error rate for the 
individual samples, but “it certainly would be within that range.”  The 
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fibers he observed were mostly individual or smaller particles, rather than 
bundles or clusters.  He admitted that the acid wash preparation could 
have broken up such bundles, but it was unlikely because then he would 
have been able to see the fibers without the acid wash.  He also testified 
that indirect preparations generally net higher numbers of particles. 

 
Dr. Millette acknowledged that there is no standard method or body of 

literature for testing asbestos in cigarette smoke, nor did any of his 
publications cover such testing.  His testing of Kent cigarettes had not 
been published or peer reviewed, but the acid-base method is peer 
reviewed, with two publications describing the methodology listed in his 
report.  He testified that it is generally accepted in the scientific community 
among material scientists for this type of testing. 

 
He also testified that his use of the electron microscope to identify 

asbestos fibers had also appeared in peer-reviewed publications listed in 
his report.  Additionally, he testified that Arista’s testing was done 
pursuant to the two protocols, and although he could not recall any 
particular publications, they were standard methods that had been peer 
reviewed. 

 
 The trial court then found that Dr. Millette was adequately qualified as 
an expert, his testimony was based on sufficient data, and was “the 
product of reliable principles and methods . . . that have been peer 
reviewed before, and he’s applied these principle[s] and methods to the 
facts of the case,” such that his testimony would be allowed.  Dr. Millette 
later testified to his findings before the jury. 
 
 The trial court did not abuse its discretion in holding Dr. Millette’s 
testimony admissible.  He testified extensively as to his methods, which 
were simply new applications of generally accepted methodologies.  It is 
not necessary for a particular application of a methodology to have been 
peer reviewed to satisfy admissibility standards.11  See Kumho Tire Co. v. 
Carmichael, 526 U.S. 137, 151 (1999) (“It might not be surprising in a 
particular case, for example, that a claim made by a scientific witness has 
never been the subject of peer review, for the particular application at issue 
may never previously have interested any scientist.”). 
 
 

 
11 Dr. Millette’s methodology in this exact study has been upheld under Daubert.  
See Quirin v. Lorillard Tobacco Co., No. 13 C 2633, 2014 WL 716162, at *4 (N.D. 
Ill. Feb. 25, 2014). 
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iv. Dr. James Crapo 
 

Dr. James Crapo was originally deposed as Ford’s witness, but his 
deposition was introduced by DeLisle at trial.  In his deposition, Dr. Crapo 
opined that, based on “the weight of the medical literature,” crocidolite and 
amosite asbestos were “very potent.”  He did not consider exposure to 
chrysotile a cause of mesothelioma unless in very high doses.  He testified 
that DeLisle’s “smoking Kent Micronite cigarettes [which contained 
crocidolite asbestos] was a substantial contributing cause for his 
mesothelioma[,]” rather than his exposures to chrysotile asbestos. 

 
Dr. Crapo was familiar with Dr. Longo’s study, but testified that Dr. 

Longo’s “laboratory is one that I think often is at the far end of the 
spectrum on exposures to particles,” with results that are “often not 
reproduced by other industrial hygienists.”  Dr. Crapo nonetheless relied 
on the study because Dr. Longo had found crocidolite fibers in cigarette 
smoke, but admitted that “because of the issues of filter degradation, the 
time lapse, and the absence of a second validation from a different 
laboratory, . . . I would not rely on this for exact numbers for the release 
amount.”  Dr. Crapo also reviewed Dr. Millette’s study, but ultimately 
relied on the studies “[o]nly to the extent that I recognized that both 
Millette and Longo found fibers in the airstream coming through a 
Micronite filter,” but not to “establish the dose.”  He testified that “it would 
just be expected that a filter would release some of the fibers that are in 
it,” although he has never conducted any tests to verify that expectation.  
He summed up his testimony by stating, “What I’m trying to tell you is 
putting crocidolite, a very, very dangerous fiber, into a filter and having a 
person put that in his mouth and suck on it, . . . that sounds very 
dangerous to me.”  Based on this, the trial court found that Dr. Crapo’s 
testimony was reliable under Daubert. 

 
Dr. Crapo’s testimony is similar to the expert testimony in United States 

v. Frazier, 387 F.3d 1244, 1265 (11th Cir. 2004), where the expert stated 
that the recovery of hair or seminal fluid from an assault scene “would be 
expected,” but failed to state the basis for the opinion.  Like the expert in 
Frazier, Dr. Crapo “offered precious little in the way of a reliable foundation 
or basis for his opinion.”  Id.  Because he left his basis unstated, he did 
not provide enough for the court to evaluate the reliability of his opinion.  
Dr. Crapo effectively told the court to take his word for it.  Although he 
relied on the studies by Dr. Longo and Dr. Millette, it was only to assume 
some level of fiber release.  Thus, he did not establish any dose.  Otherwise, 
he relied on his experiences, but did not explain how they applied.  
Furthermore, he relied on the “weight of medical literature” without 
identifying any specific literature.  Accordingly, we find that Dr. Crapo’s 
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testimony did not demonstrate the reliability of his opinion, nor its 
helpfulness.  This is not to say that he could not have possibly been 
admitted under Daubert; there simply is not enough in the record for the 
court to have made a proper determination. 

 
v. Dr. James Rasmuson 

 
Dr. James Rasmuson was called by Crane, and the trial court 

conducted a Daubert hearing.  He is an industrial hygienist and 
toxicologist.  Dr. Rasmuson opined that DeLisle’s mesothelioma risk was 
increased by even low-level exposure to crocidolite or amosite asbestos 
(both of which are referred to as types of amphibole asbestos).  He 
explained that he based his opinion on three peer-reviewed case control 
studies which compared mesothelioma rates with type of asbestos and 
degree of exposure.  He explained the results and noted that the three 
separate studies had replicated the results.  He stated, based on the 
results, what the background level was for crocidolite fibers. 

 
Dr. Rasmuson also opined that smoking Kent cigarettes would 

constitute a significant exposure to crocidolite asbestos.  Dr. Rasmuson 
stated that he relied solely on Dr. Longo’s studies to come to this 
conclusion.  He did not know whether the methodology that Dr. Longo 
used was an acceptable methodology, although it sounded “reasonable” to 
him even though he was not qualified in that area.  He testified that “if Dr. 
Longo’s tests are anywhere in the ball park . . . , even if they’re higher than 
what was observed by some significant factor, there still could be some 
level of risk” from Kent cigarettes.  Dr. Rasmuson had assumed, without 
knowing, that Dr. Longo’s article had been peer reviewed.  Dr. Rasmuson 
testified that Dr. Longo’s study was “the type of evidence that would be . . . 
reasonably relied upon by experts” in his field. 

 
With regard to his first opinion of general causation, regarding low-level 

exposure to crocidolite, Dr. Rasmuson demonstrated the reliability of his 
opinion and its helpfulness to the jury.  He not only cited the studies he 
had relied on, he also specified that they were peer-reviewed and the 
results had been replicated.  He also explained the findings of the studies 
and how he had applied them to come to his conclusion. 

 
With regard to his Kent-specific opinions, Dr. Rasmuson concluded 

that the exposure would have been significant, and he testified that Dr. 
Longo’s study was the sole study that he relied on to form the basis of his 
opinion.  However, he did not know whether the methodology underlying 
Dr. Longo’s study was an accepted methodology, nor did he know whether 
the published study was peer reviewed, which it was not.  The trial court 
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therefore could not conclude that Dr. Rasmuson’s opinions were based 
upon reliable data, or that his Kent-specific causation opinion was reliable 
and satisfied the Daubert standard. 

 
In sum, Drs. Crapo and Rasmuson failed, at least in part, to 

demonstrate the reliability of their opinions on this record.  Further, they 
failed to support their opinions with reliable data.  Because their opinions 
should not have been admitted, we reverse for a new trial for R.J. Reynolds. 

 
 As for Crane, Dr. Dahlgren’s opinion was the sole evidence on causation 
against Crane regarding the link between its products and DeLisle’s 
mesothelioma.  As we find that his testimony did not satisfy the standard 
of Daubert and that his “every exposure” theory was insufficient to 
establish liability, we reverse the denial of a directed verdict for Crane and 
direct that a verdict be entered in its favor.12 
 

Jury Instruction 
 

R.J. Reynolds next argues that the trial court erred by refusing to 
instruct the jury and to submit for its consideration the threshold question 
of whether DeLisle actually used Lorillard and H&V’s products.  Because 
we are reversing for a new trial, we address this issue, even though we 
would not have reversed on this issue alone. 

 
“Generally, the applicable standard jury instructions are presumed 

correct and should be given unless such instructions are erroneous or 
inadequate.”  Aubin v. Union Carbide Corp., 177 So. 3d 489, 516 (Fla. 
2015).  A trial court, however, is not inexorably bound to the standard 
instructions: 

 
A trial court abuses its discretion when it fails to give a 
proposed instruction that is (1) an accurate statement of the 
law, (2) supported by the facts of the case, and (3) necessary 
for the jury to properly resolve the issues, so long as the 
subject of the proposed instruction is not covered in other 
instructions given to the jury and the failure to instruct is 
shown to be prejudicial. 
 

R.J. Reynolds v. Jewett, 106 So. 3d 465, 467 (Fla. 1st DCA 2012). 
 

 
12 To the extent that Dr. Dahlgren offered opinions on causation as to Kent 
cigarettes and as to DeLisle’s prognosis and damages, no party has contested 
these opinions. 
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The trial court refused to give Lorillard’s instruction as to whether 
DeLisle smoked cigarettes because it was not a standard instruction and 
the question was inherent in the standard instruction, even though the 
trial court thought that the standard instructions should include one on 
product use.  The standard instructions do appear to, in some measure, 
assume product use, and thus we agree that where product use is 
contested, as it was in this case, a targeted instruction to the jury to 
determine this issue first would be appropriate. 

 
Nevertheless, given that the issue was hotly contested and thoroughly 

addressed in preliminary instructions, the testimony, and in closing 
argument, it is not reasonable to think that the jury was misled and would 
have or could have found for DeLisle on his claims without also concluding 
that he smoked Kent cigarettes.  But as we are reversing for a new trial on 
other grounds, the court should consider giving an appropriate instruction 
on product use in any new trial. 

 
Damage Award 

 
Both R.J. Reynolds and Crane challenge the jury’s $8 million award as 

excessive and argue that the trial court abused discretion in denying 
remittitur.  They note, in part, that in closing argument, DeLisle’s counsel 
asked the jury to compensate DeLisle based upon the rate the parties 
compensated their experts.  We agree with Judge Wetherell in his 
dissenting opinion in R.J. Reynolds Tobacco Co. v. Townsend, 90 So. 3d 
307 (Fla. 1st DCA 2012), that this is an improper analogy because it 
focuses on the defendant’s ability to pay, not the loss to the plaintiff.  Id. 
at 318 (Wetherell, J., concurring in part, dissenting in part) (stating that 
counsel’s argument that “the jury could use the annual compensation of 
one of [defendant’s] experts . . . and one of its executives . . . as ‘reasonable 
gauges or measuring sticks’ to value the time Appellee lost with her 
husband as a result of his premature death from lung cancer” was 
improper because it was “nothing more than a thinly veiled invitation for 
the jury to lavishly compensate Appellee for the death of her husband 
simply because [the defendant] could afford to do so”). 

 
Section 768.74(3), Florida Statutes (2016), requires the court to subject 

a damage award to “close scrutiny.”  One of the criteria that the court must 
consider is “[w]hether the trier of fact took improper elements of damages 
into account or arrived at the amount of damages by speculation and 
conjecture[.]”  § 768.74(5)(c), Fla. Stat.  In this case, DeLisle’s attorney 
stated the hourly pay rates charged by the experts and provided the jury 
with calculations that reflected an award of an amount in this range for 
each hour of each day that DeLisle had been ill.  Counsel encouraged the 
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jury to take into account an improper measure of damage by using the 
defendants’ ability to pay its experts as the gauge for a damage award. 

 
Werneck v. Worrall, 918 So. 2d 383, 388 (Fla. 5th DCA 2006), is 

instructive.  There, in a wrongful death case against a trucking company, 
the plaintiff’s attorney suggested to the jury in closing that it calculate the 
pain and suffering to the survivors based upon the number of trucks 
owned by the company.  Id.  The court held that this was an improper 
basis for an award: 

 
Although, as Appellee points out, the number of trucks and 
hourly wage of a daycare worker were in evidence, this 
evidence was introduced for different purposes and had no 
“logical nexus in deduction or analogy” to the amount of pain 
and suffering incurred by Appellee.  Wright & Ford Millworks, 
Inc. v. Long, 412 So. 2d 892 (Fla. 5th DCA 1982).  The fact 
that counsel could have suggested a wholly arbitrary number 
to the jury does not give counsel carte blanche to mislead the 
jury by knowingly urging it to employ specious methodology 
. . . .  

 
Id. (footnote omitted).  Similarly, in this case, while the hourly rate of the 
experts was in evidence, it was not for the purpose of establishing DeLisle’s 
damages, and it was a “wholly arbitrary number” to use to establish 
damages, focused on what the defendants could pay.  Id.  It appears that 
the jury relied on counsel’s suggestions to arrive at its verdict.  The appeal 
to the jury to use this wholly improper and arbitrary means of measuring 
the damages to DeLisle should have warranted a remittitur or a new trial 
on damages. 
 

Conclusion 
 

As we are reversing for a new trial for R.J. Reynolds based on the 
improper admission of the expert testimony, the new trial should include 
the issue of damages because of the foregoing analysis. 

 
At a new trial, the court should also reconsider the prior inclusion of 

Owens-Corning on the verdict form as a Fabre defendant, as raised on 
cross-appeal by DeLisle.  Dr. Rasmuson testified that DeLisle’s exposure 
to Owens-Corning products containing asbestos would be a substantial 
contributing factor to DeLisle’s mesothelioma, but his testimony on this 
issue did not meet the test of Daubert. 

 



21 
 

 For the foregoing reasons we reverse and remand for entry of a directed 
verdict for Crane and for a new trial on all issues as to R.J. Reynolds. 
 
CIKLIN, C.J., and KLINGENSMITH, J., concur.  

 
*            *            * 
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