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Supreme Court of Florida 
 

____________________ 

No. SC16-2182  
____________________ 

 
 

RICHARD DELISLE, 
Petitioner/Appellee. 

 
v. 
 

CRANE CO. & R.J. REYNOLDS TOBACCO CO.,  
Respondents/Appellants, 

 
______________________________________________ 

 
PETITIONER’S MOTION RE  

DCA REFUSAL TO RECALL MANDATE 
______________________________________________ 

 
 
 By its Stay Order entered January 12th, this Court assumed virtual control over 

the final outcome in this case.  On the basis of that Stay Order, Petitioner filed a 

motion in the District Court to recall the mandate.  The District Court denied that 

request despite this Court’s undeniable assumption of control over the case.     

 Respondents are determined to hurry the Trial Court to a precipitously 

injudicious and unauthorized final disposition enforcing the District Court’s 

decision before this Court can exercise discretionary review of it.  Their purpose is 

then to present this Court with a case that has become moot, thereby defeating any 
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possibility of this Court disapproving the District Court’s decision.   

 In this endeavor, both Respondents argued below that a District Court has no 

discretion to recall its mandate.  They asserted that, on that account, the Trial Court 

has no choice but to enforce the mandate and end the case against Respondent 

Crane and start all over again against Respondent RJR.  Both insist that the Trial 

Court must now enter judgments for costs and fees in favor of both Respondents 

based on the District Court’s reversal.  

 These arguments patently and directly conflict with existing law and decisions 

establishing that the District Courts have their own discretion to recall a mandate 

within the same term of court during which it was issued. See Owens v. State, 444 

So.2d 951 (Fla. 2d DCA 1984) (District Courts have discretionary power to recall 

their mandates during the term in which the opinion was issued); Fowler v. State, 

443 So.2d 125 (Fla. 5th DCA 1983) (when mandate was issued during current term 

of court, District Court had jurisdiction to recall it); United Faculty of Florida, 

Local 1847 v. Board of Regents State University System, 423 So.2d 429 (Fla. 1st 

DCA 1982) (District Court of Appeal has power to recall mandate when recall is 

within term during which opinion was issued); see also Joseph v. State, 447 So.2d 

243 (Fla. 3rd DCA 1983), rev. denied 447 So.2d 888 (authority to recall mandate 

past the term in which it issued was highly questionable, if not clearly lacking).  

 In State ex rel. Price v. McCord, 380 So.2d 1037 (Fla. 1980), this Court 
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explained how the appellate provisions for stays pending review were meant to 

operate when a Petitioner files a Notice Invoking Supreme Court Jurisdiction 

within the required 30-day period following entry of the District Court’s final 

decision1 but after the 15-day period for issuance of the mandate has lapsed.2  

McCord explained:  

If a stay has been ordered pending appeal to a district court, it remains 
effective under Rule 9.310(e) unless the mandate issues or the district 
court vacates it. The Advisory Committee was of the view that the 
district courts should permit such stays only where essential. Factors 
to be considered are the likelihood that jurisdiction will be accepted 
by the Supreme Court, the likelihood of ultimate success on the merits, 
the likelihood of harm if no stay is granted and the remediable quality 
of any such harm. [e.s.]  
 

380 So.2d at 1038, n.3.  McCord further expounded that issuance of the mandate is 

always “subject to an applicant's showing that there is both a likelihood of success 

in the Supreme Court and irremediable harm by the denial of a stay pending 

review in that Court.” 380 So.2d at 1039 [e.s.].  McCord clearly intends that when 

a petitioner has made such a showing the District Court should not hesitate to 

recall the mandate and reinstate the stay while this Court reviews the case.     

                                           
 1  Fla. R. App. P. 9.120(b) (“The jurisdiction of the supreme court described in 
rule 9.030(a)(2)(A) shall be invoked by filing a notice … with the clerk of the 
district court of appeal within 30 days of rendition of the order to be reviewed”).   

 2 Fla. R. App. P. 9.340(a) (“Unless otherwise ordered by the court or provided 
by these rules, the clerk shall issue such mandate or process as may be directed by 
the court after expiration of 15 days from the date of an order or decision”).   
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 McCord emphasized that there is an essentiality requirement for reinstating a 

stay pending such review in the Supreme Court.3  The facts and circumstances of 

this case are a perfect example of essentiality for staying all proceedings in the 

lower courts pending this Court’s decision to exercise discretionary review.   

 Why would this Court stay further proceedings in a case over which it would 

not exercise discretionary review?  In short as a result of the January 12th Order 

there is now an obvious likelihood that this Court will review the decision.  Upon 

such review it is reasonably possible that the final result will be in favor of 

Petitioner on the Daubert issue and disapproving the District Court’s decision.   

 We must point out that in the 15-day period following the District Court’s 

denial of rehearing and publication of the revised Opinion it was not possible for 

undersigned counsel to file a motion to stay issuance of the mandate.  Counsel did 

not receive authority to seek such review until after the 15-day period had lapsed.  

Authority was received on the day just before we filed the Notice Invoking 

Jurisdiction.  Counsel filed the Notice Invoking Jurisdiction only four days after 

the lapse of the 15-day period to issue the mandate.  Until counsel had been given 

such authority, it was not possible to represent that Petitioner had actually decided 

to seek such review and could thus assert good faith grounds to stay issuance of the 

                                           
 3 380 So.2d at 1038 (holding that the requirement of essentiality is the 
predicate to grant a stay pending discretionary review in the Supreme Court).    
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mandate.   

 When the Supreme Court actually asserts control over a pending case before 

announcing a formal decision to grant such review, it is improper and injudicious 

for lower Courts to try to foreclose any possibility of discretionary review and 

ramrod the District Court’s disposition to a hurried finality to support a contention 

that the case is over and the issues moot.  Approving these tactics threatens this 

Court’s ability to use the Florida Constitution’s provision for discretionary review 

of qualifying DCA decisions.   

 On these grounds Petitioner prays for an Order directing the District Court to 

recall its mandate and that all proceedings in the Trial Court undertaken for the 

purpose of complying with the mandate are necessarily stayed by this Court’s 

Order of January 12, 2017.  
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