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INTRODUCTION 

 The 2013 amendment to Section 90.702, Florida Statutes, abolished the  rule 

in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), which this Court had 

adopted as Florida common law in 1984.  That the Legislature is empowered to 

abolish common-law rules is not open to question.  It is equally beyond question 

that, when the Legislature chooses to do so for public-policy reasons, the only 

conceivable challenge would be that the legislation lacks a rational basis.  Notably, 

that challenge is not raised here.  Petitioner’s attempt to create a separation-of-

powers substance/procedure issue is thus flawed from the outset.  The Legislature 

did not enact legislation that impinges on an existing rule of procedure or invades 

this Court’s rulemaking ambit.  This Court never adopted Frye as a codified rule of 

procedure, and the doctrine’s legislatively mandated demise is not subject to 

constitutional challenge under Article V, Section 2 of the Florida Constitution. 

 That leaves only the question whether legislative enactment of any 

evidentiary rule is per se unconstitutional, absent subsequent adoption by this 

Court.  The answer to that is most assuredly no. 

 From this Court’s first consideration of the Florida Evidence Code in 1979, 

it has recognized that the Code includes both substantive provisions and procedural 

rules.  In adopting individual legislative amendments to the Code since that time, 

this Court has been careful—in each instance—to state that it is doing so only to 

the extent that each amendment is procedural.  And, when declining to adopt a 

legislative amendment as a procedural rule, the Court has been equally careful 

expressly to note that its refusal to adopt an amendment as a rule is not a 
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determination that the amendment is unconstitutional under Article V, Section 2.  

Indeed, this Court, as of this date, has yet to declare any Code provision 

unconstitutional as an invasion of the Court’s rulemaking powers. 

 Section 90.702—in both its original incarnation and after the 2013 

amendment—represents a legislative determination that scientific opinion, to be 

admissible in Florida courts, must be reliable.  The 2013 amendment, more 

specifically, is an expressly stated determination by the Legislature that the 

substantive standards adopted by the United States Supreme Court in Daubert v. 

Merrell Dow Pharm., Inc., 509 U.S. 579, 588-89 (1993), will better serve the 

public interest in protecting against “junk science” in civil and criminal trials.  It is 

that, and nothing more:  Daubert, the Legislature has determined, is superior to 

Frye as a substantive standard for testing the admissibility of expert testimony. 

 The Florida Legislature has been enacting substantive evidentiary statutes 

since as early as 1875.  The Legislature continues to enact, re-enact, and amend 

such statutes to the present day, both within and well beyond, the Florida Evidence 

Code’s confines.  If the 2013 amendment is somehow unconstitutional, so too are a 

wide array of statutes that have been routinely applied by the Florida courts.  None 

of those statutes have been held unconstitutional under Article V, Section 2.  

Similarly, here, there is no basis for such a challenge to the amended Section 

90.702.   

 Moreover, to the extent that the Court were to apply the substance-procedure 

dichotomy to the revised Section 90.702, any incidental procedural steps that are 

required to effectuate the statute’s substantive provisions are intricately intertwined 



 

3 

 

with those substantive provisions.  Like the many statutes that combine substantive 

provisions with incidental procedures, it is impossible to characterize the amended 

Section 90.702 as purely procedural and therefore an impermissible intrusion into 

this Court’s rulemaking powers.1   

STATEMENT OF THE CASE AND FACTS 

I. DELISLE’S CLAIMS. 

A. DeLisle’s Exposure to Asbestos. 

Petitioner Richard DeLisle was exposed to asbestos fibers while working in 

a paper factory from 1962 through 1966.  (A:1:7).2  Crane Co. (Crane), 

manufactured sheet gaskets that were used in the factory, which gave rise to 

DeLisle’s claims against Crane.  Id.3  DeLisle’s claims against Lorillard Tobacco 

Company (Lorillard) were based on his assertion that he had smoked “Original 

Kent” cigarettes, which had “asbestos-containing ‘Micronite’ filters from 1952 to 

1956.”  (A:1:7).4  The filter media, which contained asbestos, had been made by 

                                           
1 Respondents R.J. Reynolds Tobacco Company, as successor-by-merger to 
Lorillard Tobacco Company, and Hollingsworth & Vose Company join the Fabre 
argument presented by Respondent Crane Co. in Point 4 in its answer brief, filed in 
this Court on October 20, 2017. 
2 The symbol “A” will be utilized to designate the appendix to this brief.  The first 
item in the appendix is the Fourth District’s reported decision; page references are 
to the Westlaw pagination. 
3 DeLisle sued 13 other entities, which he claimed were also responsible for his 
exposure to asbestos, but proceeded to trial only against Crane, Lorillard, and 
H&V.  (A:1:7).  Respondent R.J. Reynolds is the successor-by-merger to Lorillard 
and was substituted as appellant during the appeal in the Fourth District.  Because 
Lorillard was the manufacturer and the defendant at trial, it will be denominated as 
the pertinent party defendant in this brief. 
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Respondent Hollingsworth & Vose (H&V), and Lorillard manufactured the filters.  

Id.; (R:14:2687; R:21:4206; R:23:4565, 4570-71, 4588).  Lorillard stopped using 

asbestos filters in 1956.  (R:14:2758; R:21:4206; R:23:4565, 4570-71, 4586-88, 

4591-92; T:58:11060, 11146-47, 11220; R:79:15416).   

B. DeLisle’s Expert Witnesses. 

DeLisle sought to establish specific causation—that is, that he was exposed 

to asbestos fibers by smoking Kent cigarettes—through expert testimony.5  

Lorillard unsuccessfully challenged DeLisle’s experts under Section 90.702, 

Florida Statutes (2017) (as amended in 2013).  (A:1:6-7).6  The Fourth District held 

that the trial court had “failed to properly exercise its gatekeeping function” as to 

two of the experts who testified that DeLisle had been exposed to asbestos through 

smoking Kent cigarettes.  (A:1:8). 

                                           
(. . . continued) 
4 At trial, Lorillard “contested DeLisle’s use of Kent cigarettes” and whether 
smoking those cigarettes actually caused DeLisle’s injury.  (A:1:7, 16-17). 
5 One major component of DeLisle’s position (as will be addressed in Argument, 
Point II, infra) is that the parties’ experts addressed whether exposure to asbestos 
could cause mesothelioma—which DeLisle maintains is a “pure opinion,” and not 
subject to any “gatekeeper” review.  Petitioner’s Initial Brief (IB) at 21-27.  But as 
reflected in the testimony of its expert, Lorillard contested whether smoking Kent 
cigarettes with asbestos-containing filters specifically caused DeLisle’s 
mesothelioma through the release of asbestos fibers, and not whether exposure to 
asbestos can cause mesothelioma.  (T:71:14018-28; see also A:1:16-17). 
6 The Fourth District held that the 2013 amendment (codifying Daubert), which 
was adopted before trial commenced, governed the admissibility of expert 
testimony in the case, consistent with the decisions of other district courts of 
appeal.  (A:1:8-9 n.7).  The court added:  “if the Frye standard applied, most of the 
expert testimony clearly would be inadmissible as the experts failed to show that 
the methodology was generally accepted in the scientific community.”  Id. 
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1. Dr. William Longo. 

As the Fourth District noted, “[a] substantial issue in reviewing the expert 

testimony was the reliability of studies conducted by Dr. William Longo,” whom 

Lorillard challenged—after which DeLisle elected not to present his testimony.  

(A:1:7 n.5, 13; T:50:9709).7  In his experiments, Dr. Longo “smoked” a 40-year-

old Kent cigarette, using a handheld syringe, and then published an article in the 

journal Cancer Research in 1995, based on the syringe experiments.  (A:1:13; 

SSR:2-3, 72, 77, 84, 90-139, 142-44).  

As the Fourth District noted, Cancer Research “is a peer-reviewed journal,” 

but Dr. Longo’s article received only “an accelerated review,” unlike the full peer 

review “to which other articles are subject.”  (A:1:13).  Indeed, his article “was not 

subjected to formal peer review and was published in a section titled ‘Advances in 

Brief,’” marked as an “[a]dvertisement.”  Id.  Moreover, before submitting his 

article, Dr. Longo had performed a second round of tests—after Lorillard’s experts 

had criticized his ad hoc experiment—which tests produced dramatically different 

results, i.e., only about five percent of the asbestos release allegedly demonstrated 

in the “syringe” experiment.  (SSR:3-4, 14, 77).  Dr. Longo “failed to mention” to 

Cancer Research, that “when he performed [the] second round of tests, the results 

were dramatically different.”  (A:1:13). 

Dr. Longo conducted a separate test in 2012, using four packs of purported 

                                           
7 Because “Dr. Longo’s research came up multiple times during the trial, 
apparently relied on by several of [DeLisle’s] expert witnesses,” the Fourth District 
addressed his purported studies of the supposed link between Micronite filters and 
exposure to asbestos fibers.  (A:1:13). 



 

6 

 

1950s-era Kent cigarettes, which had been provided by a plaintiff’s lawyer with a 

request that the nearly 60-year-old cigarettes be tested to determine if asbestos 

from the filter could be found in the smoke.  (SSR:8; A:1:13).  “[I]t was unclear 

where [the cigarette packs] came from, how they had been stored, or whether they 

sufficiently resisted aging and degradation to give accurate results.”  (A:1:13).   

Dr. Longo’s testing “showed the release of asbestos into the smoke, but the 

results again varied widely from the earlier experiments.”  (A:1:13).  Dr. Longo 

stated:  “the total quantity of crocidolite asbestos released from each cigarette has 

varied during each of the three [prior] studies and the present study results show 

fewer … asbestos structures are released per cigarette.”  (SSR:8).8 

2. Dr. James Crapo. 

Dr. Crapo testified that Dr. Longo’s tests are “at the far end of the spectrum 

on exposures to particles,” and that those results are not “often . . . reproduced by 

other industrial hygienists.”  (A:1:15).  “Dr. Crapo nonetheless relied on the study 

because Dr. Longo had found crocidolite fibers in cigarette smoke,” while 

                                           
8 Dr. James Millette, another expert called by DeLisle, performed a wholly 
different series of tests in 2010 and 2011, using an accredited independent 
laboratory to perform the “smoking testing.”  (A:1:14).  He tested the filters 
obtained from the laboratory, in an effort to detect asbestos fibers, employing an 
“acid-base” technique that had not been previously used to test cigarettes.  Id.  
Dr. Millette “acknowledged that there is no standard method or body of literature 
for testing asbestos in cigarette smoke, nor did any of his publications cover such 
testing” and that his technique had neither been published nor subjected to peer 
review.  (A:1:14).  The Fourth District held that Dr. Millette’s testimony was 
admissible because he had “testified extensively as to his methods, which were 
simply new applications of generally accepted methodologies.”  Id. at 15. 



 

7 

 

admitting that, “‘because of the issues of filter degradation, the time lapse, and the 

absence of a second validation from a different laboratory, . . . I would not rely on 

this for exact numbers for the release amount.”  Id.9  Dr. Crapo testified in his 

deposition that “it would just be expected that a filter would release some of the 

fibers that are in it,” although he had “never conducted any tests to verify that 

expectation.”  Id.  In summary, Dr. Crapo testified:  “What I’m trying to tell you is 

putting crocidolite . . . into a filter and having a person put that in his mouth and 

suck on it, . . . that sounds very dangerous to me.”  Id. 

3. Dr. James Rasmuson. 

Crane called Dr. Rasmuson as a defense witness, and the trial court allowed 

DeLisle’s counsel, on cross-examination, to elicit from Dr. Rasmuson that—in 

reliance on Dr. Longo’s testing—he believed that “[s]moking those Kent cigarettes 

. . . placed Mr. DeLisle at an increased risk of mesothelioma.”  (T:75:14603-07, 

14633-34).  Dr. Rasmuson “relied solely on Dr. Longo’s studies to come to this 

conclusion,” although he “did not know whether the methodology that Dr. Longo 

used was an acceptable methodology.”  (A:1:16).  Dr. Rasmuson testified that “if 

Dr. Longo’s tests are anywhere in the ball park . . . even if they’re higher than what 

was observed by some significant factor, there still could be some level of risk” 

from smoking Kent cigarettes.  Id. 

                                           
9 Although Dr. Crapo also reviewed Dr. Millette’s study, he testified in his 
deposition that he had ultimately relied on both studies “[o]nly to the extent that I 
recognized that both Millette and Longo found fibers . . . coming through a 
Micronite filter.”  Id. 
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II. THE FOURTH DISTRICT’S DECISION. 

The Fourth District held that Dr. Crapo had “offered precious little in the 

way of a reliable foundation or basis for his opinion.”  (A:1:15) (citation omitted).  

“Because he left his basis unstated, he did not provide enough for the court to 

evaluate the reliability of his opinion.”  Id.  The Fourth District accordingly held 

his testimony inadmissible:  

Dr. Crapo effectively told the court to take his word for it.  Although 
he relied on the studies by Dr. Longo and Dr. Millette, it was only to 
assume some level of fiber release.  Thus, he did not establish any 
dose.  Otherwise, he relied on his experiences, but did not explain 
how they applied.  Furthermore, he relied on the “weight of medical 
literature” without identifying any specific literature.  Accordingly, 
we find that Dr. Crapo’s testimony did not demonstrate the reliability 
of his opinion, nor its helpfulness.  

(A:1:15). 

The court also held Dr. Rasmuson’s “Kent-specific opinions” inadmissible, 

because “Dr. Longo’s study was the sole study that he relied on to form the basis 

of his opinion,” and Dr. Rasmuson “did not know whether the methodology 

underlying Dr. Longo’s study was an accepted methodology, nor did he know 

whether the published study was peer reviewed, which it was not.”  (A:1:16).  “The 

trial court therefore could not conclude that Dr. Rasmuson’s opinions were based 

upon reliable data, or that his Kent-specific causation opinion was reliable.”  Id. 

Because “Drs. Crapo and Rasmuson failed, at least in part, to demonstrate 

the reliability of their opinions on this record” or “to support their opinions with 

reliable data . . . their opinions should not have been admitted.”  Id.  The court 

accordingly reversed the judgment against Lorillard and ordered a new trial.  Id.   
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SUMMARY OF ARGUMENT 

 I. The 2013 amendment to Section 90.702 represents the Legislature’s 

determination that, as of 1984, the common-law Frye standard should be replaced 

by the Daubert standard.  The Frye standard is not embedded in the original 

version of Section 90.702; rather, it is a common-law doctrine that this Court 

adopted as an additional safeguard against unreliable expert testimony, or so-called 

“junk science,” in Florida courts.  This Court declined to replace that doctrine with 

the Daubert standard as a matter of common-law jurisprudence—but that does not 

mean that the Legislature, in its role as the primary arbiter of public policy, is 

disempowered to abolish that common-law standard. 

 To the contrary, the Legislature has always been empowered to abolish 

common-law rules by a simple majority vote, as opposed to rules of procedure 

adopted by this Court, which may only be repealed by a two-thirds super-majority 

vote of both legislative houses.  That is precisely what the Legislature did in 

adopting the 2013 amendment to Section 90.702:  the Legislature abolished both 

the Frye doctrine and the common-law “pure opinion” rule, in favor of the Daubert 

standard.  The Legislature is unquestionably empowered to do so—unless, as 

DeLisle intimates, the mere inclusion by the Legislature of an evidentiary rule in 

the Evidence Code invokes separation-of-powers concerns, which is plainly not so. 

 This Court has recognized, since its first consideration of the Evidence Code 

in 1979, that the Code includes both substantive and procedural provisions.  It 

could hardly have done otherwise.  Since that first decision, the Court has both 

adopted subsequent legislative amendments to the Evidence Code—albeit, and 
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properly, only to the extent that such amendments are procedural—while 

declining, usually on public policy grounds, to adopt other amendments.  Those 

rulings are well within the Court’s constitutional domain, but the Court’s decision 

not to adopt any individual amendment does not mean that the statute is 

unconstitutional under Article V, Section 2.   

 Turning to the question whether the Legislature’s abolition of Frye by an 

amendment to Section 90.702 does indeed pass constitutional muster, the Court 

readily should uphold the statute as a substantive enactment that is well within the 

legislative purview.  Section 90.702, both in its original and its amended 

incarnations, was enacted to ensure that only reliable scientific opinion is to be 

presented in Florida’s courts.  It was, and is, a substantive protection of litigants’ 

rights to a fair and reliable determination of disputes that involve expert testimony 

based on scientific principles and testing.  Just as this Court has upheld the 

reliability guarantees in Florida’s capital punishment scheme as substantive and 

therefore constitutional under Article V, Section 2, so too should Section 90.702—

both before and after the 2013 amendment—be upheld. 

 Indeed, once it is taken as a given that the Legislature can abolish common-

law doctrines, it necessarily follows that it may do so by statute, because there is 

no other means by which the Legislature could do so.  And that would be true even 

if Frye had been embedded in Section 90.702 from the statute’s first enactment:  

the Legislature constitutionally may enact statutes that regulate the admission of 

evidence in Florida courts, as opposed to the procedures by which evidence is 

introduced.  The Legislature has regularly done so since 1985, and there currently 
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are at least 75 evidentiary rules—beyond those set forth in the Florida Evidence 

Code—that are codified in various statutes.   

 All of those statutes have one critical thing in common:  their provisions are 

designed to ensure that only reliable evidence is considered in deciding disputes in 

Florida courts.  That is Section 90.702’s overarching purpose as well.  To the 

extent that the statute includes, or contemplates, certain procedures for determining 

whether expert testimony should be admitted in a given case, such procedures are 

secondary to, and intertwined with, the statute’s substantive protections and 

therefore do not impermissibly intrude on this Court’s rulemaking powers. 

 II. The Fourth District correctly invoked and applied Section 90.702 in 

holding that the trial court erred in allowing the testimony of Drs. Crapo and 

Rasmuson for failure to satisfy the Daubert standard adopted in the 2013 

amendment.  That this is so is perhaps best demonstrated by DeLisle’s failure to 

argue otherwise:  rather than defend the trial court’s ruling under the amended 

version of Section 90.702 (or even under the pre-amendment version), DeLisle 

invokes the “pure opinion” exception—the exception that the 2013 amendment 

was expressly intended to abolish.  If, as set forth above, the amendment is 

constitutional, this argument necessarily fails. 

 Moreover, DeLisle failed to preserve his “pure opinion” theory, either at trial 

or on appeal in the Fourth District.  And, even if that were not so, there was no 

“pure opinion” testimony on specific causation of DeLisle’s injury.  Whether the 

testing that the experts relied on is scrutinized against either the Daubert standard 

or the pre-2013 amendment test, the Fourth District correctly held that the 
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testimony should never have been presented to the jury. 

 III. As the Fourth District recognized, Lorillard’s proposed jury 

instruction on product usage was a correct statement of law and was supported by 

the evidence.  Failure to include it was prejudicial because, without the instruction, 

there was an undue risk the jury presumed product use had been established and 

was not an issue for its determination.  Lorillard was entitled to have the jury 

decide the disputed issue whether DeLisle ever used Kent cigarettes with asbestos 

filters. 

 IV. The Fourth District correctly held that the damages award was the 

product of misconduct by DeLisle’s counsel.  The award is not rationally based on 

the limited evidence of damages presented at trial, nor does it bear a relationship to 

other awards for comparable injuries. 

ARGUMENT 

I. STANDARD OF REVIEW. 

Constitutional challenges to statutes are pure questions of law, subject to de 

novo review.  Jackson v. State, 191 So. 3d 423, 426 (Fla. 2016). 

The trial court’s refusal to charge the jury with Lorillard and H&V’s 

proposed instructions is reviewed under a mixed standard of de novo and abuse of 

discretion.  See Costa v. Aberle, 96 So. 3d 959, 963 (Fla. 4th DCA 2012); Premier 

Lab Supply, Inc. v. Chemplex Indus., Inc., 94 So. 3d 640, 644 (Fla. 4th DCA 2012). 

The trial court’s determination on an issue of remittitur is reviewed for abuse 

of discretion.  E.g., Rowlands v. Signal Constr. Co., 549 So. 2d 1380, 1382 (Fla. 

1989).  If damages are excessive, then “remittitur or new trial on damages is the 
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remedy.”  ITT Hartford Ins. Co. v. Owens, 816 So. 2d 572, 576 (Fla. 2002); see § 

768.74(2), Fla. Stat. (2017) (“[i]f the court finds that the amount awarded is 

excessive . . . it shall order a remittitur”).  In determining excessiveness, several 

considerations are relevant, including whether: (a) the award “is indicative of 

prejudice, passion, or corruption”; (b) the jury “ignored the evidence”; (c) the jury 

“took improper elements of damages into account”; (d) the award “bears a 

reasonable relation to the amount of damages proved and the injury suffered”; and 

(e) the award “is supported by the evidence.” § 768.74(5), Fla. Stat. (2017).  Courts 

reviewing for excessiveness consider the general trend of decisions in comparable 

cases.  See Aills v. Boemi, 41 So. 3d 1022, 1028 (Fla. 2d DCA 2010) (on remand). 

II. SECTION 90.702, AS AMENDED IN 2013, IS A SUBSTANTIVE AND 
CONSTITUTIONAL PROTECTION AGAINST UNRELIABLE 
EXPERT TESTIMONY. 

A. This Court and the Florida Evidence Code. 

Before the Legislature adopted the Florida Evidence Code in 1976, “the then 

existing law of evidence . . . was scattered throughout the Florida Statutes and in 

the Florida appellate decisions.”  Charles W. Ehrhardt, 1 Fla. Prac., Evidence 

§ 102.1 (2017 ed.) (hereinafter, Ehrhardt).10  But the Code has never purported to 

be either entirely procedural or entirely substantive, such that the mere inclusion of 

Section 90.702 in the Evidence Code—both before 2013 and in its present form—
                                           
10 The Code was developed by the Florida Law Revision Council, which was 
created by the Florida Legislature to recommend “comprehensive legislation in 
areas of Florida law needing reform and codification.”  Ehrhardt, supra; see 
§§ 13.90, et seq., Fla. Stat. (1976).  The Council recommended that the Legislature 
adopt “a codification of the law of evidence in Chapter 90.”  Ehrhardt, supra.   
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is hardly dispositive of the question before this Court in this case.  Pre-1976 

statutory provisions governing the introduction of evidence had never even been 

challenged, much less stricken down, as violative of Article V, Section 2.  Nor has 

this Court overturned any provision in the Evidence Code for that reason. 

Chapter 90 “replace[s] and supersede[s] existing statutory or common law in 

conflict” with the Evidence Code, § 90.102, Fla. Stat. (2017), and it means exactly 

what it says.  Neither before the 2013 amendment nor thereafter, did 

Section 90.702 leave open the possibility that a common-law rule could govern the 

admissibility of expert testimony.  § 90.702, Fla. Stat. (2017); § 90.702, Fla. Stat. 

(2012).  That is, a Florida court could not allow the introduction of expert 

testimony that failed to satisfy Section 90.702 by the application or creation of a 

common-law rule.  When a proponent of purported expert testimony fails to satisfy 

the statutory standard, the testimony is necessarily inadmissible.  E.g., Smith v. 

State, 28 So. 3d 838, 856-57 (Fla. 2009) (plurality); Perez v. Bell South 

Telecomms., Inc., 138 So. 3d 492, 498-99 (Fla. 3d DCA 2014); Sidran v. E.I. 

DuPont De Nemours & Co., Inc., 925 So. 2d 1040, 1043 (Fla. 3d DCA 2003), 

clarified on rehearing, 925 So. 2d 1040 (Fla. 3d DCA 2006). 

And this Court, from the time that it first addressed the Evidence Code, has 

recognized as much: 

It is generally recognized that the present rules of evidence are 
derived from multiple sources, specifically, case opinions of this 
Court, the rules of this Court, and statutes enacted by the legislature.  
Rules of evidence may in some instances be substantive law and, 
therefore, the sole responsibility of the legislature.  In other instances, 
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evidentiary rules may be procedural and the responsibility of this 
Court. 

In re Florida Evidence Code, 372 So. 2d 1369, 1369 (Fla.) (emphasis added), 

clarified by, 376 So. 2d 1161 (Fla. 1979).  It was only “[t]o avoid multiple appeals 

and confusion in the operation of the courts caused by assertions that portions of 

the evidence code are procedural and, therefore, unconstitutional because they had 

not been adopted by this Court under its rule-making authority,” that the Court 

temporarily adopted the Code’s provisions—but only “to the extent that they are 

procedural.”  Id.11 

The Court was entirely correct in its assessment of the Code as a hybrid.  

There are provisions that are plainly and undeniably substantive, e.g., privileges, 

§§ 90.501, et seq., Fla. Stats. (2017), or the rules governing subsequent remedial 

measures or introduction of settlements, §§ 90.407, 90.408, Fla. Stats. (2017).  By 

the same token there are any number of provisions that are undeniably procedural, 

e.g., §§ 90.204 (determining propriety of judicial notice), 90.405 (proving 

character), 90.952 (requirement of original documents), Fla. Stats. (2017).  As of 

this date, the Court has yet to declare an Evidence Code provision to be procedural 

                                           
11 Following the Court’s issuance of the quoted order, a question arose as to 
whether the effective date established by the Legislature controlled or whether the 
effective date was the Court’s adoption of the Code.  In re Florida Evidence Code, 
376 So. 2d 1161, 1161 (Fla. 1979) (clarifying opinion).  The Court rejected the 
Florida Bar’s request to alter the effective date pronounced by the Legislature with 
respect to civil actions to actions that were pending at the time the Code became 
effective because “we have no authority to change the applicability provisions 
without first finding the entire Code to be procedural.”  Id. at 1162 (emphasis 
added).  The Court pointedly did not do so. 
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and violative of Article V, Section 2 of the Florida Constitution.   

Instead, the Court has considered on an individualized basis whether to 

adopt particular legislative amendments to the Code as procedural and, when doing 

so, adopting each amendment only insofar as the amendment “concern[s] court 

procedure,” In re Florida Evidence Code, 675 So. 2d 584 (Fla. 1996); In re 

Florida Evidence Code, 638 So. 2d 920 (Fla. 1993); In re Amendment of Florida 

Evidence Code, 497 So. 2d 239, 240 (Fla. 1986), or only “to the extent [an 

amendment is] procedural.”  In re Amendments to the Florida Evidence Code, 960 

So. 2d 762, 763 (Fla. 2007); In re Amendments to the Florida Evidence Code, 825 

So. 2d 339, 341 (Fla. 2002). 

On the other hand, when the Court has declined to adopt an amendment “to 

the extent that it is procedural,” it has done so—most recently in declining to adopt 

the 2013 amendment to Section 90.702 as a rule—based on substantive concerns.  

In re: Amendments to the Florida Evidence Code, 210 So. 3d 1231, 1239 (Fla. 

2017); In re Amendments to the Florida Evidence Code, 144 So. 3d 536, 537 (Fla. 

2014) (revised opinion).  The Court has previously noted the possible 

unconstitutionality of an amendment under Article V, and even in that instance, the 

Court “decline[d] to address the substantive/procedural issue until such time as the 

issue comes before the Court in a true ‘case or controversy,’ because to do 

otherwise would effectively pass on the constitutionality of the legislation itself.”  

In re Amendments to the Florida Evidence Code, 782 So. 2d 339, 341 (Fla. 
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2000).12   

The Court similarly did not rule on the 2013 amendment’s constitutionality 

when it declined to adopt the amendment as a rule.  210 So. 3d at 1239.  That is, in 

deciding not to adopt the 2013 revision of Section 90.702, “due to the 

constitutional concerns raised,” the Court, consistent with its prior practice, left 

those concerns “for a proper case or controversy.”  Id.  The purported 

“constitutional concern[]” raised here by DeLisle is that Section 90.702, as 

amended in 2013, is an unlawful rule “of practice and procedure,” in violation of 

Article V, Section 2(a) of the Florida Constitution, which prohibits the Legislature 

from “directly and substantially alter[ing] . . . procedural rules adopted by this 

Court.”  Abdool v. Bondi, 141 So. 3d 529, 539 (Fla. 2014); accord Allen v. 

Butterworth, 756 So. 2d 52, 54, 59-60, 63-64 (Fla. 2000); Haven Fed. Sav. & Loan 

Ass’n v. Kirian, 579 So. 2d 730, 732 (Fla. 1991).  (IB:13-16).13  DeLisle’s 

argument fails because the amendment is constitutional. 

                                           
12 That amendment, which expanded the admissibility of former testimony under 
Section 90.803(22), Florida Statutes, and, as the Court noted, raised concerns about 
criminal defendants’ confrontation rights, 782 So. 2d at 340-41, was ultimately 
struck down on that basis, and not under Article V, Section 2.  State v. Abreu, 837 
So. 2d 400, 403-06 (Fla. 2003). 
13 Notably, the challenge raised by DeLisle was not among this Court’s 
“constitutional concerns,” which “include undermining the right to a jury trial and 
denying access to the courts.”  210 So. 3d at 1239.  Nor does DeLisle raise any of 
those constitutional issues here. 
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B. The 2013 Amendment to Section 90.702 Lawfully Abrogates Prior 
Florida Common Law and Does Not Infringe on This Court’s 
Rulemaking Authority. 

There are two essential premises to DeLisle’s argument that the Legislature 

is powerless to act on the standards for expert testimony:  (i) the Frye standard was 

embedded in Section 90.702, as that statute existed before 2013, and that this Court 

adopted the statute, including Frye, as a procedural rule in 1979; and (ii) the pre-

2013 Section 90.702 was a purely procedural rule, originally (but unlawfully) 

enacted by the Legislature and thereafter adopted by this Court as a rule, such that 

the Legislature cannot constitutionally amend the statute—and the 2013 

amendment is dead letter.  Neither premise is legally correct. 

1. The Frye test is not embedded in the pre-2013 version of 
Section 90.702. 

(a) The Frye standard in Florida is a common-law rule. 

This Court first addressed the D.C. Circuit’s decision in Frye v. United 

States, 293 F. 1013 (D.C. Cir. 1923), in Kaminski v. State, 63 So. 2d 339 (Fla. 

1953) (on rehearing), several years before the 1957 amendments to the Florida 

Constitution conferred rulemaking powers on this Court.  That case—like Frye 

itself—addressed the admissibility of the “systolic blood pressure deception test” 

(a primitive precursor to the polygraph device), and this Court agreed with the 

Frye holding that the test had not “gained such standing and scientific recognition 

among physiological and psychological authorities as would justify the courts in 

admitting expert testimony deduced from the discovery, development, and 

experiments thus far made.”  63 So. 2d at 340 (quoting Frye, 293 F. at 1014).  It 
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was not until 1985, however, some years after the Florida Evidence Code became 

effective, that this Court actually adopted Frye’s “general acceptance” standard.  

Bundy v. State, 471 So. 2d 9, 18 (Fla. 1985); Stokes v. State, 548 So. 2d 188, 195 

(Fla. 1989) (plurality); see also Bundy v. State, 455 So. 2d 330, 340 (Fla. 1984) 

(“Frye is widely used by courts to determine the admissibility of evidence derived 

from new scientific tests and techniques and holds that such tests must have 

achieved general acceptance by scientists in the relevant field before their results 

may be admitted into evidence”), abrogated on other grounds, Fenelon v. State, 

594 So. 2d 292 (Fla. 1992). 

When this Court next addressed Frye, in 1989, it “acknowledge[d] that the 

Frye rule has come under some criticism since its inception in 1923 as too harsh 

and inflexible,” but concluded that “the problems associated with the other 

recognized traditional approaches foreclose[d] their use.”  Stokes, 548 So. 2d at 

195.  Following on the heels of the United States Supreme Court’s 1993 Daubert 

decision, this Court rejected Daubert as an appropriate common-law standard, 

“emphasizing again that the Frye test is utilized in Florida to guarantee the 

reliability of new or novel scientific evidence,” and that “[d]espite the federal 

adoption of a more lenient standard in [Daubert], we have maintained the higher 

standard of reliability as dictated by Frye.”  Brim v. State, 695 So. 2d 268, 271-72 

(Fla. 1997) (revised opinion) (footnote and citations omitted). 

In Daubert, the United States Supreme Court held that “the Frye test was 

superseded by the adoption of the Federal Rules of Evidence,” and specifically, by 

Federal Rule of Evidence 702 which, as of that time, read:  “If scientific, technical, 
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or other specialized knowledge will assist the trier of fact to understand the 

evidence or to determine a fact in issue, a witness qualified as an expert by 

knowledge, skill, experience, training, or education, may testify thereto in the form 

of an opinion or otherwise.”  Daubert, 509 U.S. at 587-88 (quoting Fed. R. 

Evid. 702 (1992)).14  The Court noted that “[n]othing in the text of this rule 

establishes ‘general acceptance’ as an absolute prerequisite to admissibility,” nor 

was there “any clear indication that Rule 702 or the Rules as a whole were 

intended to incorporate a ‘general acceptance’ standard.”  509 U.S. at 588.  The 

Court continued: 

Given the Rules’ permissive backdrop and their inclusion of a specific 
rule on expert testimony that does not mention “‘general acceptance,’” 
the assertion that the Rules somehow assimilated Frye is 
unconvincing.  Frye made “general acceptance” the exclusive test for 
admitting expert scientific testimony.  That austere standard, absent 
from, and incompatible with, the Federal Rules of Evidence, should 
not be applied in federal trials. 

Id. at 589.  The Court construed Rule 702 as requiring consideration of “the 

scientific validity and thus the evidentiary relevance and reliability—of the 

principles that underlie a proposed submission,” with the “focus . . . solely on 

principles and methodology, not on the conclusions that they generate.”  509 U.S. 

at 594-95. 

This Court has noted, and DeLisle concedes, that “the Frye test is not set 

forth in the evidence code.”  Hadden v. State, 690 So. 2d 573, 578 (Fla. 1997); 

                                           
14 As will be discussed in more detail below, the pre-2013 version of 
Section 90.702 was substantively identical to the federal rule construed in Daubert.   
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(IB:23).  This Court’s “specific adoption of that test after the enactment of the 

evidence code manifests our intent to use the Frye test as the proper standard for 

admitting novel scientific evidence in Florida.”  Hadden, 690 So. 2d at 578.  In 

doing so, the Court distinguished between “‘legal’ reliability,” which is governed 

by Section 90.702, and “‘scientific’ reliability,” which invokes the “general 

acceptance” test.  Ramirez v. State, 810 So. 2d 836, 842-43 (Fla. 2001).   

This Court explained the distinction between the Frye and Daubert 

standards in Castillo v. E.I. DuPont De Nemours & Co., Inc., 854 So. 2d 1264, 

1276 (Fla. 2003), identifying the two basic steps that are now required by the post-

Daubert version of Federal Rule of Evidence 702, which now takes into account 

the Daubert principles:  (i) “the testimony is the product of reliable principles and 

methods”; and (ii) “the expert has reliably applied the principles and methods to 

the facts of the case.”  Fed. R. Evid. 702(c), (d).  It was these two additional factors 

that this Court declined to adopt as a matter of Florida common law.  See 

Gosciminski v. State, 132 So. 3d 678, 701-02 (Fla. 2013); Castillo, 852 So. 2d at 

1276. 

(b) The Legislature lawfully abrogated the Frye rule. 

The Legislature unquestionably has the power to abrogate Florida common 

law.  E.g., Townsend v. R.J. Reynolds Tobacco Co., 192 So. 3d 1223, 1231 (Fla. 

2016); Baker v. State, 636 So. 2d 1342, 1343-44 (Fla. 1994); Noble v. Yorke, 490 

So. 2d 29, 30 (Fla. 1986).15  That is precisely what the Legislature did—and, 

                                           
15 To be sure, this Court also has the power to modify common law, even to the 

(continued . . .) 
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indeed, what it expressly intended to do.  Ch. 2013-107, Laws of Fla. (amendment 

intended “to pattern [Section 90.702] after Rule 702 of the Federal Rules of 

Evidence as amended in 2000,” and thereby “to adopt the standards for expert 

testimony in the courts of this state as provided in” Daubert and its Supreme Court 

progeny, Gen. Elec. Co. v. Joiner, 522 U.S. 136 (1997); Kumho Tire Co., Ltd. v. 

Carmichael, 526 U.S. 137 (1999), “and to no longer apply the [Frye] standard”; 

the Legislature also “intend[ed] to prohibit in the courts of this state pure opinion 

testimony as provided in Marsh v. Valyou, 977 So. 2d 543 (Fla. 2007)). 

Because the Legislature has the power to abrogate common law, and 

because the Legislature can act only through the adoption of laws, it is difficult to 

discern a constitutional violation in the Legislature’s abrogation of the Frye 

standard and the Marsh common-law “pure opinion” rule.  Article V, Section 2(a) 

requires a two-thirds vote of each legislative house to repeal a court-imposed 

procedural rule—but it imposes no such requirement for legislative abrogation of 

common law.  The analysis then turns to whether, in doing so, the Legislature 

enacted a “purely procedural” statute that runs afoul of Article V, Section 2. 

                                           
(. . . continued) 
extent of abrogating established common-law doctrines.  Herzfeld v. Herzfeld, 781 
So. 2d 1070, 1078 (Fla. 2001); Stone v. Wall, 734 So. 2d 1038, 1043-44 (Fla. 
1999); Hoffman v. Jones, 280 So. 2d 431, 434 (Fla. 1973).  In doing so, this Court 
has also recognized that both branches have power over common law; but this 
Court also is empowered to create, modify or overrule common law, while the 
Legislature lacks the power to create common law in the first instance.  See 
Herzfeld, 781 So. 2d at 1078; cf., Bush v. Schiavo, 885 So. 2d 321, 329-30 (Fla. 
2004) (neither Governor nor Legislature can interfere in operation of judicial 
orders in individual cases). 
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2. Section 90.702 is not a purely procedural statute. 

DeLisle’s position—that, because Section 90.702 is a “rule of evidence[]” it 

is necessarily procedural—is demonstrably incorrect.  “[T]he Florida Evidence 

Code is both substantive and procedural in nature.”  In re Amendments to the 

Florida Evidence Code, 782 So. 2d at 342 (emphasis added).  Like any other 

legislative enactment, it must be analyzed in the context of the substance/procedure 

“twilight zone.”  Adams v. Wright, 403 So. 2d 391, 393 (Fla. 1981) (quoting In re 

Florida Rules of Criminal Procedure, 272 So. 2d 65, 66 (Fla. 1972) (Adkins, J., 

concurring)). 

Section 90.702 is not a unique legislative enactment, much less ipso facto 

procedural, because it addresses the admissibility of evidence.  Rather, it is merely 

one of more than 70 “evidentiary” statutes—outside of Chapter 90—that are 

presently in effect.  (A:2).16  While a handful of these statutes that the Legislature 

chose not to repeal in 1976 (mostly those still included in Chapter 92) date back as 

far as 1875, e.g., § 92.16, Fla. Stat. (2017), the Legislature has continued to enact, 

re-enact, and amend a wide array of evidentiary statutes.  (A:2).   

Notable examples include:  

 § 88.3161(7), Fla. Stat. (“[i]f a party called to testify at a civil [child 

support] hearing refuses to answer on the ground that the testimony 

may be self-incriminating, the trier of fact may draw an adverse 

                                           
16 The second tab of the appendix to this brief is a compilation of evidentiary 
statutes not included in the Florida Evidence Code (and therefore never adopted by 
this Court in any fashion as rules)—none of which the Court has held 
unconstitutional under Article V, Section 2.     
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inference from the refusal”);  

 § 92.605(5), Fla. Stat. (“[i]n a criminal proceeding . . . , an out-of-state 

record of regularly conducted business activity, or a copy of such 

record, shall not be excluded as hearsay evidence . . . if an out-of-state 

certification attests” that four requirements are satisfied); 

 § 624.319(2), Fla. Stat. (Department of Financial Services 

examination reports are “admissible in evidence in any action or 

proceeding brought by the department or office against the person 

examined, or against its officers, employees or agents”; “[i]n all other 

proceedings, the admissibility of the examination report is governed 

by the evidence code”); 

 § 655.50(11), Fla. Stat. (in prosecutions under money 

laundering/terrorist financing statutes “the common law corpus delicti 

rule does not apply” and “defendant’s confession or admission is 

admissible . . . without the state having to prove the corpus delicti if 

the court finds in a hearing conducted outside the presence of the 

jury” that confession or admission “is trustworthy”; state must “prove 

by a preponderance of the evidence that there is sufficient 

corroborating evidence that tends to establish the trustworthiness of 

the statement”; and “[h]earsay evidence is admissible during the 

presentation of evidence at the hearing”); 

 § 766.102(3)(b), Fla. Stat. (“records, policies, or testimony of an 

insurer’s reimbursement policies or reimbursement determination 
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regarding the care provided to the plaintiff is not admissible as 

evidence in any medical negligence action”); 

 § 794.022(2), Fla. Stat. (“[s]pecific instances of prior consensual 

sexual activity between the victim and any person other than the 

offender may not be admitted into evidence,” subject to two 

exceptions). 

 These statutes—like the 2013 amendment to Section 90.702—address the 

key element of reliability in the determination of whether a category of evidence 

should be admissible in Florida trials.  If Section 90.702, in its present form, is 

unconstitutional, the constitutionality of a myriad of other “evidentiary” statutes 

will necessarily be called into question. 

 That should not happen because this Court has spoken to precisely this issue 

in upholding the constitutionality, under Article V, Section 2, of Florida’s capital-

sentencing scheme, as codified in Section 921.141, Florida Statutes (2017).  

Section 921.141, in its present form, requires—as it has since the statute was first 

adopted—a “separate sentencing proceeding to determine whether the defendant 

should be sentenced to death or life imprisonment” following conviction for a 

capital felony.  § 921.141(1), Fla. Stat. (2017).  Within that provision, the 

Legislature decreed that:  (i) “evidence may be presented as to any matter that the 

court deems relevant to the nature of the crime and the character of the defendant”; 

(ii) “[a]ny . . . evidence that the court deems to have probative value may be 

received, regardless of its admissibility under the exclusionary rules of evidence”; 

and (iii) hearsay evidence is permissible, “provided the defendant is accorded a fair 
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opportunity to rebut any hearsay statements.”  Id.  This Court consistently has 

upheld the statute against challenges that it is unconstitutional “because it attempts 

to govern practice and procedure.”  Booker v. State, 397 So. 2d 910, 918 (Fla. 

1981) (citing Dobbert v. State, 375 So. 2d 1069, 1071 (Fla. 1979)).   

 More recently, the Legislature added Section 921.141(8), Florida Statutes 

(2017), which allows the prosecution, after having “provided evidence of the 

existence of one or more aggravating factors,” to “introduce, and subsequently 

argue, victim impact evidence to the jury.”  When that provision was challenged as 

a “usurpation of this Court’s rulemaking authority,” this Court emphatically 

rejected the challenge:  

[S]uch a violation occurs when the “legislatively imposed ‘procedure’ 
is interfering with and intruding upon the procedures and processes of 
this Court and conflicts with this Court’s own rule regulating the 
procedure.”  Jackson v. Florida Dep’t of Corrections, 790 So. 3d 381, 
385 (Fla. 2000) (emphasis added). …  

In the instant case, however, this Court had promulgated no rule or 
procedure governing the admissibility of victim impact evidence at 
the time of the Legislature’s enactment (or at any time since).  
Accordingly, the legislatively enacted statute does not “interfere 
with,” “intrude upon” or “conflict with this Court’s own rule.”  As 
such, it cannot be said that the statute unconstitutionally violates 
separation of powers. 

Looney v. State, 803 So. 2d 656, 675-76 (Fla. 2001) (plurality); accord State v. 

Maxwell, 647 So. 2d 871, 872 (Fla. 4th DCA), approved, 657 So. 2d 1157 (Fla. 

1995); see also Burns v. State, 699 So. 2d 646, 653 (Fla. 1997); Windom v. State, 

656 So. 2d 432, 439 (Fla. 1995).   

The Second District applied this Court’s capital-sentencing precedent under 
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Article V, Section 2(a) to hold that a statute governing the introduction of hearsay 

evidence in Ryce Act hearings is substantive and therefore does not encroach on 

this Court’s rulemaking authority.  Cartwright v. State (In re Commitment of 

Cartwright), 870 So. 2d 152, 161 (Fla. 2d DCA 2004).  The statute, Section 

394.9155(5), Florida Statutes (2000), provides that “[h]earsay evidence . . . is 

admissible in proceedings under this part unless the court finds that such evidence 

is not reliable.”  870 So. 2d at 156.  The Second District noted this Court’s 

repeated observations that the Evidence Code “is both substantive and procedural,” 

citing this Court’s decisions in Booker and Dobbert.  870 So. 2d at 159-61.17  The 

Court accordingly held that the Ryce Act hearsay provision is constitutional: 

The State correctly cites Booker as the supreme court decision in 
which the court’s holding deals directly with circumstances most 
closely analogous to the circumstances of the instant case.  In an area 
of the law fraught with much uncertainty, Booker and Dobbert afford 
the best guidance available in the cases decided by the supreme court.  
In Dobbert and Booker the supreme court specifically held that a 
legislative provision authorizing the admission of hearsay did not 
violate article V, section 2(a).  And there are no cases in which the 
supreme court has held that a statute authorizing the admission of 
hearsay evidence was unconstitutional under article V, section 2(a).  
Under Booker and Dobbert, we conclude that Cartwright’s argument 
that section 394.9155(5) violates article V, section 2(a), must be 
rejected.  Just as the legislative authorization of the consideration of 
hearsay testimony in capital sentencing proceedings does not violate 
article V, section 2(a), so the legislative authorization of the 
consideration of hearsay testimony in Ryce Act proceedings does not 
violate that constitutional provision. 

                                           
17 The decision also notes this Court’s approval of the Fourth District’s Maxwell 
holding that Section 921.141(8) is constitutional.  870 So. 2d at 161. 
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Id. at 161. 

The same conclusion is mandated here.  Section 90.702—both before and 

after 2013—as well as both Frye and Daubert, all seek to promote reliability in 

expert testimony.  E.g., Weisgram v. Marley Co., 528 U.S. 440, 455 (2000) 

(Daubert imposed “exacting standards of reliability” on expert testimony); 

Daubert, 509 U.S. at 589 (“trial judge must ensure” that expert testimony “is not 

only relevant, but reliable”); Gosciminski, 132 So. 3d at 702 (“[t]he principal 

inquiry under the Frye test is whether the scientific theory or discovery from which 

an expert derives an opinion is reliable”); Hildwin v. State, 951 So. 2d 784, 792 

(Fla. 2006) (“[r]eliability is the primary criterion for general acceptance” under 

Frye).18  The 2013 amendment represents the Legislature’s determination that the 

Daubert reliability standard is superior to the Frye standard—that is, expert 

testimony in the courts of this state, to be sufficiently reliable for consideration by 

a factfinder, must satisfy the Daubert standard.  That is as substantive a 

determination as the Legislature can make. 

C. Any Procedural Aspects of Section 90.702 Are Intertwined with 
Its Substantive Provisions. 

To the extent that Section 90.702—either in its original form or as amended 
                                           
18 Just as reliability is the key element in any constitutional death-penalty system, 
e.g., Gardner v. Florida, 430 U.S. 349, 359 (1977), that fundamental requirement 
extends to the evidence presented at a sentencing hearing.  See, e.g., Marek v. 
State, 14 So. 3d 985, 995-96 (Fla. 2009).  Similarly, the underlying basis for most 
established hearsay exceptions is the notion that the out-of-court statement is most 
likely reliable.  See, e.g., Bourjaily v. United States, 483 U.S. 171, 180-81 (1987); 
Conner v. State, 748 So. 2d 950, 956-57 (Fla. 1999); Channell v. Deutsche Bank 
Nat’l Trust Co., 173 So. 3d 1017, 1019-20 (Fla. 2d DCA 2015). 
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in 2013—contemplates that trial courts will follow certain procedures in making 

the requisite inquiries before allowing an expert witness to testify, that neither cuts 

against the statute’s primarily substantive nature nor has any impact on the 

constitutional inquiry.  It is hardly unheard of for the Legislature to adopt statutes 

of an indisputably substantive nature, and to include in such statutes specific 

procedures to effectuate the substantive rights created by the Legislature.  E.g., 

Globe Newspaper Co. v. King, 658 So. 2d 518, 519-20 (Fla. 1995) (construing 

Section 768.72, Florida Statutes (1993), as “creat[ing] a substantive legal right not 

to be subject to a punitive damages claim and ensuing financial worth discovery 

until the trial court makes a determination that there is a reasonable evidentiary 

basis for recovery of punitive damages,” despite elaborate procedural requirements 

for seeking leave to plead punitive damages); Adams, 403 So. 2d at 393-94; BDO 

Seidman, LLP v. Banco Espirito Santo Int’l, Ltd., 998 So. 2d 1, 2 (Fla. 3d DCA 

2008) (supersedeas bond-cap statute “concerns substantive rights to property and 

to appeal,” and statute’s procedural provisions did not “intrude impermissibly upon 

the procedural practice of the courts”).   

This is so because “[t]he distinction between substantive and procedural law 

is neither simple nor certain.”  Caple v. Tuttle’s Design-Build, Inc., 753 So. 2d 49, 

53 (Fla. 2000).  This Court accordingly has recognized that a substantive statute 

may include “procedural provisions” that “are intimately related to the definition” 

of the substantive rights, without running afoul of the substance/procedure divide; 
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and the Court has “consistently rejected constitutional challenges where the 

procedural provisions were intertwined with substantive rights.”  Id. at 54.19 

A substantive statute may “permissibly include procedural elements”—and 

thereby “intrude on the practice and procedure of the courts,” so long as the 

procedural elements do not “impermissibly” so intrude.  State v. Raymond, 906 So. 

2d 1045, 1049 (Fla. 2005) (emphasis added).  Thus, “[t]he fact that a statutory 

provision could appropriately be labeled ‘procedural’ does not necessarily mean 

that it violates article V, section 2(a).”  Cartwright, 870 So. 2d at 158.  It is only 

“where there is no substantive right conveyed by the statute,” such that “the 
                                           
19 DeLisle’s amicus asserts that “the procedural/substantive analysis in [the 
retroactivity] context is materially indistinguishable from the 
procedural/substantive analysis for purposes of determining whether a legislative 
law encroaches on this Court’s exclusive rule-making authority.”  (Brief of Amicus 
Curiae, Florida Justice Association, in Support of Petitioner at 13).  That is 
incorrect:  “a statute or rule will be characterized as substantive or procedural 
according to the nature of the problem for which a characterization must be made.”  
Cartwright, 870 So. 2d at 160-61 (quoting In re Florida Rules of Criminal 
Procedure, 272 So. at 66 (Adkins, J., concurring).  Newly enacted evidentiary 
statutes, or amendments to existing statutes, accordingly apply retroactively.  E.g., 
Windom, 656 So. 2d at 439 (newly enacted evidentiary provision in Section 
921.141 applied retroactively); State v. Dionne, 814 So. 2d 1087, 1091, 1095 (Fla. 
5th DCA 2002) (statute eliminating corpus delicti as a predicate for admission of 
confession in certain circumstances, § 92.565, Fla. Stat. (2000), applies 
retroactively); cf., e.g., Smiley v. State, 966 So. 2d 330, 336 (Fla. 2007) (statutory 
amendment to retreat doctrine in self-defense cases “is a substantive change in the 
statutory law” and does not apply retroactively); Pembroke Lakes Mall Ltd. v. 
McGruder, 137 So. 3d 418, 424-26 (Fla. 4th DCA 2014) (amendment requiring 
plaintiff in slip-and-fall case to show that business had actual or constructive 
knowledge of “transitory foreign substance” on premises applies prospectively 
only).  The district courts of appeal accordingly have correctly held that the 2013 
amendment to Section 90.702 applies retroactively.  E.g., Bunin v. Matrixx 
Initiatives, Inc., 197 So. 3d 1109, 1110 (Fla. 4th DCA 2016), review denied, No. 
SC16-1532, 2017 WL 1882470 (Fla. May 9, 2017); Perez, 138 So. 3d at 498. 
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procedural aspects are not incidental,” that a statute with procedural provisions will 

be struck down.  Raymond, 906 So. 2d at 1049 (emphasis added).20   

III. THE FOURTH DISTRICT CORRECTLY HELD THAT THE TRIAL 
COURT ERRED IN ALLOWING THE INTRODUCTION OF 
INADMISSIBLE EXPERT TESTIMONY. 

A. Overview. 

After having secured discretionary review on an assertion that the Fourth 

District’s opinion wrongfully applied the 2013 amendment to Section 90.702 in 

holding inadmissible the testimony of Drs. Crapo and Rasmuson—and that Frye 

should remain the governing standard in Florida (Petitioner’s Brief on Jurisdiction 

at 3-6)—DeLisle has now completely changed course.  He argues that his expert 

witnesses were offering “pure opinion” testimony, which is admissible 

independent of whether the Frye standard is invoked.  (IB:21-27).  According to 

DeLisle, because Frye does not apply to “pure opinion” testimony, and because his 

experts’ testimony that DeLisle was exposed to asbestos fibers in Kent cigarettes 

was “pure opinion” testimony, “there is clearly no new discovery involved in [his] 

                                           
20 Accord State v. McEldowney, 99 So. 3d 610, 611 (Fla. 5th DCA 2012) (statute 
creating “rebuttable presumption that a speed measuring device used . . . to 
determine a motor vehicle’s speed was timely tested and working properly upon 
the production of a certificate” held constitutional, despite “appear[ing] to be a 
procedural presumption affecting the burden of production” because “this 
provision is intimately intertwined with the legislature’s substantive enactments 
regarding the conduct of motorists on the state’s streets and highways”); 
Peninsular Props. Braden River, LLC v. City of Bradenton, Fla., 965 So. 2d 160, 
161-62 (Fla. 2d DCA 2007) (tolling provision included in mediation statute, 
although procedural, upheld as constitutional “[b]ecause the procedural tolling 
provision . . . is intertwined with the remainder of the statute”). 
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mesothelioma and its causation.”  (IB:22-23, 26).  He asserts that “[t]he issue . . . 

involves medical doctors routinely forming a diagnosis based on experience and 

training, and therefore neither Daubert nor Frye is applicable.”  (IB:26-27). 

The phrase “pure opinion” does not appear in DeLisle’s Fourth District 

briefs, or the Fourth District’s opinion.  Nor, for that matter, was it ever raised at 

trial; to the contrary, the trial court and counsel for both parties addressed the 

admissibility of DeLisle’s expert testimony under the 2013 amendment and the 

Daubert principles.  The question whether his experts were offering “pure opinion” 

testimony under this Court’s decision in Marsh (assuming the Court agrees that the 

2013 amendment is unconstitutional), is thus, in the first instance, not preserved for 

review by this Court, either by objections in the trial court or in the district court.  

Moreover, even if that were not so, specific causation—that is, whether an 

individual plaintiff’s disease was caused by exposure to a substance, based on 

purported scientific principles—is assuredly not “pure opinion” testimony, even 

under the most expansive application of that concept.  And finally (but briefly, 

because DeLisle offers no cognizable argument that the expert testimony could 

pass muster under either standard), Drs. Crapo and Rasmuson should not have 

been allowed to give expert opinions on specific causation. 

B. DeLisle Cannot Overturn the Fourth District’s Decision Based on 
His Newly Minted “Pure Opinion” Theory of Admissibility. 

1. DeLisle failed to preserve his “pure opinion” theory. 

Lorillard specifically invoked the 2013 amendment to Section 90.702 as the 

basis for its objections to DeLisle’s expert witnesses.  (R:34:6759-67, 6904-07; 
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SSR:10, 328; T:12728).  The trial court recognized that Lorillard was raising 

“Daubert challenge[s].”  (T:12728). 

In his only written response to a Lorillard motion challenging expert 

testimony, DeLisle noted that, “at the time this case was filed, the Florida 

legislature had yet to enact the amendment to Section 90.702 which adopts the 

Daubert standard,” and that “it is unclear as to whether this court will continue to 

evaluate expert testimony under the purview of the Daubert or Frye standard.”  

(SR:107).  But DeLisle offered no challenge to the constitutionality of the 2013 

amendment, much less any argument that the expert testimony constituted “pure 

opinion.”  (SR:107).  Nor were any such arguments made at trial. 

Lorillard also raised its Daubert challenge to DeLisle’s experts in its motion 

for new trial.  (R:47:9310-20).  In response, DeLisle not only failed to raise any 

challenge to applying the 2013 amendment, he argued that the trial court, “after 

conducting individualized Daubert hearings, admitted the expert testimony”—and 

proceeded to argue that the trial court had ruled correctly under the Daubert 

standards, citing extensively to federal case law.  (SSR:3-7).21 

Nor did DeLisle raise a “pure opinion” argument of any kind in his briefs 

before the Fourth District.  See Appellee’s Combined Answer Brief and Initial 

Brief on Cross-Appeal and Appellee’s Combined Reply Brief on Cross-Appeal, 

                                           
21 At the hearing on the new trial motion, counsel for both Lorillard and Crane 
repeatedly referenced the “Daubert challenge[s]” to expert testimony, and 
DeLisle’s counsel offered no argument that the court should apply the Frye 
standard, much less that any of the expert testimony was admissible as “pure 
opinion.”  (R:114:21541-2, 21553, 21557, 21603, 21606, 21622-25). 
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filed on June 1, 2015, and October 16, 2015, respectively, in Crane Co. v. DeLisle, 

Nos. 4D13-4351, 4D14-146 (Fla. 4th DCA).  Indeed, the only mention of this 

Court’s Marsh decision appears in a single sentence at pages 28 to 29 in DeLisle’s 

Combined Answer Brief and Initial Brief on Cross-Appeal that does not use the 

phrase “pure opinion” or offer that theory as a basis for introducing the expert 

testimony.22  Of course, having failed to present “pure opinion” as a basis for 

introducing the expert testimony, and thereby giving both Lorillard and the trial 

court an opportunity to address that issue directly, DeLisle forfeited any 

opportunity to raise a “pure opinion” theory under the “tipsy coachman” rule.  E.g., 

State Farm Fire & Cas. Co. v. Levine, 837 So. 2d 363, 365 (Fla. 2002); Robertson 

v. State, 829 So. 2d 901, 908-09 (Fla. 2002); State v. Gerry, 855 So. 2d 157, 163 

n.5 (Fla. 5th DCA 2003).  A party before this Court may not raise issues that were 

neither presented to the trial court nor the district court of appeal.  E.g., M.W. v. 

Davis, 756 So. 2d 90, 97 n.17 (Fla. 2000); Metro. Dade Cnty. v. Chase Fed. Hous. 

Corp., 737 So. 2d 494, 499 n.7 (Fla. 1999).23 

                                           
22 DeLisle stated:  “[i]n Marsh v. Valyou, 977 So. 2d 543, 548 (Fla. 2007), 
however, the Supreme Court made clear that a ‘disagreement among experts does 
not transform an ordinary opinion on medical causation into a new or novel 
principle subject to Frye.’  977 So. 2d at 548.  That is, a challenge itself may be 
unreliable.”  Appellee’s Combined Answer Brief and Initial Brief on Cross-Appeal 
at pages 28 to 29, in Crane Co. v. DeLisle, Nos. 4D13-4351, 4D14-146 (Fla. 4th 
DCA). 
23 DeLisle’s failure directly to challenge the facial constitutionality of the 2013 
amendment to Section 90.702 does not prevent this Court from addressing that 
issue, e.g., Westerheide v. State, 831 So. 2d 93, 105 (Fla. 2002) (plurality); Woods 
v. State, 214 So. 3d 803, 820 n.12 (Fla. 1st DCA 2017) (rehearing en banc) 
(Winokur, J., concurring), review dismissed, SC17-955, 2017 WL 2264740 (Fla. 

(continued . . .) 
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2. DeLisle’s experts did not present “pure opinion” testimony.  

If the Court were to agree with DeLisle—both that the 2013 amendment to 

Section 90.702 is unconstitutional and that DeLisle should be heard to argue for 

admissibility under the “pure opinion” theory—DeLisle still would not prevail.  

His argument conflates two very different things:  (i) testimony to general 

causation, i.e., exposure to asbestos can cause mesothelioma; and (ii) testimony to 

specific causation, i.e., an individual plaintiff’s exposure to asbestos caused the 

plaintiff’s mesothelioma.  E.g., Hood v. Matrixx Initiatives, Inc., 50 So. 3d 1166, 

1172 n.4 (Fla. 4th DCA 2010) (“[t]he question of general causation focuses on 

whether a substance is capable of causing a particular disease, while the question 

of specific causation focuses on whether the substance did, in fact, cause the 

disease in a specific individual”). 

DeLisle’s specific-causation theory against Lorillard was based on his 

experts’ testimony that asbestos fibers would have been released by smoking Kent 

cigarettes.  That conclusion rests on the proposition that it is scientifically possible 

to determine accurately the quantity of asbestos fibers released from Kent’s filters 

by testing 50-60 year-old cigarettes of unknown provenance and stored under 

unknown (and assuredly not scientifically required) conditions, by “smoking” 

those cigarettes mechanically and using filters designed to detect organic 

substances, not particles, to disclose quantities of asbestos fibers released by the 

                                           
(. . . continued) 
May 24, 2017), but his failure to present other issues to the Fourth District bars 
DeLisle from raising those issues here. 
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filters.  The experts’ testimony purports to have been based on a study, i.e., the 

discredited tests performed by Dr. Longo, to opine that “smoking Kent Micronite 

cigarettes was a substantial contributing cause for his mesothelioma” (R:34:6777-

80) (Dr. Crapo) and “[s]moking those Kent cigarettes . . . placed Mr. DeLisle at an 

increased risk of mesothelioma.”  (T:73:14386-88, 14391; T:75:14603-07, 14633-

34) (Dr. Rasmuson).24   

As between DeLisle and Lorillard, the dispute at trial was not whether 

exposure to asbestos at an identified level can cause mesothelioma.  To the 

contrary, it was whether DeLisle was ever exposed to asbestos through smoking 

Kent cigarettes manufactured between 1952 and 1956.  Expert testimony from Drs. 

Crapo and Rasmuson that DeLisle would have been exposed to asbestos fibers by 

smoking Kent cigarettes was thus a key component of DeLisle’s case against 

Lorillard.  (T:79:15542-45, 15552; T:81:15848).25   

The profoundly non-scientific tenor of their testimony is best illustrated by 

Dr. Crapo’s ultimate conclusion that “it would just be expected that a filter would 

release some of the fibers that are in it,” such that using asbestos in a filter would 

                                           
24 Before this Court, DeLisle makes no effort to defend Dr. Longo’s study; for that 
matter, Dr. Longo’s name does not even appear in DeLisle’s brief.  The Fourth 
District’s summary of Dr. Longo’s tests speaks for itself.  (A:1:13). 
25 In closing argument, DeLisle’s counsel touted Dr. Crapo as a qualified expert, 
who validly had determined that DeLisle’s use of Kent cigarettes with Micronite 
filters “was a substantial contributing cause for his mesothelioma,” telling the 
jurors that “you get it” from Dr. Crapo’s testimony.  (T:79:15542-45).  DeLisle’s 
counsel also relied heavily on Dr. Rasmuson’s testimony that DeLisle’s risk of 
exposure to asbestos from smoking Kent cigarettes was “100 percent.”  
(T:79:15552; T:81:15848). 
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be dangerous based on “just common sense.”  (R:34:6778, 6783).  That aside, their 

testimony is most assuredly not “pure opinion” testimony. 

In its first decision addressing “pure opinion” testimony, this Court stated 

that “pure opinion testimony, such as an expert’s opinion that a defendant is 

incompetent, does not have to meet Frye, because this type of testimony is based 

on the expert’s personal experience and training.”  Flanagan v. State, 625 So. 2d 

827, 828 (Fla. 1993) (emphasis added).  In contrast, testimony that “relie[s] upon a 

scientific or academic principle or test . . . constitutes evidence that requires a 

review of the underlying methodology and acceptance before it can be presented to 

a jury.”  Calloway v. State, 210 So. 3d 1160, 1181 (Fla. 2017); accord Marsh, 977 

So. 2d at 548-49; Flanagan, 625 So. 2d at 828.   

Where, as here, expert testimony “relies on some scientific principle or test” 

– thereby implying “an infallibility not found in pure opinion testimony” because 

“[t]he jury will naturally assume that the scientific principles underlying the 

expert’s conclusion are valid” – the Court has held the testimony is subject to a 

Frye analysis.  Flanagan, 625 So. 2d at 828.26  Even if DeLisle could convince the 
                                           
26 DeLisle’s reliance on Marsh for the proposition that “Frye has no application” to 
this case, “which involves medical differential diagnosis, the established basis for 
pure opinion testimony” (IB:22-23), is misplaced.  In Marsh, the plaintiff’s experts 
testified to “a causal link between trauma and fibromyalgia,” and “based their 
diagnoses and opinions about the cause of her fibromyalgia on a review of her 
medical history, clinical physical examinations, their own experience, published 
research, and differential diagnosis.”  977 So. 2d at 548, 550.  The plaintiff’s 
experts “did not base their opinions on new or novel scientific tests or procedures, 
and [defendants] did not challenge the patient history, examination methods, 
clinical practices, or other methodologies upon which they did rely.”  Id. at 549.  
This Court held only that “[b]ecause testimony causally linking trauma to 

(continued . . .) 
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Court to reach this question, its answer would be adverse to him. 

C. The Fourth District Correctly Held That the Trial Court Erred in 
Allowing Drs. Crapo and Rasmuson to Testify on Specific 
Causation.  

DeLisle offers no argument that Drs. Crapo and Rasmuson could testify if 

the Frye test applies.  (IB:12-27).  To the extent that he addresses the only 

evidentiary issue that the Fourth District actually decided—whether Drs. Crapo 

and Rasmuson should have been allowed to testify under the 2013 amendment to 

Section 90.702—DeLisle argues only that the Fourth District “engaged in ‘overly 

stringent review’ in reversing as a matter of law,” and that under the Daubert 

abuse-of-discretion standard, the trial court’s “admission of scientific evidence can 

be only affirmed.”  (IB:20-21).  The short answer is that the Fourth District was 

fully aware of the governing standard.  (A:1:8) (“R.J. Reynolds argues that the trial 

court abused its discretion” in finding the expert testimony “admissible under 

Daubert”) (emphasis added).  Quoting this Court’s decision in Davis v. State, 142 

So. 3d 867, 872 (Fla. 2014), the district court further stated that “a trial court has 

broad discretion in determining the range of the subjects on which an expert can 

testify, and the trial judge’s ruling will be upheld absent a clear error.”  (A:1:9) 

                                           
(. . . continued) 
fibromyalgia is based on the experts’ experience and training, it is ‘pure opinion’ 
admissible without having to satisfy Frye.”  Id.  Here, in contrast, there was no 
dispute as to whether there is “a causal link between” asbestos exposure and 
mesothelioma.  Rather, the question was whether using Lorillard’s products was 
linked to exposure, in the first instance.  And, as set forth above, Drs. Crapo and 
Rasmuson relied on a “new or novel” test—Dr. Longo’s “experiments.” 
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(internal quotation marks omitted).27 

Moreover, as the Fourth District noted, the result would likely be the same 

regardless whether the 2013 amendment to Section 90.702 or the Frye standard is 

applied.  (A:1:8-9 n.7).  This is indeed one of those cases in which it truly makes 

no difference which standard applies.   

“The whole purpose of Frye is to weed out ‘junk science’ from valid 

science,” Castillo, 854 So. 2d at 1272, and Daubert’s “gatekeeper role originated 

over concerns about ‘junk science.’”  Bullock v. Volkswagen Grp. of Am., Inc., 107 

F. Sup. 3d 1305, 1309 (M.D. Ga. 2015).  It bars “those who foist junk science on 

the court.”  McClain v. Metabolife Int’l, Inc., 401 F.3d 1233, 1244 (11th Cir. 

2005).  Moreover, “[t]he first prong of Daubert is the Frye test,” Castillo, 854 So. 

2d at 1276, and “general acceptance in the relevant scientific community remains 

one factor among several even when the Daubert test is the applicable test.”  

Hernandez v. State, 180 So. 3d 978, 1008 (Fla. 2015), cert. denied, 136 S. Ct. 2487 

(2016). 

The major difference between the two standards is that Frye “assesses only 

the validity of the underlying science,” Castillo, 854 So. 2d at 1276.  That is, 

“scientific reliability.”  Ramirez, 810 So. 2d at 842 (internal quotation marks 

omitted).  In contrast, once the “scientific reliability” component of the Daubert 

                                           
27 Nothing in the Fourth District’s opinion suggests that the court was “reversing as 
a matter of law,” and the court was never urged to do so.  Initial Brief of 
Appellants Lorillard and H&V, Crane Co. v. DeLisle, Nos. 4D13-4351, 4D14-146 
(Fla. 4th DCA, filed Jan. 6, 2015) at 25 (reciting Daubert’s abuse-of-discretion 
standard). 
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analysis is satisfied, the court is required “to consider everything from the 

methodology to the extrapolation of data, all the way to the ultimate conclusion,” 

and therein lies the difference.  Castillo, 854 So. 2d at 1276.28   

Because the primary basis for the Fourth District’s holding that Drs. Crapo 

and Rasmuson should not have been allowed to testify was that both witnesses 

relied on Dr. Longo’s discredited experiments—and that Dr. Rasmuson relied 

“solely on Dr. Longo’s studies”—it makes no difference whether the Frye or 

Daubert standard is applied here.  (A:1:8-9 n.7, 16).  Their testimony fails both 

Frye and, necessarily, the first Daubert prong.  In his experiments, Dr. Longo 

“smoked” a 40-year-old Kent cigarette, using a handheld syringe, and then 

published an article in the journal Cancer Research in 1995, based on the syringe 

experiments.  (SSR:2-3, 72, 77, 90-139, 142-44).  That experiment was the first 

time that Dr. Longo’s laboratory had ever smoked a cigarette for analytical 

purposes.  (SSR:67, 83).  The article was not subjected to formal peer review, and 

Dr. Longo failed to inform Cancer Research about a second test, conducted after 

the syringe experiment, which had produced dramatically different results, before 

                                           
28 Several years before the Legislature adopted the 2013 amendment, the Fourth 
District ruled that expert testimony that is admissible under the Marsh “pure 
opinion” rule would be allowed, although that testimony had been excluded by 
several federal courts under Daubert.  Hood, 50 So. 3d at 1173-76.  But the 
challenged testimony in Hood went only to “general causation,” i.e. the link 
between the plaintiff’s condition and not, as DeLisle’s experts testified, to specific 
causation.  Id. at 1175.  The court “recognize[d] the federal courts’ uniform refusal 
to admit [the witness’s] testimony,” but held it admissible under Marsh, so long as 
the witness did not testify to “any ‘new or novel’ scientific methodology” upon 
which he relied to form his opinion.  50 So. 3d at 1175-76. 
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he submitted his article.  (SSR:14-15).   

He performed another test, at the request of a plaintiff’s lawyer, in 2012, 

using four packs of alleged 1950’s-era Kent cigarettes.  (SSR:8).  The results again 

widely varied with the last experiment showing fewer releases.  Id.  When 

Lorillard sought to exclude Dr. Longo’s opinions (and also requested that no other 

experts be used as a conduit for putting the Cancer Research “advertisement” 

before the jury (SSR:9-18)), DeLisle (likely expecting that Dr. Longo would be 

excluded) elected not to call him (T:50:9709) (“I’m not bringing in Dr. Longo”).  

As DeLisle’s counsel explained:  “I withdrew [Dr. Longo] for my own reasons, not 

due to any Daubert reasons.”  (T:64:12565).  Nonetheless, as the Fourth District 

accurately observed, “Dr. Longo’s research came up multiple times during the 

trial, apparently relied on by several of the expert witnesses.”  (A:1:13). 

Dr. Longo’s test results were never subjected to formal peer review.  

(SSR:21-24).  No prior research had been performed on the reliability and accuracy 

of using a syringe to “smoke” a cigarette and obtain results as to the release of 

asbestos from filters.  (SSR:81).  Stated simply, DeLisle failed to show that Dr. 

Longo’s testing methodology was generally accepted within the scientific 

community, thereby failing both Frye and Daubert.   

Moreover, “[i]n applying the Frye criteria, general scientific recognition 

requires the testimony of impartial experts or scientists.  It is this independent and 

impartial proof of general scientific acceptability that provides the necessary Frye 

foundation.”  Ramirez, 810 So. 2d at 851.  There was none presented here. 

This Court’s Ramirez decision provides an excellent analogy for the 
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unverified testing performed by Dr. Longo.  In Ramirez, a qualified forensic 

technician used a technique whereby he claimed to be able to identify a particular 

knife as the murder weapon, to the exclusion of all others.  Id. at 839, 847.  That 

procedure was “untested and yet to be accepted by the relevant scientific 

community,” and the methodology had never “been formally tested or otherwise 

verified.”  Id. at 847, 849.   

Similar to Longo’s syringe test, the test used in Ramirez was never 

“subjected to meaningful peer review or publication as a prerequisite to scientific 

acceptance.”  Id. at 849.  No “error rate . . . has ever been quantified,” the method 

does not employ “objective scientific standards,” and the proponent presented “no 

written authority . . . that upholds [the] methodology.”  Id. at 851.  This Court 

accordingly held that, “while the knife . . . may be admitted as conventional 

evidence of guilt, testimony based on [the] knife mark identification procedure, 

which we find to be new and novel, does not reach the threshold for admissibility 

under Frye and is therefore unreliable and inadmissible.”  Id. at 851-52 (footnote 

omitted).   

Applying that reasoning here, Dr. Longo’s employment of a hitherto-

unknown and completely untested or independently verified experiment similarly 

should have been excluded.  Sybers v. State, 841 So. 2d 532, 534, 542-43, 545 (Fla. 

1st DCA 2003) (in homicide prosecution, trial court erred in admitting testimony 

that a chemical allegedly injected into victim could be detected “in embalmed 

tissue nine years after death” because prosecution failed to establish by 

“independent and impartial proof” that scientific principles underlying the test, that 
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“an unstable compound . . . can be preserved in 9-year-old embalmed tissue and 

that it could come only from [the] injection . . . are generally accepted in the 

relevant scientific community”; although experts asserted that compound could be 

detected, prosecution offered no evidence that principle was generally accepted 

and “such assertions by experts who developed and performed the testing 

procedures are not, alone, sufficient”).  Dr. Longo’s unsupported methodology 

fares no better under Frye than it does under the 2013 amendment to Section 

90.702.  And neither does the purported expert testimony that relied on his 

experiments.  The Fourth District correctly held that the trial court erred in 

allowing their testimony. 

IV. THE TRIAL COURT’S REFUSAL TO INSTRUCT THE JURY ON 
LORILLARD’S LIABILITY DEFENSE REQUIRES A NEW TRIAL. 

 The trial court refused to give Lorillard’s instruction as to whether DeLisle 

actually smoked its Original Kent cigarettes, even though product use was “hotly 

contested” throughout trial.  (A:1:17).  The Fourth District agreed with Lorillard 

that, “where product use is contested, as it was in this case, a targeted instruction to 

the jury to determine this issue first would be appropriate.”  Id.  But—having 

ordered a new trial for the improper admission of expert testimony—the Fourth 

District declined to reverse based on the trial court’s refusal to give such an 

instruction, “given that the issue was hotly contested and thoroughly addressed in 

preliminary instructions, the testimony, and in closing argument, it is not 

reasonable to think that the jury was misled and would have or could have found 

for DeLisle on his claims without also concluding that he smoked Kent cigarettes.”  
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(A:1:16-17).  The court, however, urged the trial court to “consider giving an 

appropriate instruction on product use” on retrial.  (A:1:17).  The instructional 

error, standing alone, would warrant a new trial.29   

 “[A] party is entitled to have the jury instructed upon his theory of the case 

when there is evidence to support the theory.”  Seaboard Coastline R.R. Co. v. 

Addison, 502 So. 2d 1241, 1242 (Fla. 1987).  At trial, DeLisle had the burden of 

establishing by the greater weight of the evidence that he was exposed to Lorillard 

and H&V’s asbestos-containing products.  Reaves v. Armstrong World Indus., Inc., 

569 So. 2d 1307, 1308-09 (Fla. 4th DCA 1990).  That is the fundamental, threshold 

issue on which Lorillard and H&V asked the trial court to charge the jury − that is, 

whether DeLisle used Original Kent cigarettes between March 1952 and May 

1956.  (R:14:2757, 2687; R:21:4206 n.1; R:23:4565, 4567, 4570-71, 4586 n.1, 

4588, 4591-92; T:58:11045, 11052, 11059, 11146-47, 11149, 11266-67, 11270-71, 

11276; T:70:13738, 13765, 13835; T:71:14012). 

 Mr. DeLisle did not dispute the accuracy of Lorillard and H&V’s proposed 

instruction.  (T:78:15269-73, 15306-18).  He opposed the instruction because it is 

“not part of the standard [jury] instructions” (T:78:15269), and appears to have 

persuaded the court that the charge was “inherent in the negligence claim set forth 

in the standard form jury instructions.”  (SSSR:13, 18-19; T:78:15270).   

  “The trial judge has the responsibility to choose and give appropriate and 

                                           
29 This Court may consider issues other than those giving rise to its exercise of 
jurisdiction.  E.g., Hooker v. Hooker, 220 So. 3d 397, 399 n.1 (Fla. 2017) 
(plurality) (collecting cases). 
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complete instructions in a given case, whether or not the instructions are 

‘standard.’”  Florida Standard Jury Instructions in Civil Cases, The Supreme Court 

Committee on Standard Jury Instructions, How to Use This Book, Section F, 

Drafting Case-Specific Instructions xvii (The Florida Bar, Dec. 2012 Suppl.) 

(citing In re Standard Jury Instructions, 198 So. 2d 319, 319 (Fla. 1967))); see R.J. 

Reynolds Tobacco Co. v. Jewett, 106 So. 3d 465, 469 (Fla. 1st DCA 2012) (courts 

“may need to step out of their comfort zones from time-to-time where legally-

accurate and factually-relevant non-standard instructions are proposed that 

supplement standard instructions in a way that enhances jury understanding”).   

 Here, viewing the evidence in the light most favorable to Lorillard and 

H&V, as the parties proposing the instruction, there was conflicting evidence on 

product use, which justified and required giving the instruction they proposed.  

E.g., Florio v. Eng, 879 So. 2d 678, 679 (Fla. 4th DCA 2004) (“[a] party is entitled 

to have the jury instructed on his theory of the case when the evidence, viewed in a 

light favorable thereto, substantially supports the theory even though that theory is 

controverted”); accord Jewett, 106 So. 3d at 469.  At trial, DeLisle conceded there 

was disputed evidence on his use of Original Kent cigarettes (SSSR:12-13; 

T:78:15313), and the Fourth District acknowledged as much.  (A:1:16-17).   

 “Leaving it to the parties’ attorneys to explain to the jury in closing 

argument what legal principles apply is an inadequate substitute for an accurate, 

relevant, and complementary instruction that contains legal principles not covered 

in a standard instruction.  It also overlooks the importance of providing a jury with 

more, rather than less, accurate information about the applicable law so it can 
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properly resolve factual questions.”  Jewett, 106 So. 3d at 470-71.  It was the jury’s 

job to resolve the preliminary question of product use, and Lorillard and H&V 

were entitled to put that issue squarely before the jury through the jury instructions.  
 
V. THE FOURTH DISTRICT CORRECTLY REVERSED THE 

EXCESSIVE DAMAGES AWARD. 

 The Fourth District reversed the jury’s $8 million award and held that the 

new trial required by the improper admission of expert testimony “should include 

the issue of damages,” because “DeLisle’s counsel asked the jury to compensate 

DeLisle based upon the rate the parties compensated their experts.”  (A:1:17-18).  

The court held that was improper because it was “nothing more than a thinly veiled 

invitation for the jury to lavishly compensate” DeLisle, “simply because [the 

defendant] could afford to do so.”  (A:1:17) (alteration in original). 

 That holding correctly applies the established principle that “the purpose of 

compensatory damages is to compensate, not to punish defendants or to bestow a 

windfall on plaintiffs.”  MCI Worldcom Network Servs., Inc. v. Mastec, Inc., 995 

So. 2d 221, 223-24 (Fla. 2008).  Non-economic compensatory damages must have 

a “‘logical nexus in deduction or analogy’ to the amount of pain and suffering 

incurred.”  Werneck v. Worrall, 918 So. 2d 383, 388 (Fla. 5th DCA 2006) (citation 

omitted).  Here, the Fourth District held that “while the hourly rate of the experts 

was in evidence, it was not for the purpose of establishing DeLisle’s damages, and 

it was a wholly arbitrary number to use to establish damages, focused on what the 

defendants could pay.  (A:1:18) (internal quotation marks omitted).  Because “[i]t 

appears that the jury relied on counsel’s suggestions to arrive at its verdict,” [t]he 
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appeal to the jury to use this wholly improper and arbitrary means of measuring the 

damages” invalidates the award.  Id. 

DeLisle does not come to grips with the Fourth District’s holding or his 

counsel’s misconduct, but rather relies on inapplicable damages precedent, most 

notably Engle progeny cases (IB:28-30), in which large awards were upheld based 

on findings that the defendants had engaged in fraudulent conduct and other 

tortious acts.  See, e.g., Philip Morris USA Inc. v. Kayton, 104 So. 3d 1145, 1147, 

1149-50 (Fla. 4th DCA 2012), quashed, Nos. SC13–171, SC13–243, 2016 WL 

390261 (Fla. Feb. 1, 2016) (reinstating jury verdict); R.J. Reynolds Tobacco Co. v. 

Townsend, 90 So. 3d 307, 309-10, 312 (Fla. 1st DCA 2012).30  The turning point of 

the Fourth District’s analysis is that the award to DeLisle—who, despite his 

condition, is presently able to lead a full and independent life in his late 70s 

(T:66:12805; R:47:9340-41) —was the product of his counsel urging the jury to 

use an utterly inappropriate damages model. 

CONCLUSION  

 Lorillard and H&V request the Court to uphold the Fourth District’s 

decision. 

 

 

                                           
30 DeLisle also relies on Aubin v. Union Carbide Corp., 177 So. 3d 489 (Fla. 
2015); (IB:27-28), but the propriety of the award in that case was not raised as an 
issue before this Court.   
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