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County of

MIAMI-DADE Ü F.H.P. P.D. S.D. OTHER
City (If Applicable) Agency Name: AVENTURA
AVENTURA Agency Number: 085

UST AND ASON B E C,RO D T IEVE N E B LIEVE HA ON (RETA B OURT)
Day of Week Month Day Year

06 15 2014 04:38 O A.M. P.M.
Name (Print) First Middle Last

LUIS A TORRES JIMENEZ
Street

274 NW 132 PL
Ci ty State Zip Code
MIAMI FL 33182

Telephone number Date of MO Day YR RACE SEX HGT
Birth 07 19 1962 M

Driy,, T625521622590
ber State Class CDL License

FL E YES O NO C N

YR Vehicle Make ' Style Color
1998 OLDS VN TAN

VehicleLicenseNo. TrailerTagNo. State YearTagExpires
BNMV71 FL 2014

UPON A PUBLIC STREET OR HIGHWAY OR OHTER LOCATION, NANELY
WB NE 199TH ST AVENTURA BLVD @ BI

EXP MOTORCYCLE

YES NO
CIAL

YES NO

MATERIAL

YES NO

>= 16 PASSENGERS

YES NO

COMPANIONTICKET

YES NO

FT Miles OF NODE
N S E w

DID UNLAWFULLY COMMIT THE FOLLOWING OFFENSE.
VIOLATION OF STATE STATUTE 316.075(1)(c)(1) FAILURE TO

STOP AT A RED TRAFFIC SIGNAL PURSUANT TO
F.S.316.0083 - RED LIGHT CAMERA

issue Date 09/19/2014
Omcer: Red Light Officer Program/ JEANNETTE CASTRO 999

HSMV 75904 (REV 9/2010)
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IN THE COUNTY COURT OF THE 11�442JUDICIAL CIRCUIT IN AND FOR MIAMI-DADE, FLORIDA

THE STATE OF FLORIDA :
TRAFFIC DIVISION

VS.

LUIS TORRES JIMENEZ CASE NUMBER: A3690ZE

NOTICE OF APPEARANCE AND PLEA OF NOT GUILTY FOR RED
LIGHT CAMERA CITATION

PLEASE TAKE NOTICE that the firm of GOLD & ASSOCIATES, P.A. , hereby enters its
Notice of Appearance on behalf of Defendant and enters a plea ofnot guilty to all charges.

NOTICE TO PRODUCE AND APPEAR
Defendant hereby demands the State produce at trial, any and all documents regarding the red
light camera violation Further, Defendant demands that all State witnesses involved in the
videotaping/photographing process appear at trial. The Defendant does not waive objection to
service of process.

I HEREBY CERTIFY that a true and correct copy of the foregoing was forward by hand to the
Office of the Clerk of Courts, Miami-Dade County Court on this 30�442of September, 2014.

Respectfully Submitted,

GOLD & ASSO IATES, P.A.
d/b/a The Ticket Clinic, A Law Firm·
2298 S. Dixie Hi way
Miami, FL 3313

c 786-454-9000
By:
Ted L. Hollander, Esq.
Florida Bar No. 0116106
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Report: PRAE sBulkFile: PRAE001

PROGRAM: TRFB249 PRAECIPE FOR COURT NOTICES MAILED ON : OCT 09 2014 PAGE NUMBER: 1617 SG X

TRIAL MONDAY , 10/27/2014 AT 9:00 AM. LOCATION: JUSTICE BUILDING RM 5-4 . JUDGE: A-HEARING-OFFICER

--CASE NUMBER (S) -----------------RECIPIENT TYPE AND NAME-------- -------------------RECIPIENTADDRESS-------------------CODES
DFND: LUIS A TORRES JIMENEZ 274 NW 132ND PL MIAMI FL 33182
ATNY: TED L HOLLANDER 2298 S. DIXIE HIGHWAY MIAMI FL 33133

LEGEND: DEND=DEFENDANT ATNY=ATTORNEY CUST=CUSTODIAN BNDM=BONDSMAN REFN=REFUNDEE PR/G=PARENT/GUARDIAN WITN=WITNESS REHB=REHAB PROGRAM
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TRIAL MONDAY , 11/24/2014 AT 9:00 AM. LOCATION: JUSTICE BUILDING RM 5-4 . JUDGE: A-HEARING-OFFICER
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ATNY: TED L HOLLANDER 2298 S. DIXIE HIGHWAY MIAMI FL 33133
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PROGRAM: TRFB249 PRAECIPE FOR COURT NOTICES MAILED ON : DEC 04 2014 PAGE NUMBER: 2082 SG X

TRIAL MONDAY , 12/22/2014 AT 9:00 AM. LOCATION: JUSTICE BUILDING RM 5-4 . JUDGE: A-HEARING-OFFICER
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Report: PRAE sBulkFile:PRAE001

PROGRAM: TRFB249 PRAECIPE FOR COURT NOTICES MAILED ON : JAN 02 2015 PAGE NUMBER: 1538 SG X

TRIAL TUESDAY , 01/20/2015 AT 9:00 AM. LOCATION: JUSTICE BUILDING RM 5-4 . JUDGE: A-HEARING-OFFICER

------CASE NUMBER (S) -----------------RECIPIENT TYPE AND NAME-------- -------------------RECIPIENT ADDRESS-------------------CODES
A3690ZE (I) DFND: LUIS A TORRES JIMENEZ 274 NW 132ND PL MIAMI FL 33182

ATNY: TED L HOLLANDER 2298 S. DIXIE HIGHWAY MIAMI FL 33133

LEGEND: DFND-DEFENDANT ATNY=ATTORNEY CUST=CUSTODIAN BNDM=BONDSMAN REFN=REFUNDEE PR/G=PARENT/GUARDIAN WITN=WITNESS REHB=REHAB PROGRAM
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Report: PRAE sBulkFile : PRAE001

PROGRAM: TRFB249 PRAECIPE FOR COURT NOTICES MAILED ON : JAN 29 2015 PAGE NUMBER: 1523 SG X

TRIAL TUESDAY , 02/17/2015 AT 8:00 AM. LOCATION: JUSTICE BUILDING RM 5-4 . JUDGE: A-HEARING-OFFICER

---CASE NUMBER (S) -----------------RECIPIENT TYPE AND NAME- -------------------RECIPIENT ADDRESS-------------------CODES
A3690ZE (I) DFND: LUIS A TORRES JIMENEZ 274 NW 132ND PL MIAMI FL 33182

ATNY: TED L HOLLANDER 2298 S. DIXIE HIGHWAY MIAMI FL 33133

LEGEND: DEND=DEFENDANT ATNY=ATTORNEY CUST=CUSTODIAN BNDM=BONDSMAN REFN=REFUNDEE PR/G=PARENT/GUARDIAN WITN=WITNESS REMB=REHAB PROGRAM
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Filing # 23638773 E-Filed 02/11/2015 01:36:49 PM

IN THE COUNTY OF COURT OF THE
11* JUDICIAL CIRCUIT, IN AND
FOR DADE COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff, CASE NO.: A3690ZE

vs. . JUDGE: LEIFMAN

LUIS TORRES JIMENEZ,
Defendant.

MOTION TO DISMISS RED LIGHT CAMERA CITATION

COMES NOW the Defendant by and through the undersigned counsel and files

this Motion, challenging the enforcement of Fla. Statute 316.0083 (also known as the

Mark Wendall Traffic Safety Act), and as grounds would state the following:

Chapter 2010-80, Laws of Florida was enacted during the 2010 legislative session

and became effective on July 1, 2010. The act provides regulations for and authorizes

local governments to install cameras for enforcing the provisions of Chapter 316, Florida

Statutes.

The statute authorizes a county or municipality to use traffic infraction detectors

to enforce Florida Statutes 316.074 (1) or 316.075 (1)(c)(1). When a driver fails to stop

at a traffic signal on streets or highways under their jurisdiction under F.S 316.0083, the

city will then send notification to the registered owner of the vehicle that was involved in

the traffic violation. The notice directs the registered owner to pay $158.00 to the

municipality or furnish an affidavit within thirty days of the date of the notification.

I
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Failure to timely reply will result in the issuance of a Uniform Traffic Citation (UTC) to

the registered owner of the vehicle.

L THE CITY IMPERMISSABLY DELEGATED ITS POLICE POWER
BY ALLOWING THE RED LIGHT CAMERA VENDOR (ATS) TO
PRE-SCREEN TRAFFIC INFRACTION DATA BEFORE SENDING
SAID DATA TO THE CITY FOR THEIR REVIEW

The city has chosen to enter into a contractual relationship with the vendor

American Traffic Solutions (ATS). Said contract (Exhibit D) establishes the "Infraction

Process" among other things. Paragraph 3 states the following:

The Vendor shall make the initial determination that the image meets the
requirement of the Ordinance and this agreement, and is otherwise sufficient to enable
the city to meet its burden ofdemonstrating a violation of the Ordinance. If the vendor .
determines that the standards are not met, the image shall not be processed anyfurther.

The process utilized by The City ofAventura is analogous to the process used by

The City of Hollywood and The Town of Davie. Each of these cities/towns also entered

into contractual agreements with ATS, and empowered ATS employees to handle the

"initial screening" ofprospective violations. In Arem, a hearing was conducted to

determine the procedures used by the City of Hollywood regarding it's Red Light Camera

Program. After hearing testimony and arguments by counsel for both parties, the case

was dismissed in the County Court. The City ofHollywood appealed the decision to the

Fourth District Court ofAppeals. See State v. Arem, 4D12-1312 (4th DCA October 15,

2014) The Arem Court Affirmed the lower court's decision and concluded among other

things that this initial seréening ofpossible violations was improper as the City of .

Hollywood was not authorized to delegate this police power to the for-profit, private

2



vendor, ATS. A similar situation occurred months later, also in Broward Count County

Court. In this case, the Town of Davie argued that their process of screening the data,

transferring the data to the clerk ofcourt, and their issuance of the UTC was in

accordance with Florida Statute 316.0083. The County Court dismissed the citation and

issued a written opinion. See State v. Adams, 19 Fla.L.Weekly Supp 744a (Broward

County Court May 16, 2012). The Town of Davie appealed this decision to the Fourth

District Court ofAppeals. This decision was Affirmed by the District Court on February

5, 2015 (State ofFlorida and Town ofDavie v. Jay Adams, 2015 Fla. App. LEXIS 1424

(Fla. 4th DCA Feb. 4, 2015), copy attached hereto.

The procedure employed by the City of Aventura is analogous to the process

utilized by the City of Hollywood and the Town of Davie. These processes are contrary

to Florida Statute 316.0083 (1) (a). This section only permits the review of information

from a traffic infraction detector by an authorized employee or agent of the department

before issuance.of the traffic citation by the traffic infraction enforcement officer. While

this section does permit this preliminary review, it does not allow for the initial screening

that is occurring by ATS employees. . ;

Florida Statutes should be strictly construed to effectuate their purpose, and any

attempt by a local government to circumvent chapter 316 either by ordinance or contract

is invalid unless expressly atithorized by the legislature. Masone v. City ofAventura, 39

Fla.L.Weekly S406 (Fla. June 2014).

3
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II. THE CITY OF AVENTURA HAS DELEGATED THE TASK OF
TRANSMITTING A REPLICA OF THE TRAFFIC CITATION
DATA TO THE CLERK OF COURT, TO THE NON-
GOVERNMENTAL ENTITY AMERICAN TRAFFIC SOLUTIONS
(ATS) IN VIOLATION OF FLORIDA STATUTE 316.650 (3)(C)

Florida Statute 316.650 (3)(c) read as follows:

Ifa traffic citation is issued under s. 316.0083 the traffic infraction enforcement officer
shall provide by electronic transmission a replica ofthe traffic citation data to the court
havingjurisdiction over the alleged offense or its traffic violations bureau within 5 days
after the date ofissuance ofthe traffic citation to the violator.

The interpretation of a statute in Florida is a legal matter subject to review de

novo. Kasischke v. State, 991 So.2d 803, 807 (Fla. 2008). Courts strive to construe

statutes to effectuate the Legislature's intent. See, e.g., id. at 807 ("When construing a

statute, we strive to effectuate the Legislature's intent."). To determine the intent, the

court should look to the statute's plain language.1d. When the statute is clear and

unambiguous, courts should not look behind the statute's plain language for

legislative intent or resort to rules of statutory construction to ascertain intent.

Borden v. East-European Ins. Co., 921 So.2d 587, 595 (Fla. 2006) (quoting Daniels

v. Fla. Dept. ofHealth, 898 So.2d 61, 64 (Fla. 2005).

The language contained in s. 316.650 (3)(c) is clear and unambiguous. While the

framers of 316.0083 did expect minimal involvement by the vendor, there is no

provision for the in-depth involvement and delegation of tasks to the

vendor. In the case at bar, the vendor: pre-screens the alleged violations, forwards

those that are "sufficient" per the contractual agreement, prints and mails the NOV,

prints and mails the UTC, inserts a computer generated signature of the officer and

4
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of the UTC to thehis/her badge number and electronically transmits a replica copy

the UTC before mailing andclerk of court. The officer (TIEO) never actually sees

does not personally sign the UTC before it is issued.

III THE COURT IS BOUND BY THE DECISION IN CITY OF
HOLLYWOOD V. AREM, 2014 Fla. App. LEXIS 16790 (Fla. 4th
DCA Oct. 15, 2014] AND ADAMS AS BINDING AUTHORITY.

The precise matters presented in this Motion, under an identical contract

agreement between the city and vendor (see attachment A (Hollywood) and B

(Aventura)) was ruled upon by the Fourth District Court of Appeal in City OfHollywood

v. Arem, 2014 Fla. App. LEXIS 16790 (Fla. 4* DCA Oct. 15, 2014), copy attached. In

Arem, the precise issues were considered, and the reviewing court determined that a

municipality does not have the power to delegate and have a private vendor issue traffic

citations, that the arrangement between the municipality and the vendor did not comply

with the Florida Statutes, and dismissal of the red light ticket was the proper remedy.

Arem is binding law on the circuit court of the 1 l'h Judicial Circuit in and for

Miami-Dade County, or any other circuit, because Arem is the only decision from a

district court of appeal. Where the only ruling on a point of law comes from a district

court of appeal other than that particular circuit's district court ofappeal, all circuit courts

are bound by said decision. See Pardo v. State, 598 So. 2d 665, 666-667 (Fla. 1992):

Initi ly, we note that the district court erred in commenting that decisions of other
et courts of appeal were not binding on the trial court. This Court has stated

that the decisions of the district courts of appeal represent the law ofFlorida unless
and until they are overruled by this Court." Stanfill v. State, 384 So. 2d 141 143
(Fla. 1980). Thus, m the absence of interdistrict conflict, district court
decisions bind all Florida trial courts. Weiman v. McHaffie, 470 So. 2d 682, 684

5



(Fla. 1985). The purpose of this rule was explained by the Fourth District in State
v. Hayes:

The District Courts of Appeal are required to follow Supreme Court decisions. As
an adjunct to this rule it is logical and necessary in order to preserve stability and
predictability in the law that, likewise, trial courts be required to follow the
holdings of higher courts--District Courts of Appeal. The proper hierarchy of
decisional holdings would demand that in the event the only case on point on a
district level is from a district other than the one in which the trial court is
located, the trial court be required to follow that decision. Alternatively, if the
district court of the district in which the trial court is located has decided the issue,'
the trial court is bound to follow it. Contrarily, as between District Courts of
Appeal, a sister district's opinion is merely persuasive.

Thus, this Court is bound by the decision in Arem, and this matter must be

dismissed under Arem. The Court is also bound by the decisions in Adams

CONCLUSION

Florida law does not grant the City the authority to delegate the aforementioned

critical functions to a thir_d party, for-profit vendor. The City of Aventura has attempted

to circumvent the requirements established under Chapter 316 by entering into a

contractual agreement with the vendor ATS. The vendor has grossly overstepped it's

authority and the City has improperly delegated it's police powers to the vendor.

Consequently, the citation should be dismissed. See Arem. Further, this Court is bound

to fo]Iow the decisions in Arem and Adams.

WHEREFORE, the Defendant respectfully requests that this Honorable Court grant

this Motion and dismiss the citation in this case.

' There is no applicable decision on these points of law from the Third District Court of
Appeal, or any other district court of appeal.

6
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I HEREBY CERTIFY that a true and correct copy of the foregoing was delivered

by e-filing through the e-portal to the Dade County Clerk of the Court and mailed to the

City of Aventura, c/o Edward Guedes, Esq., Weiss, Serota, Helfman, 2525 Ponce De

Leon Blvd., # 700, Coral Gables, FL 33134 this 11�442day of February, 2015.

Respectfully Submitted,

Gold and Associates, P.A.
d/b/a The Ticket Clinic, a law firm
2298 S. Dixie Highway
Miami, FL 33133
305-858-9390, ext. 1477
By:
Ted L. Hollander, Esq.

FBN 0116106.
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EXHIBIT "D"

Infraction Processina

t All Infractions Data shall be stored on the Vendor System;

2. The Vendor System shall process infracilons Data gathered from the Designated intersection into
e format capable of review by the Authorized Employee via the Vendor System;

3. The Vendor shall make the initial determination that the image meets the requirements of the
Ordinance and this Agreement, and is otherwise sufficient to enstde the City to meets its burden
of Demonstrapon a violation of the Ordinance, if the Vendor determines that the standards are
not met, the Image shall not be processed any further.

4. The Vender System shall be accessible by the Authorized Employee through private network in
encrypted format by use of a confidenUal password on any computer equipped with-a high-speed
Intemet connection and a web browser.

5. Vendor shall provide storage capabiltles for the City to store infractions identified for prosecuuon
for a period of time of no t less than four (4) years aRer final disposition of a case.

6. Vendor shall provide the Authorized Employee with access to the Vendor System for the
purposes of reviewing the pre-processed Infractions Data within seven (7) days of the gathering
of the Infracdon Data from the applicatie Designated Intersections.

7. The City shall cause the Authorized Employee to review the Infractions Data and to determ}ne
whether a NotIce of infracdon shalt be issued with respect to each Potennel Infraction captured
within such infracdon Data, and transmit each such determInation to Vendor using the software or
other applice6cns or procedures provided by Vendor on the Vendor System for such purpose.
VENDOR HEREBY ACKNOWLEDGES AND AGREES THAT THE DECISION TO ISSUE A
NOTICE OF INFRACTION SHALL BE SOLE, UNILATERAL AND EXCLUSIVE DECISION OF
THE AUTHORIZED EMPLOYEE AND SHALL BE MADE IN SUCH AUmORIZED EMPLOYEE'S
SOLE DISCRETION (A "NOTICE OF INFRACTION DECISION"), AND IN NO EVENT SHALL
VENDOR HAVE THE ABil.tTY OR AUTHORIZATION TO MAKE A NOTICE OF INFRACTION
DECISION;

8. Wuh respect to each Authorized Infracdon, Vendor shall print and mal a Notlee of Infracilon
within seven (7) days after Vendor's receipt of such authorlzation from the City's Authorized
Employee; provided, however, during the Waming Period, weming Infraction notices shall be
issued in respect of all Authorized Infractions;

9. Vendor shall provide a toll-free telephone number, at its sole expense, for the purposes of
answering citizen inquiries.

10. Vendor shall permit the Authorized Employee to generate montNy reports using the Vendor
Standard Report System.

11. Upon Vendor's receipt of a written request from the City and in addition to the Standard Reporis,
Vendor shall provide. without costs to the City, reports regarding the processing and issuance of
Notices of infraction, the maintenance and downume records of the Designated intersectierts and
the functionality of the Vendor System wRh respect thereto the City in such format and for such
periods as the City may reasonably request, without cost to the City;

12. Upon Vendor's receipt of a written request from the City at least fourteen (14) calendar days in
advance of a hearing, Vendor shall provide expert witnesses for use by the Olly in prosecuung
Infraction, before the City's hearing officer, et no cost to the Olty;
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EXHIBIT "D"
Infraction Processing

1. All Infractions Data shall be stored on the Vendor System;

2. The Vendor System shall process Infractions Data gathered from the Designated Intersection
into a format capable of review by the Authorized Employee via the Vendor System;

3. The Vendor shall make the initial determination that the image meets the requirements of the
Ordinance and this Agreement, and is otherwise sutYicient to enable the City to meets its
burden of demonstrating a violation of the Ordinance. If the Vendor determines that the
standards are not met, the image shall not be processed any further.

4. The Vendor System shall be accessible by the Authorized Employee through a virtual private
network in encrypted format by use of a confidential password on any computer equipped
with a high-speed internet connection and a web browser;

5. Vendor shall provide storage capabilities for the City to store infractions identified for
prosecution for a period of time of not less than four (4) years after final disposition of a
Case.

6. Vendor shall provide the Authorized Employee with access to the Vendor System for the
purposes of reviewing the pre-processed Infractions Data within seven (7) days of the
gathering of the Infraction Data from the applicable Designated Intersections.

7. The City shall cause the Authorized Employee to review the Infractions Data and to
determine whether a Notice of Infraction shall be issued with respect to each Potential
Infraction captured within such Infraction Data, and transmit each such determination to
Vendor using the software or other applications or procedures provided by Vendor on the
Vendor System for such purpose. VENDOR HEREBY ACKNOWLEDGES AND AGREES
THAT THE DECISION TO ISSUE A NOTICE OF INFRACTION SHALL BE THE SOLE
UNILATERAL AND EXCLUSIVE DECISION OF THE AUTHORIZED EMPLOYE
AND SHALL BE MADE IN SUCH AUTHORIZED EMPLOYEE'S SOLE DISCRETION
(A "NOTICE OF INFRACTION DECISION"), AND IN NO EVENT SHALL VENDOR
HAVE THE ABILITY OR AUTHORIZATION TO MAKE A NOTICE OF INFRACTION
DECISION;

8. With respect to each Authorized Infraction, Vendor shall print and mail a Notice of
Infraction within seven (7) days after Vendor's receipt of such authorization from the City's
Authorized Employee; provided. however, during the Warning Period, warning Infraction
notices shall be issued m respect of all Authorized Infractions;

9. Vendor shall provide a toll-free telephone number, at its sole expense, for the purposes ofanswering citizen inquiries.

1.0. Vendor shall permit the Authorized Employee to generate monthly reports using the Vendor
Standard Report System.

Page 26 of 31
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Report:PRAE sBulkFile:PRAE005

PROGRAM: TRFB249 PRAECIPE FOR COURT NOTICES MAILED ON : FEB 27 2015 PAGE NUMBER: 5344 SG X

TRIAL WEDNESDAY , 03/18/2015 AT 10:00 AM. LOCATION: JUSTICE BUILDING RM 5-4 . JUDGE: A-HEARING-OFFICER

---CASE NUMBER (S) -----------------RECIPIENT TYPE AND NAME- -------------------RECIPIENT ADDRESS-------------------CODES
A3690ZE (I) DFND: LUIS A TORRES JIMENEZ 274 NW 132ND PL MIAMI FL 33182

ATNY: TED L HOLLANDER 2298 S. DIXIE HIGHWAY MIAMI FL 33133

LEGEND: DFND*DEFENDANT ATNY=ATTORNEY CUST=CUSTODIAN BNDM=BONDSMAN REFN=REFUNDEE PR/G=PARENT/GUARDIAN WITN=WITNESS REHB=REHAB PROGRAM
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Report:CANDEF sBulkFile:CANDEF000

NOTICE OF COURT APPEARANCE CANCELLATION

THE STATE OF FLORIDA
VS: IN THE CIRCUIT COUNTY COURT OF THE ELEVENTH

JUDICIAL CIRCUIT OF FLORIDA IN AND FOR DADE COUNTY

A3690ZE

DEFENDANT: LUIS A TORRES JIMENEZ

TO: LUIS A TORRES JIMENEZ
(DEFENDANT ) DATE: 03/18/2015 TIME: 10:00

COURTROOM: JUSTICE BUILDING
CASE HEARING TYPE: CANCELLATION

DATE HAILED: 03/05/2015

201 LD

LUIS A TORRES JIMENEZ
274 NW 132ND PL
MIAMI, FL 33182-1614

JORGE ADROVER
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Report:CANOFC sBulkFile:CANOFCOOO

PGM: TRFB217 METROPOLITAN DADE COUNTY CLERK OF THE COURTS (TRAFFIC DIVISION) PAGE : 14
RUN DATE: 03/05/2015 SET FOR COURT - CLEAR SESSION BY OFFICER ID RUN TIME: 00:19:53

*********************************************************
*PLEASE DISREGARD THE COURT NOTICE(S) FOR THE FOLLOWING *
*SESSION(S). YOU WILL BE NOTIFIED OF THE NEW COURT *
*DATE(S). THANK-YOU. *
*********************************************************

AGENCY: AVENTURA ZONE: 00 ID NUMBER: 999 OFFICER NAME: CAMERA, RED LIGHT
HEARING HEARING HEARING DRIVER
DATE TIME LOCATION NAME CASES

3/18/2015 10:00 JUSTICE BUILDING TORRES JIMENEZ, LUIS A A3690ZE
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Report: PRAE sBulkFile: PRAE000

PROGRAM: TRFB249 PRAECIPE FOR COURT NOTICES MAILED ON : MAR 06 2015 PAGE NUMBER: 68 SG B

MOTION MONDAY , 03/30/2015 AT 10:00 AM. LOCATION: JUSTICE BUILDING RM 5-4 . JUDGE: STEVE LEIFMAN

------CASE NUMBER(S)-----------------RECIPIENTTYPE AND NAME--- -------------------RECIPIENTADDRESS-------------------CODES
A3690ZE (I) DFND: LUIS A TORRES JIMENEZ 274 NW 132ND PL MIAMI FL 33182

ATNY: TED L HOLLANDER 2298 S. DIXIE HIGHWAY MIAMI FL 33133
DFND: LUIS A TORRES JIMENEZ 274 NW 132ND PL MIAMI FL 33182
ATNY: TED L HOLLANDER 2298 S. DIXIE HIGHWAY MIAMI FL 33133

LEGEND: DFND=DEFENDANT ATNY=ATTORNEY CUST=CUSTODIAN BNDM-BONDSMAN REFN=REFUNDEE PR/G=PARENT/GUARDIAN WITN=WITNESS REHB=REHAB PROGRAM
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Filing # 25246037 E-Filed 03/24/2015 12:35:36 PM

IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2014-TR-000A36-90ZE-00

Plaintiff,
Citation No.: A3690ZE

LUIS A. TORRES JIMENEZ,

Defendant.

ATTORNEY GENERAL'S NOT]CE OF DESIRE TO BE HEARD Ã¾D MOTION FOR
CONTINUANCE, MOTION TO PROVIDE CASE NUMBER

The Florida Attorney General, Pam Bondi (hereinafter "Attorney General"), through the
undersigned, notices this Court of her desire to be heard and moves for a continuance of the
March 30, 2015 hearing and states:

1. The Attorney General shall appear in any case in which the State is a party or that she
deems tu be of State inteiest. § 16.01(4) & (3), Fla. Stat. (2014).

2. The State is the Plaintiff in this action and it would be a departure from the essential
requirements of the law to not allow the Attorney General to be heard.

3. The law is also clear that the Attorney General shall be given an opportunity to be heard
in all matters she deems to be of great public importance, constitutional issues and
statutory interpretation issues. Id.; § 86.091, Fla. Stat. (2014); Brown v. Butterworth, 831
So. 2d 683, 690-691 (Fla. 4th DCA 2002).

4. The Attorney General is hereby noticing her desire to be heard as an intervener in that the
Defendant is raising the case of City ofHollywood v. Arem, 39 Fla. L. Weekly D2175
(Fla. 4th DCA Oct. 15, 2014) as a defense which involves a matter of great importance,
statutory interpretation and a constitutional issue.

5. The Ticket Clinic filed two separate class action suits. Passmand, et al. v. Florida
Department ofRevenue, et al., No. 4:14-cy-00578-RH-CAS (N.D. Fla); amd Parker, et
al. v. Florida Department ofRevenue, et al., No. 1:14-cy-24010-FAM (S.D. Fla.)

6. The class actions demand the return of all red light camera fines which would amount to

Page 1 of 3
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over $200 million dollars from the State of Florida. The class action suites raise
constitutional challenges based on the Arem case. Therefore, the Attorney General sees
the Arem issues as a matter of great public importance along with them involving

statutory interpretation and a constitutional challenge.
7. Defendant's counsel, Ted Hollander, Esq., was informed on March 19, 2015, by Assistant

Attorney General, John Bajer, "I believe Bob Dietz will be attending [the March 30th
hearing] on behalf of my office." However, Bob Dietz, AAG was never contacted or
provided a copy of any Motion to Dismiss in this matter by Mr. Hollander. It was up to
the Attorney General to scramble to obtain such. Bob Dietz, AAG, has been out of the

office and after reading the Motion for the first time today has determined that an
appropriate written defense and preparation for the hearing cannot be accomplished prior

to this Monday's March 30th, hearing.
8. Therefore, the Attorney General along with requesting notice to all parties of her

intervening status is also requesting a continuance of this March 30, 2015 hearing due to
the inability to prepare a defense before Monday. McClenon v. Zartemi, 710 So. 2d 737,
739 (Fla. 3d DCA 1998).

9. i he City of Adventura agrees with a continuance of this matter. Mr. Hollander objects to
a continuance even though the Defendant departed from the essential requirements of the
law by failing to comply with section 86.091, Florida Statutes and Florida Rule of Civil

Procedure 1.071 by providing the written Motion and a notice of hearing..
10. A proposed Order on this Motion is attached hereto.

WHEREFORE, the Florida Attorney General prays this honorable Court enter an Order:

1) noticing her intervention status, and 2) continuing the March 30, 2015 hearing.

CERTIFICATE OF SERVICE

1 hereby certify that on March 24, 2015, I electronically filed the foregoing with the Clerk
of Circuit Court by using the Florida Courts E-Filing Portal, which will electronically serve
copies of the foregoing to Ted Hollander, Esq., at willsonbrw@theticketelinic.com and
yenymia@theticketclinic.com, counsel for Plaintiff, and to Edward G. Guedes, Esq., at
eauedes@wsh-law.com and szavala@wsh-law.com, counsel for City.

Page 2 of 3
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Respectfully submitted
PAMELA JO BONDI
ATTORNEY GENERAL

/s/ Robert Dietz
Robert Dietz, Assistant Attorney General
Fbn: 0845523
Office of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
Tampa, FL 33602-5242
Tel: (813) 233-2880
Fax: (813) 233-2886
For Attorney General as Intervener
robert.dietz@myfloridalegal.com
robert.koehler@myfloridalegal.com

Page 3 of 3
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IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2014-TR-000A36-90ZE-00

Plaintiff,
Citation No.: A3690ZE

v.

LUIS A. TORRES JIMENEZ,

Defendant.

ORDER ON ATTORNEY GENERAL'S NOTICE OF DESIRE TO BE HEARD AND
MOTION FOR CONTINUANCE

THIS MATTER having come before the Court upon the Attorney General's Notice of
Desire to be Heard and Motion for Continuance, and the Court having reviewed the Motion and
being otherwise duly advised, it is hereby:

ORDERED AND ADJ UDGED that:

1. The Attorney General's Attorney General's Notice of Desire to be Heard and Motion for
Continuance and granted.

2. The Parties are hereby noticed that the Attorney General shall be heard as an intervener.
3. Furthermore, the hearing scheduled for March 30, 2015 is continued.
DONE AND ORDERED in Chambers, Miami-Dade County, Florida, this day of

, 201 5.

The Honorable Steve Leifman
County Court Judge

ec: Robert Dietz, AAG, Robert.Dietz@myfloridalegal.com
Edward Guedes, Esq., eauedes@wsh-law.com
Ted Hollander, Esq., szavaladi;wsh-law.com
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Report:PRAE sBulkFile:PRAE000

PROGRAM: TRFB249 PRAECIPE FOR COURT NOTICES MAILED ON : MAR 27 2015 PAGE NUMBER: 43 SG M

MOTION MONDAY , 06/15/2015 AT 10:00 AM. LOCATION: JUSTICE BUILDING RM 5-4 . JUDGE: STEVE LEIFMAN

-------CASE NUMBER(S) --.------RECIPIENT TYPE AND NAME-------- ---------RECIPIENT ADDRESS-------------------CODES
A3690ZE (I) DFND: LUIS A TORRES JIMENEZ 274 NW 132ND PL . MIAMI FL 33182

ATNY: TED L HOLLANDER 2298 S. DIXIE HIGHWAY MIAMI FL 33133

LEGEND: DFND=DEFENDANT ATNY=ATTORNEY CUST-CUSTODIAN BNDM=BONDSMAN REFN=REFUNDEE PR/G=PARENT/GUARDIAN WITN=WITNESS REHB=REHAB PROGRAM
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Report:CANDEF sBulkFile:CANDEFOOO

NOTICE OF COURT APPEARANCE CANCELLATION

THE STATE OF FLORIDA
VS: IN THE CIRCUIT COUNTY COURT OF THE ELEVENTH

JUDICIAL CIRCUIT OF FLORIDA IN AND FOR DADE COUNTY

A3690ZE

DEFENDANT: LUIS A TORRES JIMENEZ

TO: LUIS A TORRES JIMENEZ
(DEFENDANT ) DATE: 03/30/2015 TIME: 10:00

COURTROOM: JUSTICE BUILDING
CASE HEARING TYPE: CANCELLATION

DATE MAILED: 03/26/2015

84 LD

LUIS A TORRES JIMENEZ
274 NW 132ND PL
MIAMI, FL 33182-1614

JORGE ADROVER
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Filing # 27427608 E-Filed 05/18/2015 04:40:42 PM

IN THE COUNTY COURT OF THE 11�442JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

CASE NO. 13-2014-TR-000A36-90ZE-00A3690ZE

STATE OF FLORIDA, Citation No.: A3690ZE

Plaintiff, JUDGE: LEIFMAN
vs.

LUIS TORRES JIMENEZ,

Defendant.

CITY OF AVENTURA'S REQUEST FOR STATUS CONFERENCE

Plaintiff, City of Aventura ("City"), by and through undersigned counsel, hereby requests

that this Court schedule a status conference and, in support states:

1. This action arises out of a Uniform Traffic Citation issued to Defendant, Luis

Torres Jimenez.

2. Defendant has filed a motion to dismiss the citation based on the authority of City

ofHollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014).

3. The hearing on the Defendant's motion to dismiss is scheduled for June 15, 2015

and June 16, 2015.

4. The City understands that, in addition to hearing from the City, the Court intends

to allow any Miami-Dade County municipality interested in addressing the issues before the

Court regarding Arem and those municipalities' respective red light camera programs to do so.

5. The undersigned counsel recently represented the Hillsborough County Sheriff's

Office (the "HSCO") in a similar hearing in Tampa (the "Tampa Hearing"). Based on the

undersigned's experience during the Tampa Hearing, there is little likelihood of concluding the

hearing before this Court in two days if any cities other than Aventura will be involved.
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CASE NO. 13-2014-TR-000A36-90ZE-00A3690ZE

6. During the Tampa Hearing, testimony was provided by two witnesses from the

Sherriff's office and one witness from the vendor, American Traffic Solutions, Inc. ("ATS"). It

took a day and a half to complete the three witnesses.

7. Moreover, the motion to dismiss filed by Defendant here includes at least two

additional arguments, which were not raised in the motion filed in advance of the Tampa

Hearing. Accordingly, the City anticipates that, in addition to calling at least two witnesses from

the City and a witness from ATS, the City will likely need to call two additional witnesses to

address the supplemental issues.

8. Further, counsel for the Defendant was also counsel for the defense during the

Tampa hearing and, therefore, the City anticipates similar, if not longer, cross-examinations.

9. Based on the foregoing, the City believes that it will require the full two-days to

present its case to the Court. As such, the City does not anticipate that there will be any time

available for other Miami-Dade municipalities to present their red light camera programs to the

Court.

10. The City requests that this Court schedule a status conference (either telephonic or

in-person) to address the logistical issues presented by the foregoing matters.

WHEREFORE, Plaintiff, the City of Aventura, respectfully requests this Court enter an

Order setting a status conference and for any other relief this Honorable Court deems just and

appropriate.

2

33



CASE NO. 13-2014-TR-000A36-90ZE-00A3690ZE

Respectfully submitted,

WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.
Counselfor City ofAventura
2525 Ponce de Leon Boulevard, Suite 700
Coral Gables, Florida 33334
Telephone: (305) 854-0800
Facsimile: (305) 854-2323

By: Isl Samuel I. Zeskind
EDWARD G. GUEDES
Florida Bar No. 768103
Primary: eguedes@wsh-law.com
Secondary: szavala@wsh-law.com
MATTHEW H. MANDEL
Florida Bar No.: 147303
Primary: mmandel@wsh-law.com
Secondary: lbrewley@wsh-law.com
SAMUEL I. ZESKIND
Florida Bar No. 043033
Primary: szeskind@wsh-law.com
Secondary: ozuniga@wsh-law.com

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true copy of the foregoing was served this 18"' day of

May, 2015 through the E-Portal and by E-Mail to: Ted L. Hollander, Esq.

(TedHollander@theticketclinic.com), Gold and Associates, P.A., d/b/a The Ticket Clinic, a law

firm, 2298 S. Dixie Highway, Miami, Florida 33133, Counselfor Defendant; and by E-Mail to

Robert Dietz, Esq. (robert.dietz@myfloridalegal.com), Assistant Attorney General, Office of

the Attorney General, General Civil Tampa Bureau, 501 E. Kennedy Blvd., Suite 1100, Tampa,

FL 33602-5242.

Ist Samuel I. Zeskind
SAMUEL I. ZESKIND

3

34



Filing # 28051068 E-Filed 06/03/2015 03:57:56 PM

IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2015-TR-000A3690ZE00

Plaintiff,
v. Citation No.: A3690ZE

LUIS A TORRES JIMENEZ,

Defendant.

ATTORNEY GENERAL'S RESPONSE TO
DEFENDANT'S MOTION TO DISMISS

The Florida Attorney General, Pamela Jo Bondi (hereinafter "Attorney General"),

through the undersigned, hereby files a response to the Defendant's Motion to Dismiss Red Light

Camera Citation (hereinafter "Motion to Dismiss") which raises challenges to the the Mark

Wandall Traffic Safety Program, codified as section 316.0083, Florida Statutes (2013) and also

to the statutes enacted by the Mark Wandall Traffic Safety Act and states:

RESPONSE SECTION I.: PRELIMINARY NOTE

The attached Exhibits are alphabetically Bates stamped with page numbers and when

citing to the Exhibits, the letter of the Exhibit will be used followed by the Bates stamped page

number. For example, reference to Exhibit B, page 2, would be "B: 2".

RESPONSE SECTION II: FACTS

1. On May 13, 2010, Governor Crist signed Florida House Bill 325 (2010), known as the Mark

Wandall Traffic Safety Act, which supplemented some traditional laws and also enacted new

statutes¹ including the Mark Wandall Traffic Safety Program, section 316.0083, Florida

' The statutes created by the Wandall Act were §§ 316.0083 (the "Mark Wandall Traffic Safety Program"),
316.003(87), 316.0076, 316.008(7), 316.07456, 316.0776, and 321.50. The statutes that were supplemented by the
Act are §§ 316.0745(6), 316.640(1)(b), 316,640(3)&(5), 316.650(3), 318.14(2), 318.18(15), 322.27(3)(d). The
Mark Wandall Traffic Safety Act is contained in Chapter 2010-80, Laws of Florida.

Page 1 of18
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Statutes. K: House Bill 325 (Fla. 2010). House Bill 325 (Fla. 2010) is attached as Exhibit K

and a public record that may be found at http://www.myfloridahouse.gov.

2. Melissa Wandall, whose husband Mark was killed by a red light runner, campaigned for the

passage of the Wandall Act and in recognition of Mrs. Wandall's efforts, the Legislature

named the law after Mark Wandall. M: 2, Governor's Office Press Release, dated May 18,

2010. Governor Crist described the purpose for the law in a Governor's Memorandum and

Statement released on May 13, 20102 (M: 1) that stated:

"Today I was pleased to sign a bill that will save the lives of
Floridians. The legislation provides law enforcement with another
effective tool to enforce safe and responsible driving on our
roadways."

3. When considering House Bill 325, the Legislature reviewed the House of Representatives

Staff Analysis report (hereinafter "House Report"), showing both a need for the traffic

cameras and their effectiveness in preventing accidents. L: 2, House Report, p. 2.3 The

House Report took into consideration highway safety studies. Id. at 2. The House Report

may also be viewed as a public record at: http://www.myfloridahouse.gov.

4. The House Report specifically states that "[a]ccording to the Department of Highway Safety

and Motor Vehicles (DHSMV), in 2008, there were 76 fatalities related to motor vehicle

drivers who disregarded a traffic signal in Florida." Id. at 2. The information from the

Insurance Institute for Highway Safety that was cited in the House Report indicated that red

2 Under Florida Rule of Evidence § 90.202(5), the Court may take judicial notice of "[o]fficial actions of the . . . any
state, territory, or jurisdiction of the United States." An official press release issued by the Office of the Governor
constitutes official action, and this Court is hereby requested to take judicial notice of the Governor's Press Release
and Statement of May 13, and 18, 2010. The Press Releases may be viewed as a public record at
www.myflorida.com or in the State of Florida Archives.

See supra, footnote 2. regarding §90.202(5) and judicial notice. Pursuant to this Section, Courts may take judicial
notice of Legislative Reports to determine legislative intent. See also, Jacksonville Elec. v. DOR, 492 So. 2d 1331
(Fla. 1986) (holding that legislative journals are properly judicially noticed to help determine legislative intent).
This Court is hereby moved to take judicial notice of House Bill 325 (2010), and the House of Representatives Staff
Analysis report.
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light cameras are effective in preventing both red light violations and accidents at

intersections. Id. at 2. The House Report states that "[a]n Insurance Institute for Highway

Safety review of international red light camera studies concluded that cameras reduce red

light violations by 40-50 percent and reduce injury crashes by 25-30 percent." Id. at 2.

5. The House Report further noted that red light cameras have become a common tool for law

enforcement and stated "over 110 cities and towns in 20 states across the country currently

participate in a red light camera program. Red light cameras have been used in at least 33

foreign countries since the 1970s." Id. at 2.

6. Furthermore, it was known to the Legislature that the detected number of red light violators

would increase resulting in the increase of the amount of cases. Id. at 10. The House Report

specifically states, "[l]ocal court systems may see a caseload increase in the event that

vehicle operators chose to contest tickets as permitted under the bill. This could result in an

indeterminate cost to the local court system." Id. at 11.

7. The chief enforcement vehicle for the Wandall Act is the Mark Wandall Traffic Safety

Program, section 316.0083, Florida Statutes ("Safety Program" or "Statute"). B: 1-4.

8. The first step in the Safety Program authorizes a traffic infraction enforcement officer to

issue a pre-suit notice of violation for the offense, which is followed by a traffic citation if

the owner elects not to respond to the notice of violation. B: 316.0083(1)(b)1.a. & (1)(c)1.a.

& d., Fla. Stat. The officer's determination of probable cause is based on the review of

images from a traffic infraction detector ("camera"). B: 316.008(87).

9. Pursuant to section 316.0083(1)(b)l.a., when a notice of violation is issued, the registered

owner has a few options. He may either pay a fine, furnish an affidavit naming one who had

care, custody or control of the vehicle, request an administrative hearing or go to county

Page 3 of18
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court. The options of paying or filing an affidavit or requesting an administrative hearing are

voluntary and given in order to avoid the issuance of a citation, avoid county court expenses

and avoid a higher penalty levied in county court. B: 316.0083(1)(b)1.a. & (1)(c)., Fla. Stat.

10. These options also help decrease the number of traffic citations that would be filed with the

clerks of court. L: House Report at 10.

11. If an affidavit was voluntarily furnished, the owner is exempt and the person named in the

affidavit as having care, custody or control of the vehicle (who is not necessarily the driver)

is pursued for the violation.4 B: 3, 316.0083(1)(d)2. & 3., Fla. Stat.

12. Section 316.0083 only enforces red light violations as defined in subsections 316.074(1) and

316.075(1)(c)1. Exhibits B, C & D. Subsections 316.074(1) and 316.075(1)(c)1. only define

a red light violation and do not state who is responsible to pay for the violation. However,

section 316.0083 specifically states an owner or one named in the affidavit is responsible to

pay the fine when the driver violated the signal. § 316.0083(1)(d)

13. Subsection 316.0083(3) specifically states it does not replace the traditional red light statutes

but "[t]his section supplements the enforcement of s. 316.074(1) or s. 316.075(1)(c)1. by . . .

officers when a driver fails to stop at a traffic signal." B: 3, § 316.0083(3)., Fla. Stat.

14. The Safety Program supplements the traditional statutes by holding the owner ofa vehicle or

one named in the affidavit responsible to pay the fine. Therefore, at a hearing, it is not

necessary to determine who was driving the vehicle. B: 1-4: 316.0083(1)(a), (1)(b)1.a.,

(1)(c)1.a. & d, & (1)(d)1., 2., & 3., Fla. Stat.

15. When an affidavit is filed, only the name of the person who is responsible to pay is changed;

the officer has already determined probable cause that the vehicle has violated the red light.

4 As of July 1, 2013, the person named in the affidavit may also furnish an affidavit naming a different person.
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16. Another unique element of the Statute is that when a traffic infraction officer issues a notice

of violation or a traffic citation, photographic, or streaming video evidence of the offense

must be provided to the accused. B: 1, 316.0083(1)(b)1.b. & (c)2., Fla. Stat.

17. Typically, a camera vendor pre-reviews the images as authorized by section 316.0083(1)(a)

and sorts them based on the specific directions of the local government know as Business

Rules. The Statute authorizes the use of an "agent" which is a camera vendor which makes

the program more cost effective because less officer time is needed. B: 316.0083(1)(a). The

ministerial tasks performed by the camera vendor's computer system and processors save the

government time and money.

18. Furthermore, if there were two owners on the registration of the vehicle, it would not make

sense, among other reasons, to collect two fines for one violation. Therefore, only the first

owner is sent a traffic citation. B: 2: Fla. Stat. § 316.0083(1)(c)1.c.

19. The Defendant herein did not respond to the Notice of Violation. The Defendant/Owner in

this case did not file affidavit and there was no transfer of liability. Therefore, the camera

vendor's computer mailed a traffic citation to this Defendant/Owner who has filed a Motion

to Dismiss raising constitutional issues and other defenses to the citation.

RESPONSE SECTION III.:

A. RESPONSE TO COUNT SECTION I OF THE MOTION TO DISMISS:
THERE WAS NO UNCONSTITUTIONAL OR ILLEGAL DELEGATION OF POLICE
POWER TO THE CAMERA VENDOR.

1. THE PRE-REVIEW PROCESS IS AUTHORIZED BY THE LEGISLATURE.

The Local Government directing the camera vendor to review (pre-review) videos before

the officer sees them is not an unconstitutional illegal delegation of police power. The facts

herein will show that American Traffic Solutions (hereinafter "camera vendor" or "vendor") pre-
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reviews vidoes. However, this process is authorized by the Florida Legislature. The language of

subsection 316.0083(1)(a) allows an agent (the vendor) to review (pre-review) the videos before

the officer reviews the video to issue the citation. Subsection 316.0083(1)(a) states:

This paragraph does not prohibit a review of information from a
traffic infraction detector by an authorized employee or aggt of
the department, a county, or a municipality before issuance of the
traffic citation by the traffic infraction enforcement officer.

(Emphasis added.) The definition from Google of the term "review" is:

A formal assessment or examination of something with the
possibility or intention of instituting change if necessary

(Emphasis added.) The definition from Google of the term "agent" is:

A person who acts on behalf of another, and also a person or thing
that takes an active role or produces a specified effect.

Therefore, the plain meaning of the statutory language demonstrates legislative intent and the

authority for the vendor, as the Local Government's agent, to actively review (pre-review) the

video before the officer reviews the video and issues the notice of violation and citation.

"Legislative intent is the polestar that guides the interpretation and construction of a

statute." Anderson v. State, 87 So. 3d 774, 777 (Fla. 2012); see also E.A.R. v. State, 4 So. 3d

614, 629 (Fla. 2009); Knowles v. Beverly Enters. Fla., Inc., 898 So. 2d 1, 5 (Fla. 2004). see

State v. Atkinson, 831 So. 2d 172, 173 (Fla. 2002) ("A basic tenet of statutory construction

compels a court to interpret a statute so as to avoid a construction that would result in

unreasonable, harsh, or absurd consequences."); see Fla. Dep't ofEnytl. Prot. v. ContractPoint

Fla. Parks, LLC, 986 So. 2d 1260, 1270 (Fla. 2008); see also State v. Burris, 875 So. 2d 408,

414 (Fla. 2004) ("A statute's plain and ordinary meaning controls only if it does not lead to an

unreasonable result."); DR Lakes Inc. v. Brandsmart U.S.A. of W. Palm Beach, 819 So. 2d 971,

974 (Fla. 4th DCA 2002) ("It is well-established in Florida that statutes, even where clear, should
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not be interpreted to produce absurd results.").5 Herein, common sense dictates that the Florida

Legislature did not give the "agent", vendor, the statutory authority to pre-review videos without

a purpose. The plain language and reasonable interpretation of the statutory language gives the

vendor the ability to pre-review videos for a purpose. The Defendant's argument is that the

Legislature intended for the vendor to pre-review the video but take no other action. This is an

illogical, absurd interpretation. As stated in paragraph 6. of the Facts above, the Legislature

knew there would be an increased number of violators and put in place a more efficient, cost

saving means of handling them.

The Florida Legislature has authority to legislate this protocol. It has broad discretion to

make laws and policy and does not look to the Florida Constitution for spelled out directions to

be able to act but merely must not enact laws that violate constitutional rights. In 2006, the

Florida Supreme Court laid out some basic principles of Florida Constitutional law in Bush v.

Holmes and stated:

[U]nlike the federal constitution, our state constitution is a limitation
upon the power of government rather than a grant of that power.
Chiles v. Phelps, 714 So. 2d 453, 458 (Fla. 1998) (citing Savage v. Board
ofPublic Instruction, 133 So. 341, 344 (Fla. 1931), (. . . unless legislation
be clearly contrary to some express or necessarily implied prohibition
found in the Constitution, the courts are without authority to declare
legislative [a]cts invalid")...; see also State ex rel. Green v. Pearson, 14
So. 2d 565, 567 (Fla. 1943) ("It is a familiarly accepted doctrine of
constitutional law that the power of the Legislature is inherent . . . . The
legislative branch looks to the Constitution not for sources of power but
for limitations upon power."). . . . . Specifically, when a legislative
enactment is challenged under the state constitution, courts are
without authority to invalidate the enactment unless it is clearly
contrary to an express or necessarily implied prohibition within the
constitution. Chapman v. Reddick, 25 So. 673, 677 (Fla. 1899) ("[U]nless
legislation duly passed be clearly contrary to some express or implied

The Florida courts do not employ statutory construction methods which defy common sense. See, e.g., Fla. Dep't
ofBusiness andProfessional Reg. v.Investment Corp., 747 So. 2d 374 (Fla. 1999). "In recently rejecting a similarly
torturous statutory construction, the Fourth District sagely advised: 'Laws should be enforced with common sense
and applied without losing sight of the legislative purpose behind their enactment."'Id. at 385.
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prohibition contained [in the constitution], the courts have no
authority to pronounce it invalid.").

Bush v. Holmes 919 So. 2d 392, 414 (Fla. 2006) (Emphasis added.) Since this Defendant cannot

show the pre-review process is unconstitutional, the process is not illegal. The pre-review

process may not be invalidated without a showing that the Legislature acted unconstitutionally.

In testing constitutionality, the focus is not on whether the Defendant can make an

argument that some treatment is unfair. A court cannot supplant its judgment and second guess

legislative decisions.6 Grant v. State, 770 So. 2d 655 (Fla. 2000). This Court would have to find

that there was no rational basis for the Statute's protocol to find the Legislature enactment

invalid. 3299 N. Federal Hwy., Inc. v. Brd of County Comm. ofBroward Co., 646 So. 2d 215,

226-227 (Fla. 4* DCA 1994). This Ticketed Defendants' burden is to "negat[e] every

conceivable basis which might support" an argument of constitutionality. Lehnhausen v. Lake

Shore Auto Parts Co., 410 U.S. 356, 364(1973)(emphasis added). Furthermore, the State's

actions must be found to be "wholly irrelevant to the achievement of the State's objective"

and the State's discriminatory actions "will not be set aside if any state of facts reasonably

may be conceived to justify it." McGowan v. Maryland, 366 U.S. 420, 425-26

(1961)(emphasis added).

In regard to substantive due process claims, where no fundamental right is at stake, such

as in this case, the standard for evaluating such claims is the same rational basis test that is

used for evaluating equal protection challenges. See Mizrahi v. North Miami Med. Ctr., Ltd., 712

6 Whether or not a defendant or a Court disagrees with a statute's protocol is immaterial. As
stated in Lee v. Bank ofGeorgia, 32 So.2d 7, 10 (Fla. 1947) "Whether the policy of this law is
good or bad is not for us to say. The matter of the wisdom or good policy of a legislative act is a
matter for the legislature to determine. The courts are required to give effect to the legislative act
if it does not violate the constitution."
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So.2d 826 (Fla. 3d DCA 1998) ("When a statute does not impinge on a constitutionally protected

right, it must be reviewed in light of the rational basis standard.") There is certainly no

constitutionally protected right to violate a red light or to not be held responsible for your vehicle

violating a red light. As shown in the above Facts section of this response, this Statute employs a

method for handling a large volume of violations efficiently to make our intersections safer. It

only makes sense for Local Government to delegate ministerial tasks to cameras, computers and

less expensive personnel to assist enforcement officers to pre-review videos and mail out notices

of violation and citations. See above, Section II., Facts, paras. 1 - 10 & 16. The Defendants

here have not met their heavy burden of proof to show there is no rational relationship to the

Legislature's goals.

2. THE STATUTE HAS A PRESUMPTION OF CONSTITUTIONALITY
AND CANNOT BE SHOWN TO BE UNCONSTITUTIONAL BEYOND A
REASONABLE DOUBT.

For the Defendant to prevail, it is necessary to overcome the Statute's presumed validity

beyond a reasonable doubt. Indeed, "[w]hen a legislative enactment is challenged, the court

should be liberal in its interpretation; every doubt should be resolved in favor of the

constitutionality of the law, and the law should not be held invalid unless clearly

unconstitutional beyond a reasonable doubt." Taylor v. Dorsey, 19 So. 2d 876, 882 (Fla.

1944) [Emphasis added). The Florida Supreme Court stated in Crist v. Fla. Ass'n of Criminal

Def Lawyers, Inc., "To overcome the presumption, the invalidity must appear beyond reasonable

doubt, for it must be assumed the legislature intended to enact a valid law." Crist v. Fla. Ass 'n of

Criminal Def Lawyers, Inc., 978 So. 2d 134, 139 (Fla. 2008); Burch v. State, 558 So.2d 1, 3

(Fla.1990); see also Spanish River Resort Corp. v. Walker, 497 So.2d 1299, 1305 (Fla. 4th DCA
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1986). Based on this high standard, the Defendant will not meet the heavy burden of proof to

show that section 316.0083 is unconstitutional.

3. THE LOCAL GOVERNMENT DID NOT ILLEGALLY DELEGATE THE JOB OF
PRE-REVIEWING VIDEO IMAGES TO THE VENDOR.

Even if the vendor's pre-review protocol was a "police power"-which is denied-there

is no legal authority that indicates that the Local Government did not have the power to allow a

camera vendor to perform this act. Quite the contrary, private contractors perform many jobs

and even police functions for the State. Id. Many Florida Department of Corrections prisons in

this State are run by private corrections corporations.7 The Civil Commitment Center in Arcadia

is run by a private corporation. The Legislature allows the pre-review of the videos herein by the

Statute. Therefore, it is not illegal merely because a private third party performs a police

function if the pre-review was a police function.

In County Collection Services, Inc. v. Charnock, 789 So. 2d 1109 (Fla. 4th DCA 2001),

Palm Beach County allowed a third party, Collection Services, to enforce county liens on

properties that had code violations. However, the Charnock court stated that there was no illegal

delegation of police powers because the County retained the right to assign the liens, decide

collection techniques, take back a lien and cancel the contract. Herein, the evidence will show it

is the local government that directs the vendor how to sort the videos and it is only the officer

that issues the citation. The vendor is merely following the Business Rules8 of the City.

Likewise, in Hollywood v. Arem, 154 So. 3d 359, 365 (Fla. 4th DCA 2014), the court

indicates that the vendor "use[s] its unfettered discretion to decide which images are sent to the

7 For example, Blackwater Correctional Facility, Graceville Correctional Facility, Bay Correctional Facility,
Moorehaven Correctional Facility, and South Bay Correctional Facility.
8 The Local Government fills out a "BRQ" which is a Business Rules Questionnaire which instructs the Vendor as to
which videos the Local Government wants placed in the "working" queue. For example, a city may not want to
prosecute vehicles making right hand turns on red that are traveling less than 10 miles per hour. Therefore, the
Vendor is instructed place those videos into a "non-working" date queue.
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TIEO . . . ." Thus, since it appeared that Hollywood's camera vendor was making all decisions

with "unfettered" discretion, the Arem court held that the Hollywood/ATS contract and protocol

was illegal. However, herein, the City has "fetters" on the vendor because the City has Business

Rules for the vendor to follow. Analyzing both Charnock and the Arem opinions, the law is that

a third party may be delegated a police power but cannot exercise a police power with

"unfettered" or unbridled discretion. Therefore, herein, not only is the vendor not exercising a

police power when it pre-reviews, the facts will show the vendor is exercising a ministerial act

under the direction of the City's Business Rules. Also, even if there were an illegal delegation of

police power, whether the contract has a termination clause or not, the City is able to cancel the

contract. City of Belleview, v. Belleview Fire Fighters, Inc., 367 So. 2d IO86 (Fla. I³' DCA

1979); Cnty. of Volusia v. City ofDeltona, 925 So.2d 340, 345 (Fla. 5th DCA 2006).

4. THE VENDOR IS DIRECTED HOW TO SORT THE VIDEOS NO ONE IS
EVER FINED BASED ON THE VENDOR'S PRE-REVIEW.

Merely because the vendor pre-reviews the videos, this does not mean that the vendor is

"issuing" the citation. Arem stands for the proposition that it is the vendor who picks which

videos the officer see and therefore, it is the vendor who decides who gets a citation. The facts

herein are expected to show that the Local Government's Business Rules dictate to the vendor

how the vendor is to sort the videos into two data queues. It is the officer who reviews the

videos in the "working queue" and determines probable cause based on City's direction. It is the

pushing of the "accept" button that is the issuance of the notice of violation and the

issuance of the citation. The ministerial act of screening-out of unusable videos based on the

written directions of the City is not a police power because no one is ever fined merely because a

video was pre-reviewed by the vendor. Therefore, the pre-review process does not convert the

vendor from being a ministerial assistant into the entity that is issuing the citation.
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Pre-reviewing videos is a pre-suit process that occurs before involving the public and

before there is any decision by the officer to issue a citation. It cannot be said that the pre-review

of the video is an enforcement activity because nothing is being enforced at the pre-review stage.

The pre-review process may loosely be compared to a retail store owner taking videos of

shoplifters and passing the videos on to law enforcement for prosecution. There is no legal

authority that indicates that the pre-review process is a law enforcement activity. Thus, the

Defendant cannot carry the heavy burden of proof to show that the statute authorizes an

unconstitutional illegal delegation of police powers.

5. SELECTIVE ENFORCEMENT IS NOT ILLEGAL.

A city or county has the discretion not to enforce certain violations. Bell v. State, 369 So.

2d 932, 934 (Fla. 1979). In Bell, the court held that even if appellants could prove that police

engaged in the same illegal acts as the Defendants, "selective enforcement must be deliberately

based on an unjustifiable or arbitrary classification." Id. (citing Oyler v. Boles, 368 U.S. 448,

456 (1963)). Therefore, Local Government certainly has the right to direct its camera vendor not

to place unusable videos and other videos (e.g., right hand turns on red under 10 miles per hour

and/or if a car stops over the stop bar) into the enforcement officer's working queue. It is not

enough for the Defendant to imply not everyone is being prosecuted. The burden is on the

Defendant to show some constitutional violation.

6. THE VENDOR GATHERING INFORMATION IS LEGALLY ALLOWED.

The Arem court stated that "it is the vendor that obtains the information necessary for the

completion of the citation." This is irrelevant. It is not illegal for a camera vendor to obtain

information and pass the information to the officer for review. ATS is a certified vendor

recognized by the Florida Department of Transportation and the Florida Department of Highway

Page 12 of 18

46



Safety and Motor Vehicles and "as an Agent" is entitled to a violator's information based on

federal law. 18 U.S.C. § 2721(b)(1). ATS' activity is legally permitted statutorily.

Also, the camera images and information are reliable. The House of Representatives

Staff Analysis for the Wandall Act, states that "[a] red light camera is connected to the traffic

signal and to sensors that monitor traffic flow . . ., and the camera is triggered by any vehicle

entering the intersection above a pre-set minimum speed and following a specified time after the

signal has turned red." L: House Report at 6-7. "Cameras record the license plate number, the

date and time of day, the time elapsed .since the beginning of the red signal, and the vehicle

speed." Id. The Legislature regulates the images and data which safe guard reliability. Section

316.07456, Florida Statutes, provides that "[a]ny traffic infraction detector deployed on the

highways, streets, and roads of this state must meet specifications established by the Department

of Transportation, and must be tested at regular intervals according to specifications prescribed

by the Department of Transportation." Cameras may only be installed "in accordance with

placement and installation specifications developed by the Department". § 316.0776, Fla. Stat.

The Department of Transportation's specifications regulate the type of equipment used,

the way in which the equipment is maintained, the manner in which the equipment is operated,

and the method in which the equipment is tested. See Fla. Dept of Transp., Traffic Infraction

Detector Equipment and Testing Specifications (Dec. 16, 2010). The Department further

regulates the manner in which cameras may be placed and installed. See Fla. Dept of Transp.,

Traffic Infraction Detector Placement and Installation Specifications (Jan. 1, 2015) (Both the

Testing and the Installation Specification cited are public records available at

http://www.dot.state.flus/trafficoperations/Operations/RLRC.shtm).
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Also, the Legislature requires each local government that operates a traffic infraction

detector to submit an annual report to FDOT.9 Thus, the statutes enacted by the Wandall Act

restrict what kinds of cameras can be used, provide for the development and implementation of

uniform specifications for camera deployment and usage, govern who may review the images

generated, restricts vendor compensation, and provide for uniform financial and other reporting

to the state. See, e.g., §§ 316.003(87), 316.0083(1)(a)1, 316.0083(1)(b)2, 316.0083(1)(a)4,

316.0083(1)(d)l, 316.0083(4)(a) & (b), 316.0076, 316.0776, Fla. Stats. Thus, the video and

electronic data evidence are the product of a highly regulated and reliable intersection camera

system. These videos do not emanate from pedestrians' personal cameras, convenience store

video archives, after-the-fact photographic reconstructions, or satellite images which are

sometimes used as evidence in other cases. This process has a high amount of regulated

integrity.

7. THE VENDOR "ISSUES" THE CITATION BY HAVING COMPUTERS AND
MACHINES PRINT AND MAIL THE CITATIONS.

This Defendant wants this Court to believe that the vendor illegally performed a police

power by "issuing" a citation to this Defendant. MTD, Count I. However, the facts herein will

show that the vendor's computer without human interaction prints and mails the citation to the

Defendant/Owner. It is officer that reviewed this Defendant's video, determined probable cause,

and authorized the mailing of the notice of violation and citation to the Defendant by the officer

pushing an "accept" button. The evidence will also show that (1) the vendor's computer

program received the approval from the officer; (2) the computer printed out the notice of

The report must contain the results of using intersection safety cameras; the procedures for enforcing red light
infractions detected through the cameras; and statistical data required by FDOT. FDOT must submit a biannual
summary report to the Governor and Legislature which must contain a review of the information received from the
counties and municipalities; a description of the enhancement of the traffic safety and enforcement programs; and
recommendations, including any necessary legislation. § 316.0083(4)(a), (b), Fla. Stat.
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violation to mail it to the owner; (3) when the owner did not respond within the specified time,

the computer electronically populated the citation data on to a Florida Department of Highway

Safety and Motor Vehicles' Florida Uniform Traffic Citation form; (4) the computer printed out

the uniform traffic citation; (5) the citation was mailed to the owner; and (6) the computer

transmitted the data to the clerk of court. The evidence herein will show that once the officer

pushed the "accept" button, there is no human interaction by the camera vendor. There was no

human decision making on the part of the vendor.¹° There is no legal authority that supports the

argument that the vendor is performing a police power by merely printing and mailing a citation

to a violator.

If camera vendors did not engineer software to work with a camera system and automate

the camera citation process, it would cost more to enforce violations, our roads would be less

protected, and judges would still have to rely upon an officer's testimony instead of an accurate

video. In 2012, there were 340,000 red light camera citations written in Florida." Logically,

there would be a high cost of hiring police personnel to handle this volume of citations without

the pre-review process and printing and mailing process. It only makes sense that the Legislature

would allow a computer to mail out the citations. Computers eliminate human error and make it

more cost effective. The fact that the vendor's computer populates the citation data into the

uniform traffic citation form and affixes the electronic signature after being authorized to do so

by the officer does not mean that the vendor is illegally "issuing" the citation.

Here, the City is "issuing" the citation when the officer clicks the "accept" button even

though the vendor sorts violation videos and mails the citations to the vehicle owner.

* The only interaction that could take place is if the owner pays the fine or fumishes the affidavit, such must be
posted in the data base. However, this did not take place in this case.
" Department of Highway Safety and Motor Vehicles. [2014, January 8]. Red Light Camera Summary Report.
Retrieved October 30, 2014, from httr>://www.flhsmv.aov/Reports/RedLightCameraAnalysis2013.pdf.
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B. RESPONSE TO COUNT II OF THE MOTION TO DISMISS: THE TRANSMISSION
OF THE CITATION DATA BY THE VENDOR TO THE COURT IS NOT GROUNDS
FOR DISMISSAL.

The October 15, 2014, Arem decision (Arem II) does not support the Defendant's

argument that a traffic citation case should be dismissed if the vendor transmits the citation data

to the clerk of court instead of the enforcement officer. In April 2014, the Arem court (Arem I)

issued an opinion that dismissal could not be had even if the vendor transmitted the citation

data to the clerk of court. The Arem II opinion circumvented the issue. Thus, Arem I & II in

their finality indicate that dismissal is not the proper remedy merely because a vendor transmits

the traffic citation to the clerk of court.

In some jurisdictions, the vendor does transmit citation data to the court. It is also true

that section 316.650(3)(c) states, "the traffic infraction enforcement officer shall provide by

electronic transmission a replica of the traffic citation data to the court . . . within 5 days" .

However, the fact that the vendor electronically transmits the data to the clerk of the court as

authorized by the traffic infraction enforcement officer is irrelevant here because it is not

grounds for dismissal. For example, 316.650(3)(c), as quoted above, requires that the citation be

delivered within 5 days. However, the Loper case clearly states that even though § 316.650(3)

requires that the traffic citation "shall" be deposited "within 5 days", the failure to do so is not a

jurisdictional prerequisite to the prosecution of the defendant" and therefore, dismissal was

improper. Loper v. State, 840 So. 2d 1139 (Fla. 1'' DCA 2003). Herein, the State does not have

to prove that it strictly complied with the statute as an element of the offense. There is no

presumption of liability and the State must prove its case beyond a reasonable doubt. §

316.14(6), Florida Statutes. However, proving that the officer transmitted the data to the clerk of

the court is not one of the elements of the infraction case.
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Furthermore, the court in State v. Hancock, 529 So. 2d 1200 (Fla. 5* DCA 1988), stated

that "there is no provision in the traffic statute that the filing of the citation within five days of

issuance is a jurisdictional prerequisite". The Hancock court also states,

[T]he statute provides that failure to timely file the citations is
official misconduct subject to disciplinary proceedings, which
indicates a legislative intent that a violation of the section is not to
be considered jurisdictional.

Id. at 1200. Thus, the Hancock court indicated that since the statute provides its own remedy for

non-compliance, there is no remedy within the traffic citation case. Id. This logic is applicable

here. Since the Hancock ruling, the statute has not changed, § 316.650(8) continues to state that

issuing a citation "in a manner other than required" is official misconduct. Therefore, Hancock

is on point for this matter. If the officer herein did not provide the citation to the court as

directed by the statute, it is official misconduct, and it is not an element of the offense to be used

for dismissal. Thus, dismissal would be improper herein based the Loper and Hancock cases

even if the vendor delivered the citation data to the court. Since the Defendant has not alleged

prejudice, who transmits the citation to the court is irrelevant to this matter.

C. RESPONSE TO COUNT III OF THE MOTION TO DISMISS: THE AREM DECISION
IS NOT ON POINT BECAUSE THE VENDOR DOES NOT HAVE UNFETTERED
DISCRETION.

Whether Arem applies depends on how the local government implements its camera contract

with its vendor. Is the camera vendor performing ministerial tasks or exercising police power

with unfettered discretion? The facts in this case will show that there was no illegal delegation

of the local government's police power and the vendor was merely performed ministerial

activities under the direction of the Local Government. The fact that the Florida Legislature

authorized the pre-review of the electronic images and there is no constitutional prohibition

against such, the vendor performs the pre-review based on the City's Business Rules shows that
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there was no unconstitutional illegal delegation of police powers. Therefore, Arem is not on

point with this case.

WHEREFORE, the Florida Attorney General, Pamela Jo Bondi, prays this honorable

Court deny the Defendant's Motion to Dismiss.

CERTIFICATE OF SERVICE

I hereby certify that on June 3, 2015, I electronically filed the foregoing with the Clerk of

Circuit Court by using the Florida Courts E-Filing Portal, which will electronically serve copies

to of the foregoing to Ted Hollander, Esq., counsel for Defendant, at

tedhollander@theticketclinic.com, and to Edward G. Guedes, Esq. and Samuel I. Zeskind, Esq.,

for the State (City of Aventura), at EGuedes@wsh-law.com and SZeskind@wsh-law.com.
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/s/ Robert Dietz
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Florida Bar No. 0845523
Office of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
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28.37 Fines, fees, service charges, and costs remitted to the state.-
(1) Pursuant to s. 14(b), Art. V of the State Constitution, selected salaries, costs, and expenses

of the state courts system and court-related functions shall be funded from a portion of the
revenues derived from statutory fines, fees, service charges, and costs collected by the clerks of the
court.

(2) Beginning November 1, 2013, that portion of all fines, fees, service charges, and costs
collected by the clerks of the court for the previous month which is in excess of one-twelfth of the
clerks' total budget for the performance of court-related functions shall be remitted to the
Department of Revenue for deposit into the Clerks of the Court Trust Fund. Such collections do not
include funding received for the operation of the Title IV-D child support collections and
disbursement program. The clerk of the court shall remit the revenues collected during the previous
month due to the state on or before the 10th day of each month.

(3) No later than January 25, 2015, and each January 25 thereafter for the previous county fiscal
year, the clerks of court, in consultation with the Florida Clerks of Court Operations Corporation,
shall remit to the Department of Revenue for deposit in the General Revenue Fund the cumulative
excess of all fines, fees, service charges, and costs retained by the clerks of the court, plus any
funds received by the clerks of the court from the Clerks of the Court Trust Fund under s. 28.36(3),
which exceed the amount needed to meet their authorized budget amounts established under s.
28.35. The Department of Revenue shall transfer from the Clerks of Court Trust Fund to the General
Revenue Fund the cumulative excess of all fines, fees, service charges, and costs submitted by the
clerks of court pursuant to subsection (2). However, if the official estimate for funds accruing to the
clerks of court made by the Revenue Estimating Conference for the current fiscal year or the next
fiscal year is less than the cumulative amount of authorized budgets for the clerks of court for the
current fiscal year, the Department of Revenue shall retain in the Clerks of the Court Trust Fund the
estimated amount needed to fully fund the clerks of court for the current and next fiscal year based
upon the current budget established under s. 28.35.

(4) The Department of Revenue shall collect any funds that the Florida Clerks of Court
Operations Corporation determines upon investigation were due but not remitted to the Department
of Revenue. The corporation shall notify the clerk of the court and the Department of Revenue of
the amount due to the Department of Revenue. The clerk of the court shall remit the amount due no
later than the 10th day of the month following the month in which notice is provided by the
corporation to the clerk of the court.

(5) Ten percent of all court-related fines collected by the clerk, except for penalties or fines
distributed to counties or municipalities under s. 316.0083(1)(b)3. or s. 318.18(15)(a), shall be
deposited into the clerk's Public Records Modernization Trust Fund to be used exclusively for
additional clerk court-related operational needs and program enhancements.

History.-s. 38, ch. 2003-402; s. 25, ch. 2004-265; s. 12, ch. 2005-236; s. 5, ch. 2009-204; s. 5, ch. 2012-100; s. 8, ch.
2013-44.
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316.0083 Mark Wandall Traffic Safety Program; administration; report.-
(1)(a) For purposes of administering this section, the department, a county, or a municipality

may authorize a traffic infraction enforcement officer under s. 316.640 to issue a traffic citation for
a violation of s. 316.074(1) or s. 316.075(1)(c)1. A notice of violation and a traffic citation may not
be issued for failure to stop at a red light if the driver is making a right-hand turn in a careful and
prudent manner at an intersection where right-hand turns are permissible. A notice of violation and
a traffic citation may not be issued under this section if the driver of the vehicle came to a complete
stop after crossing the stop line and before turning right if permissible at a red light, but failed to
stop before crossing over the stop line or other point at which a stop is required. This paragraph
does not prohibit a review of information from a traffic infraction detector by an authorized
employee or agent of the department, a county, or a municipality before issuance of the traffic
citation by the traffic infraction enforcement officer. This paragraph does not prohibit the
department, a county, or a municipality from issuing notification as provided in paragraph (b) to the
registered owner of the motor vehicle involved in the violation of s. 316.074(1) or s. 316.075(1)(c)1.

(b)1.a. Within 30 days after a violation, notification must be sent to the registered owner of the
motor vehicle involved in the violation specifying the remedies available under s. 318.14 and that
the violator must pay the penalty of $158 to the department, county, or municipality, or furnish an
affidavit in accordance with paragraph (d), or request a hearing within 60 days following the date of
the notification in order to avoid the issuance of a traffic citation. The notification must be sent by
first-class mail. The mailing of the notice of violation constitutes notification.

b. Included with the notification to the registered owner of the motor vehicle involved in the
infraction must be a notice that the owner has the right to review the photographic or electronic
images or the streaming video evidence that constitutes a rebuttable presumption against the owner
of the vehicle. The notice must state the time and place or Internet location where the evidence
may be examined and observed.

c. Notwithstanding any other provision of law, a person who receives a notice of violation under
this section may request a hearing within 60 days following the notification of violation or pay the
penalty pursuant to the notice of violation, but a payment or fee may not be required before the
hearing requested by the person. The notice of violation must be accompanied by, or direct the
person to a website that provides, information on the person's right to request a hearing and on all
court costs related thereto and a form to request a hearing. As used in this sub-subparagraph, the
term "person" includes a natural person, registered owner or coowner of a motor vehicle, or person
identified on an affidavit as having care, custody, or control of the motor vehicle at the time of the
violation.

d. If the registered owner or coowner of the motor vehicle, or the person designated as having
care, custody, or control of the motor vehicle at the time of the violation, or an authorized
representative of the owner, coowner, or designated person, initiates a proceeding to challenge the
violation pursuant to this paragraph, such person waives any challenge or dispute as to the delivery
of the notice of violation.

2. Penalties assessed and collected by the department, county, or municipality authorized to
collect the funds provided for in this paragraph, less the amount retained by the county or
municipality pursuant to subparagraph 3., shall be paid to the Department of Revenue weekly.
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Payment by the department, county, or municipality to the state shall be made by means of
electronic funds transfers. In addition to the payment, summary detail of the penalties remitted
shall be reported to the Department of Revenue.

3. Penalties to be assessed and collected by the department, county, or municipality are as
follows:

a. One hundred fifty-eight dollars for a violation of s. 316.074(1) or s. 316.075(1)(c)1. when a
driver failed to stop at a traffic signal if enforcement is by the department's traffic infraction
enforcement officer. One hundred dollars shall be remitted to the Department of Revenue for
deposit into the General Revenue Fund, $10 shall be remitted to the Department of Revenue for
deposit into the Department of Health Emergency Medical Services Trust Fund, $3 shall be remitted
to the Department of Revenue for deposit into the Brain and Spinal Cord injury Trust Fund, and $45
shall be distributed to the municipality in which the violation occurred, or, if the violation occurred
in an unincorporated area, to the county in which the violation occurred. Funds deposited into the
Department of Health Emergency Medical Services Trust Fund under this sub-subparagraph shall be
distributed as provided in s. 395.4036(1). Proceeds of the infractions in the Brain and Spinal Cord
Injury Trust Fund shall be distributed quarterly to the Miami Project to Cure Paralysis and used for
brain and spinal cord research.

b. One hundred fifty-eight dollars for a violation of s. 316.074(1) or s. 316.075(1)(c)1. when a
driver failed to stop at a traffic signal if enforcement is by a county or municipal traffic infraction
enforcement officer. Seventy dollars shall be remitted by the county or municipality to the
Department of Revenue for deposit into the General Revenue Fund, $10 shall be remitted to the
Department of Revenue for deposit into the Department of Health Emergency Medical Services Trust
Fund, $3 shall be remitted to the Department of Revenue for deposit into the Brain and Spinal Cord
Injury Trust Fund, and $75 shall be retained by the county or municipality enforcing the ordinance
enacted pursuant to this section. Funds deposited into the Department of Health Emergency Medical
Services Trust Fund under this sub-subparagraph shall be distributed as provided in s. 395.4036(1).
Proceeds of the infractions in the Brain and Spinal Cord Injury Trust Fund shall be distributed
quarterly to the Miami Project to Cure Paralysis and used for brain and spinal cord research.

4. An individual may not receive a commission from any revenue collected from violations
detected through the use of a traffic infraction detector. A manufacturer or vendor may not receive
a fee or remuneration based upon the number of violations detected through the use of a traffic
infraction detector.

(c)1.a. A traffic citation issued under this section shall be issued by mailing the traffic citation
by certified mail to the address of the registered owner of the motor vehicle involved in the
violation if payment has not been made within 60 days after notification under paragraph (b), if the
registered owner has not requested a hearing as authorized under paragraph (b), or if the registered
owner has not submitted an affidavit under this section.

b. Delivery of the traffic citation constitutes notification under this paragraph. If the registered
owner or coowner of the motor vehicle, or the person designated as having care, custody, or control
of the motor vehicle at the time of the violation, or a duly authorized representative of the owner,
coowner, or designated person, initiates a proceeding to challenge the citation pursuant to this
section, such person waives any challenge or dispute as to the delivery of the traffic citation.
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c. In the case of joint ownership of a motor vehicle, the traffic citation shall be mailed to the
first name appearing on the registration, unless the first name appearing on the registration is a
business organization, in which case the second name appearing on the registration may be used.

2. Included with the notification to the registered owner of the motor vehicle involved in the
infraction shall be a notice that the owner has the right to review, in person or remotely, the
photographic or electronic images or the streaming video evidence that constitutes a rebuttable
presumption against the owner of the vehicle. The notice must state the time and place or Internet
location where the evidence may be examined and observed.

(d)1. The owner of the motor vehicle involved in the violation is responsible and liable for paying
the uniform traffic citation issued for a violation of s. 316.074(1) or s. 316.075(1)(c)1. when the
driver failed to stop at a traffic signal, unless the owner can establish that:

a. The motor vehicle passed through the intersection in order to yield right-of-way to an
emergency vehicle or as part of a funeral procession;

b. The motor vehicle passed through the intersection at the direction of a law enforcement
officer;

c. The motor vehicle was, at the time of the violation, in the care, custody, or control of
another person;

d. A uniform traffic citation was issued by a law enforcement officer to the driver of the motor
vehicle for the alleged violation of s. 316.074(1) or s. 316.075(1)(c)1.; or

e. The motor vehicle's owner was deceased on or before the date that the uniform traffic
citation was issued, as established by an affidavit submitted by the representative of the motor
vehicle owner's estate or other designated person or family member.

2. In order to establish such facts, the owner of the motor vehicle shall, within 30 days after the
date of issuance of the traffic citation, furnish to the appropriate governmental entity an affidavit
setting forth detailed information supporting an exemption as provided in this paragraph.

a. An affidavit supporting an exemption under sub-subparagraph 1.c. must include the name,
address, date of birth, and, if known, the driver license number of the person who leased, rented,
or otherwise had care, custody, or control of the motor vehicle at the time of the alleged violation.
If the vehicle was stolen at the time of the alleged offense, the affidavit must include the police
report indicating that the vehicle was stolen.

b. If a traffic citation for a violation of s. 316.074(1) or s. 316.075(1)(c)1. was issued at the
location of the violation by a law enforcement officer, the affidavit must include the serial number
of the uniform traffic citation.

c. If the motor vehicle's owner to whom a traffic citation has been issued is deceased, the
affidavit must include a certified copy of the owner's death certificate showing that the date of
death occurred on or before the issuance of the uniform traffic citation and one of the following:

(I) A bill of sale or other document showing that the deceased owner's motor vehicle was sold or
transferred after his or her death, but on or before the date of the alleged violation.

(II) Documentary proof that the registered license plate belonging to the deceased owner's
vehicle was returned to the department or any branch office or authorized agent of the department,
but on or before the date of the alleged violation.

(Ill) A copy of a police report showing that the deceased owner's registered license plate or
motor vehicle was stolen after the owner's death, but on or before the date of the alleged violation.
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Upon receipt of the affidavit and documentation required under this sub-subparagraph, the
governmental entity must dismiss the citation and provide proof of such dismissal to the person that
submitted the affidavit.

3. Upon receipt of an affidavit, the person designated as having care, custody, or control of the
motor vehicle at the time of the violation may be issued a notice of violation pursuant to paragraph
(b) for a violation of s. 316.074(1) or s. 316.075(1)(è)1. when the driver failed to stop at a traffic
signal. The affidavit is admissible in a proceeding pursuant to this section for the purpose of
providing proof that the person identified in the affidavit was in actual care, custody, or control of
the motor vehicle. The owner of a leased vehicle for which a traffic citation is issued for a violation
of s. 316.074(1) or s. 316.075(1)(c)1. when the driver failed to stop at a traffic signal is not
responsible for paying the traffic citation and is not required to submit an affidavit as specified in
this subsection if the motor vehicle involved in the violation is registered in the name of the lessee
of such motor vehicle.

4. Paragraphs (b) and (c) apply to the person identified on the affidavit, except that the
notification under sub-subparagraph (b)1.a. must be sent to the person identified on the affidavit
within 30 days after receipt of an affidavit.

5. The submission of a false affidavit is a misdemeanor of the second degree, punishable as
provided in s. 775.082 or s. 775.083.

(e) The photographic or electronic images or streaming video attached to or referenced in the
traffic citation is evidence that a violation of s. 316.074(1) or s. 316.075(1)(c)1. when the driver
failed to stop at a traffic signal has occurred and is admissible in any proceeding to enforce this
section and raises a rebuttable presumption that the motor vehicle named in the report or shown in
the photographic or electronic images or streaming video evidence was used in violation of s.
316.074(1) or s. 316.075(1)(c)1. when the driver failed to stop at a traffic signal.

(2) A notice of violation and a traffic citation may not be issued for failure to stop at a red light
if the driver is making a right-hand turn in a careful and prudent manner at an intersection where
right-hand turns are permissible.

(3) This section supplements the enforcement of s. 3J6.074(1) or s. 316.075(1)(c)1. by law
enforcement officers when a driver fails to stop at a traffic signal and does not prohibit a law
enforcement officer from issuing a traffic citation for a violation of s. 316.074(1) or s. 316.075(1)(c)
1. when a driver fails to stop at a traffic signal in accordance with normal traffic enforcement
techniques.

(4)(a) Each county or municipality that operates a traffic infraction detector shall submit a
report by October 1, 2012, and annually thereafter, to the department which details the results of
using the traffic infraction detector and the procedures for enforcement for the preceding state
fiscal year. The information submitted by the counties and municipalities must include statistical
data and information required by the department to complete the report required under paragraph
(b).

(b) On or before December 31, 2012, and annually thereafter, the department shall provide a
summary report to the Governor, the President of the Senate, and the Speaker of the House of
Representatives regarding the use and operation of traffic infraction detectors under this section,
along with the department's recommendations and any necessary legislation. The summary report
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must include a review of the information submitted to the department by the counties and
municipalities and must describe the enhancement of the traffic safety and enforcement programs.

(5) Procedures for a hearing under this section are as follows:
(a) The department shall publish and make available electronically to each county and

municipality a model Request for Hearing form to assist each local government administering this
section.

(b) The charter county, noncharter county, or municipality electing to authorize traffic
infraction enforcement officers to issue traffic citations under paragraph (1)(a) shall designate by
resolution existing staff to serve as the clerk to the local hearing officer.

(c) Any person, herein referred to as the "petitioner," who elects to request a hearing under
paragraph (1)(b) shall be scheduled for a hearing by the clerk to the local hearing officer to appear
before a local hearing officer with notice to be sent by first-class mail. Upon receipt of the notice,
the petitioner may reschedule the hearing once by submitting a written request to reschedule to the
clerk to the local hearing officer, at least 5 calendar days before the day of the originally scheduled
hearing. The petitioner may cancel his or her appearance before the local hearing officer by paying
the penalty assessed under paragraph (1)(b), plus $50 in administrative costs, before the start of the
hearing.

(d) All testimony at the hearing shall be under oath and shall be recorded. The local hearing
officer shall take testimony from a traffic infraction enforcement officer and the petitioner, and
may take testimony from others. The local hearing officer shall review the photographic or
electronic images or the streaming video made available under sub-subparagraph(1)(b)1.b. Formal
rules of evidence do not apply, but due process shall be observed and govern the proceedings.

(e) At the conclusion of the hearing, the local hearing officer shall determine whether a
violation under this section has occurred, in which case the hearing officer shall uphold or dismiss
the violation. The local hearing officer shall issue a final administrative order including the
determination and, if the notice of violation is upheld, require the petitioner to pay the penalty
previously assessed under paragraph (1)(b), and may also require the petitioner to pay county or
municipal costs, not to exceed $250. The final administrative order shall be mailed to the petitioner
by first-class mail.

(f) An aggrieved party may appeal a final administrative order consistent with the process
provided under s. 162.11.

History.-s. 5, ch. 2010-80; s. 98, ch. 2012-174; ss. 3, 74, ch. 2012-181; s. 43, ch. 2013-15; s. 5, ch. 2013-160.
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316.074 Obedience to and required traffic control devices.-
(1) The driver of any vehicle shall obey the instructions of any official traffic control device

applicable thereto, placed in accordance with the provisions of this chapter, unless otherwise
directed by a police officer, subject to the exceptions granted the driver of an authorized
emergency vehicle in this chapter.

(2) No person shall drive any vehicle from a roadway to another roadway to avoid obeying the
indicated traffic control indicated by such traffic control device.

(3) No provision of this chapter for which official traffic control devices are required shall be
enforced against an alleged violator if at the time and place of the alleged violation an official
device is not in proper position and sufficiently legible to be seen by an ordinarily observant person.
Whenever a particular section does not state that official traffic control devices are required, such
section shall be effective even though no devices are erected or in place.

(4) Whenever official traffic control devices are placed in position approximately conforming to
the requirements of this chapter, such devices shall be presumed to have been so placed by the
official act or direction of lawful authority unless the contrary shall be established by competent
evidence.

(5) Any official traffic control device placed pursuant to the provisions of this chapter and
purporting to conform to the lawful requirements pertaining to such devices shall be presumed to
comply with the requirements of this chapter unless the contrary shall be established by competent
evidence.

(6) A violation of this section is a noncriminal traffic infraction, punishable as a moving violation
as provided in chapter 318.

History.-s. 1, ch. 71-135; s. 1, ch. 76-31; s. 94, ch. 99-248.
Note.- Former s. 316.053.
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316.075 Traffic control signal devices.-
(1) Except for automatic warning signal lights installed or to be installed at railroad crossings,

whenever traffic, including municipal traffic, is controlled by traffic control signals exhibiting
different colored lights, or colored lighted arrows, successively one at a time or in combination, only
the colors green, red, and yellow shall be used, except for special pedestrian signals carrying a word
legend, and the lights shall indicate and apply to drivers of vehicles and pedestrians as follows:

(a) Green indication.-
1. Vehicular traffic facing a circular green signal may proceed cautiously straight through or turn

right or left unless a sign at such place prohibits either such turn. But vehicular traffic, including
vehicles turning right or left, shall yield the right-of-way to other vehicles and to pedestrians
lawfully within the intersection or an adjacent crosswalk at the time such signal is exhibited.

2. Vehicular traffic facing a green arrow signal, shown alone or in combination with another
indication, as directed by the manual, may cautiously enter the intersection only to make the
movement indicated by such arrow, or such other movement as is permitted by other indications
shown at the same time, except the driver of any vehicle may U-turn, so as to proceed in the
opposite direction unless such movement is prohibited by posted traffic control signs. Such vehicular
traffic shall yield the right-of-way to pedestrians lawfully within an adjacent crosswalk and to other
traffic lawfully using the intersection.

3. Unless otherwise directed by a pedestrian control signal as provided in s. 316.0755,
pedestrians facing any green signal, except when the sole green signal is a turn arrow, may proceed
across the roadway within any marked or unmarked crosswalk.

(b) Steady yellow indication.-
1. Vehicular traffic facing a steady yellow signal is thereby warned that the related green

movement is being terminated or that a red indication will be exhibited immediately thereafter
when vehicular traffic shall not enter the intersection.

2. Pedestrians facing a steady yellow signal, unless otherwise directed by a pedestrian control
signal as provided in s. 316.0755, are thereby advised that there is insufficient time to cross the
roadway before a red indication is shown and no pedestrian shall start to cross the roadway.

(c) Steady red indication.-
1. Vehicular traffic facing a steady red signal shall stop before entering the crosswalk on the

near side of the intersection or, if none, then before entering the intersection and shall remain
standing until a green indication is shown; however:

a. The driver of a vehicle which is stopped at a clearly marked stop line, but if none, before
entering the crosswalk on the near side of the intersection, or, if none then at the point nearest the
intersecting roadway where the driver has a view of approaching traffic on the intersecting roadway
before entering the intersection in obedience to a steady red signal may make a right turn, but shall
yield the right-of-way to pedestrians and other traffic proceeding as directed by the signal at the
intersection, except that municipal and county authorities may prohibit any such right turn against a
steady red signal at any intersection, which prohibition shall be effective when a sign giving notice
thereof is erected in a location visible to traffic approaching the intersection.

b. The driver of a vehicle on a one-way street that intersects another one-way street on which
traffic moves to the left shall stop in obedience to a steady red signal, but may then make a left
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turn into the one-way street, but shall yield the right-of-way to pedestrians and other traffic
proceeding as directed by the signal at the intersection, except that municipal and county
authorities may prohibit any such left turn as described, which prohibition shall be effective when a
sign giving notice thereof is attached to the traffic control signal device at the intersection.

2.a. The driver of a vehicle facing a steady red signal shall stop before entering the crosswalk
and remain stopped to allow a pedestrian, with a permitted signal, to cross a roadway when the
pedestrian is in the crosswalk or steps into the crosswalk and is upon the half of the roadway upon
which the vehicle is traveling or when the pedestrian is approaching so closely from the opposite
half of the roadway as to be in danger.

b. Unless otherwise directed by a pedestrian control signal as provided in s. 316.0755,
pedestrians facing a steady red signal shall not enter the roadway.

(2) In the event an official traffic control signal is erected and maintained at a place other than
an intersection, the provisions of this section shall be applicable except as to those provisions which
by their nature can have no application. Any stop required shall be made at a sign or marking on the
pavement indicating where the stop shall be made, but in the absence of any such sign or marking
the stop shall be made at the signal.

(3)(a) No traffic control signal device shall be used which does not exhibit a yellow or "caution"
light between the green or "go" signal and the red or "stop" signal.

(b) No traffic control signal device shall display other than the color red at the top of the
vertical signal, nor shall it display other than the color red at the extreme left of the horizontal
signal.

(4) A violation of this section is a noncriminal traffic infraction, punishable pursuant to chapter
318 as either a pedestrian violation or, if the infraction resulted from the operation of a vehicle, as
a moving violation.

History.-s. 1, ch. 71-135; s. 1, ch. 71-376; ss. 1, 15, ch. 76-31; s. 3, ch. 95-333; s. 1, ch. 96-413; s. 97, ch. 99-248; s.
1, ch. 2008-33.

Note.-Former s. 316.138.
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316.640 Enforcement.-The enforcement of the traffic laws of this state is vested as follows:
(1) STATE.-
(a)1.a. The Division of Florida Highway Patrol of the Department of Highway Safety and Motor

Vehicles; the Division of Law Enforcement of the Fish and Wildlife Conservation Commission; and the
agents, inspectors, and officers of the Department of Law Enforcement each have authority to
enforce all of the traffic laws of this state on all the streets and highways thereof and elsewhere
throughout the state wherever the public has a right to travel by motor vehicle.

b. University police officers may enforce all of the traffic laws of this state when violations
occur on or within 1,000 feet of any property or facilities that are under the guidance, supervision,
regulation, or control of a state university, a direct-support organization of such state university, or
any other organization controlled by the state university or a direct-support organization of the state
university, or when such violations occur within a specified jurisdictional area as agreed upon in a
mutual aid agreement entered into with a law enforcement agency pursuant to s. 23.1225(1). Traffic
laws may also be enforced off-campus when hot pursuit originates on or within 1,000 feet of any
such property or facilities, or as agreed upon in accordance with the mutual aid agreement.

c. Florida College System institution police officers may enforce all the traffic laws of this state
only when such violations occur on or within 1,000 feet of any property or facilities that are under
the guidance, supervision, regulation, or control of the Florida College System institution, or when
such violations occur within a specified jurisdictional area as agreed upon in a mutual aid agreement
entered into with a law enforcement agency pursuant to s. 23.1225. Traffic laws may also be
enforced off-campus when hot pursuit originates on or within 1,000 feet of any such property or
facilities, or as agreed upon in accordance with the mutual aid agreement.

d. Police officers employed by an airport authority may enforce all of the traffic laws of this
state only when such violations occur on any property or facilities that are owned or operated by an
airport authority.

(I) An airport authority may employ as a parking enforcement specialist any individual who
successfully completes a training program established and approved by the Criminal Justice
Standards and Training Commission for parking enforcement specialists but who does not otherwise
meet the uniform minimum standards established by the commission for law enforcement officers or
auxiliary or part-time officers under s. 943.12. This sub-sub-subparagraph may not be construed to
permit the carrying of firearms or other weapons, nor shall such parking enforcement specialist have
arrest authority.

(ll) A parking enforcement specialist employed by an airport authority may enforce all state,
county, and municipal laws and ordinances governing parking only when such violations are on
property or facilities owned or operated by the airport authority employing the specialist, by
appropriate state, county, or municipal traffic citation.

e. The Office of Agricultural Law Enforcement of the Department of Agriculture and Consumer
Services may enforce traffic laws of this state.

f. School safety officers may enforce all of the traffic laws of this state when such violations
occur on or about any property or facilities that are under the guidance, supervision, regulation, or
control of the district school board.
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2. An agency of the state as described in subparagraph 1. is prohibited from establishing a traffic
citation quota. A violation of this subparagraph is not subject to the penalties provided in chapter
318.

3. Any disciplinary action taken or performance evaluation conducted by an agency of the state
as described in subparagraph 1. of a law enforcement officer's traffic enforcement activity must be
in accordance with written work-performance standards. Such standards must be approved by the
agency and any collective bargaining unit representing such law enforcement officer. A violation of
this subparagraph is not subject to the penalties provided in chapter 318,

4. The Division of the Florida Highway Patrol may employ as a traffic accident investigation
officer any individual who successfully completes instruction in traffic accident investigation and
court presentation through the Selective Traffic Enforcement Program as approved by the Criminal
Justice Standards and Training Commission and funded through the National Highway Traffic Safety
Administration or a similar program approved by the commission, but who does not necessarily meet
the uniform minimum standards established by the commission for law enforcement officers or
auxiliary law enforcement officers under chapter 943. Any such traffic accident investigation officer
who makes an investigation at the scene of a traffic accident may issue traffic citations, based upon
personal investigation, when he or she has reasonable and probable grounds to believe that a person
who was involved in the accident committed an offense under this chapter, chapter 319, chapter
320, or chapter 322 in connection with the accident. This subparagraph does not permit the officer
to carry firearms or other weapons, and such an officer does not have authority to make arrests.

(b)1. The Department of Transportation has authority to enforce on all the streets and highways
of this state all laws applicable within its authority.

2.a. The Department of Transportation shall develop training and qualifications standards for toll
enforcement officers whose sole authority is to enforce the payment of tolls pursuant to s.
316.1001. Nothing in this subparagraph shall be construed to permit the carrying of firearms or other
weapons, nor shall a toll enforcement officer have arrest authority.

b. For the purpose of enforcing s. 316.1001, governmental entities, as defined in s. 334.03,
which own or operate a toll facility may employ independent contractors or designate employees as
toll enforcement officers; however, any such toll enforcement officer must successfully meet the
training and qualifications standards for toll enforcement officers established by the Department of
Transportation.

3. For the purpose of enforcing s. 316.0083, the department may designate employees as traffic
infraction enforcement officers. A traffic infraction enforcement officer must successfully complete
instruction in traffic enforcement procedures and court presentation through the Selective Traffic
Enforcement Program as approved by the Division of Criminal Justice Standards and Training of the
Department of Law Enforcement, or through a similar program, but may not necessarily otherwise
meet the uniform minimum standards established by the Criminal Justice Standards and Training
Commission for law enforcement officers or auxiliary law enforcement officers under s. 943.13. This
subparagraph does not authorize the carrying of firearms or other weapons by a traffic infraction
enforcement officer and does not authorize a traffic infraction enforcement officer to make arrests.
The department's traffic infraction enforcement officers must be physically located in the state.

(2) COUNTIES.-
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(a) The sheriff's office of each of the several counties of this state shall enforce all of the traffic
laws of this state on all the streets and highways thereof and elsewhere throughout the county
wherever the public has the right to travel by motor vehicle. In addition, the sheriff's office may be
required by the county to enforce the traffic laws of this state on any private or limited access road
or roads over which the county has jurisdiction pursuant to a written agreement entered into under
s. 316.006(3)(b).

(b) The sheriff's office of each county may employ as a traffic crash investigation officer any
individual who successfully completes instruction in traffic crash investigation and court
presentation through the Selective Traffic Enforcement Program (STEP) as approved by the Criminal
Justice Standards and Training Commission and funded through the National Highway Traffic Safety
Administration (NHTSA) or a similar program approved by the commission, but who does not
necessarily otherwise meet the uniform minimum standards established by the commission for law
enforcement officers or auxiliary law enforcement officers under chapter 943. Any such traffic crash
investigation officer who makes an investigation at the scene of a traffic crash may issue traffic
citations when, based upon personal investigation, he or she has reasonable and probable grounds to
believe that a person who was involved in the crash has committed an offense under this chapter,
chapter 319, chapter 320, or chapter 322 in connection with the crash. This paragraph does not
permit the carrying of firearms or other weapons, nor do such officers have arrest authority.

(c) The sheriff's office of each of the several counties of this state may employ as a parking
enforcement specialist any individual who successfully completes a training program established and
approved by the Criminal Justice Standards and Training Commission for parking enforcement
specialists, but who does not necessarily otherwise meet the uniform minimum standards established
by the commission for law enforcement officers or auxiliary or part-time officers under s. 943.12.

1. A parking enforcement specialist employed by the sheriff's office of each of the several
counties of this state is authorized to enforce all state and county laws, ordinances, regulations, and
official signs governing parking within the unincorporated areas of the county by appropriate state
or county citation and may issue such citations for parking in violation of signs erected pursuant to s.
316.006(3) at parking areas located on property owned or leased by a county, whether or not such
areas are within the boundaries of a chartered municipality.

2. A parking enforcement specialist employed pursuant to this subsection shall not carry firearms
or other weapons or have arrest authority.

(3) MUNICIPALITIES.-
(a) The police department of each chartered municipality shall enforce the traffic laws of this

state on all the streets and highways thereof and elsewhere throughout the municipality wherever
the public has the right to travel by motor vehicle. In addition, the police department may be
required by a municipality to enforce the traffic laws of this state on any private or limited access
road or roads over which the municipality has jurisdiction pursuant to a written agreement entered
into under s. 316.006(2)(b). However, nothing in this chapter shall affect any law, general, special,
or otherwise, in effect on January 1, 1972, relating to "hot pursuit" without the boundaries of the
municipality.

(b) The police department of a chartered municipality may employ as a traffic crash
investigation officer any individual who successfully completes instruction in traffic crash
investigation and court presentation through the Selective Traffic Enforcement Program (STEP) as
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approved by the Criminal Justice Standards and Training Commission and funded through the
National Highway Traffic Safety Administration (NHTSA) or a similar program approved by the
commission, but who does not otherwise meet the uniform minimum standards established by the
commission for law enforcement officers or auxiliary law enforcement officers under chapter 943.
Any such traffic crash investigation officer who makes an investigation at the scene of a traffic crash
is authorized to issue traffic citations when, based upon personal investigation, he or she has
reasonable and probable grounds to believe that a person involved in the crash has committed an
offense under the provisions of this chapter, chapter 319, chapter 320, or chapter 322 in connection
with the crash. This paragraph does not permit the carrying of firearms or other weapons, nor do
such officers have arrest authority.

(c)1. A chartered municipality or its authorized agency or instrumentality may employ as a
parking enforcement specialist any individual who successfully completes a training program
established and approved by the Criminal Justice Standards and Training Commission for parking
enforcement specialists, but who does not otherwise meet the uniform minimum standards
established by the commission for law enforcement officers or auxiliary or part-time officers under
s. 943.12.

2. A parking enforcement specialist employed by a chartered municipality or its authorized
agency or instrumentality is authorized to enforce all state, county, and municipal laws and
ordinances governing parking within the boundaries of the municipality employing the specialist, by
appropriate state, county, or municipal traffic citation.

3. A parking enforcement specialist employed pursuant to this subsection may not carry firearms
or other weapons or have arrest authority.

(4)(a) Any sheriff's department, or any police department of a municipality, may employ as a
traffic control officer any individual who successfully completes at least 8 hours of instruction in
traffic control procedures through a program approved by the Division of Criminal Justice Standards
and Training of the Department of Law Enforcement, or through a similar program offered by the
local sheriff's department or police department, but who does not necessarily otherwise meet the
uniform minimum standards established by the Criminal Justice Standards and Training Commission
for law enforcement officers or auxiliary law enforcement officers under s. 943.13. A traffic control
officer employed pursuant to this subsection may direct traffic or operate a traffic control device
only at a fixed location and only upon the direction of a fully qualified law enforcement officer;
however, it is not necessary that the traffic control officer's duties be performed under the
immediate supervision of a fully qualified law enforcement officer.

(b) In the case of a special event or activity in relation to which a nongovernmental entity is
paying for traffic control on public streets, highways, or roads, traffic control officers may be
employed to perform such traffic control responsibilities only when off-duty, full-time law
enforcement officers, as defined in s. 943.10(1), are unavailable to perform those responsibilities.
However, this paragraph may not be construed to limit the use of traffic infraction enforcement
officers for traffic enforcement purposes.

(c) This subsection does not permit the carrying of firearms or other weapons, nor do traffic
control officers have arrest authority.

(5)(a) Any sheriff's department or police department of a municipality may employ, as a traffic
infraction enforcement officer, any individual who successfully completes instruction in traffic
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enforcement procedures and court presentation through the Selective Traffic Enforcement Program
as approved by the Division of Criminal Justice Standards and Training of the Department of Law
Enforcement, or through a similar program, but who does not necessarily otherwise meet the
uniform minimum standards established by the Criminal Justice Standards and Training Commission
for law enforcement officers or auxiliary law enforcement officers under s. 943.13. Any such traffic
infraction enforcement officer who observes the commission of a traffic infraction or, in the case of
a parking infraction, who observes an illegally parked vehicle may issue a traffic citation for the
infraction when, based upon personal investigation, he or she has reasonable and probable grounds
to believe that an offense has been committed which constitutes a noncriminal traffic infraction as
defined in s. 318.14. In addition, any such traffic infraction enforcement officer may issue a traffic
citation under s. 316.0083. For purposes of enforcing s. 316.0083, any sheriff's department or police
department of a municipality may designate employees as traffic infraction enforcement officers.
The traffic infraction enforcement officers must be physically located in the county of the
respective sheriff's or police department.

(b) The traffic infraction enforcement officer shall be employed in relationship to a selective
traffic enforcement program at a fixed location or as part of a crash investigation team at the scene
of a vehicle crash or in other types of traffic infraction enforcement under the direction of a fully
qualified law enforcement officer; however, it is not necessary that the traffic infraction
enforcement officer's duties be performed under the immediate supervision of a fully qualified law
enforcement officer.

(c) This subsection does not permit the carrying of firearms or other weapons, nor do traffic
infraction enforcement officers have arrest authority other than the authority to issue a traffic
citation as provided in this subsection.

(6) MOBILE HOME PARK RECREATION DISTRICTS.-Notwithstanding subsection (2) or subsection
(3), the sheriff's office of each of the several counties of this state and the police department of
each chartered municipality have authority, but are not required, to enforce the traffic laws of this
state on any way or place used for vehicular traffic on a controlled access basis within a mobile
home park recreation district which has been created under s. 418.30 and the recreational facilities
of which district are open to the general public.

(7) CONSTRUCTION OF CHAPTER 87-88, LAWS OF FLORIDA.-For purposes of traffic control and
enforcement, nothing in chapter 87-88, Laws of Florida, shall be construed to classify any road
which has been dedicated or impliedly dedicated for public use, and which has been constructed and
is open to the use of the public for vehicular traffic, as a private road or driveway.

(8) TRAFFIC ENFORCEMENT AGENCY.-Any agency or governmental entity designated in
subsection (1), subsection (2), or subsection (3), including a university, a Florida College System
institution, a school board, or an airport authority, is a traffic enforcement agency for purposes of s.
316.650.

History.-s. 1, ch. 71-135; ss. 1, 2, ch. 73-24; s. 1, ch. 76-31; s. 1, ch. 76-270; s. 3, ch. 79-246; s. 11, ch. 83-167; ss. 4,
5, ch. 87-88; s. 2, ch. 87-178; s. 7, ch. 87-270; s. 1, ch. 90-177; s. 1, ch. 92-18; s. 17, ch. 93-164; s. 4, ch. 93-404; s. 30,
ch. 94-306; s. 1, ch. 94-334; s. 138, ch. 94-356; s. 1, ch. 95-141; s. 904, ch. 95-148; s. 3, ch. 96-276; s. 37, ch. 96-350; s.
87, ch. 99-245; ss. 6, 244, ch. 99-248; s. 109, ch. 2002-20; s. 11, ch. 2002-205; s. 46, ch. 2002-295; s. 26, ch. 2003-1; s.
18, ch. 2003-286; s. 6, ch. 2005-120; s. 2, ch. 2009-216; s. 9, ch. 2010-80; s. 15, ch. 2011-66; s. 13, ch. 2012-88; s. 44,
ch. 2013-15; s. 2, ch. 2013-171.

Note.-Former s. 316.016.
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318.14 Noncriminal traffic infractions; exception; procedures.-
(1) Except as provided in ss. 318.17 and 320.07(3)(c), any person cited for a violation of chapter

316, s. 320.0605, s. 320.07(3)(a) or (b), s. 322.065, s. 322.15(1), s. 322.16(2) or (3), s. 322.1615, s.
322.19, or s. 1006.66(3) is charged with a noncriminal infraction and must be cited for such an
infraction and cited to appear before an official. If another person dies as a result of the noncriminal
infraction, the person cited may be required to perform 120 community service hours under s.
316.027(4), in addition to any other penalties.

(2) Except as provided in ss. 316.1001(2) and 316.0083, any person cited for a violation requiring
a mandatory hearing listed in s. 318.19 or any other criminal traffic violation listed in chapter 316
must sign and accept a citation indicating a promise to appear. The officer may indicate on the
traffic citation the time and location of the scheduled hearing and must indicate the applicable civil
penalty established in s. 318.18. For all other infractions under this section, except for infractions
under s. 316.1001, the officer must certify by electronic, electronic facsimile, or written signature
that the citation was delivered to the person cited. This certification is prima facie evidence that
the person cited was served with the citation.

(3) Any person who willfully refuses to accept and sign a summons as provided in subsection (2)
commits a misdemeanor of the second degree.

(4)(a) Except as provided in subsection (12), any person charged with a noncriminal infraction
under this section who does not elect to appear shall, within 30 days after the date of issuance of
the citation:

1. Pay the civil penalty and delinquent fee, if applicable, either by mail or in person; or
2. Enter into a payment plan in accordance with s. 28.246 with the clerk of the court to pay the

civil penalty and delinquent fee, if applicable.
(b) If the person cited follows the procedures in paragraph (a), he or she shall be deemed to

have admitted the infraction and to have waived his or her right to a hearing on the issue of
commission of the infraction. Such admission shall not be used as evidence in any other proceedings.
Any person who is cited for a violation of s. 320.0605 or s. 322.15(1), or subject to a penalty under s.
320.07(3)(a) or (b) or s. 322.065, and who makes an election under this subsection shall submit proof
of compliance with the applicable section to the clerk of the court. For the purposes of this
subsection, proof of compliance consists of a valid driver license or a valid registration certificate.

(5) Any person electing to appear before the designated official or who is required so to appear
shall be deemed to have waived his or her right to the civil penalty provisions of s. 318.18. The
official, after a hearing, shall make a determination as to whether an infraction has been
committed. If the commission of an infraction has been proven, the official may impose a civil
penalty not to exceed $500, except that in cases involving unlawful speed in a school zone or
involving unlawful speed in a construction zone, the civil penalty may not exceed $1,000; or require
attendance at a driver improvement school, or both. If the person is required to appear before the
designated official pursuant to s. 318.19(1) and is found to have committed the infraction, the
designated official shall impose a civil penalty of $1,000 in addition to any other penalties and the
person's driver license shall be suspended for 6 months. If the person is required to appear before
the designated official pursuant to s. 318.19(2) and is found to have committed the infraction, the
designated official shall impose a civil penalty of $500 in addition to any other penalties and the

Section 318.14, Florida Statutes (2014): Exhibit F-1

67



person's driver license shall be suspended for 3 months. If the official determines that no infraction
has been committed, no costs or penalties shall be imposed and any costs or penalties that have
been paid shall be returned. Moneys received from the mandatory civil penalties imposed pursuant
to this subsection upon persons required to appear before a designated official pursuant to s. 318.19
(1) or (2) shall be remitted to the Department of Revenue and deposited into the Department of
Health Emergency Medical Services Trust Fund to provide financial support to certified trauma
centers to assure the availability and accessibility of trauma services throughout the state. Funds
deposited into the Emergency Medical Services Trust Fund under this section shall be allocated as
follows:

(a) Fifty percent shall be allocated equally among all Level I, Level 11, and pediatric trauma
centers in recognition of readiness costs for maintaining trauma services.

(b) Fifty percent shall be allocated among Level I, Level 11, and pediatric trauma centers based
on each center's relative volume of trauma cases as reported in the Department of Health Trauma
Registry.

(6) The commission of a charged infraction at a hearing under this chapter must be proved
beyond a reasonable doubt.

(7)(a) The official having jurisdiction over the infraction shall certify to the department within
10 days after payment of the civil penalty that the defendant has admitted to the infraction. If the
charge results in a hearing, the official having jurisdiction shall certify to the department the final
disposition within 10 days after the hearing. All dispositions returned to the county requiring a
correction shall be resubmitted to the department within 10 days after the notification of the error.

(b) If the official having jurisdiction over the traffic infraction submits the final disposition to
the department more than 180 days after the final hearing or after payment of the civil penalty, the
department may modify any resulting suspension or revocation action to begin as if the citation were
reported in a timely manner.

(8) When a report of a determination or admission of an infraction is received by the
department, it shall proceed to enter the proper number of points on the licensee's driving record in
accordance with s. 322.27.

(9) Any person who does not hold a commercial driver license or commercial learner's permit and
who is cited while driving a noncommercial motor vehicle for an infraction under this section other
than a violation of s. 316.183(2), s. 316.187, or s. 316.189 when the driver exceeds the posted limit
by 30 miles per hour or more, s. 320.0605, s. 320.07(3)(a) or (b), s. 322.065, s. 322.15(1), s. 322.61,
or s. 322.62 may, in lieu of a court appearance, elect to attend in the location of his or her choice
within this state a basic driver improvement course approved by the Department of Highway Safety
and Motor Vehicles. In such a case, adjudication must be withheld and points, as provided by s.
322.27, may not be assessed. However, a person may not make an election under this subsection if
the person has made an election under this subsection in the preceding 12 months. A person may not
make more than five elections within his or her lifetime under this subsection. The requirement for
community service under s. 318.18(8) is not waived by a plea of nolo contendere or by the
withholding of adjudication of guilt by a court. If a person makes an election to attend a basic driver
improvement course under this subsection, 18 percent of the civil penalty imposed under s. 318.18
(3) shall be deposited in the State Courts Revenue Trust Fund; however, that portion is not revenue
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for purposes of s. 28.36 and may not be used in establishing the budget of the clerk of the court
under that section or s. 28.35.

(10)(a) Any person who does not hold a commercial driver license or commercial learner's permit
and who is cited while driving a noncommercial motor vehicle for an offense listed under this
subsection may, in lieu of payment of fine or court appearance, elect to enter a plea of noto
contendere and provide proof of compliance to the clerk of the court, designated official, or
authorized operator of a traffic violations bureau. In such case, adjudication shall be withheld;
however, a person may not make an election under this subsection if the person has made an
election under this subsection in the preceding 12 months. A person may not make more than three
elections under this subsection. This subsection applies to the following offenses:

1. Operating a motor vehicle without a valid driver license in violation of s. _322.03, s. 322.065,
or s. 322.15(1), or operating a motor vehicle with a license that has been suspended for failure to
appear, failure to pay civil penalty, or failure to attend a driver improvement course pursuant to s.
322.291.

2. Operating a motor vehicle without a valid registration in violation of s. 320.0605, s. 320.07, or
s. 320.131.

3. Operating a motor vehicle in violation of s. 316.646.
4. Operating a motor vehicle with a license that has been suspended under s. 61.13016 or s.

322.245 for failure to pay child support or for failure to pay any other financial obligation as
provided in s. 322.245; however, this subparagraph does not apply if the license has been suspended
pursuant to s. 322.245(1).

5. Operating a motor vehicle with a license that has been suspended under s. 322.091 for failure
to meet school attendance requirements.

(b) Any person cited for an offense listed in this subsection shall present proof of compliance
before the scheduled court appearance date. For the purposes of this subsection, proof of
compliance shall consist of a valid, renewed, or reinstated driver license or registration certificate
and proper proof of maintenance of security as required by s. 316.646. Notwithstanding waiver of
fine, any person establishing proof of compliance shall be assessed court costs of $25, except that a
person charged with violation of s. 316.646(1)-(3) may be assessed court costs of $8. One dollar of
such costs shall be remitted to the Department of Revenue for deposit into the Child Welfare
Training Trust Fund of the Department of Children and Families. One dollar of such costs shall be
distributed to the Department of Juvenile Justice for deposit into the Juvenile Justice Training Trust
Fund. Fourteen dollars of such costs shall be distributed to the municipality and $9 shall be
deposited by the clerk of the court into the fine and forfeiture fund established pursuant to s.
142.01, if the offense was committed within the municipality. If the offense was committed in an
unincorporated area of a county or if the citation was for a violation of s. 316.646(1)-(3), the entire
amount shall be deposited by the clerk of the court into the fine and forfeiture fund established
pursuant to s. 142.01, except for the moneys to be deposited into the Child Welfare Training Trust
Fund and the Juvenile Justice Training Trust Fund. This subsection does not authorize the operation
of a vehicle without a valid driver license, without a valid vehicle tag and registration, or without
the maintenance of required security.

(11) If adjudication is withheld for any person charged or cited under this section, such action is
not a conviction.

Section 318.14, Florida Statutes (2014): Exhibit F-3

69



(12) Any person cited for a violation of s. 316.1001 may, in lieu of making an election as set
forth in subsection (4), elect to pay a fine of $25, or such other amount as imposed by the
governmental entity owning the applicable toll facility, plus the amount of the unpaid toll that is
shown on the traffic citation directly to the governmental entity that issued the citation, or on
whose behalf the citation was issued, within 30 days after the date of issuance of the citation. Any
person cited for a violation of s. 316.1001 who does not elect to pay the fine imposed by the
governmental entity owning the applicable toll facility plus the amount of the unpaid toll that is
shown on the traffic citation directly to the governmental entity that issued the citation, or on
whose behalf the citation was issued, as described in this subsection shall have an additional 45 days
after the date of the issuance of the citation in which to request a court hearing or to pay the civil
penalty and delinquent fee, if applicable, as provided in s. 318.18(7), either by mail or in person, in
accordance with subsection (4).

(13)(a) A person cited for a violation of s. 316.1926 shall, in addition to any other requirements
provided in this section, pay a fine of $1,000. This fine is in lieu of the fine required under s. 318.18
(3)(b), if the person was cited for violation of s. 316.1926(2).

(b) A person cited for a second violation of s. 316.1926 shall, in addition to any other
requirements provided in this section, pay a fine of $2,500. This fine is in lieu of the fine required
under s. 318.18(3)(b), if the person was cited for violation of s. 316.1926(2). In addition, the court
shall revoke the person's authorization and privilege to operate a motor vehicle for a period of 1
year and order the person to surrender his or her driver license.

(c) A person cited for a third violation of s. 316.1926 commits a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084. Upon conviction, the court shall
impose a fine of $5,000, revoke the person's authorization and privilege to operate a motor vehicle
for a period of 10 years, and order the person to surrender his or her driver license.

History.-s. 1, ch. 74-377; s. 2, ch. 79-27; s. 194, ch. 81-259; s. 7, ch. 82-97; s. 22, ch. 83-215; s. 268, ch. 84-309; s.
14, ch. 84-359; s. 59, ch. 85-180; s. 2, ch. 85-250; s. 1, ch. 86-12; s. 5, ch. 86-154; s. 2, ch. 86-182; ss. 1, 3, ch. 86-185;
s. 1, ch. 87-108; s. 1, ch. 88-50; s. 53, ch. 89-282; s. 2, ch. 90-230; ss. 1, 6, ch. 91-200; ss. 1, 5, ch. 92-195; s. 19, ch. 93-
164; ss. 13, 36, ch. 94-306; s. 908, ch. 95-148; s. 58, ch. 95-267; s. 2, ch. 95-326; s. 7, ch. 96-200; s. 43, ch. 96-350; s. 8,
ch. 96-414; s. 46, ch. 97-300; s. 58, ch. 99-8; s. 94, ch. 99-13; ss. 7, 249, ch. 99-248; s. 27, ch. 2001-122; s. 963, ch.
2002-387; s. 27, ch. 2003-1; s. 21, ch. 2003-286; s. 58, ch. 2004-265; ss. 11, 57, ch. 2005-164; s. 20, ch. 2006-290; s. 5,
ch. 2006-296; s. 20, ch. 2007-196; s. 31, ch. 2008-111; s. 3, ch. 2008-117; s. 14, ch. 2008-176; s. 1, ch. 2009-6; s. 11, ch.
2010-80; s. 1, ch. 2010-107; s. 2, ch. 2010-161; s. 4, ch. 2010-198; s. 12, ch. 2010-223; s. 10, ch. 2012-128; s. 16, ch.
2012-181; s. 19, ch. 2013-160; s. 54, ch. 2014-17; s. 57, ch. 2014-19.
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318.18 Amount of penalties.-The penalties required for a noncriminal disposition pursuant to
s. 318.14 or a criminal offense listed in s. 318.17 are as follows:

(1) Fifteen dollars for:
(a) All infractions of pedestrian regulations.
(b) All infractions of s. 316.2065, unless otherwise specified.
(c) Other violations of chapter 316 by persons 14 years of age or under who are operating

bicycles, regardless of the noncriminal traffic infraction's classification.
(2) Thirty dollars for all nonmoving traffic violations and:
(a) For all violations of s. 322.19.
(b) For all violations of ss. 320.0605, 320.07(1), 322.065, and 322.15(1). Any person who is cited

for a violation of s. 320.07(1) shall be charged a delinquent fee pursuant to s. 320.07(4).
1. If a person who is cited for a violation of s. 320.0605 or s. 320.07 can show proof of having a

valid registration at the time of arrest, the clerk of the court may dismiss the case and may assess a
dismissal fee of up to $10. A person who finds it impossible or impractical to obtain a valid
registration certificate must submit an affidavit detailing the reasons for the impossibility or
impracticality. The reasons may include, but are not limited to, the fact that the vehicle was sold,
stolen, or destroyed; that the state in which the vehicle is registered does not issue a certificate of
registration; or that the vehicle is owned by another person.

2. If a person who is cited for a violation of s. 322.03, s. 322.065, or s. 322.15 can show a driver
license issued to him or her and valid at the time of arrest, the clerk of the court may dismiss the
case and may assess a dismissal fee of up to $10.

3. If a person who is cited for a violation of s. 316.646 can show proof of security as required by
s. 627.733, issued to the person and valid at the time of arrest, the clerk of the court may dismiss
the case and may assess a dismissal fee of up to $10. A person who finds it impossible or impractical
to obtain proof of security must submit an affidavit detailing the reasons for the impracticality. The
reasons may include, but are not limited to, the fact that the vehicle has since been sold, stolen, or
destroyed; that the owner or registrant of the vehicle is not required by s. 627.733 to maintain
personal injury protection insurance; or that the vehicle is owned by another person.

(c) For all violations of ss. 316.2935 and 316.610. However, for a violation of s. 316.2935 or s.
316.610, if the person committing the violation corrects the defect and obtains proof of such timely
repair by an affidavit of compliance executed by the law enforcement agency within 30 days from
the date upon which the traffic citation was issued, and pays $4 to the law enforcement agency,
thereby completing the affidavit of compliance, then upon presentation of said affidavit by the
defendant to the clerk within the 30-day time period set forth under s. 318.14(4), the fine must be
reduced to $10, which the clerk of the court shall retain.

(d) For all violations of s. 316.126(1)(b), unless otherwise specified.
(3)(a) Except as otherwise provided in this section, $60 for all moving violations not requiring a

mandatory appearance.
(b) For moving violations involving unlawful speed, the fines are as follows:

For speed exceeding the limit by: Fine:
1-5 m.p.h. . . . . . . . . . Warning
6-9 m.p.h. . . . . . . . . . $25
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10-14 m.p.h. . . . . . . . . . $100
15-19 m.p.h. . . . . . . . . . $150
20-29 m.p.h. . . . . . . . . . $175
30 m.p.h. and above. . . . . . . . . . $250

(c) Notwithstanding paragraph (b), a person cited for exceeding the speed limit by up to 5
m.p.h. in a legally posted school zone will be fined $50. A person exceeding the speed limit in a
school zone or designated school crossing shall pay a fine double the amount listed in paragraph (b).

(d) A person cited for exceeding the speed limit in a posted construction zone, which posting
must include notification of the speed limit and the doubling of fines, shall pay a fine double the
amount listed in paragraph (b). The fine shall be doubled for construction zone violations only if
construction personnel are present or operating equipment on the road or immediately adjacent to
the road under construction.

(e) A person cited for exceeding the speed limit in an enhanced penalty zone shall pay a fine
amount of $50 plus the amount listed in paragraph (b). Notwithstanding paragraph (b), a person
cited for exceeding the speed limit by up to 5 m.p.h. in a legally posted enhanced penalty zone shall
pay a fine amount of $50.

(f) If a violation of s. 316.1301 or s. 316.1303(1) results in an injury to the pedestrian or damage
to the property of the pedestrian, an additional fine of up to $250 shall be paid. This amount must
be distributed pursuant to s. 318.21.

(g) A person cited for exceeding the speed limit within a zone posted for any electronic or
manual toll collection facility shall pay a fine double the amount listed in paragraph (b). However,
no person cited for exceeding the speed limit in any toll collection zone shall be subject to a
doubled fine unless the governmental entity or authority controlling the toll collection zone first
installs a traffic control device providing warning that speeding fines are doubled. Any such traffic
control device must meet the requirements of the uniform system of traffic control devices.

(h) A person cited for a second or subsequent conviction of speed exceeding the limit by 30
miles per hour and above within a 12-month period shall pay a fine that is double the amount listed
in paragraph (b). For purposes of this paragraph, the term "conviction" means a finding of guilt as a
result of a jury verdict, nonjury trial, or entry of a plea of guilty. Moneys received from the
increased fine imposed by this paragraph shall be remitted to the Department of Revenue and
deposited into the Department of Health Emergency Medical Services Trust Fund to provide financial
support to certified trauma centers to assure the availability and accessibility of trauma services
throughout the state. Funds deposited into the Emergency Medical Services Trust Fund under this
section shall be allocated as follows:

1. Fifty percent shall be allocated equally among all Level I, Level 11, and pediatric trauma
centers in recognition of readiness costs for maintaining trauma services.

2. Fifty percent shall be allocated among Level I, Level ll, and pediatric trauma centers based on
each center's relative volume of trauma cases as reported in the Department of Health Trauma
Registry.

(4) The penalty imposed under s. 316.545 shall be determined by the officer in accordance with
the provisions of ss. 316.535 and 316.545.
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(5)(a) One hundred dollars for a violation of s. 316.172(1)(a), failure to stop for a school bus. If,
at a hearing, the alleged offender is found to have committed this offense, the court shall impose a
minimum civil penalty of $100. In addition to this penalty, for a second or subsequent offense within
a period of 5 years, the department shall suspend the driver license of the person for not less than
90 days and not more than 6 months.

(b) Two hundred dollars for a violation of s. 316.172(1)(b), passing a school bus on the side that
children enter and exit when the school bus displays a stop signal. If, at a hearing, the alleged
offender is found to have committed this offense, the court shall impose a minimum civil penalty of
$200. In addition to this penalty, for a second or subsequent offense within a period of 5 years, the
department shall suspend the driver license of the person for not less than 180 days and not more
than 1 year.

(c) In addition to the penalty under paragraph (a) or paragraph (b), $65 for a violation of s.
316.172(1)(a) or (b). If the alleged offender is found to have committed the offense, the court shall
impose the civil penalty under paragraph (a) or paragraph (b) plus an additional $65. The additional
$65 collected under this paragraph shall be remitted to the Department of Revenue for deposit into
the Emergency Medical Services Trust Fund of the Department of Health to be used as provided in s.
395.4036.

(6) One hundred dollars or the fine amount designated by county ordinance, plus court costs for
illegally parking, under s. 316.1955, in a parking space provided for people who have disabilities.
However, this fine shall be waived if a person provides to the law enforcement agency or parking
enforcement specialist or agency that issued the citation for such a violation proof that the person
committing the violation has a valid parking permit or license plate issued pursuant to s. 316.1958,
s. 320.0842, s. 320.0843, s. 320.0845, or s. 320.0848 or.a signed affidavit that the owner of the
disabled parking permit or license plate was present at the time the violation occurred, and that
such a parking permit or license plate was valid at the time the violation occurred. The law
enforcement officer or agency or the parking enforcement specialist or agency, upon determining
that all required documentation has been submitted verifying that the required parking permit or
license plate was valid at the time of the violation, must sign an affidavit of compliance. Upon
provision of the affidavit of compliance and payment of a dismissal fee of up to $7.50 to the clerk of
the circuit court, the clerk shall dismiss the citation. However, the clerk may designate a local
governmental entity to receive the affidavit and dismissal fee, and the local governmental entity
may keep the fee.

(7) Mandatory $100 fine for each violation of s. 316.1001 plus the amount of the unpaid toll
shown on the traffic citation for each citation issued. The clerk of the court shall forward $25 of the
$100 fine received, plus the amount of the unpaid toll that is shown on the citation, to the
governmental entity that issued the citation for citations issued by toll enforcement officers or to
the entity administering the tolls at the facility where the violation occurred for citations issued by
law enforcement officers. However, a person may elect to pay $30 to the clerk of the court, plus the
amount of the unpaid toll that is shown on the citation, in which case adjudication is withheld, and
no points may be assessed under s. 322.27. Upon receipt of the $30 and unpaid toll amount, the
clerk of the court shall retain $5 for administrative purposes and shall forward the remaining $25,
plus the amount of the unpaid toll shown on the citation, to the governmental entity that issued the
citation for citations issued by toll enforcement officers or to the entity administering the tolls at
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the facility where the violation occurred for citations issued by law enforcement officers.
Additionally, adjudication shall be withheld and no points shall be assessed under s. 322.27, except
when adjudication is imposed by the court after a hearing pursuant to s. 318.14(5). If a plea
arrangement is reached prior to the date set for a scheduled evidentiary hearing and, as a result of
the plea, adjudication is withheld, there shall be a mandatory fine assessed per citation of not less
than $50 and not more than $100, plus the amount of the unpaid toll for each citation issued. The
clerk of the court shall forward $25 of the fine imposed plus the amount of the unpaid toll that is
shown on the citation to the governmental entity that issued the citation for citations issued by toll
enforcement officers or to the entity administering the tolls at the facility where the violation
occurred for citations issued by law enforcement officers. The court shall have specific authority to
consolidate issued citations for the same defendant for the purpose of sentencing and aggregate
jurisdiction. In addition, the court may direct the department to suspend for 60 days the driver
license of a person who is convicted of 10 violations of s. 316.1001 within a 36-month period. Any
funds received by a governmental entity for this violation may be used for any lawful purpose
related to the operation or maintenance of a toll facility.

(8)(a) Any person who fails to comply with the court's requirements or who fails to pay the civil
penalties specified in this section within the 30-day period provided for in s. 318.14 must pay an
additional civil penalty of $16, $6.50 of which must be remitted to the Department of Revenue for
deposit in the General Revenue Fund, and $9.50 of which must be remitted to the Department of
Revenue for deposit in the Highway Safety Operating Trust Fund. Of this additional civil penalty of
$16, $4 is not revenue for purposes of s. 28.36 and may not be used in establishing the budget of the
clerk of the court under that section or s. 28.35. The department shall contract with the Florida
Association of Court Clerks, Inc., to design, establish, operate, upgrade, and maintain an automated
statewide Uniform Traffic Citation Accounting System to be operated by the clerks of the court
which shall include, but not be limited to, the accounting for traffic infractions by type, a record of
the disposition of the citations, and an accounting system for the fines assessed and the subsequent
fine amounts paid to the clerks of the court. On or before December 1, 2001, the clerks of the court
must provide the information required by this chapter to be transmitted to the department by
electronic transmission pursuant to the contract.

(b)1.a. If a person has been ordered to pay a civil penalty for a noncriminal traffic infraction and
the person is unable to comply with the court's order due to demonstrable financial hardship, the
court shall allow the person to satisfy the civil penalty by participating in community service until
the civil penalty is paid.

b. If a court orders a person to perform community service, the person shall receive credit for
the civil penalty at the specified hourly credit rate per hour of community service performed, and
each hour of community service performed shall reduce the civil penalty by that amount.

2.a. As used in this paragraph, the term "specified hourly credit rate" means the wage rate that
is specified in 29 U.S.C. s. 206(a)(1) under the federal Fair Labor Standards Act of 1938, that is then
in effect, and that an employer subject to such provision must pay per hour to each employee
subject to such provision.

b. However, if a person ordered to perform community service has a trade or profession for
which there is a community service need, the specified hourly credit rate for each hour of
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community service performed by that person shall be the average prevailing wage rate for the trade
or profession that the community service agency needs.

3.a. The community service agency supervising the person shall record the number of hours of
community service completed and the date the community service hours were completed. The
community service agency shall submit the data to the clerk of court on the letterhead of the
community service agency, which must also bear the notarized signature of the person designated to
represent the community service agency.

b. When the number of community service hours completed by the person equals the amount of
the civil penalty, the clerk of court shall certify this fact to the court. Thereafter, the clerk of court
shall record in the case file that the civil penalty has been paid in full.

4. As used in this paragraph, the term:
a. "Community service" means uncompensated labor for a community service agency.
b. "Community service agency" means a not-for-profit corporation, community organization,

charitable organization, public officer, the state or any political subdivision of the state, or any
other body the purpose of which is to improve the quality of life or social welfare of the community
and which agrees to accept community service from persons unable to pay civil penalties for
noncriminal traffic infractions.

(c) If the noncriminal infraction has caused or resulted in the death of another, the person who
committed the infraction may perform 120 community service hours under s. 316.027(4), in addition
to any other penalties.

(9) One hundred dollars for a violation of s. 316.1575.
(10) Twenty-five dollars for a violation of s. 316.2074.
(11)(a) In addition to the stated fine, court costs must be paid in the following amounts and shall

be deposited by the clerk into the fine and forfeiture fund established pursuant to s. 142.01:

For pedestrian infractions. . . . . . . . . . $4.
For nonmoving traffic infractions. . . . . . . . . . $18.
For moving traffic infractions. . . . . . . . . . $35.

(b) In addition to the court cost required under paragraph (a), up to $3 for each infraction shall
be collected and distributed by the clerk in those counties that have been authorized to establish a
criminal justice selection center or a criminal justice access and assessment center pursuant to the
following special acts of the Legislature:

1. Chapter 87-423, Laws of Florida, for Brevard County.
2. Chapter 89-521, Laws of Florida, for Bay County.
3. Chapter 94-444, Laws of Florida, for Alachua County.
4. Chapter 97-333, Laws of Florida, for Pinellas County.

Funds collected by the clerk pursuant to this paragraph shall be distributed to the centers
authorized by those special acts.

(c) In addition to the court cost required under paragraph (a), a $2.50 court cost must be paid
for each infraction to be distributed by the clerk to the county to help pay for criminal justice
education and training programs pursuant to s. 938.15. Funds from the distribution to the county not
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directed by the county to fund these centers or programs shall be retained by the clerk and used for
funding the court-related services of the clerk.

(d) In addition to the court cost required under paragraph (a), a $3 court cost must be paid for
each infraction to be distributed as provided in s. 938.01 and a $2 court cost as provided in s. 938.15
when assessed by a municipality or county.

(12) Two hundred dollars for a violation of s. 316.520(1) or (2). If, at a hearing, the alleged
offender is found to have committed this offense, the court shall impose a minimum civil penalty of
$200. For a second or subsequent adjudication within a period of 5 years, the department shall
suspend the driver license of the person for not less than 1 year and not more than 2 years.

(13)(a) In addition to any penalties imposed for noncriminal traffic infractions pursuant to this
chapter or imposed for criminal violations listed in s. 318.17, a board of county commissioners or any
unit of local government that is consolidated as provided by s. 9, Art. Vill of the State Constitution
of 1885, as preserved by s. 6(e), Art. Vlli of the Constitution of 1968:

1. May impose by ordinance a surcharge of up to $30 for any infraction or violation to fund state
court facilities. The court shall not waive this surcharge. Up to 25 percent of the revenue from such
surcharge may be used to support local law libraries provided that the county or unit of local
government provides a level of service equal to that provided prior to July 1, 2004, which shall
include the continuation of library facilities located in or near the county courthouse or any annex to
the courthouse.

2. May, if such board or unit imposed increased fees or service charges by ordinance under s.
28.2401, s. 28.241, or s. 34.041 for the purpose of securing payment of the principal and interest on
bonds issued by the county before July 1, 2003, to finance state court facilities, impose by ordinance
a surcharge for any infraction or violation for the exclusive purpose of securing payment of the
principal and interest on bonds issued by the county before July 1, 2003, to fund state court
facilities until the date of stated maturity. The court shall not waive this surcharge. Such surcharge
may not exceed an amount per violation calculated as the quotient of the maximum annual payment
of the principal and interest on the bonds as of July 1, 2003, divided by the number of traffic
citations for county fiscal year 2002-2003 certified as paid by the clerk of the court of the county.
Such quotient shall be rounded up to the next highest dollar amount. The bonds may be refunded
only if savings will be realized on payments of debt service and the refunding bonds are scheduled to
mature on the same date or before the bonds being refunded. Notwithstanding any of the foregoing
provisions of this subparagraph that limit the use of surcharge revenues, if the revenues generated
as a result of the adoption of this ordinance exceed the debt service on the bonds, the surplus
revenues may be used to pay down the debt service on the bonds; fund other state-court-facility
construction projects as may be certified by the chief judge as necessary to address unexpected
growth in caseloads, emergency requirements to accommodate public access, threats to the safety
of the public, judges, staff, and litigants, or other exigent circumstances; or support local law
libraries in or near the county courthouse or any annex to the courthouse.

3. May impose by ordinance a surcharge for any infraction or violation for the exclusive purpose
of securing payment of the principal and interest on bonds issued by the county on or after July 1,
2009, to fund state court facilities until the stated date of maturity. The court may not waive this
surcharge. The surcharge may not exceed an amount per violation calculated as the quotient of the
maximum annual payment of the principal and interest on the bonds, divided by the number of

Section 318.18, Florida Statutes (2014): Exhibit G-6

76



traffic citations certified as paid by the clerk of the court of the county on August 15 of each year.
The quotient shall be rounded up to the next highest dollar amount. The bonds may be refunded if
savings are realized on payments of debt service and the refunding bonds are scheduled to mature
on or before the maturity date of the bonds being refunded. If the revenues generated as a result of
the adoption of the ordinance exceed the debt service on the bonds, the surplus revenues may be
used to pay the debt service on the bonds; to fund other state court facility construction projects
certified by the chief judge as necessary to address unexpected growth in caseloads, emergency
requirements to accommodate public access, threats to the safety of the public, judges, staff, and
litigants, or other exigent circumstances; or to support local law libraries in or near the county
courthouse or any annex to the courthouse.

(b) A county may impose a surcharge under subparagraph (a)1., subparagraph(a)2., or
subparagraph(a)3., but may not impose more than one surcharge under this subsection. A county
may elect to impose a different authorized surcharge but may not impose more than one surcharge
at a time. The clerk of court shall report, no later than 30 days after the end of the quarter, the
amount of funds collected under this subsection during each quarter of the fiscal year. The clerk
shall submit the report, in an electronic format developed by the Florida Clerks of Court Operations
Corporation, to the chief judge of the circuit and to the Florida Clerks of Court Operations
Corporation. The corporation shall submit the report in an electronic format to the Governor, the
President of the Senate, the Speaker of the House of Representatives, and the board of county
commissioners.

(14) In addition to any penalties imposed for noncriminal traffic infractions under this chapter or
imposed for criminal violations listed in s. 318.17, any unit of local government that is consolidated
as provided by s. 9, Art. Vill of the State Constitution of 1885, as preserved by s. 6(e), Art. Vill of the
State Constitution of 1968, and that is granted the authority in the State Constitution to exercise all
the powers of a municipal corporation, and any unit of local government operating under a home
rule charter adopted pursuant to ss. 10, 11, and 24, Art. Vlll of the State Constitution of 1885, as
preserved by s. 6(e), Art. Vill of the State Constitution of 1968, that is granted the authority in the
State Constitution to exercise all the powers conferred now or hereafter by general law upon
municipalities, may impose by ordinance a surcharge of up to $15 for any infraction or violation.
Revenue from the surcharge shall be transferred to such unit of local government for the purpose of
replacing fine revenue deposited into the clerk's fine and forfeiture fund under s. 142.01. The court
may not waive this surcharge. Proceeds from the imposition of the surcharge authorized in this
subsection shall not be used for the purpose of securing payment of the principal and interest on
bonds.

(15)(a)1. One hundred and fifty-eight dollars for a violation of s. 316.074(1) or s. 316.075(1)(c)1.
when a driver has failed to stop at a traffic signal and when enforced by a law enforcement officer.
Sixty dollars shall be distributed as provided in s. 318.21, $30 shall be distributed to the General
Revenue Fund, $3 shall be remitted to the Department of Revenue for deposit into the Brain and
Spinal Cord Injury Trust Fund, and the remaining $65 shall be remitted to the Department of
Revenue for deposit into the Emergency Medical Services Trust Fund of the Department of Health.

2. One hundred and fifty-eight dollars for a violation of s. 316.074(1) or s. 316.075(1)(c)1. when
a driver has failed to stop at a traffic signal and when enforced by the department's traffic infraction
enforcement officer. One hundred dollars shall be remitted to the Department of Revenue for
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deposit into the General Revenue Fund, $45 shall be distributed to the county for any violations
occurring in any unincorporated areas of the county or to the municipality for any violations
occurring in the incorporated boundaries of the municipality in which the infraction occurred, $10
shall be remitted to the Department of Revenue for deposit into the Department of Health
Emergency Medical Services Trust Fund for distribution as provided in s. 395.4036(1), and $3 shall be
remitted to the Department of Revenue for deposit into the Brain and Spinal Cord Injury Trust Fund.

3. One hundred and fifty-eight dollars for a violation of s. 316.074(1) or s. 316.075(1)(c)1. when
a driver has failed to stop at a traffic signal and when enforced by a county's or municipality's traffic
infraction enforcement officer. Seventy-five dollars shall be distributed to the county or
municipality issuing the traffic citation, $70 shall be remitted to the Department of Revenue for
deposit into the General Revenue Fund, $10 shall be remitted to the Department of Revenue for
deposit into the Department of Health Emergency Medical Services Trust Fund for distribution as
provided in s. 395.4036(1), and $3 shall be remitted to the Department of Revenue for deposit into
the Brain and Spinal Cord Injury Trust Fund.

(b) Amounts deposited into the Brain and Spinal Cord Injury Trust Fund pursuant to this
subsection shall be distributed quarterly to the Miami Project to Cure Paralysis and shall be used for
brain and spinal cord research.

(c) If a person who is mailed a notice of violation or cited for a violation of s. 316.074(1) or s.
316.075(1)(c)1., as enforced by a traffic infraction enforcement officer under s. 316.0083, presents
documentation from the appropriate governmental entity that the notice of violation or traffic
citation was in error, the clerk of court or clerk to the local hearing officer may dismiss the case.
The clerk of court or clerk to the local hearing officer may not charge for this service.

(d) An individual may not receive a commission or per-ticket fee from any revenue collected
from violations detected through the use of a traffic infraction detector. A manufacturer or vendor
may not receive a fee or remuneration based upon the number of violations detected through the
use of a traffic infraction detector.

(e) Funds deposited into the Department of Health Emergency Medical Services Trust Fund under
this subsection shall be distributed as provided in s. 395,4036(1).

(16) One hundred dollars for a violation of s. 316.622(3) or (4), for a vehicle that fails to display
a sticker authorizing it to transport migrant or seasonal farm workers or fails to display standardized
notification instructions requiring passengers to fasten their seat belts. Two hundred dollars for a
violation of s. 316.622(1) or (2), for operating a farm labor vehicle that fails to conform to vehicle
safety standards or lacks seat belt assemblies at each passenger position.

(17) In addition to any penalties imposed, a surcharge of $3 must be paid for all criminal
offenses listed in s. 318.17 and for all noncriminal moving traffic violations under chapter 316.
Revenue from the surcharge shall be remitted to the Department of Revenue and deposited
quarterly into the State Agency Law Enforcement Radio System Trust Fund of the Department of
Management Services for the state agency law enforcement radio system, as described in s. 282.709,
and to provide technical assistance to state agencies and local law enforcement agencies with their
statewide systems of regional law enforcement communications, as described in s. 282.7101. This
subsection expires July 1, 2021. The Department of Management Services may retain funds sufficient
to recover the costs and expenses incurred for managing, administering, and overseeing the
Statewide Law Enforcement Radio System, and providing technical assistance to state agencies and
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local law enforcement agencies with their statewide systems of regional law enforcement
communications. The Department of Management Services working in conjunction with the Joint
Task Force on State Agency Law Enforcement Communications shall determine and direct the
purposes for which these funds are used to enhance and improve the radio system.

(18) In addition to any penalties imposed, an administrative fee of $12.50 must be paid for all
noncriminal moving and nonmoving violations under chapters 316, 320, and 322. Revenue from the
administrative fee shall be deposited by the clerk of court into the fine and forfeiture fund
established pursuant to s. 142.01.

(19) In addition to any penalties imposed, an Article V assessment of $10 must be paid for all
noncriminal moving and nonmoving violations under chapters 316, 320, and 322. The assessment is
not revenue for purposes of s. 28.36 and may not be used in establishing the budget of the clerk of
the court under that section or s. 28.35. Of the funds collected under this subsection:

(a) The sum of $5 shall be deposited in the State Courts Revenue Trust Fund for use by the state
courts system;

(b) The sum of $3.33 shall be deposited in the State Attorneys Revenue Trust Fund for use by the
state attorneys; and

(c) The sum of $1.67 shall be deposited in the Public Defenders Revenue Trust Fund for use by
the public defenders.

(20) In addition to any other penalty, $65 for a violation of s. 316.191, prohibiting racing on
highways, or s. 316.192, prohibiting reckless driving. The additional $65 collected under this
subsection shall be remitted to the Department of Revenue for deposit into the Emergency Medical
Services Trust Fund of the Department of Health to be used as provided in s. 395.4036.

(21) One hundred dollars for a violation of s. 316.1951 for a vehicle that is unlawfully displayed
for sale, hire, or rental. Notwithstanding any other law to the contrary, fines collected under this
subsection shall be retained by the governing authority that authorized towing of the vehicle. Fines
collected by the department shall be deposited into the Highway Safety Operating Trust Fund.

(22) In addition to the penalty prescribed under s. 316.0083 for violations enforced under s.
316.0083 which are upheld, the local hearing officer may also order the payment of county or
municipal costs, not to exceed $250.

History.-s. 1, ch. 74-377; s. 38, ch. 76-31; s. 3, ch. 79-27; s. 1, ch. 80-179; s. 195, ch. 81-259; s. 2, ch. 82-58; s. 2,
ch. 84-73; s. 15, ch. 84-359; s. 25, ch. 85-167; s. 3, ch. 85-250; s. 2, ch. 85-255; s. 6, ch. 85-309; s. 4, ch. 85-337; s. 3,
ch. 86-49; s. 7, ch. 86-154; s. 4, ch. 86-185; s. 3, ch. 86-260; s. 2, ch. 87-108; s. 2, ch. 87-167; ss. 2, 5, ch. 88-50; s. 2,
ch. 88-305; ss. 61, 72, ch. 88-381; s. 6, ch. 89-212; s. 2, ch. 90-141; s. 8, ch. 90-290; ss. 10, 26, ch. 90-330; s. 3, ch. 91-
136; s. 3, ch. 91-200; s. 1, ch. 92-192; s. 21, ch. 93-164; s. 14, ch. 94-306; s. 2, ch. 96-185; s. 8, ch. 96-200; s. 47, ch.
96-350; s. 2, ch. 97-10; s. 9, ch. 97-76; s. 13, ch. 97-225; ss. 3, 4, ch. 97-300; s. 4, ch. 98-202; s. 6, ch. 98-223; s. 8, ch.
98-251; s. 3, ch. 98-319; ss. 9, 252, ch. 99-248; s. 42, ch. 2000-152; s. 10, ch. 2001-122; s. 4, ch. 2001-196; s. 107, ch.
2002-20; s. 4, ch. 2002-217; s. 6, ch. 2002-235; s. 99, ch. 2003-402; s. 60, ch. 2004-265; s. 3, ch. 2005-194; s. 48, ch.
2005-236; s. 4, ch. 2006-81; s. 24, ch. 2006-290; s. 3, ch. 2006-296; s. 1, ch. 2007-71; s. 21, ch. 2007-196; s. 33, ch.
2008-111; s. 1, ch. 2008-137; s. 1, ch. 2008-205; s. 3, ch. 2009-6; s. 1, ch. 2009-14; s. 12, ch. 2009-61; s. 32, ch. 2009-80;
s. 1, ch. 2009-138; s. 16, ch. 2009-204; s. 58, ch. 2010-5; s. 12, ch. 2010-80; s. 3, ch. 2010-161; s. 24, ch. 2010-162; s. 5,
ch. 2010-198; s. 13, ch. 2010-223; s. 14, ch. 2010-225; s. 15, ch. 2012-100; s. 7, ch. 2012-123; s. 6, ch. 2012-141; s. 1,
ch. 2012-157; ss. 18, 75, ch. 2012-181; s. 9, ch. 2013-160; s. 17, ch. 2014-216.
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322.27 Authority of department to suspend or revoke driver license or identification card.-
(1) Notwithstanding any provisions to the contrary in chapter 120, the department may suspend

the license or identification card of any person without preliminary hearing upon a showing of its
records or other sufficient evidence that the licensee or cardholder:

(a) Has committed an offense for which mandatory revocation of license is required upon
conviction. A law enforcement agency must provide information to the department within 24 hours
after any traffic fatality or when the law enforcement agency initiates action pursuant to s.
316.1933;

(b) Has been convicted of a violation of any traffic law which resulted in a crash that caused the
death or personal injury of another or property damage in excess of $500;

(c) is incompetent to drive a motor vehicle;
(d) Has permitted an unlawful or fraudulent use of the license or identification card or has

knowingly been a party to the obtaining of a license or identification card by fraud or
misrepresentation or to the display, or representation as one's own, of a driver license or
identification card not issued to him or her. This section does not include the provisions of s. 322.32
(1);

(e) Has committed an offense in another state which, if committed in this state, would be
grounds for suspension or revocation; or

(f) Has committed a second or subsequent violation of s. 316.172(1) within a 5-year period of
any previous violation.

(2) The department shall suspend the license of any person without preliminary hearing upon a
showing of its records that the licensee has been convicted in any court having jurisdiction over
offenses committed under this chapter or any other law of this state regulating the operation of a
motor vehicle on the highways, upon direction of the court, when the court feels that the
seriousness of the offense and the circumstances surrounding the conviction warrant the suspension
of the licensee's driving privilege.

(3) There is established a point system for evaluation of convictions of violations of motor
vehicle laws or ordinances, and violations of applicable provisions of s. 403.413(6)(b) when such
violations involve the use of motor vehicles, for the determination of the continuing qualification of
any person to operate a motor vehicle. The department is authorized to suspend the license of any
person upon showing of its records or other good and sufficient evidence that the licensee has been
convicted of violation of motor vehicle laws or ordinances, or applicable provisions of s. 403.413(6)
(b), amounting to 12 or more points as determined by the point system. The suspension shall be for a
period of not more than 1 year.

(a) When a licensee accumulates 12 points within a 12-month period, the period of suspension
shall be for not more than 30 days.

(b) When a licensee accumulates 18 points, including points upon which suspension action is
taken under paragraph (a), within an 18-month period, the suspension shall be for a period of not
more than 3 months.

(c) When a licensee accumulates 24 points, including points upon which suspension action is
taken under paragraphs (a) and (b), within a 36-month period, the suspension shall be for a period of
not more than 1 year.
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(d) The point system shall have as its basic element a graduated scale of points assigning relative
values to convictions of the following violations:

1. Reckless driving, willful and wanton-4 points.
2. Leaving the scene of a crash resulting in property damage of more than $50-6 points.
3. Unlawful speed, or unlawful use of a wireless communications device, resulting in a crash-6

points.
4. Passing a stopped school bus-4 points.
5. Unlawful speed:
a. Not in excess of 15 miles per hour of lawful or posted speed-3 points,
b. In excess of 15 miles per hour of lawful or posted speed-4 points.
6. A violation of a traffic control signal device as provided in s. 316.074(1) or s. 316.075(1)(c)1.

-4 points. However, no points shall be imposed for a violation of s. 316.074(1) or s. 316.075(1)(c)1.
when a driver has failed to stop at a traffic signal and when enforced by a traffic infraction
enforcement officer. In addition, a violation of s. 316.074(1) or s. 316.075(1)(c)1. when a driver has
failed to stop at a traffic signal and when enforced by a traffic infraction enforcement officer may
not be used for purposes of setting motor vehicle insurance rates.

7. All other moving violations (including parking on a highway outside the limits of a
municipality)-3 points. However, no points shall be imposed for a violation of s. 316.0741 or s.
316.2065(11); and points shall be imposed for a violation of s. 316.1001 only when imposed by the
court after a hearing pursuant to s. 318.14(5).

8. Any moving violation covered in this paragraph, excluding unlawful speed and unlawful use of
a wireless communications device, resulting in a crash-4 points.

9. Any conviction under s. 403.413(6)(b)-3 points.
10. Any conviction under s. 316.0775(2)-4 points.
11. A moving violation covered in this paragraph which is committed in conjunction with the

unlawful use of a wireless communications device within a school safety zone-2 points, in addition
to the points assigned for the moving violation.

(e) A conviction in another state of a violation therein which, if committed in this state, would
be a violation of the traffic laws of this state, or a conviction of an offense under any federal law
substantially conforming to the traffic laws of this state, except a violation of s. 322.26, may be
recorded against a driver on the basis of the same number of points received had the conviction
been made in a court of this state.

(f) In computing the total number of points, when the licensee reaches the danger zone, the
department is authorized to send the licensee a warning letter advising that any further convictions
may result in suspension of his or her driving privilege.

(g) The department shall administer and enforce the provisions of this law and may make rules
and regulations necessary for its administration.

(h) Three points shall be deducted from the driver history record of any person whose driving
privilege has been suspended only once pursuant to this subsection and has been reinstated, if such
person has complied with all other requirements of this chapter.

(i) This subsection does not apply to persons operating a nonmotorized vehicle for which a driver
license is not required.
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(4) The department, in computing the points and period of time for suspensions under this
section, shall use the offense date of all convictions.

(5)(a) The department shall revoke the license of any person designated a habitual offender, as
set forth in s. 322.264, and such person is not eligible to be relicensed for a minimum of 5 years
from the date of revocation, except as provided for in s. 322.271. Any person whose license is
revoked may, by petition to the department, show cause why his or her license should not be
revoked.

(b) If a person whose driver license has been revoked under paragraph (a) as a result of a third
violation of driving a motor vehicle while his or her license is suspended or revoked provides proof of
compliance for an offense listed in s. 318.14(10)(a)1.-5., the clerk of court shall submit an amended
disposition to remove the habitual traffic offender designation.

(6) The department shall revoke the driving privilege of any person who is convicted of a felony
for the possession of a controlled substance if, at the time of such possession, the person was driving
or in actual physical control of a motor vehicle. A person whose driving privilege has been revoked
pursuant to this subsection is not eligible to receive a limited business or employment purpose
license during the term of such revocation.

(7) Review of an order of suspension or revocation shall be by writ of certiorari as provided in s.
322.31.

History.-s. 39, ch. 19551, 1939; CGL 1940 Supp. 4151(653); s. 39, ch. 20451, 1941; s. 7, ch. 22858, 1945; ss. 1, 2, ch.
57-756; s. 1, ch. 57-759; s. 1, ch. 59-278; s. 1, ch. 61-42; s. 1, ch. 61-53; s. 1, ch. 65-175; s. 1, ch. 67-86; s. 26, ch. 69-
353; ss. 24, 35, ch. 69-106; s. 1, ch. 70-115; s. 3, ch. 72-175; s. 1, ch. 74-36; s. 5, ch. 74-384; s. 5, ch. 76-153; s. 1, ch.
77-119; s. 20, ch. 78-95; s. 3, ch. 78-204; s. 1, ch. 78-226; ss. 23, 27, ch. 78-394; s. 2, ch. 81-3; s. 3, ch. 81-118; s. 2, ch.
85-184; s. 7, ch. 85-309; s. 4, ch. 86-260; s. 3, ch. 87-167; s. 6, ch. 88-50; s. 57, ch. 88-130; s. 47, ch. 89-282; s. 4, ch.
91-136; s. 22, ch. 93-164; s. 83, ch. 94-306; s. 939, ch. 95-148; s. 29, ch. 95-257; s. 56, ch. 96-350; s. 292, ch. 99-248; s.
2, ch. 2004-275; ss. 22, 86, ch. 2005-164; s. 6, ch. 2005-194; s. 14, ch. 2010-80; s. 18, ch. 2010-225; s. 12, ch. 2012-27;
s. 58, ch. 2012-181; s. 2, ch. 2013-58; s. 34, ch. 2014-216.
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State of Florida
Office of the Attorney General

Informal Legal Opinion

Nurnber: INFORMAL
Date: May 12, 2010
Subject: Records, traffic infraction notices

Mr. Leonard G. Rubin
701 Northpoint Parkway, Suite 209
West Palm Beach, Florida 33407-1950

Dear Mr. Rubin:

As Town Attorney for Juno Beach, you have asked for this office's assistance
in determining whether section 119.0712(2), Florida Statutes, prohibits the
town from offering for inspection and copying notices of infraction for speed
zone violations issued pursuant to a town street safety program. The
following informal opinion is provided by the Department of Legal Affairs in
an effort to provide you with guidance in this matter.

According to your letter, the town adopted an ordinance authorizing the use of
"image capture technology" to issue notices of infraction to the owners of
vehicles that were committing "red zone infractions" (proceeding through an
intersection when the traffic control device is emitting a steady red signal)
or "speed zone infractions" (traveling in excess of the posted speed limit) .
The town administers the ordinance through a contract with a private vendor.

Your letter advises that after an infraction is recorded, the town's vendor
obtains the name of the vehicle owner, the vehicle owner's address and other
identifying information from records held by the Florida Department of Highway
Safety and Motor Vehicles through the National Law Enforcement
Telecommunication System, using the Town of Juno Beach Police Department's
Originating Agency Indicator number. The town's traffic control infraction
reviewer reviews the photographs and the speed measurements to verify that a
speed zone infraction has occurred, and the town's vendor issues a notice of
infraction to the vehicle owner. The town has received a public records
request seeking information including the names and addresses of all persons
who were issued notice of infraction by the town during a one-year period.
The town has determined that the only way to provide the requested information
from records held by the town or its vendor is to produce copies of the more
than 8,600 actual notices issued by the town.

Section 119.0712, Florida Statutes, is entitled "[e]xecutive branch
agency-specific exemptions from inspection or copying of public records" and
is specifically directed to executive branch state agencies. The statute, as
amended in 2009,[1] reads as follows:

" (2) DEPARTMENT OF HIGHWAY SAFETY AND MOTOR VEHICLES.-
(a) For purposes of this subsection, the term "motor vehicle record" means
any record that pertains to a motor vehicle operator's permit, motor vehicle
title, motor vehicle registration, or identification card issued by the
Department of Highway Safety and Motor Vehicles.
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(b) Personal information, including highly restricted personal information as
defined in 18 U.S.C. s. 2725, contained in a motor vehicle record is
confidential pursuant to the federal Driver's Privacy Protection Act of 1994,
18 U.S.C. ss. 2721 et seq. Such information may be released only as authorized
by that act; however, information received pursuant to that act may not be
used for mass commercial solicitation of clients for litigation against motor
vehicle dealers.

* * *
(d) The department may adopt rules to carry out the purposes of this
subsection and the federal Driver's Privacy Protection Act of 1994, 18 U.S.C.
ss. 2721 et seg. Rules adopted by the department may provide for the payment
of applicable fees and, prior to the disclosure of personal information
pursuant to this subsection or the federal Driver's Privacy Protection Act of
1994, 18 U.S.C. ss. 2721 et seq., may require the meeting of conditions by the
requesting person for the purposes of obtaining reasonable assurance
concerning the identity of such requesting person, and, to the extent
required, assurance that the use will be only as authorized or that the
consent of the person who is the subject of the personal information has been
obtained. Such conditions may include, but need not be limited to, the making
and filing of a written application in such form and containing such
information and certification requirements as the department requires. "

The department has not adopted administrative rules to carry out the purposes
of this statute and the federal Driver's Privacy Protection Act of 1994.

The Driver ' s Privacy Protection Act (DPPA) , 18 U. S. C . ss . 2721 et seq. , is
the federal enactment prohibiting the release and use of certain personal
information from State motor vehicle records. The DPPA provides that "a State
department of motor vehicles, and any officer, employee, or contractor
thereof, shall not knowingly disclose or otherwise make available to any
person or entity" personal information or highly restricted personal
information as those terms are defined in the act. The DPPA contains
exceptions to its confidentiality terms for permissible uses. Thus, personal
information and highly restricted personal information shall be disclosed for
use "by any government agency, including any court or law enforcement agency,
in carrying out its functions."[2] This information may also be disclosed by
a state department of motor vehicles for use in connection with private
litigation, the execution or enforcement of judgments and orders, [3] for use
by insurance companies in investigating claims, and for use by employers to
verify information relating to holders of commercial driver's licenses. [4]
Thus, personal information and highly restricted personal information are
available to private entities for business purposes under the restrictions
placed on that information by sections 119.0712 and the DPPA. As a federal
court has stated, the DPPA delegates to the states authorization for
disclosure of drivers' personal data and thereby permits, for example,
personal information resellers, if they are authorized by a state or its
department of motor vehicles, to obtain drivers' personal information for
purposes of redistribution to persons for "permissible uses."[5] Permissible
uses for the personal information referred to in the federal DPPA include "use
by any government agency, including any . . . law enforcement agency, in
carrying out its functions [ . ] " Thus , personal information, that is

"information that identifies an individual, including an individual' s
photograph, social security number, driver identification number, name,
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address (but not the 5-digit zip code), telephone number, and medical or
disability information, but does not include information on vehicular
accidents, driving violations, and driver's status . . ."

may be disclosed by the state department of motor vehicles to a law
enforcement agency for purposes of facilitating the agency's performance of
its functions. Any such motor vehicle records would be confidential in the
hands of the law enforcement agency.[6] However, to the extent information is
taken from these records and used in preparing other records of the law
enforcement agency or its agent, the confidentiality requirements do not reach
records created by subsequent users. Section 119.0712(2), Florida Statutes,
and the federal DPPA address the obligation of state motor vehicle depa.rtments
to keep certain information maintained by those agencies confidential and
exempt and the confidential status of those records in the possession of local
law enforcement agencies. Once personal information contained in a motor
vehicle record is received from the department and used in the creation of new
records, however, it is no longer protected by the DPPA or section
119.0712(2), Florida Statutes.

It appears from your description of these records that the information
requested by the Palm Beach Post is received by the vendor from the Department
of Highway Safety and Motor Vehicles and used by the vendor to produce a
notice of infraction to the vehicle owner. As this office concluded in
Attorney General Opinion 2010-10, the confidentiality provisions of the
statute do not reach to records created by local law enforcement or an agent
of local law enforcement which may contain personal information as described
in section 119.0712(2), Florida Statutes. Thus, it would appear that section
119.0712(2), Florida Statutes, would not act as a bar against the Town of Juno
Beach producing copies of notices of infraction for speed zone violations
issued pursuant to the town's street safety program and that the city is under
an obligation to allow inspection and copying of these records.

I trust that these informal comments will be of assistance to you in resolving
this matter.

Sincerely,

Gerry Hammond
Senior Assistant Attorney General

GH/tsh

[1] See Ch. 2009-153, Laws of Fla.

[2] 18 U.S.C. s. 2721(b)(1).

[3] 18 U.S.C. s. 2721(b)(4).

[4] 18 U.S.C. s. 2721(a)(1) and (2), and (b)(1),(4),(6) and (9).

[5] Russell v. ChoicePoint Services, Inc. , 300 F.Supp.2d 450 (E.D. La.,
2004).

[6] See Op. Att'y Gen. Fla. 2004-54.
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State of Florida
Office of the Attorney General

Advisory Legal Opinion (Formal)

Nurnber: AGO 2010-10
Date: April 13, 2010
Subject: Motor Vehicle Records--Driver's Privacy Protection Act

Ms. Patricia T. Gross
General Counsel
Lake County Sheriff's Office
360 West Ruby Street
Tavares, Florida 32778

RE: MOTOR VEHICLE RECORDS - PUBLIC RECORDS - DRIVERS LICENSE - DEPARTMENT OF
HIGHWAY SAFETY AND MOTOR VEHICLES - DRIVER' S PRIVACY PROTECTION ACT -
confidentiality of information contained in records of Department of Highway
Safety and Motor Vehicles and used by local law enforcement agency. s.
119.0712(2), Fla. Stat., and 18 U.S.C. s. 2721 et seg.

Dear Ms . Gross :

As General Counsel to the Lake County Sheriff's Office, you have asked
substantially the following questions:

1. Pursuant to section 119.0712(2), Florida Statutes, is a driver's license
number that is included in a law enforcement officer's report confidential or
exempt from disclosure and copying if that information:
a. was obtained from a statement by the owner of the driver's license;
b. was obtained by the officer when viewing the driver's license; or
c. was obtained from viewing a record of the Department of Highway Safety and
Motor Vehicles?

2. Is a driver's signature, photograph, name, address, license number,
license classification, date of birth, license issuance date, license
expiration date, license duplicate date, and/or organ donor status
confidential or exempt from disclosure and copying as "personal information"
or "highly restricted personal information" within the scope of the Driver's
Privacy Protection Act and section 119.0712(2), Florida Statutes?

In sum:

1. Pursuant to section 119.0712(2), Florida Statutes, a driver's license
number that is included in a law enforcement officer's report is not
confidential or exempt from disclosure and copying whether that information:
a. was obtained from a statement by the owner of the driver's license;
b. was obtained by the officer when viewing the driver's license; or
c. was obtained from viewing a record of the Department of Highway Safety and
Motor Vehicles.

2. "Personal information" and "highly restricted personal information" as
those terms are defined by 18 U.S.C. s. 2721 et seg. and as that information
is contained in motor vehicle records may be released by the Department of
Highway Safety and Motor Vehicles as authorized by the federal Driver's
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Privacy Protection Act. The federal act authorizes the disclosure of this
information to a law enforcement agency for purposes of "carrying out its
functions[.]" Motor vehicle records supplied by the department to a local law
enforcement agency continue to be confidential when held for permissible uses
within the scope of the statute and federal provisions. However, the statute
does not provide confidentiality for information outside the scope of the
federal act or information included in records created by a local law
enforcement agency.

According to your letter, you have questions as to whether some or all of the
information contained in a person's motor vehicle record or on a person's
driver's license is a public record when that information is in the hands of
law enforcement agencies and must or may be provided to a person requesting a
copy of a law enforcement officer's report. You have requested our assistance
in determining the extent to which this information is a public record subject
to disclosure and copying pursuant to section 119.0712(2), Florida Statutes.

Question One

Section 119.0712, Florida Statutes, is entitled "[e]xecutive branch
agency-specific exemptions from inspection or copying of public records" and
is specifically directed to executive branch state agencies. The statute, as
amended in 2009,[1] reads as follows:

" (2) DEPARTMENT OF HIGHWAY SAFETY AND MOTOR VEHICLES.-
(a) For purposes of this subsection, the term "motor vehicle record" means
any record that pertains to a motor vehicle operator's permit, motor vehicle
title, motor vehicle registration, or identification card issued by the
Department of Highway Safety and Motor Vehicles.
(b) Personal information, including highly restricted personal information as
defined in 18 U.S.C. s. 2725, contained in a motor vehicle record is
confidential pursuant to the federal Driver's Privacy Protection Act of 1994,
18 U.S.C. ss. 2721 et seq. Such information may be released only as authorized
by that act; however, information received pursuant to that act may not be
used for mass commercial solicitation of clients for litigation against motor
vehicle dealers.

* * *
(d) The department may adopt rules to carry out the purposes of this
subsection and the federal Driver's Privacy Protection Act of 1994, 18 U.S.C.
ss. 2721 et seq. Rules adopted by the department may provide for the payment
of applicable fees and, prior to the disclosure of personal information
pursuant to this subsection or the federal Driver's Privacy Protection Act of
1994, 18 U.S.C. ss. 2721 et seq., may require the meeting of conditions by the
requesting person for the purposes of obtaining reasonable assurance
concerning the identity of such requesting person, and, to the extent
required, assurance that the use will be only as authorized or that the
consent of the person who is the subject of the personal information has been
obtained. Such conditions may include, but need not be limited to, the making
and filing of a written application in such form and containing such
information and certification requirements as the department requires."

The department has not adopted administrative rules to carry out the purposes
of this statute and the federal Driver's Privacy Protection Act of 1994
(hereafter "the DPPA") .
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The Driver's Privacy Protection Act, 18 U.S.C. ss. 2721 et seg ., is the
federal enactment prohibiting the release and use of certain personal
information from State motor vehicle records. The DPPA provides that "a State
department of motor vehicles, and any officer, employee, or contractor
thereof, shall not knowingly disclose or otherwise make available to any
person or entity" personal information or highly restricted personal
information as those terms are defined in the act. The DPPA contains
exceptions to its confidentiality terms for permissible uses. Thus, personal
information and highly restricted personal information shall be disclosed for
use "by any government agency, including any court or law enforcement agency,
in carrying out its functions."[2] This information may also be disclosed by
a state department of motor vehicles for use in connection with private
litigation, the execution or enforcement of judgments and orders, [3] for use
by insurance companies in investigating claims, and for use by employers to
verify information relating to holders of commercial driver's licenses. [4]

Thus, personal information and highly restricted personal information are
available to private entities for business purposes under the restrictions
placed on that information by sections 119.0712 and the DPPA. As a federal
court has stated, the DPPA delegates to the states authorization for
disclosure of drivers' personal data and thereby permits, for example,
personal information resellers, if they are authorized by a state or its
department of motor vehicles, to obtain drivers' personal information for
purposes of redistribtution to persons with "permissible uses."[5] The DPPA
was enacted by Congress, as part of the Violent Crime Control and Law
Enforcement Act of 1994, (See s. 300002, Pub. L. 103-322, enacting the
chapter; and see s. 300001 of Pub. L. 103-322, stating that the title enacting
the chapter may be cited as the "Driver's Privacy Protection Act of 1994") to
regulate information collected from citizens by the state[6] and represents a
response to reports of crimes committed by stalkers who obtained their
victims' home addresses from a state department of motor vehicle records.[7]
While commercial use of personal information from motor vehicle records was a
concern of Congress, the DPPA was enacted as a crime fighting measure, not a
general privacy protection measure. [8] The DPPA does not impose a burden upon
local law enforcement agencies to regulate disclosure of records created by
those local agencies, rather, the federal act, as implemented through section
119.0172, Florida Statutes, speaks to records of the Department of Highway
Safety and Motor Vehicles and the release by the department of information
contained in the Department of Highway Safety and Motor Vehicles' records for
permissible uses.

Substantially similar provisions for the confidentiality of personal
information contained in motor vehicle records were previously contained in
section 119.07(6)(aa), Florida Statutes, and have been reviewed by this office
in several Attorney General Opinions. [9] In Attorney General Opinion 2004-54,
this office recognized that personal information obtained from the department
by a law enforcement agency pursuant to one of the enumerated approved uses
would maintain its protected status. [10] The statute listed those instances
in which personal information could be released by the department and
specifically authorized the release of motor vehicle information for the use
of any governmental agency, including any law enforcement agency in carrying
out its functions. [11] In that opinion, a sheriff had asked whether the
protections of section 119.07 (6) (aa) , Florida Statutes (2003) , allowed the
sheriff's office to exempt driver identification numbers and other identifying
information that could be present in records of the sheriff's department. It
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was concluded that the plain language of section 119.07(6)(aa), affected only
personal information contained in a motor vehicle record generated or held by
the Department of Highway Safety and Motor Vehicles and would not extend to
the records of other public agencies.

Subsequently, in Attorney General Opinion 2005-61, these statutory
confidentiality provisions were discussed in relation to a list of jurors'
names and addresses prepared by the clerk of court and obtained from drivers'
license or identification card records of the Department of Highway Safety and
Motor Vehicles. The opinion recognizes that the plain language of section
322.20(9), Florida Statutes, authorizes the Department of Highway Safety and
Motor Vehicles to give identifying information to the courts for the purpose
of establishing jury selection lists, but prohibits the courts from selling,
giving away, or allowing the copying of such information. In that instance,
the opinion concludes that the list of names obtained from the department was
afforded the protections of sections 119.07(6)(aa) and 322.20(9), Florida
Statutes 2003, but that such protections did not extend to a jury list created
by the clerk of the court pursuant to his or her duties under Chapter 40,
Florida Statutes.

As amended in 2009, the revised version of these confidentiality provisions
contained in section 119.0712(2), Florida Statutes,

"removes codification of the federal law. Instead, the bill makes it clear
that personal information, including highly restricted personal information,
contained in a motor vehicle record is confidential pursuant to the DPPA
[Driver's Privacy Protection Act of 1994, 18 U.S.C. ss. 2721 et seg .] by
cross-referencing the federal law and its protections. Further, it provides
that the information may be released only as authorized by the federal
act."[12]

As was the case with its state legislative predecessor, staff analysis for
section 119.0712(2), Florida Statutes, indicates that these changes will have
no fiscal impact on local governments. As this office noted in an Informal
Attorney General Opinion discussing an earlier codification of section
119.0712, Florida Statutes, if the Legislature intended this statute to
require local law enforcement agencies to delete certain information contained
in their records, such an impact should have been noted.[13]

Pursuant to Title 18 U.S.C. s. 2721(a), a state department of motor vehicles
may not knowingly disclose or otherwise make available to any person or entity
either "personal information"[14] or "highly restricted personal
information"[15] when this information has been obtained by the state
department of motor vehicles in connection with a motor vehicle record.
However, like Florida's previous statutes, the federal act recognizes
exceptions for permissible uses of this information.

Permissible uses for the personal information referred to in the federal DPPA
include "use by any government agency, including any . . . law enforcement
agency, in carrying out its functions[.]" Thus, personal information, that is

"information that identifies an individual, including an individual's
photograph, social security number, driver identification number, name,
address (but not the 5-digit zip code), telephone number, and medical or
disability information, but does not include information on vehicular
accidents, driving violations, and driver's status . . ."
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may be disclosed by the state department of motor vehicles to a law
enforcement agency for purposes of facilitating the agency's performance of
its functions. Any such motor vehicle records would be confidential in the
hands of the law enforcement agency.[16] However, to the extent information
is taken from these records and used in preparing other records of the law
enforcement agency, the confidentiality requirements do not reach records
created by subsequent users. Further, this statute does not speak to a
situation in which a driver produces his or her motor vehicle license or other
motor vehicle record for use by a law enforcement agency. Section
119.0712(2), Florida Statutes, and the federal DPEA address the obligation of
state motor vehicle departments to keep certain information maintained by
those agencies confidential and exempt and the confidential status of those
records in the possession of local law enforcement agencies. Once personal
information contained in a motor vehicle record is received from the
department and used in the creation of new records, however, it is no longer
protected by the DPEA or section 119.0712(2), Florida Statutes.

Thus, it is my opinion that pursuant to section 119.0712(2), Florida Statutes,
a driver's license number that is included in a law enforcement officer's
report is not confidential or exempt from disclosure and copying whether that
information

"a. was obtained from a statement by the owner of the driver's license;
b. was obtained by the officer when viewing the driver's license; or
c. was obtained from viewing a record of the Department of Highway Safety and
Motor Vehicles."

A driver's license number is "personal information" within the scope of
section 119.0712(2), Florida Statutes, and is confidential as it is held and
maintained in a "motor vehicle record" by the Florida Department of Highway
Safety and Motor Vehicles. This information continues to be confidential in
the hands of local law enforcement for permissible uses within the scope of
the statute and federal provisions. However, the statute does not reach to
records created by local law enforcement which may contain such personal
information.

Question Two

Your second question relates to both "personal information" and "highly
restricted personal information" as those terms are defined by Title 18 U.S.C.
s. 2725 and as that information is contained in a motor vehicle record.
Section 119.0712(2)(b), Florida Statutes, provides that "[p]ersonal
information, including highly restricted personal information as defined in 18
U.S.C. s. 2725, contained in a motor vehicle record is confidential" pursuant
to the federal act. However, the Florida statute allows the release of such
information "only as authorized by that act [the DDEA]." Thus, the Florida
Legislature has made certain Florida records subject to disclosure only as
authorized under federal legislation.

The federal DDEA defines "personal information" as follows:

"information that identifies an individual, including an individual's
photograph, social security number, driver identification number, name,
address (but not the 5-digit zip code), telephone number, and medical or
disability information, but does not include information on vehicular
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accidents, driving violations, and driver's status."[17]

"[H]ighly restricted personal information" is defined as "an individual's
photograph or image, social security number, medical or disability
information[.]"[18] The federal act also provides that the restrictions on
the disclosure of highly restricted personal information "shall not in any way
affect the use of organ donation information on an individual's driver's
license or affect the administration of organ donation initiatives in the
States."[19]

As provided in the federal act, personal information within the scope of the
act may be disclosed by the state department of motor vehicles for use by any
governmental agency, including a law enforcement agency, for "carrying out its
functions."[20] Thus, as discussed above, personal information contained in a
motor vehicle record of the Florida Department of Highway Safety and Motor
Vehicles may be disclosed by that agency to another governmental agency to
carry out government functions. The confidential nature of this personal
information obtained from state motor vehicle records applies to records of
the Florida Department of Highway Safety and Motor Vehicles and to those
records provided to local law enforcement for permissible uses within the
scope of the statute and federal provisions. Again, however, I would note
that the statute does not extend confidentiality to personal information
gathered from Department of Highway Safety and Motor Vehicles' records and
used to create new records for use by a law enforcement agency.

In sum, "personal information" and "highly restricted personal information" as
those terms are defined by 18 U.S.C. s. 2721 et seg. and as that information
is contained in motor vehicle records may be released by the Department of
Highway Safety and Motor Vehicles as authorized by the federal Driver's
Privacy Protection Act. The federal act characterizes as a "permissible use,"
the disclosure of this information to a law enforcement agency for purposes of
"carrying out its functions[.]" Motor vehicle records supplied to a local law
enforcement agency continue to be confidential when held for permissible uses
within the scope of the statute and federal provisions. However, the statute
does not provide confidentiality for information outside the scope of the
federal act or information included in records created by a local law
enforcement agency.

Sincerely,

Bill McCollum
Attorney General

BM/tgh

[1] See Ch. 2009-153, Laws of Fla.

[2] 18 U.S.C. s. 2721(b)(1).

[3] 18 U.S.C. s. 2721(b)(4).

[4] 18 U.S.C. s. 2721(a)(1) and (2), and (b)(1),(4),(6) and (9).

[5] Russell v. ChoicePoint Services, Inc. , 300 F. Supp. 2d 450 (E.D. La.,
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2004) .

[6] O'Brien v. Quad Six, Inc., 219 F.Supp.2d 933 (N.D. Ill. 2002). And see
Inf. Op. to Rep. Heyman, dated Sept. 5, 1997.

[7] Camara v. Metro-North Railroad Company , 596 F. Supp. 2d 517 (D. Conn.
2009) .

[ 8 ] Camara , supra .

[9] See Note B., s. 119.0712, Fla. Stat.

[10] See also Ragsdale v. State , 720 So. 2d 203 (Fla. 1998) (applicability
of particular exemption is determined by the document being withheld, not by
the identity of the agency possessing the record) .

[11] Section 119.07(6) (aa)2., Fla. Stat. (2004).

[12] Florida House of Representatives Staff Analysis, CS/HB 7027, dated April
1, 2009.

[13] See Inf. Op. to Hon. Sally Heyman dated September 5, 1997.

[14] 18 U.S.C. s. 2725(3) defines "personal information" as "information that
identifies an individual, including an individual' s photograph, social
security number, driver identification number, name, address (but not the
5-digit zip code) , telephone number, and medical or disability information,
but does not include information on vehicular accidents, driving violations,
and driver' s status . "

[15] See 18 U.S.C. s. 2725(4) which defines the term as "an individual's
photograph or image, social security number, medical or disability
information [ . ] "

[16] See Op. Att'y Gen. Fla. 04-54 (2004).

[ 17 ] 18 U . S .C . s . 27 25 ( 3 ) . And see Camara v. Metro-North Railroad Company ,
596 F. Supp. 2d 517 (D. Conn. 2009) (DPPA did not require that driver
histories be excised of all personal information unless requestor had DPPA
permitted use; such reading did not comport with legislative history nor plain
language of statute.)

[18] See 18 U.S.C. s. 2725(4).

[19] See 18 U.S.C. s. 2721(a)(2).

[20] 18 U.S.C. s. 2721(b)(1).
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State of Florida
Office of the Attorney General

Advisory Legal Opinion (Formal)
Number: AGO 2005-41
Date: July 12, 2005
Subject: Traffic, use of unmanned cameras

Mr. Samuel S. Goren
City of Pembroke Pines Attorney
3099 East Commercial Boulevard
Suite 200
Fort Lauderdale, Florida 33308

RE: MUNICIPALITIES - UNIFORM TRAFFIC CONTROL LAW - ORDINANCES - CAMERAS - use
of unmanned cameras to monitor traffic violations. Ch. 166, Fla. Stat. , and
s. 316.075, Fla. Stat.

Dear Mr. Goren:

On behalf of the Pembroke Pines City Commission you have asked for my opinion
on essentially the following questions:

1. May the City of Pembroke Pines enact an ordinance authorizing the city to
monitor violations of traffic signals within the city?

2. If the answer to Question One is "yes," may the city use unmanned cameras
to monitor intersections and document traffic violations?

3. If the answers to Questions One and Two are both "yes," may the city use
the photographic evidence from the unmanned cameras to advise a car owner of a
violation?

4. If the answers to Questions One and Two are "yes," may the city use its
code enforcement special magistrate, and enforcement procedures provided in
Chapter 162, Florida Statutes, to enforce violations of traffic signals?

5. If the answers to Questions One and Two are "yes," is the city authorized
to install the unmanned cameras at intersections for state and/or county roads
as long as all authorities with jurisdiction over such roads consent and use
the photographic evidence in the same manner as the city for violations
documented at intersections involving only city streets?

According to your letter, the City of Pembroke Pines seeks to enhance public
safety within the city by attempting to reduce dangerous driving behavior
relating to the failure to obey red light indications on traffic signal
devices, a laudable goal. The city commission desires to enact an ordinance
authorizing the city to monitor traffic signals within the city. The city
would install unmanned cameras at intersections within the city to record
vehicles that fail to stop for red lights. The photographic evidence from the
unmanned cameras would be used to advise the vehicle's owner of the violation.

Questions One and Two

Attorney General Opinions: Exhibit I-11

93



Chapter 316, Florida Statutes, is the "Florida Uniform Traffic Control Law."
Section 316.002, Florida Statutes, expresses the legislative intent for
adopting this law, stating:

"It is the legislative intent in the adoption of this chapter to make uniform
traffic laws to apply throughout the state and its several counties and
uniform traffic ordinances to apply in all municipalities. The Legislature
recognizes that there are conditions which require municipalities to pass
certain other traffic ordinances in regulation of municipal traffic that are
not required to regulate the movement of traffic outside of such
municipalities. Section 316.008 enumerates the area within which
municipalities may control certain traffic movement or parking in their
respective jurisdictions. This section shall be supplemental to the other
laws or ordinances of this chapter and not in conflict therewith. It is
unlawful for any local authority to pass or to attempt to enforce any
ordinance in conflict with the provisions of this chapter ." (e.s.)

The Legislature clearly recognized the authority of municipalities to adopt
certain local legislation to control traffic and parking within
municipalities.

In section 316.008, Florida Statutes, the traffic control law enumerates
several areas that local authorities are authorized to address, including,
"[r]egulating, restricting, or monitoring traffic by security devices or
personnel on public streets and highways, whether by public or private parties
. . . ."[1] As this office concluded in Attorney General's Opinion 97-06, the
use of an unmanned camera to record vehicles that do not remain stopped and
standing at a steady red light as required by section 316.075(3)(a), Florida
Statutes, would appear to fall within the scope of this authority.

Thus, it is my opinion that the City of Pembroke Pines is authorized by the
terms of section 316.002 and 316.008, Florida Statutes, to enact an ordinance
authorizing the city to monitor violations of traffic signals within the city
and to use unmanned cameras to monitor intersections and record traffic
violations.

Question Three

As discussed above, it is my opinion that the City of Pembroke Pines is
authorized to monitor violations of traffic signals within the city and to use
unmanned cameras to record the license tag numbers of cars involved in such
violations.

It is a rule of statutory construction that an express power duly conferred
may include the implied authority to use the means necessary to make the
express power effective, although such implied authority may not warrant the
exercise of a substantive power not conferred.[2] The City of Pembroke Pines
is granted the authority to regulate and monitor traffic on municipal streets.
The express power to regulate and monitor would appear to encompass the
authority to advise those in violation of local ordinances that their actions
had been recorded by traffic cameras installed to detect such violations. I
see no impediment to the city taking such steps in a public safety effort to
reduce dangerous driving behavior relating to the failure to obey red light
indications on traffic signal devices.

Therefore, it is my opinion that the City of Pembroke Pines may use the
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photographic evidence from unmanned cameras to advise a car owner that his or
her license tag number has been recorded in a violation of the traffic laws.

Question Four and Five

In a 1997 Attorney General Opinion requested by Palm Beach County, this office
considered whether a county could enact an ordinance authorizing the use of
unmanned cameras at traffic intersections for the purpose of issuing citations
for violations of section 316.075, Florida Statutes. Attorney General Opinion
97-06 concluded that the use of unmanned cameras to detect vehicles that do
not remain stopped and standing at a steady red light as required by section
316.075(3) (a) , Florida Statutes, would appear to come within the scope of
statutory provisions authorizing local governments to monitor traffic by
security devices on public streets and highways.

The problem identified in the opinion was whether unmanned "electronic traffic
infraction detectors" may independently be used as the basis for issuing
citations for violations of these traffic laws. The provisions of the Uniform
Traffic Code require that citations be issued when an officer "observes the
commission of a traffic infraction[ . ] " [3] (e. s . ) Thus , in order for
citations for violations of traffic control laws to be issued, the statutes
appear to require that an officer enforcing the traffic law personally observe
or have personal knowledge of the particular infraction that serves as the
basis for issuing the citation. The opinion concluded that nothing precludes
the use of unmanned cameras to record violations of section 316.075, Florida
Statutes, but a photographic record of a vehicle violating traffic control
laws may not be used as the basis for issuing a citation for such violations.
This office has suggested that legislative amendments would be necessary to
allow the photographic record from unmanned cameras monitoring intersections
to be used as the sole basis for issuing citations.

Chapter 316, Florida Statutes, contains provisions regulating traffic control
signal devices and mandating a vehicular stop at a red light. Section
316.075, Florida Statutes, designates the colors to be used for traffic
control signal lights used to control traffic, including municipal traffic,
and requires that "the lights shall indicate and apply to drivers of vehicles
and pedestrians" as described therein. [4] Pursuant to section
316.075(1)(c)1., Florida Statutes:

"Vehicular traffic facing a steady red signal shall stop before entering the
crosswalk on the near side of the intersection or, if none, then before
entering the intersection and shall remain standing until a green indication
is shown . . . ."

The statute recognizes that municipal and county authorities .may take certain
actions to regulate traffic turning on a steady red signal. [5] The statute
makes a violation of section 316.075, Florida Statutes, a noncriminal traffic
infraction, punishable pursuant to Chapter 318 as a moving violation. [6]
Thus, Chapter 316, Florida Statutes, contains enforcement and penalty
provisions for violations of traffic control signal lights.

In light of the proscription contained in section 316.007, Florida Statutes,
that "no local authority shall enact or enforce any ordinance on a matter
covered by this chapter unless expressly authorized, " this office continues to
be of the opinion expressed in Attorney General Opinion 97-06 that legislative
changes are necessary before local government9 may issue traffic citations and
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penalize drivers who fail to obey red light indications on traffic signal
devices.

Sincerely,

Charlie Crist
Attorney General

CC/tgh

[1] Section 316.008 (1) (w)., Fla. Stat.

[2] See, e.g. , Molwin Investment Company v. Turner, 167 So. 33 (Fla. 1936) ;
Gessner v. Del-Air Corp., 17 So. 2d 522 (Fla. 1944) ; cf. Thayer v. State,
335 So. 2d 815, 817 (Fla. 1976) ; Dobbs v. Sea Isle Hotel, 56 So. 2d 341 (Fla.
1952) ; Ideal Farms Drainage District v. Certain Lands, 19 So. 2d 234 (Fla.
1944) .

[3] Section 316.640(5)(a), Fla. Stat.

[4] See s. 316.075(1)(a), indicating the actions to be taken when a green
indication is given; s. 316.075(1)(b), Fla. Stat., providing direction when a
steady yellow indication is presented; and s. 316.075(1)(c), Fla. Stat.,
relating to a steady red indication.

[5] See 316.075(1)(c)1.a. and b., Fla. Stat., allowing counties and
municipalities to prohibit right turns against a steady red signal at any
intersection and to prohibit a left turn onto a one-way street intersecting
another one-way street at a steady red signal.

[6] See 316.075(4), Fla. Stat.
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IN THE COUNTY COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE C00NTY, FLORIDA

TRAFFIC DIVISION
CASE NUMBER 2462LAH

STATE OF FLORI DA, )
)

Plaintiff, )
)

vs. )
)

YOSMANI CONDE, )
}

Defendant. )
)

RULING

The above entitled cause came on for hearing,

before the Honorable Steven Leifman, Judge of the above-

styled Court at the Richard E. Gerstein Justice Building,

1351 N.W. 12* Street, Miami, Florida, 33125, on Friday,

April 1, 2011, commencing at 3:24 p.m.
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APPEARANCES:

HONORABLE STEVEN LE!?MAN
COUNTY COURT JUDGE
Richard E, Gerstein Justice Building
1351 N A 12 street
Miami, florida, 33125

WEISS SEROTA HELFMAN
PASTORIZA COLE & BONISKE, P. I,
BY: MICHAEL POPOK, ESQUIRE
BY: SAMUEL I. ZESKIND, ESQUIRE
200 East Broward Boulevard - Suite 1900
Fort Lauderdale, FL 33301
On behalf of Coral Gables, Aventura,
Miami Gardens, North Bay Village, and
Bal Harbor Village.

CITY OF MIAHI GARDENS
BY: MONICA D. BARNES, ESQUIRE
Assistant City Attorney
1515 N.W. 167° Street - Bldg 5, suite 200
Miami Gardens, Florida 33169
On behalf of the City of Miami Gardens

CITY OF MIAMI SEACH
BY: ALEKSANDR BOKSNER, ESQURIE
Senior Assistant City Attorney
1700 Convention center Drive - 4© Floor
Miami Beach, Florida 33139
On behalf of the City of Miami Beach

THE TICKET CLINIC
BY: TED L. HOLLANDER, ESQUIRE
1580 South Federal Highway
Fort Lauderdale, Florida 33316
On behalf of the Defendant.
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1 (Thereupon, the following proceedings were had:)

2 THE COURT: Good afternoon, everybody. Thank

3 you. All right. Good afternoon. I apologize to

4 everybody for the slight delay.

5 I want to thank both sides for all of their

6 hard work/ my bad back, my poor eyesight, now. I

7 think this is the most voluminous traffic case I've

8 seen in my life. I've never read so many contracts

9 in my life, particularly for a traffic case, so I do

10 appreciate it.

I1 Either of the parties want to add anything

12 before I make a ruling?

13 MR. HOLLANDER; I have nothing to add.

14 THE COURT: Okay. Well at least, why don't we

15 have you make an appearance,

16 I don' t know if there' s a record going on

17 this or not, but if there is -- okay.

18 MR. ROLLANDER: Ted Hollander for the driver.

19 THE COURT: Okay. Thank you.

20 MR. POPOK: Good afternoon, Your Honor. Michael

21 Popok, along with my colleague, Sam Leskind, on

22 behalf of the collective cities of Coral Gables,

23 Aventura, Miami Gardens, North Bay Village, and Bal

24 Harbor village.

25 And, just so we can have a record, I also
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1 have a group of fellow City Attorneys here, that

2 would like to identify them selves, as well.

3 THE COURT: Bure. Welcome.

4 MR. BOSCH: Alexander Bosch on behalf of the

5 City of Miami Beach.

6 THE COURT: Counsel.

7 MS. BARNES: Monica Barnes, Assistant City

8 Attorney for the City of Miami Gardens.

9 THE COURT: Anybody else want to be introduced?

10 Okay. All right. Thank you all, very, very much.

I1 Well, I' ve had an opportunity to read all

12 of the information that was provided to me, the

briefs, and I appreciate all the additional

14 information that was provided and I am ready to rule.

15 Counsel has filed a motion on behalf of

16 several defendants, to dismiss several uniform

17 traffic citations involving a relatively new statute

18 which allows traffic enforcement by use of a red-

19 light camera.

20 In support of his motion, Counsel makes

21 three specific claims. The first claim is that the

22 statute is unconstitutional because it violates equal

23 protection by creating two inequitable classes; those

24 drivers observed by and cited as a result of a red-

25 light camera, and those who were observed and stopped
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1 by law enforcement officers.

2 They also contend that the contract

3 violates the statute Decause it provides incentives

4 between the municipality and the vendor or vendors,

5 thus establishing a quota system, which is

6 specifically prohibited by law and should, therefore,

7 stop the enforcement of the red-light camera.

8 The third claim is that the existing

9 procedures to pay or contest the citation is not a

10 voluntary process, but one 'that is coercive, making

11 it impossible for a defendant to make a knowingly and

12 intelligent decision.

13 At our previous hearing, I ruled on the

14 first and third claims, but I would like to clarify

15 them, as well, today. Clearly, it is a doctrine of

16 constitutional law that only a person whose rights

17 are affected and/or prejudiced may attack a

18 constitutional -- excuse me, constitutionality of

19 such a law.

20 In this case, regarding claim one, the

21 defendants actually benefit from this statute,

22 because defendants cited by camera, initially rece:tve

23 no uniform traffic citation, have absolutely no

24 record of their conduct, pay a reduced fine and never

25 face the possibility of an adjudication, unlike those
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who are charged by law enforcement, by a law

2 enforcement officer.

3 Therefore, as to the defendants' first

4 claim, I find that they have no standing, and deny

5 relief on that claim.

6 As to claim three, as I ruled last week in

7 our previous hearing, I also find little merit. The

8 notice of violation does not even rise to the filing

9 -of a uniform traffic citation. Potentially, a

10 violator of this law could run a red light hundreds

it of times, pay the notice, and never have a record of

12 their driving pattern.

13 If the Defendant feels the notice of

14 violation is not meritorious, they always have the

15 right to access a court of law and have a traffic

16 hearing officer or a judge listen to the matter, and

17 addresse appropriately, the issue.

18 Maybe this argument might have been

19 stronger, had the Legislature elected to continue to

20 allow municipalities to adjudicate their own cases in

21 their own venues, but they didn' t.

22 There is absolutely no evidence to suggest

23 that the Court has not been fair in its adjudication

24 of these cases. In fact, my own review of the cases

25 indicates that a fair number of -- a fair number of
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I these cases was actually dismissed at the trial

2 setting.

3 A Federal Appellate Court, in Illinois,

4 took: up this issue. Believe it or not, it made it

5 all the way to federal appeals, and what they found

6 is that where the rights of a defendant - and this

7 is interesting because, in Illinois, it was a lot

8 more strict than the Florida law.

9 They actually have a vicarious liability

10 standard in Illinois, so the owner of a vehicle is

11 strictly responsible for the driver. They don't even

12 allow an ID issue as a defense.

11 And so, in Illinois, what the Federal Court

14 found is that, they said: The Plaintiff's contention

15 that vicarious liability offends the substantive

16 component of due process was quote/unquote, a dud,

17 very flowerily written.

18 Substantive due process depends on the

19 existence of a fundamental liberty interest, and no

20 one has a fuádamental right to run a red light or

21 avoid being seen by a camera on a public street, the

22 Federal Court found.

23 Which, f rankly, leads us to the Def endant ' s

24 final claim that the contract violates the statute

25 because it provides incentive between the
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1 municipality and the vendor, thereby creating some

2 type of ouota system.

3 After review of the contracts, I can find

4 no such violation. The clause seems to temporally

$ ensure that the municipality does not lose any money

6 on the program and possibly assists with the cash

7 flow issues that may atise in the course of the

8 system.

9 All contracts require a flat monthly fee as

10 required by law, and I couldn't find, nor was there

11 any evidence presented, that would show that these

L2 contracts resulted in a quota,

13 In fact, it could even be. argued that under

14 the flat fee system that's under the law, the contact

15 creates a disincentive to have a quota.

16 As a result, and after reading all the

17 briefs and the contracts that were .provided to me,

18 the Defendant' s motion is hereby denied.

19 Thank you all, very, very much.

20 (Thereupon, the proceedings were concluded.)

21

22

23

24

25
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C-&R-T- I+F- I-C--A -T- E

STATE OF FLORIDA}
COUNTY OF MIAMI-DADE) SS:

I hereby certify that the foregoing pages

numbered from a to 8, is a true and correct transcript, to

the best of my ability, of the proceedings recorded via

the FTR system, had before the Honorable Steven Leifman,

Judge of the aforementioned Court, at the time and place

stated in the caption thereof.

I further certify that I am not a relative,

employee, attorney, or counsel to any of the parties

hereto, or otherwise interested in said cause

Dated this 4th day of April, 2011.

JaK.W
JANICS K. SARGENT
TRANSCRIPTIONIST
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IN THE BROWARD COUNTY COURT
IN AND FOR THE

SEVENTEENTH JUDICIAL CIRCUIT OF FLORIDA

STATE OF FLORIDA,
Plaintiff,

CASE NUMBER: I l-005631TI20A
Vs,

JUDGE: STEVEN P. DELUCA
SOUTH EAST FLORIDA ZlMMER

Defendant.

ORDER DENYlNG DEFENDANT'S MOTION TO DISMISS
FOR EOUAL PROTECTION AND DUE PROCESS VIOLATIONS

This matter has come before the court upon Defendant's Motion to Dismiss.

The defendant is being prosecuted under F.S §316.0083 for Running a Red Light,

in the State of Florida running a red light may be prosecuted by a Uniform Trafße

Citation issued by a Law Enforcement Officer who either directly viewed the

violation or upon probable cause after, and as the result of, a traffic accident

investigation. Alternatively a prosecution may commence after a Traffe

Enforcement Ofticer views a video captured by what is now commonly referred to

as a Red Light Camera. This case involves the Red Light Camera.

In 2010 the Florida Legislature enacted F.S. §316.0083 which is referred to

as the Mark Wandall Traffic Safety Program Act. The said act allows that pursuant

to contract with a private company, (in this matter ATS,) Red Light Cameras are

Page 1 ol'1 i
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installed at designated miersections. When a suspected violation is detected by the

system, a video and 2 still images are recorded of the event. ATS sends to the

Police Department a link to the event and the images are reviewed by a Traffic

Enforcement Officer. If the Traffie Enfbreement Officer believes a violation to

have occurred, NTS is directed to send a Notice of Violation not to the

driver/violator but to the registered owner of the involved vehicle. If there is more

than one registered owner, then the Notice of Violation is sent to the owner first

appearing on the registration. This initial Notice of Violation must be sent within

30 days of the alleged violation by First Class Mail. If the person to whom the

Notice of Violation is directed pays within 30 days, the matter is concluded

without any driver's license record entry (no points or driving school or

memorialization which would allow Judges, Traffic Hearing Officers or future or

current employers to become aware of the red light violation no matter how

numerous or frequent.) Should the person to whom notice has been provided not

respond within 30 days from the Notice of Violation, a State Uniform Traffic

Citation is issued by Certified Mail (return receipt not required by the statute) to

again the first (if multiple) registered owner (not the violator) and the matter is

scheduled in the County Court before a Judge or Traffic Hearing Officer. Pursuant

to statute, the Uniform Traffic Citation must be issued within 60 days of the

alleged violation. If the Defendant challenges the citation and is at trial found
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Guilty, a fine of up to $500 plus court costs may be imposed but no points may be

assessed nor may the violation be considered for automobile msurance surcharge.

F.S. §322.27. Note should be taken that after trial the violation will be recorded

on the defendant's driving record as "Red Light Camera Violation" again as an

incident ofownership.

At the typical trial the TrafYic Enforcement Officer first presents a Certißed

Motor Vehicle Registration to establish that the prosecution is proceeding against

the Registered Owner or the first Registered Owner as the case may be. Next, the

Traffic Enforcement Officer presents a Mail Log from ATS as a business record

to establish that the required notices were timely provided in compliance with the

statutorily mandated methods and times specified. The Prosecution certifies this

Mail Log pursuant to F.S. §90.803(c) eliminating the need to call witnesses to

establish the mailing procedures. This Court deems that the compliance with the

issuance within 30 days of the alleged violation and having 30 days in which to

respond before the issuance ofUniform Traffic Citation are conditions precedent to

authority to issue the Uniform Traffic Citation (within 60 days.) Also of import

is that the Erst notice is sent, pursuant to statute. First Class Mail and the Uniform

Traffic Citation is sent Certified Mail return receipt not specified. F.S.

§316.0083(1)(C)(1)(b) provides that "Delivery of the traffic citation constitutes

notification under this paragraph" which makes crucial the proofof mailing in the
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ordinary course of the business practice. (A non-red light camera Unifonn Traffic

Citation must contain a certification by an Officer that the citation was Personally

Delivered to the Defendant.) The Traffic Enforcement Officer then moves to

introduce the images of the event as evidence of the alleged violation. F.S.

§316.0083(1) provides that the images are admissible and in effect the legislature

has legislatively declared these images "self-authenticating " Although

authentication is by this statute satisfied, a relevance analysis must still be

established: date of offense; location; matter depicted fairly and accurately

portrays what is intended to be portrayed. Much of this analysis necessitates the

displaying of the images by way proffer or a conditional admission before ruling

on the admission of the images into evidence.

The Defendant suggests that these proceedings are quasi-criminal and that

Confrontation Clause protections apply. What are the nature of these proceedings

and what rights attach to the defendant? F.S. §318.18 declares "civil penalty" as

the result of a guilty finding and Rule 6.460(a) Fla.R.Tr.Ct speaking to the rules of

evidence states "the rules ... shall be the same as in civil cases.". However the

Florida Supreme Court in State v. Johnson, 345 So.2d 1069 (Fla. 1977) held " It

is undisputed that if one chooses to contest a traffic citation all constitutic»7a v

guaranteed due process rights (emphasis added) are available to him"(Id at 1072)

while at the same time declaring the proceedings to be "civil in nature. (Id at

Paee 4 of i1
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1070.) F.S. §318.14(6) declares that the burden of proof in a traffic infraction trial

is "beyond a reasonable doubt." Rule 6.325 imposes a "speedy trial" period of 180

days after service and Rule 6.340(DX3) provides a sample form for the Defendant

for an Affidavit of Defense or Admission and Waiver of Appearance in which the

defendant pleads "Not Guilty" "Guilty" or "No Contest" to the charge. This

suggest form also has the defendant acknowledge "That I understand that I am not

required to make any statement." The action is styled "State of Florida" vs .... the

Defendant. It would seem that both the Legislature though Statute and the Florida

Supreme Court through Rule recognize the genesis of traffic court in criminal court

and afford the accused quasi-criminal protections e.g. "defendant" "guilty" "not

guilty" "no contest" "proof of guilt beyond reasonable doubt" "speedy trial"

"...not required to make any statement" to plea by mail.

The significance of this is then does the self-authentication (without some

live testimony) to the red light camera digital image process as provided for in F.S.

§316.0083 and the State's reliance on F.S. §90.803(c) (certification of business

records in lieu of live testimony) conflict with the United States Supreme Court

trilogy of Crawfbrd, Melendez-Diar and most recently Bullcoming firmly

denouncing Confrontation Clause violations. Craw/brd v. Washington, 541 U.S.

36, 124 S.Ct. 1354, 158 LEd.2d 177 (2004), Me/endez-Diar v. Massachusetts 129

S.Ct. 2527, 2529 (U.S.Mass.,2009) Bu//coming v. New Mexico, - S.Ct. --, 20] I
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WL 2472799. U.S.N.M.(June 23, 2011 ). The Florida Supreme Court addressed the

Confrontation Clause Issue with regard to a breath test affidavit in State v. Be/vin.

986 So.2d 516 (Fla.. 2008). However all of these cases are criminal cases and

must be considered in conjunction with what evidence is being sought to be

introduced. We do not berc deal with a lab result or conclusion of"another" but a

digital video recording. For this the State offers the "Silent Witness Theory" to

satisfy the predicate to the introduction of the digital images. Fagner v. State 707

So2d 827 (lDCA 1998), a criminal case sets forth the criteria for Silent Witness

Admission as:

"We thus hold that relevant photographic evidence may be admitted into
evidence on the "silent witness" theory when the trial judge determines it to
be reliable, after havmg considered the following:

(1) evidence establishing the time and date of the photographic
evidence;

(2) any evidence ofediting or tampering;

(3) the operating condition and capability of the equipment producing
the photographic evidence as it relates to the accuracy and reliability
of the photographic product;

(4) the procedure employed as it relates to the preparation, testing
operation, and security of the equipment used to produce the
photographic product, incfuding the security of the product itself; and

(5) testimony identifying the relevant participants depicted in the
photographic evidence." (1d. at 831.)

Wagner requires some live testimony. This Court accepts that the testimony
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at trial under oath by the TrafGc Enforcemem Ofûcer satisfies the Wagner

requiremeras and any confrontation clause issues that may be applicable.

Next the Defense challenges this statutory scheme on equal protection and

due process grounds claiming that this scheme is one of revenue and not safety and

thereby challenges the State's power to regulate this conduct. The Defense

suggests that no rational basis exists. In the traditional police officer witnessed red

light violation case, the officer observes what he or she believes to be a violation.

then conducts a traffic stop, determines if there is an emergency or malfunctioning

red light equipment, and then issues a uniform trafTic citation to the actual alleged

violation. If the defendant pleads or is found guilty the violator is identified and

the violation is entered upon the defendant's driver's license record. Points may or

may not be imposed depending on the facts and driving record of the defendant

present before the court Under this red light camera scenario the actual violator is

never identified and if payment is made within the first 30 days of notification,

then no evidence of the violation will appear on anyone's driving record whether

as a incident of ownership or as having been the violator. This scheme abandons

the point system of F.S. §322.27 to help identify errant and dangerous drivers

which has been in place fbr over 50 years.
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§322.27. Authority of department to suspend or resoke states in part:

(3) There is established a point system ....for the determination of the
i uing qualification of any person to operate a motor vehicle.... (emphasis

(a) When a licensee accumulates 12 points within a 12-month period, the period of
suspension shall be for not more than 30 days.

(b) When a licensee accumulates 18 points. including points upon which
suspension action is taken under paragraph (a), within an 18-month period the
suspension shall be for a period ofnot more than 3 months.

(c) When a licensee accumulates 24 points, including points upon which
suspension actaon is taken under paragraphs (a) and (b), within a 36-month period
the suspension shall be for a period of not more than 1 year.

(d) The point system shall have as its basic element a graduated scale of points
assigning relative values to convictions of the following violations:

.... 6. A violation of a traffic control signal device as provided in s. 316.074(1) or
s. 316.075(1)(c) 1.-4 points.(Traditional Red Light Enforcement.) However no
points shall be imposed for a violation ofsJ6.074LL) or s. 316.075£1)(c) I when
a driver has failed to stop at a traffic signal and when enforced bÑtraffic
mfraction enforcement officer. (Red Light Camera Enforcement.) In addition a
violation of s. 316.074( l ) or s. 316.075( I )(c) L when a dri ver has failed to stop at a
traffic signal and when enforced by a traffic infraction enforcement officer (Red
Light C amera Enforcement) may not be used for purposes of setting motor vehicle
msurance rates.

Under this R.ed Light Camera scheme Judges, Traffic Hearing Officers and

employers may never know that the people who are entrusted with our most special

commodity, our children, and who are driving our school busses, or those who are

driving the 9.000 gallons of gasoline as Class A fuel tanker truck operators, or our

elderly who are driving well beyond their years, are errant and dangerous and are

Page 8 of 11
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habitual red light runners because they legally bought the secrecy of their

violations as they repeatedly paid within the Hrst 30 days and no State Drivers

1.icense Record was created. The more affluent can disregard red light cameras

n ithout consequence to their privilege to drive and not be concerned about a

potential suspension or habitualization so long as they pay promptly. The errant

driver, the violator, is never identified for remediation or removal from our streets.

(A point of note in 2009 approximately 13,832 Florida Drivers had their driving

privileges suspended for excessive point accumulations. (Florida Department of

Highway Safety and Motor Vehicles 3/3/2011)). The Defense suggests that no

legitimate State Interest is served by abandoning traditional police officer red light

traffic enforcement in favor of this new technology other than the ability to

generate large amounts of revenue.

Other courts have suggested that holding the owner responsible makes the

owner more aware of to whom he or she entrusts their vehicle and thereby

hnproves safety. (See Irdis vs City of Chicago, 552 F.3d 564 (7th Circuit 2009))

wherein Chief Judge Easterbrook writing for the court opined "Fining a car's

owner is rational ... Owners will take more care when lending their cars. (Id at

566.) What is central here is if there is in fact behavior modification at these Red

Light Camera intersections what is responsible for the modißed behavior.

Looking to results only in a non-controlled situation may fail to account for other
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present variables. The legislative reasoning it seems is that a stimulus at the

intersection is responsible for changing the behavior the owner who may be great

distances away as would be the case in a student having their parent's car which

hundreds of miles away from home while at school. If in fact behavior is affected

at Red Light Camera controlled intersections could one, as the legislature did,

attribute this changed behavior to the Red Light Camera ticketing scheme.

Could one dispute that this conduct modification could be the result another

variable such as the posting of the required sign 200' in advance of the intersection

notifying drivers that the next red light intersection has cameras in place to capture

violations. Could one not also suggest that posting a sign 200' in advance of an

intersection announcing "motorcycle cop with ticket book in hand at the next

intersection" certainly be a stimulus that would effect a changed behavior upon the

driver as he or she approaches the intersection. However this Court is limited in

its authority and may not substitute its judgment for that of the legislature. The

courts may not use the equal protection clause to "second -fguess" legislative

decisions. (See Grant v. State, 770 So.2d 655 (Fla. 2000)). This Court would have

to affirmatively find that the Legislature could not possibly have had any rational

basis whatsoever before this Court would be permitted to strike the legislative

findings, 3299 N. Fed i Hwy., Inc. vs. Bd ofCh Comm·rs ofBroward Cty., 646

So2d. 215, 226-27 (Fla. 4DCA 1994). Although this Court has concerns as
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expressed in this Order, this Court is unable to conclude that the Legislature has

acted wholly arbitrary. A statutory classification "must be upheld against equal

protection cha11ence if there is any reasonably conceivable state of facts that could

provide a rational basis for the classification. Tiedemann's v. Dep't a

Serv's. 862 Sn2d 34.5, 846 (Fla. 4DC-'1 2003). The House or Representatives

Stañ' Analysis of this Bill clearly shows there were competing positions and the

legislature chose to accept that Red Light Camera enforcement reduces traffic

crashes. (Staff Analysis Bill #: CS/CS/HB 325).

Therefore Defendant's Motion to Dismiss is DENIED.

DONE AND ORDERED this 17*day of August 201 I in Broward County, Florida.

Judge Steven P. DeLuca
Broward County Court

Cc: State,
City,
Defense
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IN THE COUNTY COURT
IN AND FOR PALM BEACH COUNTY

STATE OF FLORIDA
TRAFFIC DIVISION BELLE GLADE

CASE NO: 2011TR096195AXX

STATE OF FLORIDA,

vs.

JOSE MANGUAL
Defendant.

ORDER

The Defendant in this case was stopped by a uniformed law officer in a

marked vehicle, and ticketed for the traffic infraction of running a red light.

The Defendant correctly notes that the Florida statute applicable to his traffic

infraction provides for a fine of $230.00, and for a certain number ofpoints on his

driving record. See: Sec. 316.074(1) and 316.075(1)(c)(1), Fla.Stat. (2010). He

also correctly notes that someone else who runs the very same red light in exactly .

the same manner, but who happens to receive his or her ticket because of a photo

taken by a "red light camera" - that that person only faces a statutory fine of

$158.00. Not only that, but if the fine is paid within 30 days of the notification, by

statute it results in no points on his or her driving record - meaning no blemish at

1
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all on the driving record. One of the Defendant's complaints is that he is not

afforded the same lower fine or the same statutory option for keeping his driving

record blemish free. See: Sec. 316.0083, Fla.Stat. (2010).

The Defendant maintains these conflicting statutory consequences, for

precisely the same offense committed by two different people in precisely the same

way, are a violation of "equal protection of the laws" as guaranteed by both the

United States Constitution and the Florida Constitution.

"Under the Florida Constitution, the equal protection and due process

standards are the same as the federal standards." Modern, Inc. v. Florida Dept. of

Transp., 381 F.Supp. 2d 1331, n.26 (M.D. Fla. 2004)(citing Duncan v. Moore. 754

So. 2d 708 (Fla. 2000)).

The Defendant asks this Court to find the Florida Statute under which he is

charged - Sec. 316.075, Fla.Stat. - to be unconstitutional, and therefore that the

Court dismiss the infraction against him.

The Defendant contends that the unequal penalty provisions create one set of

laws that apply only to a particular class of defendants, and not to another, based

solely on the mechanism employed by the government for enforcement. He argues

that this constitutes a clear denial ofequal protection of the laws for defendants who .

have committed the same offense in the same manner. He also contends that "equal

2
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protection of the laws" means it is constitutionally required that citizens

committing the same offense in the same manner cannot face different statutorily

imposed penalties - and in the later contention he is correct.

As this Court views it though, the most fundamental problem with the

Defendant's argument is that the unequal fines and the different driving record

consequences for running a red light, about which he complains, are not exactly

addressed to the same class of people. Nor is it entirely correct that the allegedly

conflicting statutory provisions prohibit precisely the same conduct.

On the one hand, Section 316.075, which this Defendant is charged with

violating, specifically applies only to the actual driver ofthe vehicle at the time the

vehicle ran the red light, and even requires the officer issuing the ticket to have

witnessed the offense. The statute applies to the driver and only the driver, and

applies whether or not he or she owns the vehicle involved.

On the other hand, Sec. 316.0083 authorizes use of "red light cameras" and

provides for issuance of traffic citations to those whose vehicles are caught on

camera running red lights; but the statute specifically applies to the owners of the

vehicles involved - and only to the owners. The statute provides that it is the motor

vehicle's owner who gets the ticket, whether or not he or she was the one

3
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actually driving the vehicle when the vehicle was caught on camera sailing through

a red light.

One statute gives a motive for drivers of motor vehicles to obey red lights.

The other statute gives a motive to automobile owners to see to it they and anyone

else driving their motor vehicle, whether or not the owner is with them, obey red

lights. As such, there is no violation of equal protection because the statute not

only applicable to different classes ofpeople, but it is rationally related to a

legitimate state interest.

As this Court sees it, these different provisions addressing the same offense

of running a red light are applied by the statute to different people, with different

consequences, which, this Court finds, is not a violation of the constitutional

guarantee of "equal protection of the laws" as found in both the Florida

Constitution and the United States Constitution.

This Court finds Section 316.075, Fla.Stat. -- i.e., the statute applicable to

this Defendant's traffic infraction - is Constitutional.

Accordingly, it is Ordered and Adjudged that the Defendant's motion to

dismiss the infraction is Denied.

4

Palm Beach County, Judge Bailey, 08/18/2011: Exhibit J-24

120



DONE AND ORDERED in Belle Glade, Palrn Beach County, Florida,

this 18* day of August, 2011. SIGNED & DATED
AUG 1 8 2011

NÉhbb ÉÝÑ
COUNTY COURT JUDGE

Copies furnished:

John J. Bajger, Office ofthe Attorney Generel, 1515 N. Flagler, Suite 900, West Palm
Beach, Florida 33401
Ted L. Hollander, The Ticket Clinic, 1580 South Federal Highway, Fort Lauderdale,
Florida 33316
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IN THE COUNTY COURT
IN AND FOR PALM BEACH COUNTY

STATE OF FLORIDA
TRAFFIC DIVISION BELLE GLADE

CASE NO: 2011TR096195AXX

STATE OF FLORIDA,

vs.

JOSE MANGUAL
Defendant.

CORRECTED O R D E R
(Grammatical Correction Only)

The Defendant in this case was stopped by a uniformed law officer in a

marked vehicle, and ticketed for the traffic infraction of running a red light.

The Defendant correctly notes that the Florida statute applicable to his traffic

infraction provides for a fine of $230.00, and for a certain number of points on his

driving record. See: Sec. 316.074(1) and 316.075(1)(c)(1), Fla.Stat. (2010). He

also correctly notes that someone else who runs the very same red light in exactly

the same manner, but who happens to receive his or her ticket because of a photo

taken by a "red light camera" - that that person only faces a statutory fine of

$158.00. Not only that, but if the fine is paid within 30 days of the notification, by

statute it results in no points on his or her driving record - meaning no blemish at
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all on the driving record. One of the Defendant's complaints is that he is not

afforded the same lower fine or the same statutory option for keeping his driving

record blemish free. See: Sec.316.0083, Fla.Stat. (2010).

The Defendant rnaintains these conflicting statutory consequences, for

precisely the same offense committed by two different people in precisely the same

way, are a violation of "equal protection of the laws" as guaranteed by both the

United States Constitution and the Florida Constitution. .

"Under the Florida Constitution, the equal protection and due process

standards are the same as the federal standards." Modern, Inc. v. Florida Dept. of

Transp., 381 F.Supp. 2d 1331, n.26 (M.D. Fla. 2004) (citing Duncan v. Moore, 754

So. 2d 708 (Fla. 2000)).

The Defendant asks this Court to find the Florida Statute under which he is

charged - Sec. 316.075, Fla.Stat. - to be unconstitutional, and therefore that the

Court dismiss the infraction against him.

The Defendant contends that the unequal penalty provisions create one set of

laws that apply only to a particular class of defendants, and not to another, based

solely on the mechanism employed by the government for enforcement. He argues

that this constitutes a clear denial of equal protection of the laws for defendants

who have committed the same offense in the same manner. He also contends that

2
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"equal protection of the laws" means it is constitutionally required that citizens

committing the same offense in the same manner cannot face different statutority

imposed penalties - and in the later contention he is correct.

As this Court views it though, the most fundamental problem with the

Defendant's argument is that the unequal fines and the different driving record

consequences for running a red light, about which he complains, are not exactly

addressed to the same class of people. Nor is it entirely correct that the allegedly

conflicting statutory provisions prohibit precisely the same conduct.

On the one hand, Section 316.075, which this Defendant is charged with

violating, specifically applies only to the actual driver of the vehicle at the time the

vehicle ran the red light, and even requires the officer issuing the ticket to have

witnessed the offense. The statute applies to the driver and only the driver, and

applies whether or not he or she owns the vehicle involved.

On the other hand, Sec. 316.0083 authorizes use of "red light cameras" and

provides for issuance oftraffic citations to those whose vehicles are caught on

camera running red lights; but the statute specifically applies to the owners of the

vehicles involved - and only to the owners. The statute provides that it is the

motor vehicle's owner who gets the ticket, whether or not he or she was the one

3
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actually driving the vehicle when the vehicle was caught on camera sailing through

a red light.

One statute gives a motive for drivers of motor vehicles to obey red lights.

The other statute gives a motive to automobile owners to see to it they and anyone

else driving their motor vehicle, whether or not the owner is with them, obey red

lights. As such, there is no violation of equal protection because the statute is not

only applicable to different classes ofpeople, but it is rationally related to a

legitimate state interest.

As this Court sees it, these different provisions addressing the same offense

of running a red light are applied by the statute to different people, with different

consequences, which, this Court finds, is not a violation of the constitutional

guarantee of "equal protection of the laws" as found in both the Florida

Constitution and the United States Constitution.

This Court finds Section 316.075, Fla.Stat. -- i.e., the statute applicable to

this Defendant's traffic infraction - is Constitutional

Accordingly, it is Ordered and Adjudged that the Defendant's motion to

dismiss the infraction is Denied.

4
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DONE AND ORDERED in Belle Glade, PaIrn Beach County,
GNED & DATED

Florida, this 18* day of August, 2011.
AUG i 9 20

--- 190N BNLU
NELSOW E?h ÉY,
COUNTY COURT JUDGE

Copies furnished:

John J. Bajger, Office of the Attorney Generel, 1515 N. Flagler, Suite 900, West
Palm Beach, Florida 33401
Ted L. Hollander, The Ticket Clinic, 1580 South Federal Highway, Fort
Lauderdale, Florida 33316
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IN THE COUNTY COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

In the Matter of Case No:
Division 61
CASEY, KEITH || _TR-454-W
COHEN, KlM ¡ ¡ _TR-2207-A
BLANCO, JANETH I l -TR- 19868-0
FERRENBACH, JOSEPH 11-TR-15113-W
ROBINSON, ANTOINE [ i frR-59208-0
HENDERSON-HOLMAN, KlM i 1-TR-5676-A
BARBER, JASON I i-TR-7700-A
MINER, ROY 11-TR-20649-0SCHIFFER, MICHAEL 1 l-TR-9096-A
RODGERS, DOMINIQUE I l-TR-38812-0
TRAN, VINH LE I l-TR-56404-0
SHIELD,CRAIG Il-TR-98688-0
EZZI EZZL BASEM i 1-TR-72562-0
PADRON, OCTAVIO I l-TR-62883-0
HASHEM, ABUL 11-TR-16| 16-A
LESTER, BETTY 11-TR-I i0377-0
ROEN, HARRY l l-TR-13880-E
SUTTER, HANFORD ! l-TR-l8068-E
PECHE, AUGUSTO I l-TR-l32746-0
DUNLOP, DA VID I I-TR-23036-A
Division 62
BLANCHETTE, GEORGE 10-TR-51932-W
PETERSON, LAURIE ANN I l-TR-3254-A
PETERSON, LAURIE ANN |1.TR·3425-A
PETERSON, LAURIE ANN I l-TR-3676-A
PETERSON, LAURIE ANN 1 j -TR-2590-A
PETERSON. LAURIE ANN Il-TR-11618-A
DELGADO, MELISSA 0.TR-59432-W
DURHAM, OENA I l-TR-16737-W
MAYER, JAMES i o,TR-180333-0
COSTA, MARK 1 l-TR+665I-A
RIVERA, PAMELA | IcrR-6069-A
WESNER, JOHN 11-TR-10799-A
HEPBURN, SCOTT ||.TR-8 1384-0
CLARK, CARVILIUS 10-TR-181977-0
ZOLLO, STEVEN I l-TR-99678-0
BOYNE, BEVON Il-TR-10705-E
R AMI REZ, JOS E I I -TR -72535-0
PANIAGUA. MERCEDES i 1.TR- 17446-A
RODRIGUEZ, ARAMIS g 1.TR-i l 7220-0
BRITO, GERSSON 11 FR-Il7230-0
HAZBUN, JAZMIN 1.TR-130878-0
HOLT, AUTUMN I 1-TR-23323-A
FARAH, MORENO I 1-TR-l38775-0
Division 63
REDDY, SWAPNA I l -TR-1066-E
LARUSSO, JOHN 11.TR-3824-A
OBANDO, RLIBEN Il-TR-56391-0
SINOPHAT, SYLVIO 1l-TR-57862-0
QUILLEN, WILLlAM I l-TR-2205-A
ROBERTS. JO l l-TR-15653-W
SCARBOROUGH CARRIE il-TR-8122-A
JONES, ANTWAN ll-TR-51110-0
STOGNER, JAMES I l -TR-9767-A
HARTLING, BRY AN 11-TR-3644-A
OUILLETTE, MONIQUE I l-TR-f0108-A
KOHAN, DANETTE Il-TR-10774-A
MACGREGOR. SCOTT I I TR-72609-0
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PICART, YANET I l-TR-48923-0
GERRARD, JOHN I l-TR-l 18630-0
RAMO, RAZ l1-TR-132729-0
EASSA, BENJAMIN I l-TR-16874-A
FINNERAN, MEGAN I l -TR-136592-0
CLARK, MATTHEW l I -TR- 18082-E
FINNERMAN, MEGAN 11-TR-!36592-0
MURPHY, YOLANDA Il-TR-32969-W
Division 64
THOMAS, GEORGE I l -TR-35324-0
WISE, CELESTE 10-TR-10603-A
DUPORTE HALL, BERislA I l-TR-l720-A
DEES, TALENA i 1-TR-3407-A
PARKHURST, ANDREW l 1-TR-51231-0
ZECHIEL. MICHAEL i 1-TR-7043-E
SHOWALTER, RUTH ANN I I-TR-33481-0
EMARA, KHALED I l-TR-56439-0
McCARTHY, ALBERT ||-TR-8399-A
SCROGGINS, TA.MARA Il-TR-10031-A
SCROGGINS.TAMARA Il-TR-10089-A
CARSON, FREDERICK ll-TR-ill33-A
ZIMMERMAN, BOBBIE I1-TR-4897-A
GIVES, DAMON I I -TR-16487-A
GIVES, DAMON I l-TR-16453-A
THAMES, GLEN 1|-TR-48990-0
PYRSOPOULOS, NlKOLAOS 1|-TR-13482-A
BAILLIE, ANTHONY l 1-TR-5770-A
LOMELLI, ALFREDO I l-TR-102849-0
MALENCHEK, GREGORY I l-TR-9891-E
ADAMS, NANCY I l-TR-23473-A
MACKEY, BERNARD ll-TR-136555-0
EUBANK, SETH Il-TR-17085-E
Division 80
SNYDER, WilLIAM I l-TR-42582-0
GUADALUPE, MAUREEN I|-TR-3166-A
RAMEY, LESLIE 11-TR-4028-A
MELVIN, FRANCIS Il-TR-53369-0
LEFABILE, DALE Il-TR-27542-0
VELEZ, AMOS t I-TR-I5437-W
SCULLY, TIMOTHY Il-TR-l8956-W
WILSON, IVAN I l -TR-8708-A
RODRIGUES, ALINE I l-TR-70385-0
THOMPSON, JAMES I l-TR-8968-A
PIPENHAGEN. TERRENCE I l-TR-8 I56-E
VELEZ, YOLANDA Il-TR-24713-W
TWEDDLE, ELDON I l-TR-4352-A
TWE DDLE, E LDON I I -TR -4922-A
TWEDDLE, ELDON 11-TR-4867-A
SLEMP,NANCY ll-TR-14147-A
FERRARO, LESTER l1-TR-99693-0
HERNANDEZ, IVETTE I l-TR-88968-0
VEGA, DIANA 1|-TR-28347-W
DERVAN, RHYS 11-TR-30303-W
EVANS, CALEB 1l-TR-23607-W
SILVA, CARLOS ll-TR-30068-w
Division 81
PITROFF, KIRSTEN Il-TR-3668-A
ROSSI,EDWARD ll-TR-12900-0
THIEM, ERIC ||-TR-28568-0
SIEGEL, CARY f I-TR-5782-E
JAREMA, DAVID ! l-TR-6074-A
SIEBERT, ANNETTE Il-TR-7559-A
DISTASIO. ANNABELLE I l-TR-177-0
HUGHES, DOROTHY I 1-TR-7374-A
NORWOOD, SANDRA ll-TR-l!632-A
SOLOMON, ELIZA I l-TR -89972-0
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SOLOMON, ELIZA
VEGA, FANNY
SMALDONE, JAMES
MCDONALD, LISA
REEVES, MARIA
RODRIGUEZ, ARAMIS
DAGHBAS, MARICELA
NEPHEW, ELDONNA
LITTLE LAGOON POOLS
FRANCO, GERARD
FERNANDES, FABIO
Division 82
RAMOS, ANGEL
ESTEBAN, GINA
RASLOWSK Y, PATRICIA
SCARBOROUGH. ALAN
ESCOFFERY, COURTENAY
GUADALUPE, RAMON
RIVASSEAU, GABRIELA
PIERRE, BEATRICE
CARBONO, CHRISTIAN
RODRIGUEZ, RESHMA
SCARBOROUGH, CARRIE
SHAMSAEE, SHARHRZAD
CALABRESE, SHAWN
BURGO, KAREN
RODRIGUEZ, RESHMA
STANCZAK, KRISTOPHER
STOTTLEMYER, KENTON
LORENZO, HECTOR
MELENDEZ. MARIA
GONZALE7_-SANCHEZ, FRANC
CORSARO, ALYSSA
Division 83
VALLEY, DARYLE
CAVALLARO. JOSEPH
GARRAD. JOHN
ROSA, MIGUEL
GRANDOIT, MARY
ELIAS, MARCOS DE OLIVEIRA
KAMARA, IBRAHIM
LOPEZ, NILSA
CANAVAN, JAMES
SZEPELAK, GARY
KHATIB, SUSAN
BROWNE, SAMUEL
MIRANDA, EDERSON
GUENDOUZ, SOUFIAN
JARVIS, JANINE
OLIVER, BRANDON
BEAL, JACQUELINE
BLOMQUIST, JONATHAN
ARBOlTE, LUDY
BAKER, PAUL
GARCIA, HENRY
ROSERO, CARLOS
Division 84
PADfLLA-DAV(LA, CARMEN
REATEGUI, MAGNO
REATEGUI, MAGNO
HALPIN. THOMAS
HAMDAN, MAHMMOUD
ONDRIS, JOSEPH
KLEfN, ANDREW
CURCI, PAUL
FORESTE, DINAH

ll-TR-86529-0
11-TR-130l3-A
i1-TR-!7683-W
l l-TR-15647-A
I I -TR-103962-0
) [-TR-il7220-A-O
Il-TR-23528-W
11-TR-22943-A
f I-TR-20613-A
10-TR-20547-0
11-TR-66069-0

1|-TR-lI122-0
11-TR-96-A
Il-TR-4876-A
I l -TR-42014-0
11-TR-16748-W
ll-TR-60807-0
1 I -TR-8687-A
I l -TR-60760-0
t i-TR-78112-0
I l -TR-72883-0
ll-TR-9662-A
Il-TR-14213-A
I l -TR-97849-0
11-TR-100573-0
I l -TR-72883-0
I l -TR-26890-W
ll-TR-26931-W
ll-TR-124697-0
Il-TR-21058-A

ISCO I1-TR-21592-0
Il-TR-24691-A

I I -TR-4 5297-0
11-TR- 19355-0
l1-TR-10166-W
I I -TR-505 15-0
il-TR-4125-W
t I-TR-65709-0
Il-TR-16966-W
l1-TR-65660-0
Il-TR-17680-W
11-TR-89834-0
1 1-TR-63029-0
I I -TR-96386-0
ll-TR-108331-0
1 1 -TR-65825-0
ll-TR-1687I-A
Il-TR-72865-0
Il-TR-Il7286-0
l1-TR-Ii7456-0
ll-TR-23907-A
1 1 -TR- 13 7256-0
I l-TR-I31840-0
ll-TR-15624-E

I 1-T R -388 14-0
I l -TR -1627-A
l 1-TR - t 935-A
10-TR-65176-W
1|-TR-59078-0
I l -TR-50395-0
11-TR-5694-A
I 1-TR-33556-0
Il-TR-8 t l8-A
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GUENDoUZ, soUFIAN I 1-TR-75929-o
GUENDoUZ, sOUFlAN Il-TR-65825-o
BENTLEY, JUDITH I l -TR-6319-A
FIELD, JusTIN 11-TR-84330-0
CHIPUNGU, EMMANUEL 11-TR-75882-0
CHIPUNGU EMMANUEL 11-TR-76441-0
PENA, MARIA 11-TR-9751-A
DoYLE, TANYA SANToS I l-TR-117286-0
GREENFIELD, JoHN Il-TR-l17416-o
SousA,ELLEN ll-TR-15641-E
NoUYEN. TAM i I-TR-141875-o
DE PAULA, ANDERSON I l-TR-128314-o
BEAUBRUN, BEAUTAUS I I -TR-24698-A

ORDER DENYING MOTIONS TO DISMISS

Florida Statute Section 316.0083 (the red light camera statute-hereinafter-the statute)

authorizes local governments to utilize unmanned/automatic cameras to enforce Florida Statute

Sections 316.074(1) and 316.075(1)(c)1, which make failing to stop at a red light a civil

violation. The statute also establishes a framework for its enforcement. Section 316.0083(1)(b),

Florida Statutes, provides that within thirty days after the alleged violation, the city or county

must send a notification of violation(NOV) to the registered owner of the motor vehicle

committing the violation. The NOV must advise the owner of the remedies available. The

owner may pay a $158.00 "penalty" to the local government within thirty days. If the owner

timely pays the penalty, the matter is closed without a conviction and any points being assessed.

If the owner does not wish to pay the penalty, she may furnish an affidavit setting forth one of the

statutory defenses, which include the owner's assertion that someone else was driving the vehicle

at the time of the violation, Finally, the NOV must advise that if she fails to complete either of

those options within thirty(30) days, a traffic citation for a red light violation shall be issued in

the name of the owner by the municipality.
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In Orange County, over a hundred Defendants have moved to dismiss their red light

camera violations. Nine of Orange County Courts hearing criminal matters consolidated those

cases for purposes of oral argument and decision. At the En Banc hearing held on September 23,

2011, Defendants raised constitutional as well as statutory arguments. The Florida Attorney

General appeared to defend the constitutionality of the statute. Additionally, the local

governments where the violations allegedly occurred appeared to defend their use of red light

cameras.

The Defendant's motions assert two claims that merit discussion. First, the statute

violates the equal protection and due process clauses of the Florida and United States

Constitutions. Second, the contracts between the municipalities and the private companies who

own, install and monitor the red light cameras, violate Section 316.0083(1)(b)(4), Florida

Statutes.

Equal Protection and Due Process Challenges

Defendants argue that "[the red light camera statute] violates the Equal Protection Clause

of the state and federal constitutions because it creates two inequitable classes. One class

consisting of people whose violations were witnessed by law enforcement officers(LEO) and

received an infraction from the officer. The other class made up of citizens whose violation of

the same statute was only witnessed by a traffic enforcement camera and who received a NOA in

the mail.

The members of the first class, according to Defendants, face a fine of $230.00 and

points on their driving record. Those in the second group must only pay $158.00 and will not
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receive any points. Therefore, Defendants claim that because red light violators now fall into

two distinct classes-those caught on film and those witnessed by an officer-which result in

different punishments, the red light camera statute violates equal protection.

The Court disagrees.

Equal Protection Challenge

"Equal protection is not violated merely because some persons are treated differently than

other persons. It only requires that persons similarly situated be treated similarly." Duncan v.

Moore, 754 So. 2d 708, 713 (Fla. 2000).

The Court concludes that Defendants have not made the threshold showing that the red

light camera statute affects similarly situated individuals. The statute is directed at owners of the

vehicle violating the statute. It exacts a fine from the owner, whether or not the owner is

operating the vehicle at the time of the violation. On the other hand, the driver of the vehicle, not

the owner is punished when the red light infraction is witnessed by a LEO.

Even if there are two distinct classifications among similarly situated people, not all

classifications are prohibited by the Equal Protection Clause. While the State must afford all

persons equal protection of the law, this requirement does not deprive the Legislature of all

power of classification. Zapo v. Gilreath, 779 So. 2d 651, 654 (Fla. 5th DCA 2001).

Indeed, Justice O'Connor has opined that "[c]lassification is the essence of all legislation, and

only those classifications which are invidious, arbitrary, or irrational offend the Equal Protection

Clause of the Constitution." Clements v. Fashing, 457 U.S. 957, 967 (1982). "The Fourteenth

Amendment's promise that no person shall be denied the equal protection of the laws must
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coexist with the practical necessity that most legislation classifies for one purpose or another,

with resulting disadvantage to various groups or persons." Romer v. Evans, 517 U.S. 620, 631

(1996). The United States Supreme Court has "attempted to reconcile [this] principle with

reality by stating that, if a law neither burdens a fundamental right nor targets a suspect class, we

will uphold the legislative classification so long as it bears a rational relation to some legitimate

end." Id. See also Vildibill v. Johnson, 492 So. 2d 1047, 1050 (Fla. 1986).

Defendants do not claim that Florida Statute 316.0083 affects either a fundamental right

or that it takes aim at a suspect class. The analysis begins with a strong presumption in favor of

the validity of legislative enactments. Statutes "should be held constitutional if there is any

reasonable theory to that end." Bonvento v. Bd. ofPub. Instruction, 194 So. 2d 605, 606 (Fla.

1967); see also SunsetHarbour Condo. Ass'n v. Robbins,914 So. 2d 925 (Fla. 2005).The

"unconstitutionality must appear beyond all reasonable doubt before [a statute] is condemned."

Bonvento, 194 So. 2d at 606. In addition, courts will not declare a statute unconstitutional where

the statute is capable of being construed in a constitutional manner. Sunset Harbour Indus. Fire

& Cas. Ins. Co. v. Kwechin, 447 So. 2d 1337, 1339 (Fla. 1983). Accordingly, a party "who

challenges the constitutional validity of a statute bears a heavy burden of establishing its

invalidity." Dickerson v. State, 783 So. 2d 1144, 1146 (Fla. 5th DCA 2001) (quoting Wright v.

State, 739 So. 2d 1230, 1231 (Fla. 1st DCA 1999)). Ellis v. Hunter, 3 So. 3d 373, 378-79 (Fla.

5th DCA 2009).

Defendants burden is "to negative every conceivable basis which might support it." FCC

v. Beach Communications. Inc., 508 U.S. 307, 314-15 (1993).
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Defendants have not met the heavy burden of establishing, beyond a reasonable doubt,

that the classification cannot be justified for any plausible reason. As Judge Easterbrook wrote in

Idris v. City ofChicago, 552 F. 3d 564 (7th Cir. 2009): "Is it rational to fine the owner rather

than the driver? Certainly so." Id. at 566. The Idris court noted that, among other things, "[a]

system of photographic evidence reduces the costs of law enforcement and increases the

proportion of all traffic offenses that are detected; these benefits are achieved only if the owner is

held responsible." Id. The adoption of owner-based liability for red-light violations is rationally

related to public safety, which is a legitimate end of government. This Court does not find that

the statute litigated herein, F.S. section 316.0083, as written, is invidious, arbitrary or irrational.

As such, there is no equal protection violation.

Due Process Challenge

Defendants make two arguments which are best categorized as due process in nature.

First, Defendants urge that recipients of NOVs for camera violations are coerced into

paying them because if they do not, there "lurks" a greater punishment in the form of the

penalties imposed for the "traditional" red light violation.

We are not persuaded by this argument. Defendants cite no case in support of it and we

find it without basis in law. Recipients of a NOV can hardly be said to be coerced inasmuch as

their fine is less than those who receive a red light ticket from a law enforcement officer. If they

feel they should not have received the NOV because they were not driving. they may avail

themselves of the affidavit procedure of Section 316.0083. If they contend that they did not

commit a red light violation, they are afforded the same rights as anyone else who defends
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against a red light ticket. Paying the NOV is arguably similar to the plea bargain process in the

criminal courts.

Second, Defendants argue that the recipients of NOVs are not informed that if they

choose to contest the NOV and the resulting citation and lose, the violation will become part of

their driving record. Therefore, depriving the individual of the ability to make an informed

decision about whether or not to pay the NOV or contest it. The Defendants cite no case in

support of this proposition. The statute only requires the NOV to:

specify[ ] the remedies available under s. 318.14 and that the
violator must pay the penalty of $158 to the department, county, or
municipality, or furnish an affidavit in accordance with paragraph
(d), within 30 days following the date of the notification in order to
avoid court fees, costs, and the issuance of a traffic citation.

§316.0083(1)9(b)1.a, Fla. Stat. (2010).

The statute does not require a statement that a person might possibly receive points if he

or she chooses to contest the alleged infraction. The Court sees no constitutional requirement for

one. The Court therefore rejects this argument.

Government Contracts for Red Light Camera Operation Violate Florida Statutes

The red light cameras were installed, maintained and operated by private vendors.

Defendants contend the contracts between the vendors and the local governments violate Florida

Statutes because they "provide incentives to [the government entity and the company], establish

a quota, and guarantee that a certain number of citations will be paid by violators each

month."(Defendants' Br. Point II). The Defendants advance two statutory challenges to the

contracts between to the local governments and the red light camera vendors.

Section 316.640(1)(a)(2), Florida Statutes

..9_
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First, Defendants allege the contracts violate the anti quota provision s of Section

316.640(1)(a)(2), Florida Statutes, (2010) (the "quota statute). Section 316.640 (1)(a)(2), Florida

Statutes, defines the term "agency of the state" in its subparagraph 1 as: the Division of Florida

Highway Patrol of the Department of Highway Safety and Motor Vehicles; the Division of Law

Enforcement of the Fish and Wildlife Conservation Commission; the Division of Law

Enforcement of the Department of Environmental Protection; the Office of Agricultural Law

Enforcement of the Department of Agriculture and Consumer Services; the Department of Law

Enforcement; university police officers; community college police officers ; police officers

employed by an airport authority; airport authority parking enforcement specialist and school

safety officers.

Municipalities and counties are not among the "state agencies" set forth in this

subsection of the quota statute. The quota prohibition applies, by the statute's terms, only to

those enumerated agencies in that subsection. Inasmuch as the cameras here were operated by

Orange County "(the County") and various municipalities within Orange County, ² the quota

prohibition of Section 316.640(1)(a)(2), Florida Statutes does not apply here. Therefore, Section

316.640, Florida Statutes, does not apply to the red light camera vendor contracts in question.

Sections 318.18 (15)(3) and 316.0083(1)(b)(4) Florida Statutes

Sections 318.18 (15)(3) and 316.0083(1)(b)(4) Florida Statutes hold "(A)n individual

may not receive a commission or per-ticket fee from any revenue collected from violations

detected through the use of a traffic infraction detector. A manufacturer or vendor may not

receive a fee or remuneration based upon the number of violations detected through the use of a
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traffic infraction detector." Defendants argue the contracts in question violate those anti quota or

cost neutrality provisions which should therefore result in the dismissal of the NOV.

A. Winter Park

The City of Winter Park's red light camera vendor is GATSO. The contract with

GATSO requires the city to pay GATSO $30.00 per violation paid by the owner of the vehicle.

The contract facially violates Section 318.18(15)(3)(d) and 316.0083(1)(b)(4).

B. Maitland

The City of Maitland's red light camera vendor is GATSO. The contract with GATSO

requires the city to pay GATSO $30.00 per violation paid by the owner of the vehicle. The

contract facially violates Section 318.18(15)(3)(d) and 316.0083(1)(b)(4).

C. Apopka

The City of Apopka's red light camera vendor is ATS. The contract with ATS requires

the city to pay ATS $40.00 per violation paid by the owner of the vehicle. The contract facially

violates Section 318.18(15)(3)(d) and 316.0083(1)(b)(4).

D. Orlando

The City of Orlando's red light vendor is LaserCraft. The City refers to the payment ·

language of its contract with LaserCraft as a "cost neutrality provision." Therefores the city

argues the contract does not violate Section 316, 0083(1)(b)(4).2 Under the 'cost neutrality'

provision of the contract, the city pays a monthly fee to a camera vendor which includes a flat

monthly fee and a per-violation arrangement. However, in the event that violation revenues fail
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to cover the vendor fee in any given month, Orlando may delay payment to the vendor and

Orlando will be credited an amount equal to the "revenue shortfall."

In People v. Daugherty, 130 Cal. Rptr. 3d 837 (Cal. Ct. App.2011), a California court

addressed the issue of cost neutrality provisions in red light camera vendor agreements.

The case involved a contract between the City of Napa and Redflex, a red light camera vendor,

which provided for a flat monthly fee per intersection, but also included a "cost neutrality"

clause. California statutes are similar to Florida Statute Section 318.I 8(15)(3)((d).in that they

prohibit a vendor from receiving a fee or remuneration based upon the number of violations

detected or citations generated. The appellate panel concluded that the cost neutrality provision in

question violated the relevant California statute. The Daugherty Court held:

"To illustrate, if only one citation was issued every month for the

period of the contract, Redflex would never receive the full

monthly payment it would otherwise receive if there were

sufficient citations issued to cover the monthly fixed fee. In other

words, Redflex's receipt of full payment is dependent on the

issuance of a sufficient number of citations. The more citations

issued, the more Redflex will receive, up to the cap. That type of

arrangement has been prohibited by the Legislature's broad

prohibition of payments based on the number of citations

generated, and cannot be upheld. . .(T)he contract's cost neutrality

2 in its response to Defendant's motion. Orlando refers to Section 316.0083(1)(b)(4). Florida Statutes and not Section 318.18
(15)(3)((d), Florida Statutes (2010), on which Defendants rely. The wording is identical and therefore the reasoning and ruling
will not be affected.
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provision improperly based the City's payment to Redflex on the

number of citations generated, at least to the extent there are not

enough citations generated to cover the fixed fee in a given month.

The contract implies that any outstanding balance unpaid in a given

month due to a deficit of citations will be rolled over to invoices

for subsequent months. However, that cumulative balance

obligation is still limited "to the extent of gross cash received by

the City" and, therefore, may never have to be paid if an

insufficient number of citations are issued." Id

Although there is a per violation fee paid to the vendor, the city raises three arguments in

attempt to save the contract from being found in violation Florida Statutes.

First, revenues have never failed to cover the vendor fee. Therefore, the clause has never

been invoked. Orlando argues that its contract is not illegal because it "set the compensation at

$4,195 per approach" and "defendants cannot point to any language in the contract which says

the flat fee is subject to adjustment based upon the 'number of violations detected." Orlando

argues further, that adjustments in the contract are based upon revenues collected, not upon

infractions detected. While the Lasercraft contract does not trace the statutory language of

"violations detected," the effect is the same inasmuch as the incentive which the legislature

sought to remove from operation of the red light camera systems remains. Simply, the incentive

for Lasercraft to meet its monthly compensation is to produce more notices ofviolation, i.e. to

detect more violations. That some defendants may prevail or may not pay is only incentive
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to detect more violations. Further, the fact that the Orlando contract provides for 'adjustments'

based upon revenue and not number of infractions does not further the City's argument.

The Court finds no merit to the argument that the cost neutrality provision was never

invoked. That fact only shows that a "sufficient" number of violations/citations were always

issued. The difficulty with a cost neutrality contractual provision is the very existence of a

"sufficient number," not whether it has ever been met. The purpose of Section 318.18 (15)(3)(d)

is to avoid any incentive to the red light camera operator, as a neutral evaluator of evidence, to

increase the number of citations issued. The focus is on the vendor's incentive to perform the

contract, not how it actually performs.

Second, Orlando argues the clause was not unlawful until July 1, 2010 when the Florida

Legislature enacted Section 316.0083. That enactment would "thereby pre-empt the unlawful

clause;" This Court fmds no merit to Orlando's argument that the enactment of F.S. section

316.0083 effectively removed the cost neutrality provision from the contract. The city argues all

citations/violations after the enactment of Florida Statute 316.0083 and before the April 12, 2011

amendment to the contract would be unaffected by the illegality of the cost neutrality provision.

This argument seems to admit the pre April 12, 2011 contract was violative of Florida statutes.

Under Orlando's pre April 12, 201 I contract, LaserCraft will not be paid unless a "sufficient

number" of infractions are issued. Therefore, the Court adopts the rationale of Daugherty and

concludes the pre April 12, 2011 Orlando/Lasercraft contract is facially violative of Section

318.18(15)(3)(d) and 316.0083(1)(b)(4).

Finally, Orlando argues that the issue is moot because the cost neutrality language was

removed from the LaserCraft contract in an April 12, 2011 amendment to the contract. This
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makes no difference to a person issued a notice of violation prior to that date. If the cost-

neutrality clause provides a defense, it ought not be affected by the removal of the offending

language on a date after the alleged violation. In sum, until its amendment on April 12, 2011, the

contract between the City of Orlando and Lasercraft ran afoul of Section 318.I 8(15)(3)(d) and

316.0083(1)(b)(4) Florida Statutes.

F. Orange County

The Orange County red light camera vendor is ATS. It is a legal straightforward flat fee-

for-service contract. It does not, like the others, violate Sections 318. I 8(l5)(3)(d) and

316.0083(1)(b)(4).

G. Ocoee

The City of Ocoee's contract was also with ATS. That contract contains a "Flexible

Payment Plan" which provides that if funds collected by Ocoee during a billing period exceed

ATS's invoice, then Ocoee only need pay the amount due ATS. If Ocoee collects fewer "funds"

during a billing period than ATS invoiced, Ocoee only pays the amount collected and defers the

remaining amount due. When Ocoee collects more than it is billed, then any shortfall carried

over from prior months are paid first out of the overage. This, as with other "cost neutrality"

provisions, provides ATS with the incentive to make certain that sufficient violations are

detected so as to result in an amount collected which is sufficient to pay the monthly fee recited

in the contract. Otherwise the deficit for that month will be carried over to the next month and

the incentive will be come even greater, or else ATS will once again be shortchanged. Therefore

the cost neutrality language Ocoee's contract violate Sections 318.18(15)(3)(d) and

316.0083(1)(b)(4).
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Remedy for Contracts that Violate Florida Statutes

The Defendant asks the Court to dismiss the citation as remedy for the illegal red light

vendor contracts. If a contract is illegal, it does not necessarily mean that the charge against a

defendant must be dismissed. The Court holds that dismissal is not the proper remedy. See:

Daugherty, supra.

It is within the exclusive purview of the legislature to provide a remedy for violation of a

statute. Jenkins v. State, 978 So. 2d 116, 130 (Fla. 2008). Section 31 8.18(I 5)(3)(d) does not

provide a remedy in the event it is not complied with. It is not for the Court to infer or create

one, regardless of how beneficial it believes one may be. There may be some other remedy.

including but not limited to a civil remedy, available to provide the Defendants herein with some

type of relief. However, the Court leaves the pursuit of an appropriate civil remedy, if there is

one, to the Defendants.

CONCLUSION

The Court finds the "cost neutrality" provisions of the contracts entered into by the City

of Winter Park, the City of Maitland, the City of Apopka, the City of Ocoee and the City of

Orlando (prior to April 12, 2011) violate Sections 318.1 8(15)(3)(d) ) and 316.0083(1)(b)(4). The

contracts between Orange County and ATS and the post April 12, 2001 contract between

Orlando and LaserCraft do not violate Sections 318.18(15)(3)(d) and 316.0083(1)(b)(4).

Nevertheless, the Court concludes that dismissal of these cases is not the proper remedy for those

statutory violations.
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WHEREFORE based upon the foregoing, it is hereby ORDERED and ADJUDGED

that defendants' motions to dismiss are DENIED.

Hono able James Craner, County Judge-81

le eve County Judge-63

Honorable Nancy Clark, County Judge-61

Honor le Martha Adams, County Judge-62

Ho a le Faye Allen, County Judge-64

Hono abrélVfichae Miller, Co ty Judge-80

H orable Wa oemaker County Judge-82

Honor bie Bell, County Judge-83

Orange County, 9 Judge Panel - En Banc Order, 01/06/2012: Exhibit J-47

143



Honorable Antomette Plogstedt, County Judge49

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been furnished by
U.S. Mail/hand delivery on this the 6'" day of January, 2012 to:

Eric Dirga, Esq., P.O. Box 3591, Orlando, Florida 32802
Counsel for Defendants

Robert Hidock, Esq., 1600 E. Robinson St., Ste 200, Orlando, F1 32803
Counsel for Defendants

Ted L. Hollander, Esq., 1333 W. Colonial Dr., Orlando, FI 32804
Counsel for Defendants

Government Attorneys:

John Hamilton Esq., for Ocoee, 111 N. Orange Ave., Ste. 1800, Orlando F1 32801
Paul Rosenthal, Esq., for Ocoee, 1 11 N. Orange Ave., Ste. 1800, Orlando, F1 32801
P. Andrea Deloach, Esq., for Orange Co., 435 N. Orange Ave., Ste 300, Orlando, F1 32801
Austin Moore, Esq., for Orlando, 400 S. Orange Ave., 3RD Floor, Orlando, FI 32801
Frank Kruppenbacher, Esq., for Apopka, 9064 Great Heron Ct., Orlando, F1 32836-5483
Mark Hammond, Esq., for Winter Park, P.O. Box 2873, Orlando, F1 32802-2873
Usher L. Brown, Esq., for Winter Park, P.O. Box 2873, Orlando, Fl 32802-2873
Robert Dietz, Esq. for Office of the Attorney General, 501 East Kennedy Boulevard, Suite 1100

Tampa, Florida 33602

icial Assistant
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ADDENDUM TO CERTIFCATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been furnished by
U.S. Mail/hand delivery on this the 6 day of January, 2012 to:

Robert Azcano, Esq., 1333 W. Colonial Dr., Orlando, F1 32804
Counsel for Defendants

Dennis Salvagio, Esq., 1600 E. Robinson St., Orlando, F1 32803
Counsel for Defendants

Alain Rivas, Esq., 1516 E. Robinson St., Orlando, Fl 32801
Counsel for Defendants

J icial Assistant
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FILED IN OFFICE TRAFFIC DIVISION RECD 8/31/11 LYDIA GARDNER ORANGE COUTY CLERK OF COURT

IN THE COUNTY COURT OF THE
NINTH JUDICIAL CIRCUIT, IN AND
FOR ORANGE COUNTY, FLORIDA

CASE NO. 2011-TR-13563-A-W
STATE OF FLORIDA,

Plaintiff,

vs.

DEVANGKUMAR DESAI,
Defendant.

ORDER DENYING "MOTION TO DISMISS RED LIGHT CAMERA CITATION
AS THE STATUTE IS UNCONSTITUTIONAL"

THIS MATTER came before the Court for consideration ofDefendant

Devangkumar Desais' "Motion to Dismiss Red Light Camera Citation as the Statute is

Unconstitutional," filed May 6, 2011. After reviewing the Motion, file, and record, along

with the hearing that took place on May 17, 2011, the Court concludes the following:

In the instant Motion, Defendant raises the following three grounds as to why red

light cameras are unconstitutional: 1) the statute violates principles of equal protection

and substantive due process; 2) the contract that the City of Orlando ("City") and

Lasercraft, Inc. ("Lasercraft") establishes an illegal quota and guarantees that a certain

number of citations will be paid by violators each month; and 3) the option to pay or

contest the citation cannot be voluntarily made, because the threat of making the

infraction part of the driving record amounts to coercion, and because there are hidden

penalties not mentioned in the citation, the violator cannot make a knowing and

intelligent decision to pay the citation or contest it.
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FILED IN OFFICE TRAFFIC DIVISION RECD 8/31/11 LYDIA GARDNER ORANGE COUTY CLERK OF COURT

There is no need to address the merits of the instant Motion because it.is both

procedurally and facially insufficient.

With respect to the Motion's procedural deficiencies, Defendant does not indicate

which procedural rule provides the basis for the Motion; instead, he makes a general

comment at the beginning of the Motion challenging the constitutionality of Section

316.0083, Florida Statutes (2010). Further, there are only several enumerated motions that

a defendant may file in a traffic court case. Pursuant to Florida Rule of Traffic Court

6.540(a), "[a] motion for new hearing or in arrest ofjudgment, or both, may be made

within 10 days, or such greater time as the official may allow, not to exceed 30 days, after

the finding of the official." A Motion for Dismissal is only allowed under the rules if the

defendant is not brought to trial within 180 days. Fl. R. Tr. Ct. 6.325. These are the only

provisions in the rules that allow for a motion to dismiss, and Defendant does not file his

motion pursuant to either of these rules.

As to the Motion's facial insufficiencies, Defendant fails to allege any actual

injury. Generally, in order to be granted relief for a claim, a claimant must establish the

following: 1) an actual or concrete injury, that is, one that is not hypothetical; 2) a

connection between the injury of the claimant and the other party; and 3) redressability of

the injury. Steel Co. v. Citizensfor a Better Environment, 523 U.S. 83, 103 (1998). In the

instant Motion, Defendant does not allege how he was harmed; rather, he generally

alleges that there are two classes ofpeople being treated differently, that there is an illegal

quota system in place, and that the penalty scheme is coercive with no argument as to how
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FILED IN OFFICE TRAFFIC DIVISION RECD 8/31/11 LYDIA GARDNER ORANGE COUTY CLERK OF COURT

these circumstances impac,ted him. None of these allegations demonstrate any kind of

concrete injury. Therefore, Defendant fails to show the requisite injuries necessary to

raise these claims.

Based on the foregoing, it is ORDERED AND ADJUDGED that Defendant's

"Motion to Dismiss Red Light Camera.as the Statute is Unconstitutional" is DENIED.

DONE AND ORDERED in chambers Orland Orange County, Florida, this

2 day of May,.2011.

JE L. WER
C unty Court Judge

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been

furnished by U.S. Mail or hand delivery to the Office of the Attorney General,

Statewide Prosecutor, 135 West Central Boulevard, Suite 1000, Orlando, Florida 32801,

to Robert Dietz, Florida Office of the Attorney General, 501 East Kennedy Blvd.,

Suite 1100, Tampa, Florida 33602; to Austin L. Moore, Office of the City Attorney,

City Hall, 400 South Orange Avenue, Orlando, Florida 32802, and Robert C. Azcano,

Esq., Attorney for Defendant, 1333 West Colonial Drive, Orlando, Florida 32804, on

this day ofMay, 2011.

dicitrl A t
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IN THE COUNTY COURT OF THE TWELFTH JUDICTAL CIRCUIT
IN AND FOR SARASOTA COUNTY, FLORIDA

STATE OF FLORIDA
Plaintiff(s)

Vs. CASE NO: 2012 TR 026770 NC

ALEXANDER ADLAI DASHNER NATHAN,
Defendant /

ORDER DENYING DEFENDANT'S MOTION T

THIS CAUSE having come before this Court on August 10*, 2012, on the

Defendant, Alexander Adlai Dashner Nathan's (hereinafter Defendant), Motion to

Dismiss Citation Issued for Failure to Comply with a Steady Red Light Signal, the matter

being duly noticed, the Court having heard argument, having reviewed the file and being

otherwise duly advised, the Court finds:

1. Pursuant to the Florida Statue §316.083 (1)(b),(1)(c)1.a.,(I)(c)1.d.,(1)(d)(1),

the one who may be held responsible for the vehicle violating a red light is the

owner or one in custody of the vehicle. The owner or one in custody ofthe

vehicle may not have been the driver. Therefore, determining the identity of

. the driver is not necessary when a violation is issued pursuant to Florida

Statute §316.083. �042

2. The Court also fmds that Florida Statue §316.083 does not shift the burden of

proof to the Defendant. The Statute does not violate due process in that it

does not automatically deem the Defendant guilty upon issuance of the notice
of violation or the issuance ofa citation.
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3. The Defendant has been provided a notice of hearing and was given the

opportunity to be heard. Fla. Stat. §318.145(5) & §416.0083(1)(1)(b)1.a .

Due process is therefore satisfied.

4. Furthermore, the Defendant is entitled to appear at a hearing and to require the

State of Florida to prove the violation beyond a reasonable doubt before the

Defendant elects to put on a defense. Fla. Stat. §318.14(6).

5. Section 316.0083(1)(b)l.a., (1)(d) and (1)(d)(2), Florida Statute, provided the

Defendant with opportunity to file an affidavit to name another person who

would be responsible for the violation. Such a statement would be

exculpatory and not incriminating. Therefore, even assuming the Fifth

Amendment applies in this case, the Statute does not violate the Constitutional

right against self incrimination under the Fifth Amendment. These statutory

provisions, which allow the Defendant to name another in an affidavit, do not

require the Defendant to do so. It is optional.

6. The Defendant has not negated every reasonable basis that supports the

constitutionality of the Statue. Lehnhausenv. Lake Shore Auto Parts Co.,

410.U.S. 356, 364 (1973): McGowan v. Maryland, 366 U.S. 420, 425-26

(1961).

7. Because the Statute promotes safety on our highways, the Statute is a

legitimate exercise of the State ofFlorida's police powers.

Therefore, it is

ORDERED AND ADJUDGED that the Defendant's Motion to Dismiss Citation

Issued for Failure to Comply with a Steady Red Light Signal is hereby denied.
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DONE AND ORDERED in chambers at the Judge Lynn N. Silvertooth Judicial

Center, 2002 Ringling Blvd., Sarasota County Judicial Center, Sarasota, Florida on this

day ofAugust, 2012.

Ki er onner
unty Court Judge

Cc:

Alexander A, Dashner Nathan
650 Central Avenue #3
Sarasota, F1 34236

Mark Connolly
1 South School Avenue, Ste 700
Sarasota, Fl. 34237

Robert Dietz
501 East Kennedy Blvd., Ste 1100

. Tampa, Fl. 33602-5237
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IN THE COUNTY COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PASCO COUNTY, FLORIDA

STATE OF FLORIDA
Plaintiff,

vs.

THOMAS C. FILIPPONE Case Nos.: 11-TR-009408LBBWS
11-TR-005699WFFWS

and

ALFRED JEFFREY TETLOW Case No.: 11-TR-005510WFFWS

Defendants.

ORDER ON ATTORNEY GENERAL'S MOTION TO INTERVENE IN ALL CASE
NUMBERS AND MOTION TO SET ASIDE ORDERS IN CASE NUMBERS 11-TR-

009408LBBWS AND 11-TR-005510WFFS ONLY

This cause came before the court on April 10, 2012 for a hearing on the Attorney

General's Motion to Intervene in all above-captioned case numbers and Motion to Set Aside

Order in case numbers 11-TR-009408LBBWS and 11-TR-005510WFFWS. The court heard

argument from the Attorney General and both Defendants. The City of Port Richey was noticed

but did not make an appearance.

When a party alleges that a statute is unconstitutional, the party must serve the Attorney

General with a copy of the challenging document. Fla. R. Civ. Pro. 1.071. Additionally, in an

action attacking the constitutionality of a statute, the Attorney General is an indispensible party,

Brown v. Butterworth, 831 So.2d 683 (Fla. 4* DCA 2002), and is entitled to be heard. Fla.Stat. §

86.091.
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In the cases at bar, neither Defendant served the Attorney General with copies of their

motions challenging the constitutionality of the statute at issue, and the Attorney General

therefore did not get an opportunity to be heard prior to the Orders issued in case numbers 11-

TR-009408LBBWS and 11-TR-005510WFFS. Based on the foregoing, it is hereby

ORDERED that the Attorney General's Motion to Intervene in all above-captioned cases

is GRANTED. It is further

ORDERED that the Attorney General's Motion to Set Aside the Order in case numbers.

I1-TR-009408LBBWS and 11-TR-005510WFFS is GRANTED.

DONE AND ORDERED in New Port Richey, Pasco County, Florida, this 2C day
of April, 2012.

ANNE WANSBORO
County Court Jud e

CANDY MORRIS VAN DM
County Court Judge

Copies to:
City of Port Richey
Defendants
Attorney General
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IN Tl[E COUNTY COURT OF THE TENTH JUDICIAL CIRCUIT
IN AlND FOR POLK COUNTY, FLORIDA

STATE OF FLORIDA,

Plaintiff,
vs.

Robert Aradio I l-TR-011480HC
Osmani Cardenas 11-TR-013778HC
Christopher Chartrand 11-TR-014512-HC
Laura Dailey 12-TR-000962HC
Dominick Eggen 12-TR-002522HC
Debora Ferrer 11-TR-01 1463HC
Debora Ferrer i 1-TR-011136HC
Joshua Ford I l-TR-014347-HC
Frames Freight, LLC l2-TR-000631HC
Howard Friccher I l-TR-013098HC
Eric Galvin 11-TR-010120HC
Eddie Hardin 11-TR-0 l3211HC
Cenobio Hernandez 1 1-TR-008689HC
Rashida Hinson 12-TR-000249HC
Dignorah Hopkins 11-TR-009346HC
Jane Johanson 12-TR-000337HC
Kathleen Johnson 12-TR-000967HC
Mercy Kurian 12-TR-002160HC
Gayla Lodge 11-TR-014485HC
Antottio Lopez 12-TR-000 1 1 9H C
Jason Mace l1-TR-012506HC
Gloybalde Maldonado 12-TR-002050HC
Audra Martin 11-TR-012782HC
Maryvelisse Martinez 1l-TR-012654HC

Christina McCarty
Richard McGill
Ira McLaren
Sean Mihalik
Raymond Miranda
Cheryl Moffat
Beverly Murillo
Juan Aguiar Perez
Richard Prave
Daniel Ramos
Jesse Rigsby
Phillippan Riley
Carlos Rodriguez
Nathan Skipper
Robert Skrabe
Francisco Vazquez
Ricardo Benites
Kevin D. Bogle
Patricia Hackley
Robert E. Lizardo
Richard Prave
John Sta%rd
Joseph Strednak

12-TR-000275-HC
11-TR-012803HC
12-TR-000640HC
12-TR,002516HC
11-TR-011347HC
11-TR-0 L 2066HC
11-TR-010711HC
11-TR-0 t l429HC
i 2-TR-000516HC
11-TR-014161-HC
11-TR-014488I lc
1 1 -TR-012303HC
11-TR-010983HC
1 1-TR-0 1 10661IC
12-TR-000596HC
I |,TR-012640HC
12-TR-004195HC
12-TR-004471HC
12-TR-003984HC
12-TR -005073 t lC
12-TR-003053HC
11-TR-013981 HC
12-TR-003670I EC

Defendants

ORDER DENYING DEFENDANTS' MOTIONS TO DISMISS RED LIGHT CAMER.A
CITATf0N AS THE STATUTE IS UNCONSnyTIONAL

THESE ABOVE MATTERS having come before this Court on June l, 2012, for a

consolidated hearing, the Court having held a hearing on the Defendants' Motions to Dismiss

Red Light Cantera Citation as the Statute is Unconstitutional (hereinafter Motion to Dismiss),

1
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having heard argument of counsel, having reviewed the law, the record, and being otherwise

duly advised, this Court finds as follows:

1. The Motions to Dismiss in these cases include multiple constitutional challenges to

Florida Statute §3 I 6.0083, also known as the Mark Wandall Traffic Safety Program.

2. A review of Florida Statute §316.0083 reveals that it is the intent of the Statute to levy a

fine against an owner of a vehicle or another who rnay have been in custody of a vehicle that

violated a red trafTic signal. The Statute does not seek to identify the driver of the vehic[c.' The

owner or person in custody of the vehicle is.not being cited for actively driving the vehicle.

3. This is similar to Florida law which attaches liability to an owner based on the dangerous

instrumentality doctrine* because it imposes vicarious liability based on ownership.

4. The House Staff Analysis Report which was reviewed by the Legislature before this

Statute was enacted indicated that in 2008, there were 76 fatalities on Florida highways due to

red light runner.3 Stopping red light violators makes our roadways safer.

5. Furthermore, it was known to the Legislature that if this Statute was enacted that the

detected number of red light violators would increase which would increase the amount of cases

entering the court system.' The House Report specifically states on page 11, "Local court

systems ulay see a caseload increase in the event that vehicle operators chose to contest tickets as

pennitted under the bill. This could result in an indeterminate cost to the local court system."'

Therefore, cost effective enforcement is a benefit to the State.

Fla. Stat. §¯316.0083(1)(aK (b)1.a., & (d)l.: §3[ 8.[4(6).
2 A urbach v. Gallin a, 753 So. 2d 60, 62 (Fla.2000); Meixter e Fisher, 462 so. 2d 1071, 1072 (Pla.1984): Jordan v
Kelson, 299 So. 2d 109, 110 (Fla. 4th DCA 1974), cerr. denied, 308 50. 2d 537 (Fla.1975).
2 Flori<la House Bill 325 (2010): House of Representatives Staff Analysis (hereinafter House Report), p. 2.
4 �060useReport, p. 10.
* M. at L í .

2
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6. Generally, the ticketed Defendants herein raise challenges based on violations of unequal

protection, and duc process. For equal protection, it is a threshold question to determine whether

the challenger has standing to raise the cotistitutional issue.° If one has standing to challenge a

statute, a court must then determine which constitutional tests should be used in the

determination.

7. In this case, since there is no fundarnental right being denied and no suspect class, this

Court fmds that if the Defendants have standing to tnake a challenge and they show that there are

two comparable classes being treated differently, that the "rational relationship" test should be
, a

used to determine the equal protection challenge.

8, To decide due process, a court rnust deterrnine if the challenged statute denies the

challenger notice and the right to be heard."

6 It is axiomatic that one tnaking a constitutional challenge to a statute has to be the one injured by the Stattite. See
e.g. Land v. Srare, 77 F[a. 212, 81. 83 So. 159 (Fla. 1919)(holding that "a statute will not be declared invalid at the
instance of one not prejudict-d by its enforcement, nor affected by it").

When applying the rational relationship test "[t]he burden is on tbe one attacking the legislative arrangement to
negat{el every conceivable basis whit·h might suppott It" being rationally related to the legislative goal.
Lehnhausen v. Lake Shore Ago Parts Co., 410 L;.S. 356, 364 (1973Xetnphasis added). Similarly, in McGowan v.
Maryland, 366 U.S. 420 (1961), the United States Supreme Court observed that the equal protection clause is
"offended only if the classification resta on grounds wholly irrelevatit to the achievernent of the State's objective,
and the state's distrirninatory actions "will not he set aside if any state of facts reasonably may be conceived to
u stify it." (e mphasis added).
The Legislature has extensive discretion in creating statutory classifications. The guarantee of "equal pmtcetion

under law" has never staud for the proposition that legislatures may not mtroduce policy presenpttons that
advantage or disadvantage some group of citizens. See, e.g., Lindsley v. ivatural Car/>onic Gas Co., 220 U.S. 61,
78-79 (1911) ("A classification ha ving some reasonable basis does not offend against that clause rnerely because it
is not made with mathernatical nicety, or because in practice it results in some inequality "). All statutes involve
some line drawing, "and the fact the [particular] line might have been drawn differently at some points is a matter
for legislative, rather than judicial, consideration." United States Rai!road Retzrement Board v Frits, 449 U.S. 166.
U9 (1980); see otso Dominion Hotel v. Arizona, 249 U.S. 265. 269(1919) ("the constant business of the law is to
draw such lines"). As such."if a law neither burdens a fundamental right nor targets a suspect class," it will survive
a consatutional chalk ngc "so long as rt bears a rational relation to some legitimate end." Romer v. Colorado, 31
ES. 620, 631 (1996) (citation omitted); City ofCleburne v. Cleburne Living center, 473 U.S. 432, 440 (1985); see
alw Warred v. Scare Farm Mrd. Auto. /ns. Co., 899 So.2d 1090, 1095 (Fla. 2005) (citations omitted).
"Legislation may impose special burdens upon delined classes in order to achieve permissible ends." Ridaught v.
Division ofFlorida flighway Patrol, 3 14 So.2d 140, 144 (Y1a. 1975 ).
The Florida Suptetne Court has established a standard regarding due process when it pertains tu constitutional

challenges to statutes. Caple v. Turtle's Desiptfulld. Inc.. 753 So 2d 49(Fla. 2000). A court is bound to resolve
all doubts as to the validity of a statute in litver of the statute s constitutionality. /d. at 51. Also, when reviewing a

3
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9. Furthertnore, since this Statute promotes safety on the public roadways, the police powers

test is also appropriate to apply as a constitutional test in this matter

10. Additionally, a challenger must overcoine the strong presumption that a statute is

constitutionaL"

11. Taking these general principles into consideration, this Court reviews the issues raised by

the Defendants.

L ISSUE: IS TT A VlOLATION OF EQUAL PROTECTION TO SEND A CITATION OR
A NOTICE OF VTOLATION TO THE FIRST OWNER ON A JOINTLY OWNED VEHICLE
AND NOT TO THE SECOND OR OTHER OWNERS LISTED ON THE REGISTRATION OF
OF A JOINTLY OWNED VEHICLF..

Based on the above constitutional tests stated above, it does not appear that the

Defendants have carried their burden of proof to negate every conceivable reason why the

specific statutory language which fines one owner and not another joint owner is not rationally

related to the State's interests. Nor have the Defendants negated every conceivable practical

reason for this statutory scheme. At the hearing in this matter many practical reasons for fining

constitutional question a court is to be flexible because it is a concept "fundamental to a determination ofadcquacy
ofa statute's due process protections" and any "rtgid procedure is incompatible with the elastic nature ofdue
process". Id. "Tbc requiremems of due process of law are not technical nor is there any particular form of
procedure uccessary." /d. "Due process' m noncriminal situations contemplates reasonable notice and an
opportunity to hear and be heard. Shq(fey v. Furch, 250 So.2d 907 (Fla. 4'h DG W 4

When applYing the test used to determine whether a statute which exercises police powers, the test is "{i]f there is
a reasonable and practical ground of classilication for legislative regulations under the police power. it should be
upheld even though another classification or no classification would appear more reasonable." Finlayson v Conner,.
167 So. 2d 569, 57 l (Fla. 1964). It is important to understand under the State's police powers, "Classificati00fsl
will not render a State statute unconstitutional so long as it has a reasonabic basig its vandity does not depend on
scientific or marked differences in things or persons or in their relations. It suftices if it is practical" (emphasis
added L Florida Citnes Commission v Owens, 239 So.2d 840. 848 (Fla. 4th DCA 1969). "The State is not
compelled to verify logical assumptions with statistical evidence." I/nghes v. Alexandrio Scrap Corp., 42 U.S. 794,
8 l2 (l976)(cmphasis added}. Furthermore, "a legislative choice is not subject to courtroom fact finding" FCC v.
Beach CommunicatiDNJ, 508 U.S. 307, 315 (1993). Courts should defer to legislative enactments ofpolice powers.
" "There is a st�540ngpresumption that a Legislature understands and correctly appreciates the needs of its own
peoplet)" Ãfiddleton v. Texas Power & Light Co , 249 U.S. [$2, 157 (1919). To ñnd a statute uncoustitutional
there can be no reasonable doubt related to its invalidity, See. e.g., Bonwnto v Bom·d ofPs.sblic Instruction ofPalm
Beach Coung., 194 50. 2d 605, 606 (Fla. 1967) ("unconstituttonality rnust appear beyond all reasonable doubt
before an Act is condemned").

4
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the first owner and not the other joint owners were stated." Based on the rnultiple reasons

tendered, the Defendants have not carried their heavy burden of proof to show that when the

Statute only fines the first owner and not the joint owner(s) that such is unrelated to the State's

goals.

12 The State has an interest in making the highways safer in a cost effcctive and efficient manner that would not
overwhelm the court system. At the hearing in there were rnany reasons stated why issuing only one citation or
onc notice of violation to one owner instead of to multiple owners was either cost effective, praccical, designed
to mimmize the effecc on the court systern, or was rationally related to the State's interests. Those reasons as
argtted were:

i. Issuing only one citation to one owner would cut in half the number of cases that could possibly enter
the court system if that owner wanted to challenge his case in court.

ii. Sending out multiple notices of violation to multiple owners could result in nutitiplying the number of
exculpatory affidavits that could be returned to local government. issuing only one notice of violation
could cut the hurden of receiving affidavits in half. Sending out multiple notices increases the burden
on local govemment.

iii, If local govermnents received multiple affidavits back frorn multiple notices of violation being send for
one incident, then a much larger nurnber of craffic citations would be writun based on the amdavits
because each person named in an affidavit is issued a citation.

iv. Also. when muluple affidavits ate rentmed from the different owners, each owner could name a
differcut person m each affidavit. Therefore, rnultipic citations would be written based on the
conflicting amdavits and the clerk would be opening many mor£ traffic cases based on only one
violation. This would at Icast doub[e the clerk's work load.

v. Then, when two cases are opened by the clerk ofcourt for only one incident, each Defendant has the
oght to request a hearing, Doubling the mimber of hearings heard would require the need for more
judges. This would be a large expense to the tax payer based on only one violation.

vi. Also, doubling die nutnber of cases going to hearing could overwhelm die clerk's ofilce,
vii. More irnportantly, iftwo owners were sent a notice of violation and each owner named different

people in their affidavit, these conflicting affidavits would be a serious chaHenge to the integrity of out
system. The reason is that the two different people could challenge their citauon and be cried and this
could result m conflicting verdicts. Conflicting verdicts takes away the legitimacy and integrity of our
legal justice system.

viii. Furthermore, if the two owners were both sent notices of violation and both decided that they would
pay the fine, this results in the State being unjustly enriched by collecting two fines for only one
vehic{e running a red trailic signal. It is fairer to joint owners, particularly in a case involving a
husband and wife, to pay only one fine for one incident.

ix. Additionally, collecting two fines from two owners and only collectirag one line when a registration
only has one owner, would open the door for an unequal protection claim by the joint owners. Joint
owners would be claiming diey are being treated worse because they pay two fines when one owner
vehicles only pay one Sne for one incident.

t , Tliese same arguments are also true for vehicles owned by a business.
xi. Furthermore, in regard to businesses, it is rational to send a citation to an individual owner and not the

business entity. Businesses may have moltiple employees driving one blisiness vehicle and it would be
more ddTicult to determine who was in control of the vehicle. Therefore, sending the citacion to the
one individual co-owner makes logical sense.

xii. Additionally, it is more cost effective to send out one nonce of violation. There is a greater expense
and burden on govemment to send out multiple cirauons or notices of violation for only one incident.

5
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11. ISSUE: OWNERS FfNED PURSLIANT TO §316.0083 DO NOT RECEIVE POINTS
ON THE DRIVING RECORD AND ALSO ARE ABLE TO ESCAPE HIGHER COURT COST
COSTS WHILE A DRIVERS CITED BY LAW ENFORCEMENT PURSUANT TO
§316.075(1)(c)1 RECEIVE POINTS AND PAY A HIGHER FINE,

It is not necessary for this Court to determine whether this argument is factually correct

This Court finds because the Defendants herein bene0t frotn this statutory scheme, the

Defendants herein do not have standing to raisc this constitutional challenge to §316.0083.

III. ISSUE: REGISTERED OWNERS WHO RECEIVE A NOTICE OF VIOLATION ARE
TREATED DIFFERENTLY THAN THOSE NAMED IN AN AFFIDAVIT.

The Dciendants Motion to Dismiss pursue an equal protection violation because owners

who receive a notice of violation pursuant to §316.0083(1)(b)l.a, are abic to pay only $158.00 as

a fine while those namcd in an affidavit by an owner pursuant to this section have to pay a higher

amount. First, there is no legal basis for stating that the fine amount is higher which is discussed

in issue IV below. The reason why one pays a higher amount is because the alleged violator uses

the court system. The Florida Supreme Court has found it to be constitutional for the traffic

enfeitement system to charge less to a person who pays a fine without challenging the citation

than to one who uscs the court system and challenges the violation. State v. Levüz, 339 So. 2d

655 (Fla. 1976). Therefore, there is no merit to this argument. The Defendants have failed to

meet the burden placed on thern by the rational basis test.

'' There are several practical reasons and rational relationships to the State's interest for not allowing those named in
an affidavit to receive another notice of violution and name another in an affidavit before entering into the court
system, Those reasons are listed bclow:
i. Sending the onc named in the affidavit. a second notice of violation would open the door for the Af6ant to
name another peïsob in another amdavit because those who receive notices of violation are entitled to send in an
exculpatory afEdavit, §3 t(i.0083(1)(b)t.a. There is no logical place this chain ofafûdavits to stop. Would the local
government accept up to five, eight, or ten amdavits before issuing a citation and placing the person named in the
affidavit into to court system? This is not practical for several reasons. No rnatter where the chain stopped, the last
person named in the affidavit that was sent to the court system would always have the same argument that they were
being treated unfairly. Furtherrnnre, knowing that an af6davit could merely be sent in to deflect die fine, could lead
to a cham of false affidavits. Furthermarc, continuing to send out a chain of notices of violatiou after receiving an

6
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IV. ISSUE: THOSE NAMED IN AN AFFIDAVIT RECEIVE A BLEMISH ON THEIR
RECORD.

The Court denies this proposition in that the Defendants have proiTered no statutory

authority that one who violates §316.0083 is given points on their record or that being issued a

violation may be used to increase insurance rates. To the contrary, Florida Statute

§322.27(3)(d)6 prohibits the issuance of points and allowing a violation to be used to increase

insurance rates when it is determine that there was a violation of §316.0083,.

V. ISSUE: THOSE THAT CHOOSE TO PAY THE NOTICE OF VIOALTION AND
THOSE THAT CHOOSE TO CHALLENGE THE TRAFFIC CITATION IN COURT.

This argument fails for the same reasons stated for issue nurnber IIL

VL ISSL!E: "111. THE OPTION TO PAY THE CITATION OR CONTEST THE CITATION
CAN NOT BE VOLUNTARILY MADE AS THE THREAT OF THE TRAFFIC CITATION
BECOMING PART OF THE DRIVENG RECORD CAUSES COERCION. FURTHER THE
NOTICE OF VIOLATION FAILS TO DESCRIBE THAT AN ADDITIONAL PENALTY
WILL BE IMPOSED (THAT THE CITATION WILL BE ENTERED ON THE DRIVING
RECORD),1F THE ACCUSED CHOOSES TO CONTEST THE CITATION, IS NOT
MENTIONED ON THE CITATION. THEREFORE, THE ACCCSED CANNOT IVLEE A
KNOWING AND INTELLIGENT DECISION TO PAY THE CITATION OR CONTEST IT,
AS THE "DIRECT CONSEQUENCE" IS NOT EXPLAINED.

First, there are no grounds for challenging §3l6.0083 for any notation on the driving

record because §316.0083 does not have language within it that regulates what information is

place on a person's driving record. Second, it is clear that red light violators held responsible

pursuant to §316.0083 pay a S158.00 as set by Florida Statute §3 l 8.18(15)(a)1. & 3. The

amount of the fine imposed for a violation of §316.0083, is the same as drivers cited by a LEO

affidavit is not cbst effective. It would cost ntore to enforce the violation than the Mne that is collected. This would
not be pracacal. It is practical to carry out the enforcernent of the violation by sending one notice of violation and
then, citutg the person named in the affidavit.
ii. It is not cost effective to continue to send out Notices of Violation to everyone natned in an affidavit.
There is a cost to sending out notices of violation. To send out a notice at violatiou to a.second person in an
affidavit, would double the cost of issuing notices al violation. Doubling the cost is contrary to Legislature's cost
effect goals.

7

Polk County, Judge Coon, 08/17/2012: Exhibit J-64

160



Filing # 28242143 E-Filed 06/09/2015 09:58:15 AM

IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2015-TR-000A3690ZE00

Plaintiff,
v. Citation No.: A3690ZE

LUIS A TORRES JIMENEZ,

Defendant.

ATTORNEY GENERAL'S OBJECTON TO IRRELEVANT EVIDENCE

COMES NOW the Attorney General of the State ofFlorida, Pamela Jo Bondi (hereinafter

"Attorney General"), by and through the undersigned Assistant Attorney General, and objects to

the Defendant's solicitation of irrelevant testimony and the introduction of irrelevant evidence of

the details of ministerial acts performed in support of the Arem defense and states:

1. The Defendant's Motion to Dismiss raises the Arem defense that appears to state that

dismissal is the proper remedy when a camera vendor illegally exercises the police power

of issuing traffic citations with unfettered or unbridled discretion.

2. An illegal unfettered police power of issuing a citation is distinguishable from the

ministerial activity of pre-reviewing a video and printing and mailing a citation.

3. Therefore, although evidence of ministerial activity by the camera vendor supports the

denial of the Motion to Dismiss, the camera vendor's ministerial activities are not

relevant to prove the camera vendor is performing an unfettered police power.

4. Therefore, the Defendant either must lay a foundation that shows the questions and the

testimony elicited will prove that the vendor is exercising an unbridled and unfettered

police power (the issuance of a traffic citation) or such questions and testimony elicited

are irrelevant to this case.
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5. The Arem court issued two opinions. The opinions were released on April 23, 2014

(hereinafter "Arem 1") and the second on October 15, 2015. Arem I explains that

dismissal is not an appropriate remedy in all cases. This issue was not discussed in the

second opinion.

6. In Arem I, the court sites to State v. Hancock, 529 So. 2d 1200, 1201 (Fla. 52 DCA 1988)

which states:

Not all procedural requirements are jurisdictional in the sense that
they are indispensable to the acquisition of jurisdiction by the
court. Instead, they may be procedural matters of statutory origin
that are not essential to the constitutional requirement of due
process.

Hancock, 529 So. 2d at 1201. This law is authoritative.

7. In Hancock at 1201, the court stated that "there is no provision in the traffic statute that

the filing of the citation within five days of issuanco is a jurisdictional prerequisite".

8. The First District Court in Loper v. State, 840 So. 2d 1139 (Fla. 18' DCA 2003) stated it

did not matter if a statute stated the traffic citation "shall" be deposited "within 5 days";

the failure to do so "was not a jurisdictional prerequisite to the prosecution of the

defendant".

9. Thus, the Hancock and Loper courts indicated that dismissal was not proper even when

the specific language of the statute for delivery of the citation to the clerk of court was

not followed for non-jurisdictional ministerial acts. Id. This logic applies in this case for

ministerial acts.

10. From reading Hancock and the related case law, it is clear that dismissal is not an

appropriate remedy unless the Defendant proves a defect in the citation issuance protocol

which affects substantive rights and causes actual prejudice to the defendant. Loper v.
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State, 840 So. 2d 1139 (Fla. 18' DCA 2003); State v. Hancock, 529 So. 2d 1200 (Fla. 5*

DCA 1988); State v. Perez, 783 So. 2d 1084 (Fla. 3d DCA 1998).

11. The Defendant carries the burden of proof. As indicated in the Attorney General's

Response to the Defendant's Motion to Dismiss, the Defendant's burden is not to prove

up ministerial activity but rather that there was an unconstitutional illegal delegation of a

police power that was unfettered. Not just a fettered bridled delegation of a ministerial

activity.

12. The problem for the Defendant here is that if the evidence shows that the pre-review of

the videos and the printing and mailing of the traffic citation are only ministerial

activities, such are not relevant, are immaterial and are not grounds for dismissal.

13. The testimony elicited must evidence (1) the vendor's use of an unfettered police power;

(2) that the Defendant's substantive rights were affected by the activity; and (3) prejudice

to the Defendant.

14. Therefore, although it is important that the City had Business Rules which bridled the

actions of the camera vendor, a long drawn out questions and testimony regarding

ministerial acts of sorting videos into different data banks based on the City's directions

(Business Rules Questionnaire) would be irrelevant and immaterial.

15. The Defendant must prove up more than the performance of ministerial acts by the

vendor.

WHEREFORE, the Attorney General objects to the Defendant's questions and any

elicited testimony regarding the details of ministerial activities and evidence of the details of

ministerial actions by the camera vendor at any hearing in this matter as such are irrelevant and

immaterial.
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CERTIFICATE OF SERVICE

I hereby certify that on June 9, 2015, I electronically filed the foregoing with the Clerk of

Circuit Court by using the Florida Courts E-Filing Portal, which will electronically serve copies

to of the foregoing to Ted Hollander, Esq., counsel for Defendant, at

tedhollander@theticketelinic.com, and to Edward G. Guedes, Esq. and Samuel I. Zeskind, Esq.,

for the State (City ofAventura), at EGuedes@wsh-law.com and SZeskind wsh-law.com.

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

/s/ Robert Dietz
Robert Dietz, Assistant Attorney General
Florida Bar No. 0845523
Office of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
Tampa, FL 33602-5242
Tel: (813) 233-2880
Fax: (813) 233-2886
For Attorney General as Intervener
robert.dietz@myfloridalegal.com
robert.koehler@myfloridalegal.com
julia.heckman@myfloridalegal.com
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Filing # 28311914 E-Filed 06/10/2015 11:55:44 AM

IN THE COUNTY COURT OF THE 11�442JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA
' CASE NO. A3690ZE

Plaintiff,
vs. JUDGE: LEIFMAN

LUIS TORRES JIMENEZ,

Defendant.

LIGHT CAMERA CITATION
Plaintiff, City of Aventura ("City"), by and through undersigned counsel, hereby submits

its memorandum of law in opposition to the motion to dismiss red light camera citation

("Motion") filed by defendant, Luis Torres Jimenez ("Defendant").

ERELIMINARY STATEMENT

Defendant has moved to dismiss his red light camera citation founded primarily on the
flawed premise that the City has improperly delegated its police powers to its red light camera

vendor, American Traffic Solutions, Inc. ("ATS"). In support of the Motion, Defendant relies
upon the Fourth District Court of Appeal's recent opinion in Hollywood v. Arem, 154 So. 3d 359

(Fla. 4th DCA 2014). However, Defendant's reliance upon Arem is misplaced as the "unfettered
discretion" found by the Fourth District to have been delegated from Hollywood to ATS is not

present here, as more than one other county court has concluded since. See infra at 14-17. In

Arem, ATS was found (albeit incorrectly) to have unfettered discretion in determining which

videos and photographs were forwarded to Hollywood's traffic infraction enforcement officer.'

I

Hollywood actua y e ted i s red this conclusion lacking a fully developed record of how
scheduled hearing before this Court, e le an oFam. The City intends to present at the
Proceedings. In the interim, the Court should b Portions of the record from the Arem
"unfettered discretion" arose in the e aware that when the issue of ATS's supposedcounty court proceedings, Hollywood offered to present
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In contrast here, the City controls, through its Business Rules Questionnaire ("BRQ"), what

photographic and video data is forwarded to it by ATS; and ATS is afforded no legally

meaningful discretion at any point in the process. The remaining events which are not forwarded

are available for review, at the City's discretion, in a separate queue. Accordingly, Defendant's

motion to dismiss should be denied.

The Arem court also took issue with the fact that, with respect to Hollywood's program,

ATS (rather than the traffic infraction enforcement officer or "TIEO") would "issue" the uniform

traffic citation ("UTC") to the vehicle owner. An examination of the Arem decision reveals a

misperception by the Fourth District (again, based on the undeveloped record before it) that

Hollywood was "attempt[ing] ... to circumvent" state statute by assigning some active role to

ATS in determining that a UTC should be sent to the vehicle owner. 154 So. 3d at 364 ("In

Florida, only law enforcement officers and traffic enforcement officers have the legal authority

to issue citations for traffic infractions, which means only law enforcement officers and traffic

enforcement officers are entitled to determine who gets prosecuted for a red light violation. ...

Had the legislature intended to allow for delegation of this authority or responsibility, ... it could

have easily done so.") (emphasis added)

The evidence to be presented here will demonstrate (i) that the only individual "entitled to
determine who gets prosecuted for a red light violation" under the City's program is a sworn

Police officer; and (ii) once that determination is made by the police officer, the process by

witness testimony to address the trial court's concerns, but the trial court denied the request
saying such mformation was not relevant to what the court was deciding. In fact, the coun
court, when it issued its decision dismissing the citation, did not address whether ATS exercise
unfettered discretion. That issue arose for the first time on appeal, and the Fourth District
rea hed its co clusions without the requisite factual record having been developed at the

2
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which a notice of violation ("NOV") and later a UTC are sent to the vehicle owner is a fully

automated process in which ATS plays no active role. ATS merely provides access to software

that allows the City (through its officer) to perform the ministerial tasks of printing and mailing

the NOVs and UTCs.2 None of this evidence was before the Fourth District when it decided

Arem.

LEGISLATIVE BACKGROUND

On May 13, 2010, Governor Charlie Crist signed into law the Mark Wandall Traffic

Safety Act, section 316.0083, Florida Statutes (hereafter, the "Wandall Act"). The Wandall Act

is named after the deceased victim of a collision caused by a red light signal violator3 and seeks

to increase the enforcement of red light violations through the use of unmanned cameras. There

were 76 such fatalities in 2008 representing approximately 3% of all fatal accidents that year.

See House of Representatives Staff Analysis, at p. 2, CS/CS/HB 325 (March 9, 2010).4 Noting

2 In this regard, ATS is no different than any other vendor who licenses its customers touse proprietary software or provides a service that facilitates otherwise burdensome ministerial
tas s. For example, when a lawyer files a brief at the U.S. Supreme Court, he or she almost
mvariably provides the text of the brief to a third-party printer, which formats the brief in
accordance with Supreme Court rules, binds the brief and files it with the court N
remotely concludes from that engagement that it is the printer, rather than the lawyer, o ha

on alf of a party appearing before the U.S. Supreme Court. Similarly, when
Microsoft licenses word processing software to law firms, no one concludes that the law fi
have delegated authority to Microsoft to format and print documents. Rather the law firms h e
paid for a service that facilitates their performance ofministerial tasks.

City of Orlando v. Udowychenko, 98 So. 3d 589, 597 n. 10 (Fla. 5th DCA 2012)
approved sub nom, Masone v. City of Aventura, 147 So. 3d 192 (Fla. 2014) ("The Act

named in hono f Mark Wandall, who was killed by a red-light runner when his wife was n ne

The House of Representatives Staff Analysis cited official state statistics. See DHCMVTraffic Safety Statistics Re ort 2008: A Compilation of Motor Vehicle Crash Data From the

http://www.flhsmv.gov/hsmvdocs/CS2008.pdf.

3
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that cameras reduce red light violations by 40-50% and reduce injury crashes by 25-30%, the

Legislature authorized local governments to use and continue to use red light cameras. Id.

The Legislature's goal of enhancing safety is being realized. Red light cameras change

driver behavior and save lives. During Florida's 2013 fiscal year, 95% of motorists that received

a notice of a red light camera violation were not captured on camera again committing a red light

camera violation. See DHSMV Red-light Camera Summary Report at 3 (Dec. 17, 2013 as

amended Jan. 8, 2014), available at www.flhsmv.gov/reports/redlightcameraanalysis2013.pdf.

Florida's Department of Highway Safety and Motor Vehicles reports that 56.2% of the local

agencies it surveyed reported a reduction in crashes at intersections where red light cameras were

installed. DHSMV, Red Light Camera Summary Report at 3 (Feb. 27, 2015), available at

www.flhsmv.gov/html/2014redlightcamerareportrevisedfebruary2015.pdf.

The Wandall Act provides that "[a] county or municipality may use traffic infraction

detectors [i.e., cameras] to enforce" red light infractions. § 316.008(8)(a), Fla. Stat. (2011). If a

local government does so, it must use enforcement and adjudication procedures established by

state law. Id.; see also §§ 316.0076, 316.0083, Fla. Stat. The penalty for a red light violation -

whether detected by a camera or a police officer live at the scene - is a $158.00 fine.

§§ 316.0083(1)(b)3.a-b., Fla. Stat.

Enforcement proceeds in two steps. Initially, an NOV is sent to the registered vehicle

owner. § 316.0083(1)(b)1.a., Fla. Stat. The notice provides access to the photographs and video

taken by the camera and explains the owner's rights, including the right to an administrative

hearirig. §§ 316.0083(1)(b)1.a, b, Fla. Stat.. The owner has 60 days in which to (1) pay the fine,

(2) request an administrative hearing, or (3) submit an affidavit establishing one of five statutory

exemptions from liability - the owner was deceased at the time of the infraction; someone else

4
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was driving; the vehicle was yielding the right of way to an emergency vehicle or funeral

procession; the driver was issued a traffic citation at the scene; or a law enforcement officer

directed the vehicle to pass through the intersection. §§ 316.0083(1)(b)1.a, (d)(1), Fla. Stat. If

the owner pays the f'me or submits an affidavit, there is no further enforcement. §

316.0083(1)(d)3, Fla. Stat.

If the owner requests an administrative hearing, a local hearing officer "shall take

testimony from a traffic infraction enforcement officer and the petitioner, and may take

testimony from others" in addition to "review[ing] the photographic or electronic images or the

streaming video." § 316.0083(5)(d), Fla. Stat. At these hearings, the "[f]ormal rules of evidence

do not apply, but due process shall be observed." Id. "At the conclusion of the hearing, the local

hearing officer shall determine whether a violation under this section has occurred, in which case

the hearing officer shall uphold or dismiss the violation." § 316.0083(5)(e), Fla. Stat. The losing

Party may appeal the outcome of an administrative hearing to the appropriate Florida circuit

court in accordance with section 162.11, Florida Statutes. § 316.0083(5)(f), Stat. Stat.

If the owner fails to respond to the NOV by requesting a hearing, paying the fine, or

submitting an affidavit within 60 days, a UTC is automatically issued to the owner. §

316.0083(1)(c)l.a, Fla. Stat. ("A traffic citation issued under this section shall be issued by

mailing the traffic citation by certified mail to the address of the registered owner of the motor

vehicle involved in the violation if payment has not been made within 60 days after notification

under paragraph (b), if the registered owner has not requested a hearing as authorized under

Paragraph (b), or if the registered owner has not submitted an affidavit under this section.")

(emphasis added). The owner then has a second chance to either pay the fine or submit an

5
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affidavit establishing an exemption. § 316.0083(1)(d), Fla. Stat. Or, the owner may choose to

dispute the infraction at a hearing in county court. See generally § 318.14, Fla. Stat.

An owner who elects to contest a UTC has robust procedural rights and protections. He is

entitled to retain counsel to represent him. Fla. R. Traf. Ct. 6.340(c). He has a right to a speedy

trial within 180 days of the citation. Id. at 6.325(a). He has the right to make motions, to call

and compel the attendance of witnesses, to present a closing argument, and to have the hearing in

OPen court. Id. at 6.140, 6.150, 6.450(d), (f). The rules of evidence apply generally at UTC

hearings. Id. at 6.460(a). As such, constitutional and statutory objections to the proceedings are

permitted.

Under the Wandall Act, "[t]he photographic or electronic images" or streaming video

taken by the camera "is admissible ... and raises a rebuttable presumption" that the motor

vehicle ran a red light. § 316.0083(1)(e), Fla. Stat. Although the government gets the benefit of

a rebuttable presumption, the Legislature provided by statute that its burden - in all traffic

infraction cases - is proof "beyond a reasonable doubt." § 318.14(6), Fla. Stat. An owner found

liable may move for a new hearing or appeal. § 318.16(1), Fla. Stat.; Fla. R. Traf. Ct. 6.630(e).

Finally, the Wandall Act contemplates that local governments will use vendors to assist

with their red light camera programs. See § 316.0083(1)(a), Fla. Stat. (The Act "does not

Prohibit a review of information from a traffic infraction detector by an authorized ... agent of

the department, a county, or a municipality before issuance of the traffic citation by the traffic

infraction enforcement officer.") (emphasis added).5

It has been suggested by Defendant that this statutory provision does not authorize ATS
to fulfill the role it performs under the City's program. What is conspicuously absent from the
Motion is any kind of explanation as to what the Legislature actually intended by allowing the
City s agent - m this instance, ATS - to review the data before issuance of the UTC. Surely the
Legislature's explicit recognition of this authority could not have meant that ATS was permitted

6
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Defendant's Motion is based upon the core premise that ATS's contract with the City and

ATS' review of the images, issuance of NOVs, and automatic issuance of UTCs without further

review or involvement by a traffic infraction enforcement officer ("TIEO") constitute an

improper delegation of authority and are in direct contravention of section 316.0083(1)a, Florida

Statutes. These arguments are derived entirely from the Arem decision. Defendant also argues

that the electronic transmittal of the UTC to the Court by anyone other than the TIEO did is

improper and warrants dismissal. The Arem court specifically declined to address this issue.

154 So. 3d at 361 (declining to answer the certified question relating to transmission of the UTC

to the court).

STATEMENT OF MATERIAL FACTS
I. THE CITY'S CONTRACT WITH ATS.

To assist the City in implementing its red light camera enforcement program in

accordance with the Act, the City entered into a contract with ATS, a private vendor (hereafter,

the "Contract"). A true and correct copy of the Contract is attached as Exhibit "A." Pursuant

to the Contract, ATS provides the City with, among other things, the necessary cameras and a

computerized, proprietary system through which the City's TIEOs can (i) review the camera-

recorded images of potential violations, (ii) determine whether to enforce them, and (iii) cause

any notices or citations to be processed and mailed to violators.6 The decision to enforce a

to review the data simply for its own enjoyment. Such an interpretation would mean that the
Legislature acted pointlessly, a conclusion precluded by established Florida precedent. See, e.g.
City ofN. Miami v. Miami Herald Pub. Co., 468 So. 2d 218, 220 (Fla. 1985) ("[I]n construing
legislation, courts should not assume that the legislature acted pointlessly."). To the contrary,
review of data obviously was intended to allow ATS to assist the City in the efficient operation
of its program. Defendants' assumption that "to review" the data means that nothing other than
simple review can take place ignores the statutory purpose.

6 The City employs only sworn police officers to review red light signal violations
captured by the cameras.

7
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potential violation rests exclusively with the City's law enforcement officers, and not with ATS.

Specifically, paragraph 7 ofExhibit "D" to the Contract emphasizes:

Within seven (7) days of receipt, the City shall cause the Authorized employee to
review the Infractions Data and to determine whether a Notice of Violation shall
be issued with respect to each potential Infraction captured within such Infraction
Data, and transmit each such determination to Vendor using the software or other
applications or procedures provided by Vendor on the Vendor System for such
Purpose. VENDOR HEREBY ACKNOWLEDGES AND AGREES THAT THE
DECISION TO ISSUE A NOTICE OF VIOLATION SHALL BE THE SOLE
UNILATERAL AND EXCLUSIVE DECISION OF THE AUTHORIZED
EMPLOYEE AND SHALL BE MADE IN SUCH AUTHORIZED
EMPLOYEE'S SOLE DISCRETION (A "NOTICE OF VIOLATION
DECISION") AND IN NO EVENT SHALL VENDOR HAVE THE ABILITY
OR AUTHORIZATION TO MAKE A NOTICE OF VIOLATION DECISION.

(emphasis in original).7

When the City's officer decides to enforce a violation, he or she "accepts" the event,

which triggers an automated process that prints and mails the NOVs (initially) and the UTCs

(later), as contemplated by the Act. In addition, the Contract defines what ATS is to include in

each NOV. Specifically, paragraph 15 of Exhibit "D" to the Contract provides:

Notice of Infraction form. Vendor shall prepare and provide to City a Notice of
Infraction Form that provides at a minimum, the following information:

a. name and address of the owner of the vehicle involved in the infraction;
b. the registration number of the vehicle involved in the infractions;

c. a citation to the City's Ordinance violated;

d. the location of the intersection where the infraction occurred;

e. the date and time of the infraction;

f. a copy of the recorded image of the infraction;

g. the amount of fee and charges imposed and the date by which the fee
and charges must be paid or appeal;

h. Instructions on all methods ofpayment for the fee;

An "Authorized Employee" is defined as the City's Traffic Control Infraction ReviewOfficer.

8

173



CASE NO. A3690ZE

i. a clear statement of the time limit to file an appeal and describing the
procedure for appealing the infraction;

j. a statement that the City's traffic infraction officer has reviewed and
observed the recorded images evidencing the violation of the Ordinance
and has found reasonable and probable grounds to believe that an
infraction has occurred and can identify the license tag number of the
violating vehicle; and

k. a conspicuous statement, printed on larger font than the remaining
statements on the Notice of Infraction, and bolded, stating that if the
owner of the vehicle fails to pay the civil fee within the time allotted, or
fails to timely appeal the infraction, the owner shall be deemed to have
waived his or her right to contest the infraction, and has admitted to the
infraction reflected in the Notice of Infraction.

Pursuant to paragraph 16 of Exhibit "D" to the Contract, the City reviews and approves the form

of the NOV prior to its use. The form of the UTC is standardized across the entire state.

Prior to the City reviewing the videos and determining whether to issue an NOV, ATS

reviews all data captured by the cameras pursuant to paragraph 3 of Exhibit "D" to the Contract.

Specifically, paragraph 3 of Exhibit "D" to the Contract provides:

Vendor shall act as City's agent for the limited purpose of making an initial
determination of whether the recorded images should be forwarded to an
Authorized Employee to determine whether an infraction has occurred and shall
not forward for processing those recorded images that clearly fail to establish the
occurrence of an infraction.

ATS's review of the recorded images is governed by the City's BRQ. A true and correct copy of

the City's BRQ is attached as Exhibit "B." The recorded images that are not forwarded initially

forwarded to the City are separately queued at ATS and are available for review by the TIEO at

his or her discretion.

H. THE CITY'S BRQ TO ATS.

The BRQ provides ATS with the City's explicit instructions and guidelines governing

ATS's initial review of the data and directs ATS to either: (a) forward the data to the City to

9

174



CASE NO. A3690ZE

make its Notice of Violation decision; or (b) segregate the data in a separate queue at ATS. ATS

is required to follow the BRQ directives in performing the initial review.

The BRQ was part of the process between the City and ATS to set up the red light camera

program. Once the City signed the Contract with ATS, ATS sent an account manager to the City

for a meeting to discuss the directives within the BRQ. At that meeting, the City went through

the list of questions and the City provided ATS with the answers as to what events qualify for

further processing and should be forwarded to the City. ATS processors are trained extensively

as to the proper application of the City's BRQ, and their performance is audited by ATS. ATS

processors are instructed, as an overarching guiding principle, that if there is any doubt whether a

captured event should be forwarded to the City, then the doubt should be resolved in favor of

forwarding the event.8 The City, for its part, is provided access to all relevant information in

ATS's system as to events that were not forwarded to the City.

ARGUMENT

I. DEFENDANT CARRIES THE BURDEN OF ESTABLISHING THAT THE
CITY'S PROGRAM OPERATES IN THE SAME MANNER AS THE
PERCEIVED HOLLYWOOD PROGRAM IN AREM.

"An 'affirmative defense' is any defense that assumes the complaint or charges to be

correct but raises other facts that, if true, would establish a valid excuse or justification or a right

to engage in the conduct in question. An affirmative defense does not concern itself with the

elements of the offense at all; it concedes them. In effect, an affirmative defense says, 'Yes, I

did it, but I had a good reason.'" State v. Cohen, 568 So. 2d 49, 51-52 (Fla. 1990). A defendant

that raises an affirmative defense "ha[s] the burden to establish the defense and present

8 This is consistent with the language of the Contract, which provides that only events that
"clearly fail to establish the occurrence of an infraction" should not be forwarded to the City for
further review.

10
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evidence" in support of the defense. Stimus v. State, 995 So. 2d 1149, 1151 (Fla. 5th DCA

2008).

Here, Defendant's Motion does not contest that he committed the red light violation.

Instead, he asserts the affirmative defense that his infraction should somehow be excused by an

alleged unlawful delegation of purported police powers to ATS based solely on Arem. As such,

Defendant has the burden of establishing this defense and presenting evidence that the City

operates its red light camera program in exactly the same way as Hollywood was perceived to

have operated its program in Arem. Defendant has not, and cannot, satisfy this burden.

IL THE CITY HAS NOT IMPROPERLY DELEGATED ITS POLICE
POWER BY ALLOWING ATS TO PERFORM AN INITIAL REVIEW OF
THE VIDEOS.

A. Arem is Distinguishable and Not Controlling.

The Court should reject Defendant's contention that Arem is a per se legal bar to the use

of red light cameras in general and that it impairs the programs of any city in the State of Florida

other than Hollywood.9 Arem does not make blanket pronouncements on the use of red light

cameras in this State. It does not overturn or declare invalid any section of the Wandall Act, nor

does it make any holdings concerning the operation of any program other than Hollywood's.¹°

In actuality, the material facts within the record in Arem are clearly distinguishable.

It bears noting that the county court's decision in Arem did not arise in the context of a
declaratory judgment action broadly seeking relief as to the validity of Hollywood's red light
camera program after comprehensive discovery and assessment of the entire program, but rather
m the context of a traffic court motion to dismiss a particular UTC directed to a specific
mdividual.

1° The same analysis applies with respect to State ofFlorida v. Adams, which applies only
to the Town of Davie's operation of its red light camera program. Additionally, the Fourth
DCA's opinion in Adams, 155 So. 3d 1260 (Fla. 4th DCA 2015) (mem.) is a per curiam
affirmance, which has no precedential value in this court. Fort v. Post, Buckley, Schuh &
Jernigan, 902 So. 2d 244 (Fla. 4th DCA 2005) (holding that per curiam affirmances are not

11
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In Arem, the Court found, based upon the limited record on appeal, that ATS had

"unfettered" discretion in determining which videos to send to Hollywood. 154 So. 3d at 365

("The City also lacks the lawful authority to outsource to a third-party vendor the ability to

make the initial review of the computer images of purported violations and then use its

unfettered discretion to decide which images are sent to the TIEO, and which ones are not.").

However, wholly absent from the record on appeal in Arem (and therefore, from the decision

itself), was a single reference to a BRQ, let alone the actual document. The record was also

completely devoid of any testimony from Hollywood employees or ATS employees as to what

ATS's role was in the initial screening process or the subsequent processing and mailing of

NOVs and UTCs. Further, the trial court made no findings relating to ATS's role in the initial

screening process. A true and correct copy of the record on appeal in Arem is attached as

Composite Exhibit "C."Il

Nevertheless, armed only with the trial court's order and Hollywood's contract with

ATS, the Fourth District somehow found that "[t]he trial court made various findings of fact

about the process in concluding that the City unlawfully outsourced its statutory responsibilities

to a private third party vendor," 154 So. 3d at 364, and concluded that ATS exercised

"unfettered discretion to decide which images are sent to the TIEO, and which ones are not." Id.

at 365. This conclusion about unfettered discretion was based entirely on the language within

Paragraph 3 of Exhibit "D" to the contract between Hollywood and ATS, which provided that

binding precedents) (citing D. W. and C. W v. Dept. of Children and Families, 763 So. 2d 497
(Fla. 2d DCA 2000)).

" The parties have stipulated to the admissibility of the Arem record. However, this Court
may also (and should) take judicial notice of the record on appeal in Arem. See § 90.202(6), Fla.
Stat. See also Allstate Ins. Co. v. Greyhound Rent-A-Car, Inc., 586 So. 2d 482, 483 (Fla. 4th
DCA 1991) ("[j]udicial notice may be taken of all judicial records").
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ATS is to "make the initial determination that the image meets the requirements of the ordinance

and [the Contract] to enable the City to meet its burden of Demonstration [sic] a violation of the

Ordinance."l2 The Fourth District concluded that Hollywood's TIEO did nothing more than

"merely acquiesce" in ATS's "decision" to issue a UTC.l3 Id. at 365. Here, while ATS does

perform an initial review of the video and photographic data, the BRQ sets forth the strict

guidelines ATS is to follow in making its "initial determination" whether to forward the data to

the City. Data that is not forwarded to the City remains available for review by the TIEO or

other City officers at their discretion. Moreover, the City's TIEO does not "merely acquiesce"

in ATS's review of signal violation data; on the contrary, the evidence at the hearing will reflect

that the City's TIEO rejects on average 36% of the data sets forwarded by ATS to the City for

an NOV determination.

Without the benefit of the BRQ or relevant witness testimony in the record, the Fourth

District determined that Hollywood's contractual provision gave ATS unfettered discretion to

determine which videos were forwarded to the city to determine whether a violation occurred.¹4

¹² It is readily apparent that this "unfettered discretion" criticism by the Fourth District was
at the heart of the court's reasoning in Arem. As the Fourth District ran through its summary of
Hollywood's program, it concluded, "Under these circumstances, it cannot be said that this is the
legal equivalent of a TIEO issuing the citation, especially when it is the third-party vendor that
controls what information is, or is not, made available for the officer's consideration." 154 So.
3d at 365 (emphasis added).

¹³ The Fourth District's use of the term "decision" is curious, since there was no evidence in
Arem that ATS made any independent decision to issue a UTC, but rather simply provided client
access to software that automatically sent the UTC to the vehicle owner, in accordance with
section 316.0083(1)(c)1.a, Florida Statutes, when the vehicle owner failed to take any action
with respect to the NOV.

'4 Oddly, while the Fourth District noted that ATS's initial review of the data was measured
against certain "standards," id. at 364-65, it never explored nor explained what those "standards"
were. Hollywood, of course, had earlier been precluded by the county court from presenting
evidence of its BRQ because such evidence was "irrelevant."
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Because the BRQ, created by the City in this case, sets forth the strict guidelines ATS is to

follow in forwarding videos and photographic data to the City here, ATS has no legally

meaningful discretion in determining what data is sent to and reviewed by the City.

Furthermore, the data that is not forwarded remains available for review by the City. As such,

the material facts are distinguishable here and, thus, the Arem decision is not controlling. Taylor

v. Department ofProfessional Regulation, Bd. ofMedical Examiners, 520 So. 2d 557, 559 (Fla.

1988) (stating that prior decision was not controlling where facts of that case were "clearly

distinguishable").15

In State ofFlorida v. Meador; Case No: 2014TR-044966, the County Court in and for

Polk County, Florida, recently conducted an evidentiary hearing and denied the defendant's

motion to dismiss based on Arem. A true and correct copy of the transcript of the evidentiary

hearing and subsequent order denying the motion to dismiss are attached as Exhibits "D" and

"E," respectively. In Meador, the court was presented with the City of Lakeland's contract with

ATS and Lakeland's BRQ and heard testimony from Lakeland's officer, as well as

representatives from ATS. Exh. D at 16-19 (identifying Lakeland's BRQ and explaining that

its provisions govern whether video and photographic data is forwarded to the TIEO). In

considering of all of the evidence, the court in Meador made the following notable findings:

5. The City of Lakeland has entered into a contractual relationship with
ATS, a third party vendor which presents video and still picture information to the
TIEO who reviews same to determine if there is a violation ofFlorida Statutes.

* * *

15 The City does not dispute that a district court of appeal decision is binding on all trial
courts within the state on the issue decided, but only if that decision is based on the same set of
underlying facts that led to the court's analysis. See, e.g., U.S. Fire Ins. Co. v. lS. U.B., Inc., 979
So. 2d 871, 883 (Fla. 2007) (finding that where "underlying facts are different, then a previous
decision should not be binding").
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8. At no time in this process is ATS supplanting the TIEO or acting as
anything other than a ministerial agent on behalf of City of Lakeland.

* * *
12. The Arem decision is distinguished from the instant case.

13. The instant case provided substantial evidence showing the clear
function of ATS in this matter, akin to an attorney having a secretary print and
mail a letter from a different office.

14. If this Court were to attempt to apply Arem to the instant case, taking
the matter to its absurd conclusion, would mean all functions (including creating
paper and ink to prepare a uniform traffic citation) would have to be performed by
the TIEO. This is clearly not the intent ofArem.

15. ATS provides ministerial support only. All decisions made to issue a
citation are exclusively the purview of the TIEO in this instance.

Exh. E.

More recently, the County Court in Duval County reached a very similar conclusion with

respect to the application ofArem. In an omnibus hearing, the court in State v. Langham, Case

No. 16-2014-TR-119298-CIXX-MA, made a number of findings germane here. The defendant

raised the same Arem arguments being raised here, but the court rejected them. A copy of the

Langham order denying the motion to dismiss is attached as Exhibit "F." The court first noted

that Jacksonville's vendor contracti6 had a provision similar to the City's here, which reserved

to the TIEO the exclusive authority to determine whether a violation of law had occurred. Exh.

F at 3. The court also noted that Jacksonville, like the City here, had provided operational

16 Jacksonville's vendor was a different company.
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guidelines (also called business rules) to the vendor to determine which events were queued up

for further review.¹7 Id. at 3-4.

In rejecting the defendant's Arem challenge, the Langham court reviewed the record in

Arem and concluded:

The facts in this case differ significantly from those found in Arem. Under the ...
contract, the [vendor] is given a very limited and clearly defined set of criteria by
which they sort potential violations into working and non-working queues for
review by the TIEOs.... These criteria are those recognized by statute ... and
others based upon reasonable criteria set by the Sheriff's office. Unlike the
situation in Arem, the [vendor] does not have an "unfettered discretion" on which
videos are made available to the JSO for review.

Id. at 6.

The court further noted that the Sheriff's office "retains the ability to review and

authorize a notice of violation to incidents contained in the non-working group (although that

does not appear to have occurred)." Id. On the Arem issue of "mere acquiescence," the

Langham court held that the "25.3% rejection rate of those videos in the working group is clear

evidence that the ... TIEOs do not merely acquiesce to the review of videos made by [the

vendor], but that they make an independent determination on the issuance of the citations." Id.

(emphasis added). Finally, the court concluded: "Accordingly, this Court determines that the

Jacksonville Sheriff's Office has not improperly delegated its authority to [the vendor]."

On the subsidiary issues of "issuance" of the notices - also raised by Defendant here -,

the court in Langham held:

A final point raised by the Defendants ... is that actual processing of the notices
of violations by [the vendor] after they are authorized by the Sheriff's Office's
TIEOs is an unlawful delegation of law enforcement authority. The Courtfails to
see how the ministerial act ofprinting and mailing those notices constitute the

17 Jacksonville's rate of rejection of events placed by its vendor in the "working" queue was
approximately 25%, appreciably below the City's 36% rejection rate of forwarded events. Id. at
5.
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improper delegation ofpolice powers ... as opposed to the provision of support
services under the contract.

Id. at 6-7 (emphasis added). Driving home this point, the court held, "The key to the lawfulness

of this contract is who makes the determination on the issuance of violation notices - not who

mails the notices once that decision is made." Id. at 7 (emphasis added).

This Court should likewise find that Arem is factually distinguishable and deny

Defendant's motion to dismiss.

B. The City's BRQ Ensures ATS is Afforded No Discretion in
Performing its Initial Review.

The BRQ represents a detailed set of instructions as to how ATS must handle all aspects

of the City's red light camera program, including how it must sort event data captured by the

cameras to be sent to the City. ATS employees go through weeks of training to ensure that they

know how to utilize the directives set forth in the City's BRQ, including specifically how to

apply them as they identify the event data that the City wants passed along for violation review.

ATS employees cannot deviate from the directives set out in the BRQ without breaching the

terms of the Contract. Additionally, ATS has established review and audit procedures to ensure

that their employees are in compliance with the City's BRQ. ATS has no discretion or authority

to deviate from the written directives in the BRQ concerning any aspect of the City's red light

camera program. ATS certainly makes no independent decision concerning the existence of a

violation. Rather, ATS simply applies the City's instructions by identifying the registered

owner of the vehicle through DMV records and confirming that the captured images and video

are of the type that the City has directed ATS to send. That is the extent of the "initial review"

ATS performs prior to sending images and data to the City for a decision on whether a violation

has occurred.
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ATS's review of the data to separate the data that the City wants to review from the data

it does not want, is expressly permitted by Fla. Stat. 316.0083(1)(a), which expressly provides

that "agents" of the City, such as ATS, are permitted to "review" the "information from a traffic

infraction detector ... before issuance of the traffic citation...." Accordingly, ATS's efforts here

are both permitted by the Wandall Act and do not amount to an unlawful delegation of police

power.

C. The Express Terms of the Contract with ATS Provide That the City's
Police Officer has the Sole Discretion in Determining Whether a Red
Light Violation has Occurred.

The only determination in the entire process that matters, and the only true exercise of

police power, is the determination whether a red light infraction has occurred. The City's

Contract expressly provides that the City, and not ATS, makes this determination. As

previously noted, the express, emphasized, terms of paragraph 7 to Exhibit "D" of the Contract

provides that the City's authorized employee will "review the Infractions Data ... to determine

whether a Notice of Infraction shall be issued with respect to each Potential Infraction captured

within such Infraction Data and transmit each such determination to Vendor using the software

or other applications or procedures provided by Vendor on the Vendor System for such

purpose." The same paragraph then goes on to acknowledge that ATS "agrees that the decision

to issue" the NOV is the "sole, unilateral and exclusive decision" of the City's TIEO and that

ATS has no authority to make such a decision.

Defendant asks this Court to ignore both the foregoing paragraph and the BRQ and,

instead, make its determination based only on Paragraph 3 of Exhibit "D," divorced of any

context. This interpretation "ignores the well-established principle that 'the intention of the

Parties must be determined from an examination of the entire contract and not from separate

phrases or paragraphs.'" Alamo Financing, L.P. v. Mazoff 112 So. 3d 626, 630 (Fla. 4th DCA
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2013) (quoting Moore v. State Farm Mut. Auto. Ins. Co., 916 So. 2d 871, 875 (Fla. 2d DCA

2005)). Moreover, it is well-settled that in examining the entirety of the contract, including each

of the different provisions, all provisions should be "construed so as to give the effect to each

and every of them, if that can reasonably de done...." J.C. Penney Co., Inc. v. Koff, 345 So. 2d

732, 735 (Fla. 4th DCA 1977) (quoting Ross v. Savage, 63 So. 148 (Fla. 1913)).

Defendant's argument is, therefore, fundamentally flawed as he asks the Court to read

paragraph 3 of Exhibit D in isolation and to ignore not only the express, emphasized, terms of

paragraph 7 of that same Exhibit, but also the application of the BRQ and manner in which the

City actually operates its program.18 In fact, if this Court were to adopt Defendant's reading of

paragraph 3 (and ignore the remainder of the Contract), Paragraph 7 would have no effect.

Under Defendant's theory, any time ATS were to perform under paragraph 3, they would

simultaneously be breaching paragraph 7's strict prohibition against ATS making a notice of

violation decision. This would lead to an absurd result, contrary to prevailing Florida law on

contract construction. "The inconvenience, hardship or absurdity of one interpretation of a

contract or its contradiction of the general purpose of the contract is weighty evidence that such

meaning was not intended when the language is open to an interpretation which is neither absurd

nor frivolous and is in agreement with the general purpose of the parties." James v. GulfLife

Insurance, 66 So. 2d 62, 63 (Fla. 1953).

18 Florida law is clear that the conduct of parties to a contract in performance of the contract
may supplement or modify the contract and must be considered in determining whether they
have performed as required. See, e.g., Flagship Nat'l Bank v. Gray Distrib. Systems, Inc., 485
So. 2d 1336, 1340 (Fla. 3d DCA 1986); Cox v. CSX Intermodal, Inc., 732 So. 2d 1092, 1096
(Fla. 1st DCA 1999).
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D. The City has not Delegated any Discretion to ATS, So There has Been
No Unlawful Delegation of Police Power.

The City disputes that any police power has been delegated to ATS. However, even if,

arguendo, ATS exercises any police power in performing the initial review of the videos, the

City's delegation of that police power is not unlawful as ATS is afforded no discretion in the

performance of its duties. The City has provided ATS with strict guidelines in the BRQ, which

set forth the parameters for determining which videographic and photographic data is forwarded

to the City. The BRQ ensures that ATS has no discretion and protects against any unfairness or

favoritism that could otherwise arguably be shown by ATS.

The City does not dispute the general principle of law that "[u]nrestricted discretion in

the application of a law without appropriate guidelines and determining its meaning may not be

delegated by the City Council to an agency or to one person." City of Miami Beach v.

Fleetwood Hotel, Inc., 261 So. 2d 801, 805 (Fla. 1972). However, this does not mean that a

City cannot delegate authority to another party. Rather, it simply means that when such

authority is delegated, any discretion that goes along with it must not be "unbridled" or

"unfettered" so as to allow for unfairness or favoritism. Specifically, the Florida Supreme

Court has stated:

The exact meaning of the requirement of a standard has never been fixed. The
exigencies of modern government have increasingly dictated the use of general
rather than minutely detailed standards in regulating enactments under the police
power. However, when statutes delegate power with inadequate protection against
unfairness or favoritism, and when such protection could easily have been
provided, the reviewing court should invalidate the legislation. In other words,
the legislat1ve exercise of the police power should be so clearly defined, so
limited in scope, that nothing is left to the unbridled discretion or whim of the
admimstrative agency charged with the responsibility of enforcing the act.

Dickinson v. State, 227 So. 2d 36, 37 (Fla. I 969). See also County Collection Services, Inc. v.

Charnock, 789 So. 2d 1109, 1112 (Fla. 4th DCA 2001).
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In Charnock, the Fourth District rejected the notion that a county had unlawfully

delegated its police powers when it entered into a contract by which it assigned to a private third

party enforcement of lot clearing and code enforcement liens. As the Charnock court explained,

as long as the county retained authority and discretion, including the power to terminate the

contract, there was no improper delegation. Id. (citing State v. City ofTampa, 113 So. 2d 844

(Fla. 1959)"' and St. Johns County v. Northeast Fla. Builders Ass'n, 583 So. 2d 635 (Fla.

1991)).

Here, the Legislature clearly contemplated that ATS would be able to review event data

before the subsequent issuance of a UTC. § 316.0083(1)(a), Fla. Stat. In considering the

question of unlawful delegation of authority, the Florida Supreme Court has held that where the

Legislature contemplates the role of an agency in the enforcement of a statute through the

exercise of police power, it "is not required to provide specific rules to cover all conceivable

situations that may confront the agency." Astral Liquors, Inc. v. Dep't ofBus. Reg., 463 So. 2d

1130, 1132 (Fla. 1985). Instead, the discretion afforded the agency need only be "sufficiently

governed by legislative standards as to constitute a judicially reviewable discretion." Id.

(quoting Reynolds v. State, 383 So. 2d 228, 230 (Fla.1980)). The City's BRQ provides ATS

ample standards to permit judicial review.

19 In State v. City of Tampa, the Florida Supreme Court found that the City of Tampa had
not unlawfully relinquished its right to regulate traffic under its police power where Tampa's
ordinance, which authorized bonds to finance the acquisition and construction of off-street
parking facilities, contained a reservation that the city could change the location of parking
meters, when necessary, to permit street widening or closing or to permit traffic regulation to
accompany a covenant that the city would not discontinue the operation of meters installed near
curbs and would continue to charge for use of those meters. 113 So. 2d at 846-48. The Court
further found that, because there was no "relinquishment or abdication of the police power" by
the City, the ordinance was not void. Id. at 847.
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To the extent the Defendant might contend that certain terminology in the BRQ is

susceptible of possible interpretation by ATS's processors during the initial review, such a

contention does not carry the day. It is only the delegation of unfettered or unbridled discretion

that gives rise to a legal deficiency. A delegation of authority may properly call upon the party

so delegated to exercise common sense and reasonably apply established criteria. See Citizens

of State of Fla. v. Wilson, 567 So. 2d 889, 892 (Fla. 1991) ("[W]e do not believe that the

Commission improperly delegated to its staff the authority to approve the revised supplemental

service rider. The Commission specified the conditions for approval, and the staff merely

carried out the ministerial task of seeing whether these conditions were met.") (emphasis

added). As the Third District Court of Appeal observed in Solimena v. Dep't ofBus. Reg., Div.

of Pari-Mutuel Wagering, 402 So. 2d 1240 (Fla. 3d DCA 1981), while "(T)he doctrine of

nondelegation of legislative power ... is ... firmly embedded in our law.... [citations omitted], ...

it does not eliminate all agency discretion." Id. at 1245 (emphasis added). See also Reynolds,

383 So. 2d at 230 ("In addressing the issue of unlawful delegation of legislative authority, this

Court has said that it is not necessary for the legislature to prescribe specific rules of action in

conferring authority on a tribunal to be charged with some aspect of the police power. The

discretion that is granted to such an agency, however, must be sufficiently governed by

legislative standards as to constitute a judicially reviewable discretion. [citation omitted]. We

have also recognized that the specificity of standards and guidelines may depend upon the

subject matter dealt with and the degree of difficulty involved in articulating finite standards.")

(citing Florida State Bd. ofArchitecture v. Wasserman, 377 So. 2d 653 (Fla. 1979) and Askew v.

Cross Key Waterways, 372 So. 2d 913 (Fla. 1978)).
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Based on the foregoing, the BRQ and the Contract (when read in its entirety and giving

effect to all of its terms) do not give ATS the unfettered or unbridled discretion to unilaterally

initially determine who gets prosecuted for a red light violation. Instead, the City has provided

clearly defined and detailed standards that unquestionably protect against favoritism or

unfairness and curtail the exercise of discretion. In its initial review, ATS does nothing more

than follow the guidelines set forth in the BRQ in determining which images and video are sent

to the City. The City is the only party afforded any discretion for the review, analysis and

determination of whether an infraction has occurred and an NOV should be issued. Further still,

section 6.1(iv) of the Contract provides that the City may terminate the Contract if ATS

"commits any material breach of any of the provisions of this Agreement." Accordingly, the

City has not delegated its police powers to ATS.

IIL THE CITY HAS NOT VIOLATED SECTION 316.650(3)(c) BY AVAILING
ITSELF OF ATS'S PROPRIETARY SOFTWARE AND AUTOMATED
SYSTEMS TO PERFORM THE PURELY MINISTERIAL TASKS
RELATING TO MAILING OF NOTICES AND CITATIONS AND
TRANSMISSION OF DATA TO THE COURT.

The City's Contract with ATS sets forth that, once the City has determined that a

violation has occurred, the City then "delegates" to ATS the ministerial tasks of mailing the

NOVs and/or UTCs to vehicle owners and forwarding "by electronic transmission a replica of

the traffic citation data" to the court. In fact, what actually occurs is that the police officer's

acceptance of an event for further prosecution triggers an automated process (through ATS's

proprietary software) that prints and mails the NOVs and UTCs.2° Defendant, however,

apparently argues that the City's TIEO must personally mail the NOV and/or UTC to each

violator and must also personally electronically transmit each UTC to the court. Motion at 4-5.

2° As previously noted, at no point in that process does any individual at ATS have any
mput or control over whether the NOVs or UTCs are processed and mailed.
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However, Defendant's argument is based on an unreasonably narrow reading of section

316.650(3)(c), Florida Statutes, which leads to an absurd result.

It is well settled in Florida that a "[c]ourt should not interpret a statute in a manner

resulting in unreasonable, harsh or absurd consequences." Florida Dept. of Environmental

Protection v. Contractpoint Florida Parks, LLC, 986 So. 2d 1260, 1270 (Fla. 2008) (citing State

v. Atkinson, 831 So. 2d 172, 174 (Fla. 2002) and State v. Burris, 875 So. 2d 408, 414 (Fla.

2004)); Maddox v. State, 923 So. 2d 442 (Fla. 2006). Moreover, even where statutory language

is ostensibly unambiguous, "the plain meaning analysis should not be used when to do so would

clearly defeat the intent of the legislature. "It is a fundamental rule of statutory construction that

legislative intent is the polestar by which the court must be guided, and this intent must be given

effect even though it may contradict the strict letter ofthe statute.'" Barber v. State, 988 So. 2d

1170, 1172 (Fla. 4th DCA 2008) (quoting Knowles v. Beverly Enters.-Fla., Inc., 898 So. 2d 1, 6

(Fla. 2004) (emphasis in original)). See also DR Lakes Inc., v. Brandsmart U.S.A. of West Palm

Beach, 819 So. 2d 971, 974 (Fla. 4th DCA 2002) ("It is well-established in Florida that statutes,

even where clear, should not be interpreted to produce absurd results.").

Section 316.650(3)(c) sets forth that "[i]f a traffic citation is issued under s. 316.0083,

the traffic infraction enforcement officer shall provide by electronic transmission a replica of the

traffic citation data to the court having jurisdiction over the alleged offense or its traffic

violations bureau within 5 days after the date of issuance of the traffic citation to the violator."

§ 316.650(3)(c), Fla. Stat. (emphasis added).

Defendant's overly rigid interpretation of the aforementioned statutes, if taken to its

logical conclusion, results in a situation where the City's TIEO would be required personally to

place each NOV and UTC in the mail and to transmit personally a copy of the underlying data
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for each UTC to the court. Defendant's interpretation would also logically preclude the City's

officer from delegating any of those tasks to a subordinate officer, secretary or administrative

assistant - a result that could not possibly have been intended by the Legislature.2'

In Florida, 340,000 camera citations were issued in 2012.22 It only makes sense that the

Legislature would allow for a computer to generate and mail out the citations. Due to the

volume, the computer program eliminates the possibility of human error and makes it more cost

effective. The fact that ATS's computer software populates the citation data into the UTC form

and affixes an electronic signature after being authorized to do so by the deputy does not mean

ATS is "issuing" the citation.23 Rather, ATS's system is simply performing a clerical role of

mailing the citation on behalf of the local government.

Rather, the Legislature intended for a streamlined process allowing for the expeditious

resolution of red light camera infractions. In furtherance of this intent, the Legislature provided

that the City's case-in-chief would be established by presumption. See § 316.0083(1)(e), Fla.

Stat. (creating a rebuttable presumption that "the motor vehicle named in the report . . . was used

2' At the risk of belaboring the point, one must question whether the traffic enforcement
officer is statutorily required to lick each envelope, affix each stamp, and place each mailing in a
designated U.S. mail receptacle, or whether the officer, having exercised his or her discretion and
made the decision that a violation of the traffic signal occurred and an NOV should issue, could
properly ask a mailroom clerk to handle those tasks.

22 DHSMV, Red Light Camera Summary Report, at 3 (Dec. 17, 2013 as revised Jan. 8,
2014), available at http://www.flhsmv.gov/Reports/RedLightCameraAnalysis2013.pdf.

23 Nor does the use of the electronic signature of the deputy support the argument. First,
section 316.650(1)(c) permits a traffic enforcement agency to produce traffic citations by
electronic means (meaning they would contain an electronic signature). Second, an electronic
signature has the same force and affect as a written one: "Unless otherwise provided by law, an
electronic signature may be used to sign a writing and shall have the same force and effect as a
written signature." § 668.004, Fla. Stat. Thus, the attachment of an electronic signature of the
issuing officer is entirely compliant with law and does not support any finding that the role of the
officer is somehow diminished when the evidence shows it is the deputy that decided that a
violator should be issued a UTC in the first instance.
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in violation of" a red light). The Legislature also set forth that the video and photographs

captured by the red light cameras would be admissible in any proceeding to enforce the Act. Id.;

see also Clark v. State, __ So. 3d __, 2015 WL 1071056, n. 5 (Fla. 5th DCA Mar. 13, 2015)

(denying certiorari review after appellate division of circuit court concluded that video and

photographic evidence is self-authenticating and admissible; and concluding that 2013

amendment to statute eliminated need for authentication). Further still, the Act also creates a

rebuttable presumption that the registered owner receiving the UTC was the driver of the vehicle

caught committing the red light infraction. See State v. Arrington, 95 So. 3d 324, 327 (Fla. 4th

DCA 2012) (interpreting §316.0083(1)(b)1.b., Fla. Stat.). To require the City's officer (who is

already tasked with reviewing each transmitted video to determine whether a violation has

occurred, as well as appearing in court as a witness) to perform also administrative tasks such as

personally printing and placing each UTC in the mail and electronically transmitting the data

underlying each UTC to the clerk of court, would bog down the entire system in contravention

of this streamlined process.24

Moreover, Florida courts have consistently held that the performance of clerical and

administrative tasks may be delegated, even when the actual consequences of delegation might

be considerably greater. Thus, in Citizens ofState ofFla., the Florida Supreme Court found that

24 Section 316.650(3)(c) explicitly contemplates that the transmission of the traffic citation
data be accomplished electronically, which is the ministerial task ATS performs for the City. It
would unquestionably elevate form over substance to insist that ATS must first transmit the data
electromcally to the TIEO, who may then simply (through the push of a button) forward that
same data electronically to the court. After all, the transmission of the data occurs through the
operation of computers and software, not the personal action of the TIEO. In fact, this is the
same process utilized by law enforcement agencies across the State for submitting electronic
c1tat1on data to the courts, not only for red light camera citations, but for electronic citations
issued roadside, toll violations, andparking tickets. The Florida Department of Highway Safety
and Motor Vehicles has a list of "Approved Uniform Traffic E-Citation Vendors," which
includes A TS. The DHSMV list of approved vendors is attached hereto as Exhibit "G".
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the Public Service Commission's delegation of authority to its staff to approve electric utility

rate increases was proper since the staff was merely verifying that the conditions set by the

Commission were met by the proposed rate increase. 567 So. 2d at 892. Similarly, in Thistle v.

State, 769 So. 2d 1149 (Fla. 5th DCA 2000), the Fifth District held that it was permissible for

the trial court to delegate to the Department of Corrections the administrative task of calculating

the amount of prison credit due an individual. Id. at 1149. See also Reid v. State, 673 So. 2d

972, 973 (Fla. 1st DCA 1996) (holding that trial court did not delegate exclusive judicial

function in directing prosecutor to perform clerical task of preparing written order); Ebaugh v.

State, 623 So. 2d 844 (Fla. 5th DCA 1993) (same holding); Gard v. State, 521 So. 2d 369 (Fla.

2d DCA 1988) (same holding).

It follows then that the City's TIEO should likewise be able to delegate the clerical tasks

of mailing NOVs and UTCs and transmitting data. Whether the task is delegated to an assistant

at a nearby cubicle or is accomplished through ATS's automated system is of little, if any,

significance, provided that the City's police officer is the one who takes the relevant and critical

prosecutorial action - the discretionary determination of whether a red light violation has

occurred. From that point forward, the preparation and mailing of the NOVs and UTCs are

merely ministerial tasks. ATS is afforded no discretion, as Exhibit "D" to the Contract sets forth

the specific guidelines ATS must follow in performing these tasks. Accordingly, this Court

should deny Defendant's motion to dismiss the City's red light camera citation.

IV. EVEN IF, ARGUENDO, THE CITY UNLAWFULLY DELEGATED
THESE TASKS TO ATS, DISMISSAL IS NOT THE PROPER REMEDY.

A. ATS's Initial Review.

While the Arem court ruled that the proper remedy for Hollywood's non-compliance was

dismissal of the citation, 154 So. 3d at 365, the court's decision cited no authority for this
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proposition. This was not an oversight on the part of the court. Rather, this is merely the result

of the fact that there exists no authority in Florida that dismissal is the proper remedy in such

circumstances. In fact, the Arem court's determination is in express and direct conflict with

State v. Phillips, 463 So. 2d 1136 (Fla. 1985), State v. Gray, 435 So. 2d 816 (Fla. 1983),

Delgado v. State, 43 So. 3d 132 (Fla. 3d DCA 2010), Loper v. State, 840 So. 2d 1139 (1st DCA

2003), and State v. Perez, 783 So. 2d 1084 (Fla. 3d DCA 1998), which taken together stand for

the proposition that dismissal is not an appropriate remedy unless the defect in the process

affects substantive rights and causes actual prejudice to the defendant.

In Phillips, the Florida Supreme Court determined that the defect in the information in

that case was one of form, not of substance, "as evidenced by the fact that both parties were

willing and able to proceed to trial." 463 So. 2d at 1138. Likewise, in Delgado, the Third

District held that a charging document is "fundamentally defective only where it totally omits an

essential element of the crime or is so vague, indistinct or indefinite that the defendant is

misled...." 43 So. 3d at 133 (emphasis added). It also stated that the test for granting relief

based upon such a defect in a charging document is actual prejudice to the defendant. Id. (citing

Gray, 435 So. 2d at 818). Further, in Perez, the Third District ruled that "[t]he defect in the

information was one of form, not substance." 783 So. 2d at 1084. It went on to say that,

"[b]ecause no risk of double jeopardy is present in the instant case and because the defendant

has failed to demonstrate that he was prejudiced in any way as a result of the defect, the

charging document is not rendered void as a result of the defect." Id. (emphasis added.)

28

193



CASE NO. A3690ZE

On the issue of remedy, this Court is unquestionably bound by the above-cited decisions,

and not the Fourth District's unsupported, outlier decision in Arem.25 Here, any purported

defect in the UTC is procedural and is one of form, not substance. The UTC received by

Defendant described the year, make and license plate number of his car, as well as the date, time

and location of the alleged violation. In addition, the UTC expressly states that the offense

alleged to have been committed was a "VIOLATION OF STATE STATUTES

§§316.075(1)(c)1 and 316.074(1) FAILURE TO STOP AT A RED TRAFFIC SIGNAL

PURSUANT TO FS §316.0083" (emphasis in original). The UTC, in addition to supplying

photographs of the violation, further informed Defendant where he could view the video

recording of the violation. There is nothing vague, indistinct or indefinite about the charge

against Defendant. The UTC expressly set forth that he failed to comply with a red traffic signal

in violation of sections 316.0083 and 316.075(1)(c)1, Florida Statutes.

Further still, Defendant does not even assert that he was prejudiced in any way by the

process used by the City to observe Defendant's red light infraction or create the UTC.

Defendant has received notice of the charges against him and has been provided with a

meaningful opportunity to be heard. Accordingly, because Defendant's UTC is a valid charging

document that did not violate Defendant's due process rights or prejudice him in any way,

dismissal cannot be the proper remedy.

25 As previously noted, Arem is binding on all trial courts in the state, but only to the extent
it is on point and is the only appellate decision addressing the issue. There are clearly contrary
decisions from both the Florida Supreme Court and the Third District Court of Appeal on the
subject of the proper remedy to address the purported defect in the Defendant's charging
document (i.e., the citation).
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B. Transmittal of the UTC to the Court.

Assuming arguendo that Defendant is correct in his assertion that the electronic

transmission of the UTC's underlying data by ATS (or anyone other than the TIEO personally)

renders the UTC defective, prevailing Florida law does not support dismissal of the UTC for

lack of subject matter jurisdiction. In this regard, well-established Florida law recognizes that a

defect in the filing of a traffic citation does not divest the trial court of the jurisdiction to

prosecute the defendant. See, e.g., Loper v. State, 840 So. 2d 1139, 1139 (Fla. 1st DCA 2003);

State v. Hancock, 529 So. 2d 1200 (Fla. 5th DCA 1988) ("procedural matters of statutory origin

that are not essential to the constitutional requirement of due process" are not essential to the

acquisition ofjurisdiction by the court). As these cases make clear, what matters is whether the

UTC is, itself, a valid charging instrument that afforded Defendant notice and an opportunity to

be heard. See, e.g., Deel v. State, 750 So. 2d 112, 113 (Fla. 5th DCA 1999) (where a charging

instrument conveys all the information necessary to answer the charges, it "constitute[s] a valid

charging instrument").

Further, whether or not the law confers subject matter jurisdiction upon the court

depends upon whether the charging instrument sufficiently and correctly alleges that it does.

See Allen v. State, 463 So. 2d 351, 360 (Fla. 1st DCA 1985) ("[j]urisdiction is to be determined

solely from the face of the information"); see also State v. Vazquez, 450 So. 2d 203, 203

(Fla.1984) ("jurisdiction is determined by the charge made in the" charging instrument); Brehm

v. State, 427 So. 2d 825, 826 (Fla. 3d DCA 1983) ("Subject matter jurisdiction is determined

from the face of the accusatory pleading."). Here, there is no contention (nor could there be)

that the UTC itselfwas not, in and of itself, a valid charging instrument.
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C. Dismissal is not Appropriate as Defendant is Guilty of a Red Light
Infraction.

Even if, arguendo, there is some defect in the process by which ATS performs its initial

review and the City issues an NOV and/or UTC, dismissal is not appropriate where sufficient

evidence is presented to demonstrate Defendant's guilt. See Achury v. City ofAventura, 20 Fla.

L. Weekly Supp. 765a (11th Jud. Cir. App. Apr. 24, 2013). In Achury, the Eleventh Judicial

Circuit in and for Miami-Dade County, Florida, acting in its appellate capacity, affirmed this

Court's conviction as to the defendant's citation even where it found the contract between the

City and ATS to be illegal because "evidence was still submitted below, which demonstrated

[the defendant's] guilt." Id. Here, the evidence will demonstrate that Defendant is guilty of a

red light infraction.

In Achury, the Eleventh Judicial Circuit held a provision of the City's Contract to be

illegal as it purportedly incentivized ATS to generate as many NOVs as possible. Even under

those circumstances, dismissal was not appropriate. Here, the complained of actions by ATS

can only result in fewer NOVs being issued. Certainly then, dismissal cannot be the appropriate

remedy. It should be noted that counsel for Defendant here was also counsel for Mrs. Achury at

trial in that matter. In Achury, Defendant's counsel argued that ATS had an incentive to send

every video possible to the City in an effort to generate as many NOVs as possible. Now,

Defendant's counsel argues that ATS has too much discretion and ATS, therefore, apparently

has the ability to not forward videos to the City that otherwise should be forwarded.

Defendant's counsel cannot have it both ways. ATS cannot simultaneously be forwarding too

many and too few videos to the City. However, in neither event is dismissal appropriate.

31

196



CASE NO. A3690ZE

V. CONCLUSION

For the reasons stated above, the City respectfully requests that this Court deny the

Defendant's motion to dismiss. However, should the Court determine that all or a portion of

Arem controls the outcome in this proceeding, the City requests that the Court certify to the

Third District Court ofAppeal the following as questions of great public importance:

DOES THE WANDALL ACT, SECTION 316.0083, FLORIDA
STATUTES, PERMIT A PRIVATE VENDOR TO DETERMINE
WHETHER IMAGES CAPTURED FROM A RED LIGFIT CAMERA
SHOULD BE SENT TO A MUNICIPALITY'S TRAFFIC
INFRACTION ENFORCEMENT OFFICER, WHERE THE
MUNICIPALITY (1) HAS PROVIDED THE VENDOR WITH
GUIDELINES FOR DETERMINING WHETHER THE IMAGES ARE
SENT TO THE CITY, AND (2) RETAINS, BY EXPRESS PROVISION
OF CONTRACT, THE "SOLE DISCRETION" "TO ISSUE A NOTICE
OF INFRACTION" WITH RESPECT TO THE IMAGES SENT BY
THE PRIVATE VENDOR?

DOES THE WANDALL ACT, SECTION 316.0083, FLORIDA
STATUTES, PERMIT A PRIVATE VENDOR, THROUGH THE USE
OF ITS AUTOMATED SYSTEMS AND WITHOUT FURTHER
REVIEW OR DETERMINATION BY A MUNICIPALITY'S TRAFFIC
INFRACTION ENFORCEMENT OFFICER, TO PROCESS, PRINT,
AND MAIL A UNIFORM TRAFFIC CITATION TO A VEHICLE
OWNER AFTER NO RESPONSE TO A NOTICE OF VIOLATION
OCCURS WITHIN THE STATUTORILY-PRESCRIBED TIME
PERIOD?

IF EITHER OF THE ABOVE QUESTIONS IS ANSWERED IN THE
NEGATIVE, IS DISMISSAL OF A NOTICE OF VIOLATION OR
UNIFORM TRAFFIC CITATION THE APPROPRIATE REMEDY?
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AGREEMENT BETWEEN THE CITY OF AVENTURA
AND_AMERICAN TRAFFIC SOLUTIONS FOR.

TRAFFIC SAFETY CAMERA PROGRAM

This Agreement (this "Agreement") is made as of this M day of February, 2008 by and
between American Traffic Solutions, LLC., a Delaware Corporation, licensed to do business in
Florida, with offices at 14861 N. Scottsdale Rd, Suite 109, Scottsdale, Arizona 85254
("Vendor"), and The City of Aventura, a Florida municipal corporation, with an address at 19200
West Country Club Drive, Aventura, Florida (the "City").

RECITALS

WHEREAS, Vendor has exclusive knowledge, possession and ownership of certain equipment,
licenses, applications, and Notice of Infraction processes related to the digital photo red light
enforcement systems provided by Vendor pursuant to this Agreement; and

WHEREAS, the City Commission of the City adopted Ordinance 2007-15, which authorizes the
City's Traffic Safety Camera Program (TSCP) and provides for the implementation and
operation of such; and,

WHEREAS, the City issued RFQ # 08-11-13-2, to which Vendor responded, and City selected
Vendor to provide services to implement and carry on the City's TSCP, and City desires to
engage the services of Vendor to provide certain equipment, processes and back office services
so that Authorized Employees of the City are able to monitor, identify and enforce red light
running Infractions;

NOW THEREFORE, in consideration of the mutual covenants contained herein, and for other
valuable consideration received, the receipt and sufficiency of which are hereby acknowledged,
the parties agree as follows:

AGREEMENT

1.0 Definitions. All definitions set forth in Ordinance 2007-15 are incorporated herein. In
addition, the following words and phrases shall have the following meanings in this
Agreement:

1.1. "Authorized Employee" means the Traffic Control Infraction Review Officer, whose
duties and qualifications are set forth in the City Ordinance.

1.2. "Authorized Infraction" means each Potential Infraction in the Infraction Data for which
authorization to issue a Notice of Infraction in the form of an Electronic Signature is
given by the Authorized Employee by using the Vendor System.

1.3. "City Ordinance" means Ordinance 2007-15, as may be amended from time to time.
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1.4. "Civil Fee" means the fee assessed for violations of the City Ordinance, as set forth in the
Ordinance.

1.5. "Confidential or Private Information" means, with respect to any Person, any
information, matter or thing of a secret, confidential or private nature, whether or not so
labeled, which is connected with such Person's business or methods of operation or
concerning any of such Person's suppliers, licensors, licensees, City's or others with
whom such Person has a business relationship, and which has current or potential value
to such Person or the unauthorized disclosure of which could be detrimental to such
Person, including but not limited to:

1.5.1. Matters of a business nature, including but not limited to information relating
to development plans, costs, finances, marketing plans, data, procedures,
business opportunities, marketing methods, plans and strategies, the costs of
construction, installation, materials or components, the prices such Person
obtains or has obtained from its clients or City's, or at which such Person sells
or has sold its services; and

1.5.2. Matters of a technical nature, including but not limited to product information,
trade secrets, know-how, formulae, innovations, inventions, devices,
discoveries, techniques, formats, processes, methods, specifications, designs,
patterns, schematics, data, access or security codes, compilations of
information, test results and research and development projects. For purposes
of this Agreement, the term "trade secrets" shall mean the broadest and most
inclusive interpretation of trade secrets.

1.5.3. Notwithstanding the foregoing, Confidential Information will not include
information that: (i) is a public record, and not otherwise exempt, pursuant to
Florida law; (ii) was generally available to the public or otherwise part of the
public domain at the time of its disclosure, (iii) became generally available to
the public or otherwise part of the public domain after its disclosure and other
than through any act or omission by any party hereto in breach of this
Agreement, (iv) was subsequently lawfully disclosed to the disclosing party
by a person other than a party hereto, (v) was required by a court of competent
jurisdiction to be described, or (vi) was required by applicable state law to be
described.

1.6. "Designated Intersection " means the Intersections, as that term is defined in the. City
Ordinance, set forth on Exhibit "A" attached hereto, and such additional Intersections, as
Vendor and the City shall mutually agree from time to time through the parties' Project
Managers.

1.7. "Electronic Signature" means the method through which the Authorized Employee
indicates his or her approval of the issuance of a Notice of Infraction in respect of a
potential Infraction using the Vendor System.
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1.8. "Enforcement Documentation" means the necessary and appropriate documentation
related to the enforcement of Red Zone Infractions, as defined in the City Ordinance,
including but not limited to warning letters, Notices of Infraction (using the specifications
of the hearing officer ( also known as code enforcement Special Master) and the City, a
numbering sequence for use on all notices (in accordance with applicable state statutes
and the City's Ordinance), instructions to accompany each issued Notice of Infraction
(including in such instructions a description of basic enforcement procedures, payment
options and information regarding the viewing of images and data collected by the
Vendor System), chain of custody records, criteria regarding operational policies for
processing Notices of Infraction (including with respect to coordinating with the
applicable vehicle registry), and technical support documentation for applicable hearing
officers .

1.9. "Equipment" means any and all cameras, sensors, equipment, components, products,
software and other tangible and intangible property relating to the Vendor Photo Red
Light System(s), including but not limited to all camera systems, housings, sensor arrays,
severs and poles.

1.10. "Governmental Authority" means any domestic or foreign government, governmental
authority, court, tribunal, agency or other regulatory, administrative or judicial agency,
commission or organization, and any subdivision, branch or department of any of the
foregoing.

1.11. "Infraction" means any Infraction of the City's Ordinance.

1.12. "Infractions Data" means the images and other Infractions data gathered by the Vendor
System at the Designated Intersection .

1.13. "Installation Date of the TSCP" means the date on which Vendor completes the
construction and installation of at least one (1) Intersection in accordance with the terms
of this Agreement so that such Intersection is operational for the purposes of functioning
with the TSCP.

1.14. "Intellectual Property" means, with respect to any Person, any and all now known or
hereafter known tangible and intangible (a) rights associated with works of authorship
throughout the world, including but not limited to copyrights, moral rights and mask-
works, (b) trademark and trade name rights and similar rights, (c) trade secrets rights, (d)
patents, designs, algorithms and other industrial property rights, (e) all other intellectual
and industrial property rights (of every kind and nature), whether arising by operation of
law, contract, license, or otherwise, and (f) all registrations, initial applications, renewals,
extensions, continuations, divisions or reissues hereof now or hereafter in force
(including any rights in any of the foregoing), of such Person, consistent with the
definition of such terms in Florida Statutes.

1.15. "Notice of Infraction" shall mean the Notice of an Infraction, which is mailed or
otherwise delivered by Vendor to the alleged violator on the appropriate Enforcement
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Documentation in respect of each Authorized Infraction pursuant to the requirements of
the City Ordinance.

1.16. "Operational Period" means the period of time during the Term, commencing on the
Installation Date, during which the TSCP is functional in order to permit the
identification and the issuance of Notices of Infraction for approved Infractions using the
Vendor System.

1.17. "Ordinance" shall mean City of Aventura Ordinance 2007-15, as may be amended from
time to time.

1.18. "Person" means a natural individual, company, Governmental Authority, partnership,
firm, corporation, legal entity or other business association.

1.19. "Project Manager" means the project manager appointed by the City in accordance with
this Agreement, which shall be the City Manager, or his designee and shall be
responsible, on behalf of City, for overseeing the installation at the Designated
Intersections and the implementation of the TSCP, and which manager shall have the
power and authority to make management decisions relating to the City's obligations
pursuant to this Agreement, including but not limited to change order authorizations,
subject to any limitations set forth in the City's Charter or Ordinance or by the City
Commission.

1.20. "Potential Infraction" means, with respect to any motor vehicle passing through a
Designated Intersection, the data collected by the Vendor System with respect to such
motor vehicle, which data shall be processed by the Vendor System for the purposes of
allowing the Authorized Employee to review such data and determine whether a Red
Zone Infraction has occurred.

1.21. "Proprietary Property" means, with respect to any Person, any written or tangible
property owned or used by such Person in connection with such Person's business
whether or not such property is copyrightable or also qualifies as Confidential
Information, including without limitation products, samples, equipment, files, lists,
books, notebooks, records, documents, memoranda, reports, patterns, schematics,
compilations, designs, drawings, data, test results, contracts, agreements, literature,
correspondence, spread sheets, computer programs and software, computer print outs,
other written and graphic records and the like, whether originals, copies, duplicates or
summaries thereof, affecting or relating to the business of such Person, financial
statements, budgets, projections and invoices.

1.22. "Vendor Marks" means all trademarks registered in the name of Vendor or any of its
affiliates, such other trademarks as are used by Vendor or any of its affiliates on or in
relation to TSCP at any time during the Term this Agreement, service marks, trade names,
logos, brands and other marks owned by Vendor, and all modifications or adaptations of
any of the foregoing.

1.23. "Vendor Project Manager" means the project manager appointed by Vendor in
accordance with this Agreement, which project manager shall initially be named by the
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Vendor within 14 days of the execution of this Agreement or such person as Vendor shall
designate by providing written notice thereof to the City from time to time, who shall be
responsible for overseeing the construction and installation of the Designated
Intersections and the implementation the TSCP, and who shall have the power and
authority to make management decisions relating to Vendor's obligations pursuant to this
Agreement, including but not limited to change-order authorizations.

1.24. "Traffic Safety Camera Program" means, collectively, the TSCP provided by Vendor and
all of the other equipment, applications, back office processes and digital red light traffic
enforcement cameras, sensors, components, products, software and other tangible and
intangible property relating thereto.

1.25. "Traffic Safety Camera Program" means the process by which the monitoring,
identification and enforcement of Infractions of the Red Zone Infractions is facilitated by
the use of certain equipment, applications and back office processes of Vendor, including
but not limited to cameras, flashes, central processing units, signal controller interfaces
and sensor arrays which, collectively, are capable of identifying Infractions and recording
such Infraction data in the form ofphotographic images ofmotor vehicles.

1.26. "Photo Red Light Infraction Criteria" means the standards and criteria by which Potential
Infractions will be evaluated by Authorized Employees of the City, which standards and
criteria shall include, but are not limited to, the defmition of a Red Zone Infraction set
forth in the City Ordinance, relying upon the duration of time that a traffic light must
remain red prior to a Infraction being deemed to have occurred, and the location(s) in an
intersection which a motor vehicle must pass during a red light signal prior to being
deemed to have committed a Infraction, all of which shall be in compliance with all
applicable laws, rules and regulations of Governmental Authorities.

1.27. "Traffic Signal Controller Boxes" means the signal controller interface and detector,
including but not limited to the radar or video loop, as the case may be.

1.28. "Warning Period" means the period of ninety (90) days after the Installation Date of the
first intersection approach, as set by the Ordinance.

2.0 Term. The term of this Agreement shall commence as of the date hereof and shall
continue for a period of five (5) years after the date of the first paid notice from the fn-st
installed System (the "Initial Term"). The City shall have the right, but not the
obligation, to extend the term of this Agreement for up to two (2) additional, five (5) year
periods following the expiration of the Initial Term (each, a "Renewal Term" and
collectively with the Initial Term, the "Term"). The City may exercise the right to extend
the term of this Agreement for a Renewal Term by providing written notice to Vendor
not less than sixty (60) days prior to the last day of the Initial Term or the Renewal Term,
as the case may be.

3.0 Services. Vendor shall provide the TSCP to the City, in each case in accordance with the
terms and provisions of the Ordinance.
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3.1. Installation. With respect to the construction and installation of the Designated
Intersection and the installation of the Vendor System at such Designated Intersection: the
City and Vendor shall have the respective rights and obligations set forth on Exhibit "B"
attached hereto.

3.2. Maintenance. With respect to the maintenance of the Vendor System at the
Designated intersections, the City and Vendor shall have the respective rights and
obligations set forth on Exhibit "C "attached hereto.

3.3. Infraction Processing. During the Operational Period, Infractions shall be processed
as set forth on Exhibit" D", attached hereto.

3.4. Prosecution. The City shall prosecute Ordinance violations in respect thereof
pursuant to the terms, procedures and requirements of the City Ordinance, subject to
City's routine law enforcement discretion.

3.5. Other Rights and Obligations. During the Term, in addition to all of the other rights and
obligations set forth in this Agreement, Vendor and the City shall have the respective
rights and obligations set forth on Exhibit "E" attached hereto. .

3.6. Change Orders. The City may from time to time request changes to the work required to
be performed or the addition of products or services to those required pursuant to the
terms of this Agreement by providing written notice thereof to Vendor, setting forth in
reasonable detail the proposed changes (a "Change Order Notice"). Upon Vendor's
receipt of a Change Order Notice, Vendor shall deliver a written statement describing the
effect, if any, the proposed changes would have on the terms set forth in Exhibit " E "
(the "Change Order Proposal"), which Change Order Proposal shall include (i) a detailed
breakdown of the charge and schedule effects, (ii) a description of any resulting changes
to the specifications and obligations of the parties, (iii) a schedule for the delivery and
other performance obligations, and (iv) any other information relating to the proposed
changes reasonably requested by the City. Following the City's receipt of the Change
Order Proposal, the parties shall negotiate in good faith and agree to a plan and schedule
for implementation of the proposed changes, the time, manner and amount ofpayment or
price increases or decreases, as the case may be, and any other matters relating to the
proposed changes. Any failure of the parties to reach agreement with respect to any of
the foregoing as a result of any proposed changes shall not be deemed to be a breach of
this Agreement, and any disagreement shall be resolved in accordance with Section 16.0.

4.0 License; Reservation ofRights.

4.1. License. Subject to the terms and conditions of this Agreement, Vendor hereby
grants the City, and the City hereby accepts from Vendor upon the terms and conditions
herein specified, a non-exclusive, non-transferable license during the Term of this
Agreement to: (a) solely within the City, access and use the Vendor System for the sole
purpose of reviewing Potential Infractions and authorizing the issuance of Notices of
Infraction pursuant to the terms of this Agreement, and to print copies of any content
posted on the Vendor System in connection therewith, (b) disclose to the public
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(including outside of the City) that Vendor is providing services to the City in connection
with TSCP pursuant to the terms of this Agreement, and (c) use and display the Vendor
Marks on or in marketing, public awareness or education, or other publications or
materials relating to the TSCP, so long as any and all such publications or materials are
approved in advance by Vendor.

4.2. Reservation of Rights. The City hereby acknowledges and agrees that: (a) Vendor is
the sole and exclusive owner of the Vendor System, the Vendor Marks, all Intellectual
Property arising from or relating to the Vendor System, and any and all related
Equipment provided under this Agreement, (b) the City neither has nor makes any claim
to any right, title or interest in any of the foregoing, except as specifically granted or
authorized under this Agreement, and (c) by reason of the exercise of any such rights or
interests of City pursuant to this Agreement, the City shall gain no additional right, title
or interest therein.

4.3. Restricted Use. The City hereby covenants and agrees that it shall not (a) make any
modifications to the Vendor System, including but not limited to any Equipment, (b) alter,
remove or tamper with any Vendor Marks, (c) use any of the Vendor Marks in any way
which might prejudice their distinctiveness, validity or the goodwill of Vendor therein,
(d) use any trademarks or other marks other than the Vendor Marks in connection with
the City's use of the Vendor System pursuant to the terms of this Agreement without first
obtaining the prior consent of Vendor, or (e) disassemble, de-compile or otherwise
perform any type of reverse engineering to the Vendor System, the Vendor System,
including but not limited to any Equipment, or to any, Intellectual Property or Proprietary
Property of Vendor, or cause any other Person to do any of the foregoing.

4.4. Protection of Rights. Vendor shall have the right to take whatever action it deems
necessary or desirable to remedy or prevent the infringement of any Intellectual Property
of Vendor, including without limitation the filing of applications to register as trademarks
in any jurisdiction any of the Vendor Marks, the filing ofpatent application for any of the
Intellectual Property of Vendor, and making any other applications or filings with
appropriate Governmental Authorities. The City shall not take any action to remedy or
prevent such protective activities, and shall not in its own name make any registrations
or filings with respect to any of the Vendor Marks or the Intellectual Property of Vendor
without the prior written consent of Vendor.

4.5. Infringement. The City shall use its reasonable best efforts to give Vendor prompt
notice of any activities or threatened activities of any Person of which it becomes aware
that infringes or violates the Vendor Marks or any of Vendor's Intellectual Property or
that constitute a misappropriation of trade secrets or act of unfair competition that might
dilute, damage or destroy any of the Vendor Marks or any other Intellectual Property of
Vendor. Vendor shall have the exclusive right, but not the obligation, to take action to
enforce such rights and to make settlements with respect thereto.

4.6. Infringing Use. The City shall give Vendor prompt written notice of any action or
claim action or claim, whether threatened or pending, against the City alleging that the
Vendor Marks, or any other Intellectual Property of Vendor, infringes or violates any
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patent, trademark, copyright, trade secret or other Intellectual Property of any other
Person, and the City shall render to Vendor such reasonable cooperation and assistance as
is reasonably requested by Vendor in the defense thereof; provided, that Vendor shall
reimburse the City for any reasonable costs, including without limitation attorneys fees
and court costs, as well as City staff costs, incurred in providing such cooperation and
assistance. If such a claim is made and Vendor determines in the exercise of its sole
discretion, or a court or administrative proceeding of competent jurisdiction determines,
that an infringement may exist, Vendor shall have the right, but not the obligation, to
procure for the City the right to keep using the allegedly infringing items, modify them to
avoid the alleged infringement or replace them with non-infringing items, all at no cost to
the City. In addition, in such event, the City has the right, but not the obligation, to
terminate this Agreement pursuant to paragraph 6.1.

5.0 Representations and Warranties.

5.1.Vendor Representations and Warranties.

5.1.1. Authority. Vendor hereby warrants and represents that:

5.1.1.1. it has all right, power and authority to execute and deliver this
Agreement and perform its obligations hereunder; and,

5.1.1.2. to the extent legally required, Vendor has all ownership rights,
licenses, or other required authority to use the software and hardware
it installs to perform the services under this Agreement.

5.1.2. Professional Services. Vendor hereby warrants and represents that any
and all services provided by Vendor pursuant to this Agreement shall be
performed in a professional and workmanlike manner and, with respect to
the installation of the Vendor System, subject to applicable law, in
compliance with all specifications provided to Vendor by the City.

5.2. City Representations and Warranties.

5.2.1. Authority. The City hereby warrants and represents that it has all right,
power and authority to execute and deliver this Agreement and perform its
obligations hereunder; provided that Vendor acknowledges that the initial
program is premised on being consistent with the requirements and
authority of state law, applicable attorney general opinions, and the City's
Ordinance, and City cannot and does not warrant the outcome of any
judicial or legislative action that may be taken affecting these authorities
subsequent to the execution of this Agreement.

5.3. Professional Services. The City hereby warrants and represents that any and all
services provided by the City pursuant to this Agreement shall be performed in a
professional and worlonanlike manner in City's governmental capacity .

6.0 Termination.
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6.1. Termination for Cause: Either party shall have the right to terminate this Agreement
immediately by written notice to the other if (i) state or federal statutes are amended,
or regulations or policies are adopted by agencies with jurisdiction, to prohibit or
materially change the operation of TSCP so as to make it reasonably impractical to
operate the red light enforcement program, including without limitation changes that
would prohibit the red light enforcement program, or which would impose
restrictions on revenues and uses that are contrary to the terms of this Agreement; (ii)
any court having jurisdiction over City rules, or declares, that the City's red light
enforcement program is invalid or results from the Vendor System of photo red light
enforcement are inadmissible in evidence, or otherwise renders a decision that makes
it reasonably impractical to operate the red light enforcement program; (iii) a
determination by a court of competent jurisdiction or other applicable dispute
resolution foram that Vendor has infringed upon a third party's patent, trademark,
copyright, trade secret or other intellectual property; (iv) the other party commits any
material breach of any of the provisions of this Agreement; (v) Vendor's non-
payment of revenues to City as required by this Agreement. In the event of a
termination due to this Section, City shall be relieved of any further obligations to
Vendor other than as specifled herein. Either party shall have the right to remedy the
cause for termination within forty-five (45) calendar days (or within such other time
period as the City and Vendor shall mutually agree, which agreement shall not be
unreasonably withheld or delayed) after written notice from the non-causing party
setting forth in reasonable detail the events of the cause for termination.

The rights to terminate this Agreement given in Section 6.1 shall be without prejudice to
any other right or remedy of either party in respect of the breach concerned (if any) or
any other breach of this Agreement.

6.2 Warning Period. The Ordinance provides for a one time ninety (90) day Warning Period,
during which time courtesy notices of infractions, with no civil fees, are used. The
parties hereto acknowledge that this Warning Period will be used to verify the reliability
of the program and the detection of infractions, as well as to monitor anticipated changes
in state law on the subject of camera enforcement of red light infractions. The Warning
Period shall commence on the date the initial camera and the Infraction Processing
procedures become operational, with the exact date to be confirmed in writing by the
parties' Project Managers. At any time up to the conclusion of the initial Warning Period,
the City, through a motion adopted by the City Commission, may terminate the TSCP, for
any or no cause. The City shall not be liable for any costs or expenses incurred by
Vendor during this Warning Period. If the City Commission determines to terminate the
program pursuant to this paragraph, this Agreement shall be deemed terminated and the
parties shall proceed pursuant to Section 63 below. In addition to the City's right to
terminate during the Warning Period, for a period of 90 calendar days after the expiration
of the Waming Period, either party shall have the right to terminate the Agreement.

6.3 Procedures Upon Termination. This section 6.3 shall apply to the expiration of this
Agreement and to the early termination of the Agreement. The termination of this
Agreement shall not relieve either party of any liability that accrued prior to such
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termination. Except as set forth in this Section 6.3, upon the termination of this
Agreement, all of the provisions of this Agreement shall terminate and:

6.3.1 Vendor shall (i) immediately cease to provide services, including but not limited to work
in connection with the construction or installation activities and services in connection
with the TSCP, (ii) promptly deliver to the City any and all Proprietary Property of the
City provided to Vendor pursuant to this Agreernent, (iii) promptly deliver to the City a
final report to the City regarding the collection of data and the issuance of Notices of
Infraction in such format and for such periods as the City may reasonably request, and
which final report Vendor shall update or supplement from time to time when and if
additional data or information becomes available, (iv) provide City all data pertaining to
outstanding Civil Fee payments due and owing to City and potential payments due to
Vendor, (v) provide City with its proposed schedule for the removal of the Vendor's
equipment, at no cost to the City, from the City and once such schedule is approved by
City Vendor shall remove such pursuant to the schedule; and (vi) provide such assistance
as the City may reasonably request from time to time in connection with prosecuting and
enforcing Notices of Infraction issued prior to the termination of this Agreement.

6.3.2 The City shall (i), except for pending enforcement cases, immediately cease using the
TSCP, accessing the Vendor System and using any other Intellectual Property of Vendor,
and (ii) promptly deliver to Vendor any and all Proprietary Property of Vendor provided
to the City pursuant to this Agreement, other than such equipment installed by Vendor
along the roadways for the enforcement program.

6.3.3 Unless the City and Vendor have agreed to enter into a new agreement relating to the
TSCP or have agreed to extend the Term of this Agreement, Vendor shall remove any
and all Equipment or other materials of Vendor installed in connection with Vendor's
performance of its obligations under this Agreement, at no cost to City, including but not
limited to housings, poles and camera systems, and Vendor shall restore the Designated
Intersections to substantially the same condition such Designated Intersections were in
immediately prior to this Agreement, except for foundation removal, which shall be left
approximately flush with grade and no exposed rebar, steel or other hazards, at no cost to
City pursuant to the schedule agreed upon by the parties in section 6.3.1.

6.3.4 After the first three (3) years of this Agreement, City may provide for the early
termination of this Agreement for City's convenience in the event that the City
Commission determines to discontinue having a TSCP . In such event, the remaining
provisions of section 6.3 shall apply. City shall have no further liability for any such
early termination. The parties recognize that other provisions of this Agreement serve as
consideration for this provision.

7.0 Fees to be Paid to Vendor and Payment Processing.

7.1. Vendor shall have the right to receive the compensation set forth on, and pursuant to,
Exhibit F attached hereto.
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7.2. Vendor shall be responsible for processing payments of the Civil Fees. The Vendor
shall provide payment means through mail, telephone and on-line processes. Vendor
shall track all payments and handle all applied payments, unapplied payments,
overpayments, refunds, adjustments, dismissals and reversals.

7.3. Vendor shall pay City all payments received during a calendar month, no later than
the 7* day of the next following month.

7.4. Vendor shall invoice the City for all applicable fees according to the fee schedule
delineated on Exhibit " F". Along with the invoice, Vendor shall provide
information to the City, in a format acceptable to the City, supporting the invoice
amounts forwarded by Vendor to the City. In addition, City shall have access to the
financial reporting functions of Vendor's system upon City's request.

8.0 Survival. Notwithstanding the foregoing, the parties' obligations shall survive the
termination of the Agreement to the extent necessary to fulfill the parties' accrued
monetary obligations under this Agreement.

9.0 Confidentiality. During the term of this Agreement and for a period of three (3) years
thereafter, neither party shall disclose to any third person, or use for itself in any way for
pecuniary gain, any Confidential Information learned from the other party during the
course of the negotiations for this Agreement or during the Term of this Agreement,
subject to the obligations and requirements of Florida's public records laws and public
meetings law. Upon termination of this Agreement, each party shall return to the other
all tangible Confidential Information of such party. Each party shall retain in confidence
and not disclose to any third party any Confidential Information without the other party's
express written consent, except (a) to its employees who are reasonably required to have
the Confidential Information, (b) to its agents, representatives, attomeys and other
professional advisors that have a need to know such Confidential Information, provided
that such parties undertake in writing (or are otherwise bound by rules of professional
conduct) to keep such information strictly confidential, and (c) pursuant to, and to the
extent of, a request or order by any Governmental Authority, including laws relating to
public records.

10.0 Indemnification and Liability.

10.1. Indemnification - Negligence. The Vendor agrees to defend, indemnify
and hold harmless the City, its trustees, elected and appointed officers, agents,
servants and employees, from and against any and all claims, demands, or causes of
action of whatsoever kind or nature, and the resulting losses, costs, expenses,
reasonable attorneys' fees, liabilities, damages, orders, judgments, or decrees
("Losses"), sustained by the City or any third party arising out of, or by reason of, or
resulting from the Vendor's negligent acts, errors, or omissions, except to the extent
such Losses arise from the negligence of the City or City's employees, officers or
agents. In the event that a court of competent jurisdiction determines that the
provisions of Sec. 725.06, F.S., and / or Sec. 725.08 , F.S., apply to this Agreement,
then , in such event, Vendor shall defend, indemnify and hold harmless City and
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City's officers, employees and agents only to the fullest extent authorized by said
cited statutes .

10.2. Indemnification - Infringements. The Vendor shall indemnify City for all loss,
damage, expense or liability including, without limitation, court costs and attomeys'
fees that may result by reason of any infringement or claim of infringement of any
patent, trademark, copyright, trade secret or other proprietary right relating to
services furmshed pursuant to this Agreement. The Vendor will defend and/or settle
at its own expense, with legal counsel reasonably acceptable to the City, any action
brought against the City to the extent that it is based on a claim that products or
services furnished to City by the Vendor pursuant to this Agreement, or if any
portion of the services or goods related to the performance of the service becomes
unusable as a result of any such infringement or claim. Any infringement or claim
that renders any portion of the services to be performed by this agreement to be
unusable, or materially affects the Vendor's Red Light System as functionally
described herein, shall be grounds for a default of this Agreement.

10.3. The parties recognize that various provisions of this Agreement, including but not
necessarily limited to this Section, provide for indemnification to be provided by the
Vendor and agree that in the event that the law is construed to require a specific
consideration to be given therefore, the parties therefore agree that the sum of Ten
Dollars and 00/100 ($10.00), receipt of which is hereby acknowledged, is the specific
consideration for such indemnities, and the providing of such indemnities is deemed to
be part of the specifications with respect to the services to be provided by Vendor.
Furthermore, the parties understand and agree that the covenants and representations
relating to this indemnification provision shall survive the term of this Agreement and
continue in full force and effect as to the Vendor's responsibility to indemnify for
events occurring during the term of this Agreement for a period ofnot less than five (5)
years after expiration or termination of the Agreement.

10.4. Legal Challenges. The parties recognize and acknowledge that the TSCP
contemplated herein may be subject to legal challenge and/or judicial review as a
new or innovative program. It is understood and acknowledged that various aspects
of the program may be challenged. In the event of a legal challenge to the Program,
City and Vendor shall share in the cost of the defense on a pro-rata basis.

10.5. In the event that a court of competent jurisdiction or the State of Florida,
including any of its agencies, orders or requires the City to return any payments
made for infractions of the City Ordinance , Vendor shall, at no additional charge,
assist City to perform all relevant portions of any such order, decree, judgment, etc.,
required to be performed by the City including, but not limited to, assisting the City
to locate each violator so that any ordered reimbursement may be made. Prior to
the close of the "Warning Period" established in Section 6.2, Vendor shall provide
to the City with adequate security in an acceptable form to the City which is
intended to protect City from liability, if any, under this paragraph 10.5. Such
security may be in the form of lien on Vendor's equipment or other form of security
to be determined by agreement of the parties.

Page 12 of31

21 1



10.6. Change in State Law. The parties recognize and acknowledge that it has been
reported that the Florida Legislature is considering various revisions to State
Uniform Traffic Laws which, if enacted, would expressly authorize municipalities to
issue traffic infractions through the use of Red Light Cameras without the necessity
of using the code enforcement system. Should the Florida Legislature enact any law
modifying the Uniform Traffic Laws so as to expressly permit the TSCP , sections
10.4 and 10.5 shall automatically become void .

10.7. Notice of Claims. If the City or Vendor receives notice of any claim or
circumstances which may give rise to an indemnified loss under this Section 10, the
receiving party shall give written notice to the other party within ten (10) days of
receipt. The notice must include the following:

(a) a description of the indemnification event in reasonable detail,

(b) the basis on which indemnification may be due, and

(c) the anticipated amount of the indemnified loss.

This notice does not estop or prevent the City from later asserting a different basis
for indemnification or a different amount of indemnified loss than that indicated in
the initial notice. If the City does not provide this notice within the ten (10) day
period, it does not waive any right to indemnification except to the extent that
Vendor is directly prejudiced, suffers loss, or incurs expense because of the delay.

10.8. Review of Indemnification Provisions. At the conclusion of the Warning Period,
and the 2008 session of the Florida Legislature, the City and Vendor will review the
indemnification provisions in this Section 10.

11.0 Independent Contractor. This Agreement does not create an employee/employer
relationship between the parties. It is the intent of the parties that the Vendor is an
independent contractor under this Agreement and not the City's employee for all
purposes, including but not limited to, the application of the Fair Labor Standards Act
minimum wage and overtime payments, Federal Insurance Contribution Act, the Social
Security Act, the Federal Unemployment Tax Act, the provisions of the Internal Revenue
Code, the State Workers Compensation Act, and the State unemployment insurance law.
The Vendor shall retain sole and absolute discretion in the judgment of the manner and
means of carrying out Vendor's activities and responsibilities hereunder provided, further
that administrative procedures applicable to services rendered under this Agreement shall
be those of Vendor, which policies of Vendor shall not conflict with City, or United
States policies, rules or regulations relating to the use of Vendor's funds provided for
herein. The Vendor agrees that it is a separate and independent enterprise from the City,
that it has full opportunity to find other business, that it has made its own investment in
its business, and that it will utilize a high level of skill necessary to perform the work.
This Agreement shall not be construed as creating any joint employment relationship
between the Vendor and the City and the City will not be liable for any obligation
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incurred by Vendor, including but not limited to unpaid minimum wages and/or overtime
premmms.

12.0 Assignments; Amendments. This Agreement, or any interest herein, shall not be assigned,
transferred or otherwise encumbered, under any circumstances, by either party, including
without limitations purchases of controlling interest in Vendor or merger, without the prior
written consent of the other party.

It is further agreed that no modification, amendment or alteration in the terms or conditions
contained herein shall be effective unless contained in a written document executed with the
same formality and of equal dignity herewith.

13.0 No Contingent Fees. Vendor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Vendor to solicit or secure
this Agreement, and that it has not paid or agreed to pay any person, company, corporation,
individual or firm, other than a bona fide employee working solely for Vendor any fee,
commission, percentage, gift, or other consideration contingent upon or resulting from the
award or making of this Agreement. For the breach or Infraction of this provision, the City
shall have the right to terminate the Agreement without liability at its discretion, to deduct
from the contract price, or otherwise recover the full amount of such fee, commission,
percentage, gift or consideration.

14.0 Notices. Whenever any party desires to give notice unto any other party, it must be given
by written notice, sent by certified United States mail, with return receipt requested,
addressed to the party for whom it is intended , at the places last specified, and the places for
giving of notice shall remain such until they shall have been changed by written notice in
compliance with the provisions of this section. For the present, the VENDOR and the CITY
designate the following as the respective places for giving ofnotice:

City: Eric M. Soroka, City Manager
City ofAventura
19200 West Country Club Drive
Aventura, Florida 33180
Phone: (305) 466-8910
Fax: (305) 466-8919

Copies To: David M. Wolpin, City Attorney
Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
200 East Broward Boulevard, Suite 1900
Ft. Lauderdale , Florida 33303
Phone: (954) 763-4242
Fax: (954) 764-7770

And

Steven Steinberg, Police Chief
City ofAventura

Page 14 of31

213



19200 West Country Club Drive
Aventura, Florida 33180
Phone: (305) 466-8066
Fax: (305) 466-8991

Vendor American Traffic Solutions, LLC.
14861 N. Scottsdale Road, Suite 109
Scottsdale, AZ 85253
Attention: Chief Operating Officer

And

Alexander P. Heckler, Esq.
Shutts and Bowen LLP
200 East Broward Boulevard #2100
Fort Lauderdale, Florida 33301

15.0 Audit Rights. Each of parties hereto shall have the right to audit the books and records of
the other party hereto (the "Audited Party") solely for the purpose of verifying the
payments, if any, payable pursuant to this Agreement. Any such audit shall be conducted
upon not less than forty-eight (48) hours' prior notice to the Audited Party, at mutually
convenient times and during the Audited Party's normal business hours. Except as
otherwise provided in this Agreement, the cost of any such audit shall be borne by the
non-Audited Party. In the event any such audit establishes any underpayment of any
payment payable by the Audited Party to the non-Audited Party pursuant to this
Agreement, the Audited Party shall promptly pay the amount of the shortfall, and in the
event that any such audit establishes that the Audited Party has underpaid any payment
by more than ten percent (10%) of the amount actually owing, the cost of such audit shall
be borne by the Audited Party. In the event any such audit establishes any overpayment
by the Audited Party of any payment made pursuant to this Agreement, non-Audited
Party shall promptly refund to the Audited Party the amount of the excess.

16.0 Dispute Resolution. Upon the occurrence of any dispute or disagreement between the
parties hereto arising out of or in connection with any term or provision of this
Agreement, the subject matter hereof, or the interpretation or enforcement hereof (the
"Dispute"), the parties shall engage in informal, good faith discussions and attempt to
resolve the Dispute. In connection therewith, upon written notice of either party, each of
the parties will appoint a designated officer whose task it shall be to meet for the purpose
of attempting to resolve such Dispute. The designated officers shall meet as often as the
parties shall deem to be reasonably necessary. Such officers will discuss the Dispute. If
the parties are unable to resolve the Dispute in accordance with this Section 16.0, and in
the event that either of the parties concludes in good faith that amicable resolution
through continued negotiation with respect to the Dispute is not reasonably likely, then
the parties may mutually agree to submit to binding or nonbinding arbitration or
mediation.
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17.0 Binding Authority. Each person signing this Agreement on behalf of either party
individually warrants that he or she has full legal power to execute this Agreement on behalf
of the party for whom he or she is signing, and to bind and obligate such party with respect
to all provisions contained in this Agreement.

18.0 Headings. Headings herein are for the convenience of reference only and shall not be
considered on any interpretation ofthis Agreement.

19.0 Exhibits. Each Exhibit referred to in this Agreement forms an essential part of this
Agreement. The exhibits shall be treated as part of this Agreement and are incorporated
herein by reference.

20.0 Waiver. Failure of either party to insist upon strict performance of any covenant or
condition of this Agreement, or to execute any right herein contained, shall not be
construed as a waiver or relinquishment for the future of any such covenant, condition or
right, but the same shall remain in full force and effect.

21.0 Legal Representation. It is acknowledged that each party to this Agreement had the
opportunity to be apresented by counsel in the preparation of this Agæement and,
accordingly, the rule that a contract shall be interpreted strictly against the party pæparing
same shall not apply herein due to the joint contributions ofboth parties.

22.0 Severability. If any provision of this Agreement or application thereof to any person or
situation shall to any extent, be held invalid or unenforceable, the remainder of this
Agreement, and the application of such provisions to persons or situations other than
those as to which it shall have been held invalid or unenforceable shall not be affected
thereby, and shall continue in full force and effect, and be enforced to the fullest extent
permitted by law, except that this provision shall not be deemed to deprive any party of
any legal remedy, including termination.

23.0 Insurance.

23.1. Throughout the term of this Agreement, the Vendor agrees to maintain in force at
their own expense insurance as follows:

23.1.1. Comprehensive General Liability insurance to cover liability for
bodily injury and property damage. Exposures to be covered are premises,
operations, products\completed operations, and contractual liability .
Coverage must be written on an occurrence basis, with the following
limits of liability

A. Bodily injury/Property Damage

1. Each Occurrence $1,000,000
2. Annual Aggregate $1,000,000

B. Personal Injury
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1. Annual Aggregate $1,000,000

23.1.2. Worker's Compensation Insurance shall be maintained during the life
of this contract to comply with Florida statutory limits for all employees.
The following limits must be maintained:

A. Worker's Compensation Statutory
B. Employer's Liability $100,000 each accident

$500,000 Disease-policy limit
$100,000 Disease-employee

If Vendor claims to be exempt from this requirement, Vendor shall
provide City proof of such exemption along with a written request for City
to exempt Vendor, written on Vendor letterhead.

23.1.3. Comprehensive Auto Liability - coverage shall include owned, hired
and non-owned vehicles.

A. Bodily Injury and Property Damage combined single limit

1. Each Occurrence $1,000,000
2. Annual Aggregate $1,000,000

23.1.4. Professional Liability - $1,000,000.

23.1.5. Vendor shall name the City as an additional insured on each of the
policies required herein, with the exception of the Vendor's Worker's
Compensation policy and Professional Liability.

23.1.6. Certificates of Insurance, reflecting evidence of the required insurance,
shall be filed with the City's Risk Manager prior to the commencement of
this Agreement. These Certificates shall contain a provision that
coverage's afforded under these policies will not be canceled or impaired
until at least forty five (45) days prior written notice has been given to the
City. Policies shall be issued by companies authorized to do business
under the laws of the State of Florida. Financial Ratings must not be less
than "A-VL" Insurance shall be in force until the obligations required to
be fulfilled under the terms of the Contract are satisfied. In the event the
insurance certificate provided indicates that the insurance shall terminate
and lapse during the period of this contract, then in that event, the Vendor
shall furnish, at least thirty (30) days prior to the expiration of the date of
such insurance, a renewed certificate of insurance as proof that equal and
like coverage for the balance of the period of the contract and extension
thereunder is in effect.
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23.1.7. Any insurance required of Vendor pursuant to this Agreement must
also be required by any sub-contractor of Vendor in the same limits and
with all requirements as provided herein, including naming the City as an
additional insured, if any work is subcontracted unless such subcontractor
is covered by the protection afforded by the Vendor and provided proof of
such coverage is provided to City. The Vendor and any sub-contractor of
Vendor shall maintain such policies during the term of this Agreement.

24.0 Governing Law. This Agreement shall be govemed by the laws of the State of Florida with
venue lying in Miami-Dade County, Florida.

25.0 Extent ofAgreement. This Agreement represents the entire and integrated agreement
between the City and the Vendor and supersedes all prior negotiations, representations or
agreements, either written or oral.

26.0 Waiver of Jury Trial . In the event of any litigation between the parties which in any way
arises out ofthis Agreement, the parties hereby agree to waive any right to trial byjury.

27.0 RFP. Vendor agrees to comply with any provisions of the RFP which are not in conflict
with this Agreement, and to comply with and honor any written representations,
clarifications and exceptions made by Vendor during the RFP process.

28.0 Compliance with Law. Vendor shall comply with all applicable laws in the performance of
its services hereunder, and represents that it possesses all required licenses and certifications
to perform the services.

IN WITNESS OF THE FOREGOING, the parties have set their hands and seals the day and year
first wntten above.

CITY OF AVENTURA
A ST:

BY:
ESA M. SO KA, C TY CLERK ERIC M. SORO C ÍWANAGER

PROVED A FORM:

CITY ATTO. Y
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VENDOR
WITNES .

BY:
Print Name: AJ m %7op
Title: é

ATTEST:

SECRETARY

STATE OF ßA:-loM :
: ss:

COUNTY OF In>4Alc o /

ON THIS 11#_ day of Feh 4Æy , 2008, before me, the undersigned notary
public, personally appeared A/) A -70,J , personally known to me, or
who has produced D Ri o&S ( ,hNsg as identification, and is the person
who subscribed to the foregoing instrument and who acknowledged that he executed the same on
behalf of said Corporation and that he was duly authorized to do so.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

9JACQUELINE ST.LOUIS A/AfhM 2 ÑAe
NOTARY PUBUC ZONA N ARYPUBLIC

My Commission Expires s Ñ (, (À"A' £
November 15, 2010 Print or Type Name

My Commission Expires:
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EXHIBIT "A"
Designated Intersection

The contract provides for the implementation of cameras at no less than six (6) intersections, at
least three (3) ofwhich shall be installed within forty five days (45) days of receipt of permits for
each agreed upon approach.

The proposed six intersections are as follows:

Biscayne Blvd. & N.E. 178 Street Biscayne Blvd. & N.E. 191 Street

Biscayne Blvd. & N.E. 199 Street W. Country Club Drive & N.E. 199 Street

Miami Gardens Drive & Biscayne Blvd. W. Country Club Drive & William Lehman
Causeway

Installation of any approach is subject to engineering and video analysis results.

Additional approaches will be selected based on collision history, input and recommendations
from the City's Police Department, and an engineering feasibility assessment. Vendor shall
apply for a permit within sixty (60) days of the approval of this Agreement by the City
Commission.

Vendor will provide the City with video evaluation of candidate sites using the Axsis VIMS
system to assist the City's Police Department in its recommendations.

The program may be hnplemented at additional intersections after the conclusion of the Warning
Period. The intersections will be designated by the Police Department, which designation will be
based upon Police Department staff review and an engineering analysis.
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EXHIBIT "B"
Construction and Installation Obligations

Timeframe for Installation: Traffic Safety Camera Program
Vendor will have each specified intersection installed and activated in phases in accordance with
an implementation plan to be mutually agreed to by Vendor Traffic Systems and the City
Manager.

Vendor will use reasonable commercial efforts to install the system in accordance with the
schedule set forth in the implementation plan that will be formalized upon project
commencement.

Vendor will use reasonable commercial efforts to install and activate all specified intersection
within forty-five (45) days subsequent to receipt of all permits required by section 1.4 of this
Exhibit B.

1. Vendor Obligations. Vendor shall do or cause to be done each of the following (in each case,
unless otherwise stated below, at Vendor's sole expense):

1.1. Appoint the Vendor Project Manager and a project implementation team
consisting of between one (1) and four (4) people to assist the Vendor Project
Manager;

1.2. Request current "as-built" electronic engineering drawings for the Designated
Intersections (the "Drawings") from the County traffic engineer;

13. Develop and submit to the City for approval construction and installation
specifications in reasonable detail for the Designated Intersection, including but
not limited to specifications for all radar sensors, pavement loops, electrical
connections and traffic controller connections, as required; and

1.4. Seek approval from the relevant Governmental Authorities having authority or
jurisdiction over the construction and installation specifications for the
Designated Intersection (collectively, the "Approvals"), which will include
compliance with City permit applications.

1.5. Seek rights from private property owners, as necessary for the placement of
System Equipment at designated intersections where Governmental Authorities
have jurisdiction over the designated intersection and adjacent rights of right of
way, and such governmental Entity denies authority to Vendor for the installation
of its equipment.

1.6. Finalize the acquisition of the Approvals;

1.7. Submit to the City a public awareness strategy for the City's consideration and
approval, which strategy shall include media and educational materials for the
City's approval or amendment according to the ATS proposal (the "Awareness
Strategy");
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1.8. Develop the Red Light Infraction Criteria in consultation with the City;

1.9. Develop the Enforcement Documentation for approval by the City, consistent
with the requirements of the City Ordinance;

1.10. Complete the installation and testing of all necessary Equipment, including
hardware and software, at the Designated Intersections (under the supervision of
the City);

1.11. Cause an electrical sub-contractor to complete all reasonably necessary electrical
work at the Designated Intersections, including but not limited to the installation
of all related Equipment and other detection sensors, poles, cabling,
telecommunications equipment and wiring, which work shall be performed in
compliance with all applicable local, state and federal laws and regulations;

1.12. Install and test the functionality of the Designated Intersections with the Vendor
System and establish fully operational Infraction processing capability with the
Vendor System;

1.13. Implement the use of the Vendor System at each of the Designated Intersections;

1.14. Deliver the Materials to the City;

1.15. Issue Notices of Infraction, and if the civil penalty is unpaid or the alleged
violator requests a hearing, issue Notices of Hearing for Authorized Infractions
pursuant to City Ordinance;

1.16. Obtain access to the records data of the Department of Motor Vehicles in
Vendor's capacity as needed for the program; and,

1.17. Vendor shall provide training for personnel of the City, including, but not limited
to, the persons who City shall appoint as Authorized Employees and other persons
involved in the administration of the TSCP, regarding the operation of the Vendor
System and the TSCP. This shall include training with respect to the Vendor
System and its operations, strategies for presenting Infractions Data in court and
judicial proceedings and a review of the Enforcement Documentation;

1.18. Interact with court and judicial personnel, including the City's hearing officer to
address issues regarding the implementation of the Vendor System, the
development of a subpoena processing timeline that will permit the offering of
Infractions Data in hearings and judicial proceedings, and coordination between
Vendor, the City and the City's Hearing officer; and

1.19. Provide reasonable public relations resources and media materials to the City in
the event that the City elects to conduct a public launch of the TSCP.

1.20. Notice of Infraction processing and Notice of Infraction re-issuance, as well as
notice ofhearing.
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2. CITY OBLIGATIONS. The City shall do or cause to be done each of the following (in
each case, unless otherwise stated below, at City's sole expense):

2.1.1. Appoint the Project Manager;

2.1.2. Assist Vendor in obtaining the Drawings from the relevant Governmental
Authorities;

2.1.3. Notify Vendor of any specific requirements relating to the construction and
installation of any Intersection or the implementation of the TSCP;

2.1.4. Assist Vendor in seeking the Approvals

2.1.5. Provide reasonable access to the City's properties and facilities in order to permit
Vendor to install and test the functionality of the Designated Intersections and the
TSCP;

2.1.6. Provide reasonable access to the personnel of the City and reasonable information
about the specific operational requirements of such personnel for the purposes of
performing training;

2.1.7. Seek approval or amendment of Awareness Strategy and provide written notice to
Vendor with respect to the quantity of media and program materials (the
"Materials") that the City will require in order to implement the Awareness
Strategy during the period commencing on the date on which Vendor begins the
installation of any of the Designated Intersection and ending six (6) months after
the Installation Date;

2.1.8. Assist Vendor in developing the Red Light Infraction Criteria; and

2.1.9. Seek approval of the Enforcement Documentation.

2.1.10. The City shall, on a form provided by Vendor, provide verification to the State
Department of Motor Vehicles, National Law enforcement Telecommunications
System, or appropriate authority indicating that Vendor is acting as an Agent of
the Customer for the purposes of accessing vehicle ownership data pursuant to the
list of permissible uses delineated in the Drivers Privacy Protection Act 18 U.S.C.
§ 2721, Section (b) (1) and as may otherwise be provided or required by any
provision of applicable state law.

2.1.11. If feasible, and only after all necessary approvals have been obtained from
utilities and other governmental entities with jurisdiction, City shall allow Vendor
to access power from existing power sources at no cost to City and shall allow or
facilitate access to tñaffic signal phase connections to a pull box, pole base, or
controller cabinet nearest to each Camera System within the City's jurisdiction.

2.1.12. The Police Department shall process each potential violation in accordance with
State Laws and/or City Ordinances within seven (7) business days of its
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appearance in the Police Review Queue, using Axsis�442to determine which
violations will be issued as Citations or Notices of Violation or as soon as
reasonably practical in the event of technical difficulties, power outages, or other
circumstances beyond the City's control, or with the consent or approval of
Vendor for extension.

2.1.13. City shall provide access to the internet for the purpose of processing violations
and adjudications.

2.1.14. Vendor shall, at no additional cost to the City , provide Police Department /
Adjudication workstation computer monitors for citation review and approval
which should provide a resolution of 1280 x 1024, which shall be returned to
Vendor in the event the Agreement is terminated.

2.1.15. For optimal data throughput, Police Department / Adjudication workstations
should be connected to a high-speed internet connection with bandwidth of T-1 or
greater. Vendor will coordinate directly with the City's Information Technology
(IT) Department on installation and implementation of the computerized aspects
of the program.

2.1.16. Police Department shall provide signatures of all authorized police users who will
review events and approve citations on forms provided by Vendor .

2.1.17. In the event that remote access to the ATS Axsis VPS System is blocked by
City's network security infrastructure, the City's IT Department and the
counterparts at ATS shall coordinate to facilitate appropriate communications
access while maintaining required security measures.
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EXHIBIT "C"

Maintenance

1. All repair and maintenance of Traffic Safety Camera Program systems and related equipment
will be the sole responsibility of Vendor, including but not limited to maintaining the casings
of the cameras included in the Vendor System and all other Equipment in reasonably clean
and graffiti-free condition.

2. Vendor shall not open the Traffic Signal Controller Boxes without a representative of Miami-
Dade County Traffic Engineering present.

3. The provision of all necessary communication, broadband and telephone services to the
Designated Intersections will be the sole responsibility of the Vendor

4. The provision of all necessary electrical services to the Designated Intersections will be the
sole responsibility of the Vendor.

5. In the event that images of a quality suitable for the Authorized Employee to identify
infractions cannot be reasonably obtained without the use of flash units, Vendor shall provide
and install such flash units.

6. The Vendor Project Manager (or a reasonable alternate) shall be available to the City's
Project Manager each day.
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EXHIBIT "D"
Infraction Processing

1. All Infractions Data shall be stored on the Vendor System;

2. The Vendor System shall process Infractions Data gathered from the Designated Intersection
into a format capable of review by the Authorized Employee via the Vendor System;

3. The Vendor shall make the initial determination that the image meets the requirements of the
Ordinance and this Agreement, and is otherwise sufficient to enable the City to meets its
burden of demonstrating a violation of the Ordinance. If the Vendor determines that the
standards are not met, the image shall not be processed any further.

4. The Vendor System shall be accessible by the Authorized Employee through a virtual private
network in encrypted format by use of a confidential password on any computer equipped
with a high-speed internet connection and a web browser;

5. Vendor shall provide storage capabilities for the City to store infractions identified for
prosecution for a period of time of not less than four (4) years after f'mal disposition of a
case.

6. Vendor shall provide the Authorized Employee with access to the Vendor System for the
purposes of reviewing the pre-processed Infractions Data within seven (7) days of the
gathering of the infraction Data from the applicable Designated Intersections.

7. The City shall cause the Authorized Employee to review the Infractions Data and to
determine whether a Notice of Infraction shall be issued with respect to each Potential
Infraction captured within such Infraction Data, and transmit each such determination to
Vendor using the software or other applications or procedures provided by Vendor on the
Vendor System for such purpose. VENDOR HEREBY ACKNOWLEDGES AND AGREES
THAT THE DECISION TO ISSUE A NOTICE OF INFRACTION SHALL BE THE SOLE,
UNILATERAL AND EXCLUSIVE DECISION OF THE AUTHORIZED EMPLOYEE
AND SHALL BE MADE IN SUCH AUTHORIZED EMPLOYEE'S SOLE DISCRETION
(A "NOTICE OF INFRACTION DECISION"), AND IN NO EVENT SHALL VENDOR
HAVE THE ABILITY OR AUTHORIZATION TO MAKE A NOTICE OF INFRACTION
DECISION;

8. With respect to each Authorized Infraction, Vendor shall print and mail a Notice of
Infraction within seven (7) days after Vendor's receipt of such authorization from the City's
Authorized Employee; provided. however. during the Warning Period, waming Infraction
notices shall be issued in respect of all Authorized Infractions;

9. Vendor shall provide a toll-free telephone number, at its sole expense, for the purposes of
answering citizen inquiries.

10. Vendor shall permit the Authorized Employee to generate monthly reports using the Vendor
Standard Report System.
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11. Upon Vendor's receipt of a written request from the City and in addition to the Standard
Reports, Vendor shall provide, without cost to the City, reports regarding the processing and
issuance of Notices of Infraction, the maintenance and downtime records of the Designated
Intersections and the functionality of the Vendor System with respect thereto to the City in
such format and for such periods as the City may reasonably request, without cost to the
City;

12. Upon Vendor's receipt of a written request from the City at least fomteen (14) calendar days
in advance of a hearing, Vendor shall provide expert witnesses for use by the City in
prosecuting Infractions, before the City's hearing officer, at no cost to the City;

13. Vendor shall provide such training to City personnel as shall be reasonably necessary in
order to allow such personnel to act as expert witnesses on behalf of the City with respect to
the Red Light Enforcement Program. However, if a specific case requires testimony on the
technical aspects of the equipment, upon City's request Vendor shall provide the City with an
expert in the hearing in that case at no cost to the City.

14. During the Waming Period, Vendor shall implement a public relations program, in
coordination with the City and upon City's approval, at no cost to the City in accordance
with the elements included in Vendor's proposal dated November 13, 2007.

15. Notice of Infraction Form. Vendor shall prepare and provide to City a Notice of Infraction
Form that provides, at a minimum, the following information:

a. name and address of the owner of the vehicle involved in the infraction;

b. the registration number of the vehicle involved in the infraction;

c. a citation to the City's Ordinance violated;

d. the location of the intersection where the infraction occurred;

e. the date and time of the infraction;

f. a copy of the recorded image of the infraction;

g. the amount of fee and charges imposed and the date by which the fee and charges
must be paid or appealed;

h. instructions on all methods ofpayment for the fee;

i. a clear statement of the time limit to file an appeal and describing the procedure for
appealing the infraction;

j. a statement that the City's traffic infraction officer has reviewed and observed the
recorded images evidencing the violation of the Ordinance and has found reasonable
and probable grounds to believe that an infraction has occurred and can identify the
license tag number of the violating vehicle; and,
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k. a conspicuous statement, printed on larger font than the remaining statements on the
Notice of Infraction, and bolded, stating that if the owner of the vehicle fails to pay
the civil fee within the time allotted, or fails to timely appeal the infraction, the owner
shall be deemed to have waived his or her right to contest the infraction, and has
admitted to the infraction reflected in the Notice of Infraction.

16. Vendor agrees that the City shall have the right to review and approve the form Notice of
Infraction prior to its use, and that in the event City determines additional information should
be included in the Notice of Infraction, Vendor shall modify the Notice of Infraction form, at
its sole expense, to comply with those requirements.

17. For any city using ATS lockbox or epayment services, Vendor will establish a demand
deposit account bearing the title, "American Traffic Solutions, Inc. as agent for Customer" at
U.S. Bank. All funds collected on behalf of the Customer will be deposited in this account
and transferred by wire the first business day of each week to the Customer's primary deposit
bank. The Customer will identify the account to receive funds wired from U.S. Bank. If
desired, Customer will sign a W-9 and blocked account agreement, to be completed by the
Customer, to ensure the Customer's financial interest in said U.S. Bank account is preserved.

I 8. Vendor is authorized to charge, collect and retain a convenience fee of $4.00 each for
electronic payments processed. Such fee is paid for by the violator.
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Exhibit "E"

Additional Rights and Obligations

Vendor and the City shall respectively have the additional rights and obligations set forth below:

1. Vendor shall assist the City in public information and education efforts, including but not
limited to the development of artwork for utility bill inserts, press releases and schedules for
any public launch of the TSCP, as offered in the Vendor's proposal.

2. Vendor shall be solely responsible for installing such Signage as required by City Ordinance.
The Vendor shall be solely responsible for the fabrication of any signage, notices, or other
postings required pursuant to any law, rule, or regulation of any Governmental Authority
("Signage"), including, but not limited to, the City and County Ordinances, State Statutes,
and Florida Department of Transportation (FDOT) Regulations and shall . assist in
determining the placement of such Signage. Vendor shall be responsible for obtaining all
necessary approvals from Governmental Authorities.

3. The Vendor Project Manager and the Project Manager shall meet on a weekly basis during
the period commencing as of the date of execution hereof and ending on the termination of
the Warning Period Date, and on a monthly basis for the remainder of the Term, at such
times and places as the Vendor Project Manager and the City Project Manager shall mutually
agree.

4. The City shall not access the Vendor System or use the TSCP Program in any manner other
than prescribed by law and which restricts or inhibits any other Person from using the
Vendor System or the Vendor Photo Enforcement Program with respect to any Intersection
constructed or maintained by Vendor for such Person, or which could damage, disable,
impair or overburden the Vendor System or the Vendor Photo Enforcement Program, and the
City shall not attempt to gain unauthorized access to (i) any account of any other Person, (ii)
any computer systems or networks connected to the Vendor System, or (iii) any materials or
information not intentionally made available by Vendor to the City by means of hacking,
password mining or any other method whatsoever, nor shall the City cause any other Person
to do any of the foregoing.

5. The City shall maintain the confldentiality of any username, password or other process or
device for accessing the Vendor System or using the TSCP.

6. Each of Vendor and the City shall advise each other in writing with respect to any applicable
rules or regulations governing the conduct of the other on or with respect to the property of
such other party, including but not limited to rules and regulations relating to the
safeguarding of confidential or proprietary information, and when so advised, each of Vendor
and the City shall reasonably follow any and all such rules and regulations.

7. The City shall promptly reimburse Vendor for the cost of repairing or replacing any portion
of the Vendor System, or any property or equipment related thereto, damaged solely and

Page 29 of31

228



directly by the City, or any of its employees, contractors or agents. In all other instances,
such costs shall be solely the Vendor's costs.
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EXHIBIT "F"
COMPENSATION & PRICING

Per Paid Fee
There will be no charge to City during the Warning Period, and Vendor shall not receive any
compensation for any notices sent during the Warning Period.

At the conclusion of the Waming Period, and once Notices of Infractions are issued, Vendor
shall be compensated as follows:

Per Camera Paid Notices

1" Tier Fee: First 2 paid notices per day in a month, per camera (i.e. first 60 paid per month)
$47.50

2"d Tier Fee: Next 2 paid notices per day in a month, per camera (i.e. 61-149 paid per month)
$27.50

3d Tier Fee All other paid notices in a month, per camera (i.e. 150+ paid per month)
$17.50

Following the change of State Law as contemplated in Section 10.6, if the average number of
paid notices is 2 or fewer per day in a month, per camera the Vendor shall receive all revenues
collected for the billing period.

Vendor shall have the right of first refusal to provide collections services for this program, the
collection methods and compensation for which shall be determined by the parties in an
addendum to this Agreement.
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AMENDMENT
TO

PROFESSIONAL SERVICES AGREEMENT

This Amendment to the PROFESSIONAL SERVICES AGREEMENT dated February 8,

2008 by and between AMERICAN TRAFFIC SOLUTIONS, INC. (hereinafter "ATS") and the

CITY OF AVENTURA, FLORIDA, (hereinafter "Aventura") (the "Agreement") is made and

entered into this day of September, 2009.

WITNESSETH:

WHEREAS, ATS and Aventura have agreed, pursuant to the terms, provisions,

conditions and considerations hereinafter set forth, to supplement and amend the Agreement as

follows:

1. ATS shall provide collection services to Aventura for all photo enforcement violations

remaining unpaid after issuance ofthe second notice.

2. As a collection fee ATS shall be paid 30% ofthe unpaid amounts collected.

All other terms and conditions ofthe Agreement shall remain the same.

3. The methods of the collection services shall be later approved by the City Manager,

and will be consistent with the industry standards for collection practices.

4. There will be annual renewal periods for the collections services, however, the City

Manager has the right to discontinue these additional collection services at any time at

his sole discretion.

5. Any collections that ATS has expended efforts to collect prior to the termination of

this agreement but which are still unpaid at the time oftermination will be paid to ATS

following termination of this agreement.
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IN WITNESS WHEREOF, the parties have executed this Agreement as ofthe date first

hereinabove written

AMERICAN TRAFFIC SÒÍ UTIONS, INC

BYi c
Adam E. Tuton, EVP/COO

CITY OF AVENTURA, FLORIDA

BY:
Eric M. Sorok City anager

2
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American

AMENDMENT NO. 2 TO THE AGREEMENT BETWEEN
THE CITY OF AVENTURA AND AMERICAN TRAFFIC SOLUTIONS

FOR TRAFFIC SAFETY CAMERA PROGRAM

This Amendment No. 2 (the "Amendment") to the Agreement Between The City
Of Aventura and American Traffic Solutions For Traffic Safety Camera Program dated
as of February 8, 2008 (the "Agreement") is made and effective as of the 1st day of
July, 2010 (the "Effective Date") by and between the City of Aventura, Florida, a
municipal corporation (the "City" or "Customer") and American Traffic Solutions, LLC, a
Delaware limited liability company ("Vendor").

Recitals

WHEREAS, on or about October 18, 2007, the City adopted Ordinance 2007-15,
codified at Chapter 48, Article Ill of the City's Code of Ordinances, which established
and authorized the City's Traffic Camera Safety Program (the *TCSP"); and

WHEREAS, on or about February 8, 2008, the City and Vendor entered into the
Agreement, whereby the City and Vendor agreed to the provision by Vendor of services
to the City in connection with the Traffic Camera Safety Program, subject to the terms
and conditions stated in the Agreement; and

WHEREAS, in June 2009, the City and Vendor entered into that certain
Amendment to Professional Services Agreement (the "First Amendment"), which
addressed the provision of collection services by Vendor to City; and

WHEREAS, on or about May 13, 2010, the Governor of the State of Florida
signed CS/CS/HB325 into law, resulting in the creation of Chapter 2010-80, Laws of
Florida (the "Mark Wandall Traffic Safety Act" or the "Act") taking effect on July 1, 2010;
and

WHEREAS, the Act expressly authorizes municipalities to use traffic infraction
detectors to enforce certain provisions of Chapter 316 of the Florida Statutes, subject to
certain requirements; and

WHEREAS, the City has on June 17, 2010 amended Chapter 48, Article lil of the
City's Code of Ordinances to provide for the operation of its Traffic Camera Safety
Program in accord with the provisions of the Act ; and

WHEREAS, the City and Vendor wish to amend and modify the Agreement to
align the provision of services by Vendor with the provisions of the Act;

Terms and Conditions

NOW, THEREFORE, in consideration of the mutual covenants and agreements
set forth herein and for other valuable consideration, the receipt and sufficiency of which

!681 East G-ay Rcad �042Sconsdate. Anzona 85260 �042TEL: 4BOA42 7000 �042FA>L 480 96A$'Ji
we.wmso ecm - www.RcLamCame a.com �042wuw PbicPass com
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are hereby acknowledged, Vendor and City agree that the Agreement shall be and
hereby is, amended and modified as provided herein:

1. Recitals. The preceding recitals are true and correct and are
incorporated into this Amendment by reference.

2. Definitions. Section 1.0 of the Agreement is deleted and replaced with
the following:

1.0 Definitions. All definitions set forth in Chapter 48, Article lli of the
City's Code of Ordinances, as may be amended or recodified from time to
time, are incorporated herein. In addition, the following words and
phrases shall have the following meanings in this Agreement.

3. Definition of "Authorized Employee." Section 1.1 of the Agreement is
deleted and replaced with the following:

1.1 "Authorized Employee" means the Traffic Infraction Enforcement
Officer, whose duties and qualifications are set forth in the City Ordinance.

4. Definition of "City Ordinance." Section 1.3 of the Agreement is deleted
and replaced with the following:

1.3 "City Ordinance" means Chapter 48, Article ill of the City's Code of
Ordinances, as may be amended or recodified from time to time.

5. Definition of "Civil Fee." Section 1.4 of the Agreement is deleted and
replaced with the following:

1.4 "Civil Penalty" means the penalty assessed for violations of Florida
Statutes §§ 316.074(1) or 316.075(1)(c)1 pursuant to Florida
Statutes § 316.0083.

All references in the Agreement to "Civil Fee" shall be amended to mean "Civil
Penalty".

6. Definition of "Enforcement Documentation." Section 1.8 of the
Agreement is deleted and replaced with the following:

1.8 "Enforcement Documentation" means the necessary and appropriate
documentation related to the issuance and collection of notices of
violation, as defined in the City Ordinance, for the enforcement of red zone
infractions, also as defined in the City Ordinance, including notices of
violation, instructions for notices of violation, form affidavits, instructions
for form affidavits, reminder letters, a numbering sequence for notices of
violation, chain of custody records, and technical support documentation.

7. Definition of "Infraction." Section 1.11 of the Agreement is deleted and
replaced with the following:
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1..11 "Infraction" means any red zone infraction or violation as defined in
the City's Ordinance and as provided by the Act.

8. Definition of "Notice of infraction." Section 1.15 of the Agreement is
deleted and replaced as follows:

1.15 "Notice of Violation" shall mean the notice of an Infraction, which is
delivered by first class mail by vendor to the owner of a motor vehicle
involved in an Infraction based upon the appropriate Enforcement
Documentation pursuant to the requirements of the City Ordinance, and
means a "notice of violation" as such term is used in the Act .

All references to the term "Notice of Infraction" in the Agreement are deleted and
replaced with the term "Notice of Violation."

9. Removal of Duplicate Definitions of "Traffic Safety Camera
Program". Section 1.24 of the Agreement is deleted, since covered by Section 1.25.

10. Definition of "Ordinance". Section 1.17 of the Agreement is deleted and
replaced with the following:

"Ordinance" shall mean Chapter 48, Article Ill of the City of Aventura's
Code of Ordinances, as may be amended or recodified from time to time.

11. Prosecution. Section 3.4 of the Agreement is deleted and replaced with
the following:

3.4 Prosecution. The City shall prosecute red zone infractions pursuant
to the terms, procedures, and requirements of the City Ordinance and
general law, including the Act, subject to the City's routine law
enforcementdiscretion.

12. Termination for Cause. Section 6.1 of the Agreement is deleted and
replaced with the following:

6.1 Termination for Cause: Either party shall have the right to terminate
this Agreement immediately by written notice to the other if: (i) state or
federal statutes are amended so as to prohibit the operation of a TCSP by
the City; or (ii) a court having jurisdiction over the City rules or declares
that the Act is invalid, in whole or material part; or (iii) a determination by
a court of competent jurisdiction or other applicable dispute resolution
forum that Vendor has infringed upon a third party's patent, trademark,
trade secret or other intellectual property; or (iv) the other party commits a
material breach of any of the provisions of this Agreement; or (v) Vendor's
non-payment of revenues to City as required by this Agreement. In the
event of a termination due to this Section, City shall be relieved of any
further obligations to Vendor other than as specified herein. Each party
shall have the right to remedy the cause for termination within forty-five
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(45) calendar days (or within such other time period as City and Vendor
. shall mutually agree, which agreement shall not be unreasonably withheld

or delayed) after written notice from the non-causing party setting forth in
reasonable detail the events of the cause for termination.

The right to terminate this Agreement given in Section 6.1 shall be without
prejudice to any other right or remedy of either party in respect of the
breach concerned (if any) or any other breach of this Agreement.

13. Warning Period. Section 6.2 of the Agreement is deleted.

14. Procedures for Processing Payments. Sections 7.2, 7.3, and 7.4 of the
Agreement are deleted and replaced with the following:

7.2 Vendor shall be responsible for processing payments of Civil
Penalties paid pursuant to Notices of Violation and (only if authorized by
the County Court) for Uniform Traffic Citations. Vendor shall provide
payment means through mail, telephone and on-line processes. Vendor
shall track all payments and handle all applied payments, unapplied
payments, overpayments, refunds, adjustments, dismissals and reversals.
Any payments made in person to the City will be taken by the City and
applied through Axsis System.

7.3 Vendor's lockbox shall remit to the designated City account all
payments received during a week no later than 5:00 p.m. Eastern Time on
Tuesday of the following week. If such Tuesday is a legal holiday or a day
upon which banking services are not available, Vendor's lockbox shall
remit such payments on the next day that is not a legal holiday and that
banking services are available.

7.4 Vendor shall invoice the City for all applicable fees for services
rendered by Vendor pursuant to this Agreement according to the fee
schedule delineated on Exhibit "F". Along with the invoice, Vendor shall
provide information to the City, in a format acceptable to the City,
supporting the invoice amounts forwarded by Vendor to the City. In
addition, City shall have access to Vendor's financial records evidencing
payments for all paid Notices of Violation and for Uniform Traffic Citations
(the "UTC") for red zone infractions at City's Designated Intersections
upon City's reasonable request.

15. Legal Challenges and indemnification. Sections 10.4, 10.5, 10.6, and
10.8 of the Agreement are deleted, except that the provisions of Section 10.4 (cost of
legal challenges) shall continue in full force and effect as to any legal challenge within
the scope of Section 10.4 to the extent that such legal challenge (a) was filed with a
court of competent jurisdiction on or before June 30, 2010 or (b) is based upon the
TCSP as it existed and was operated prior to July 1, 2010. In no event shall ATS have
any obligations to the City in respect of legal challenges to Laws of Florida 2010-80, as
may be amended from time to time, or to the TCSP as it exists and is operated on or
after July 1, 2010 (including, but not limited to, legal challenges to the City Ordinance).
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. 16. Exhibits. Exhibits B, C, D, and F to the Agreement are deleted and
replaced with Exhibits B, C, D, and F to this Amendment. The terms of Exhibit "F",
"Service Fee Schedule" (the "Schedule"), shall be subject to the following conditions:

A. Reopener. If the provisions of the Service Fee Schedule (Exhibit F)
have operated to the material financial detriment of a party when compared to the
operation of the TCSP prior to the execution of this Amendment No. 2, then that party
may provide the other party with written notice explaining how the Service Fee
Schedule has operated to that party's material financial detriment and requesting to
negotiate an amendment to the Service Fee Schedule (a "Reopener Notice"). The
parties shall act in good faith to negotiate an amendment to the Service Fee Schedule
that addresses, in a manner that is fair and equitable to both parties, the matters raised
in the Reopener Notice. If the parties fail to reach agreement upon an amendment to
the Service Fee Schedule within 90 days of the Repoener Notice, then either party shall
have the right to terminate this Agreement without penalty or early termination fee,
subject to the terms and conditions of Section 6.3 of the Agreement, by providing 30
days advance written notice to the other party, such notice to be given no later than 100
days from the Reopener Notice. This provision shall expire and be of no further force or
effect 365 days from the Effective Date (the "Expiration Date"); provided, however, that
if a Reopener Notice is given pursuant to this section before the Expiration Date, the
parties shall have the negotiation and termination rights provided in this Section,
notwithstanding the passage of the Expiration Date, solely with respect to that
Reopener Notice.

B. Cost Protection. Vendor shall waive its monthly Service Fee under
the Service Fee Schedule in any month if and to the extent that the monthly
compensation to be paid by City to Vendor pursuant to the Service Fee Schedule
exceeds the monthly penalties received and retained by the City from any source from
operation of the TCSP. The portion of compensation so waived shall be that amount
which exceeds the amount of the penalties received and retained by the City.

17. Termination of Amendment. The First Amendment is terminated and
shall be of no further force or effect.

18. Most Favored Governmental Entitles. The Vendor agrees that if, after
the Effective Date of this Amendment No. 2, it enters into an agreement for the same or
substantially similar scope of services with another local government in Florida which
contains a term or condition, including fees, charges or costs, that are more favorable
than the terms in the Agreement, as modified by this Amendment, the City may provide
Vendor with written notice explaining how the new agreement is for the same or
substantially similar services and how the new agreernent contains terms or conditions
that are more favorable than the terms in the Agreement, as modified by this
Amendment and requesting to negotiate an amendment to the Agreement (a "New
Agreement Notice"). The parties shall act in good faith to negotiate an amendment to
the Agreement that addresses, in a manner that is fair and equitable to both parties, the
matters raised by the City in the New Agreement Notice. If the parties fail to reach
agreement upon an amendment within 90 days of the New Agreement Notice, then the
City shall have the right to terminate this Agreement without penalty or early termination
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fee, subject to the terms and conditions of Section 6.3 of the Agreement by providing
30 days advance written notice to the Vendor, such notice to be given no later than 100
days from the New Acyeement Notice.

19. Effect of Amendment on Agreement. Except as expressly amended or
modified by the terms of this Amendment, all terms of the Agreement, as previously
amended, shall remain in full force and effect. Unless a different meaning is specified in
the Amendment, all capitalized terms used herein shall have the meaning described in
the Agreement. In the event of a conflict between the terms of this Amendment and the
Agreement, the terms of this Amendment shall prevail and control. This Amendment
shall be construed and applied in accordance with the Act.

IN WITNESS OF THE FOREGOING, the parties have set their hands and seals
the day and yearfirst written above

City ofAventura

ATTEST!

By:
ITY CL K CITY MANA ER

APPROVED S TO FORM

CITY ATTORN Y
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American Traffic Solutions, LLC

WITNESSES:

Ô»aakø& a)

By
Narne: Adam Tuton
Title Chief Operating Officer

State of Arizona :
ss:

County of Maricopa :

On this day of July 20f0 before me, the undersigned notary public,
personally appeared A/1/uaETotTV personally known to me er-who

, and is the person who
subscribed to the foregoing instrument and who acknowledged that he executed the
same on behalf of American Traffic Solutions, LLC and that he was duly authorized to
do so

IN to set my hand and official seal
cAmERINE E WILKINs

Seal
NOTARY PUBLIC

My commission expires: LEJØ
Print Name
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EXHIBIT "B"

Construction and Installation Obligations

Timeframe for Installation: Traffic Safety Camera Program

Vendor will have each specified intersection installed and activated in phases in accord
with an implementation plan to be mutually agreed to by Vendor and the City Manager.

Vendor will use reasonable commercial efforts to install the system in accordance with
the schedule set forth in the implementation plan that will be formalized upon project
commencement.

Vendor will use reasonable commercial efforts to install and activate all specified
intersections within forty-five (45) days subsequent to receipt of all permits required by
Section 1.4 of this Exhibit "B".

I. Vendor Obligations. Vendor shall do or cause to be done each of the following
(in each case, unless otherwise stated below, at Vendor's sole cost and expense):

1.1 Appoint the Vendor Project Manager and a project implementation team
consisting of between one (1) and four (4) people to assist the Vendor
Project Manager;

1.2 Request current "as-built" electronic engineering drawings for the
Designated Intersections (the "Drawings") from the County traffic
engineer;

1.3 Develop and submit to the City for approval construction and installation
specifications in reasonable detail for the Designated Intersection,
including but not limited to specifications for all sensors, pavement loops,
electrical connections, and traffic controller connections, as required;

1.4 Seek approval from the relevant Governmental Authorities having
authority or jurisdiction over the construction and installation specifications
for the Designated Intersections (collectively, the "Approvals"), which will
include compliance with City permit applications;

1.5 Seek rights from private property owners, as necessary for the placement
of System Equipment at designated intersections where Govemmental
Authorities have jurisdiction over the designated intersection and adjacent
rights of right of way, and which such Governmental Entity denies
authority to Vendor for the installation of its equipment ;

1.6 Finalize the acquisition of the Approvals;

1.7 Submit to the City a public awareness strategy for the City's consideration
and approval, which strategy shall include media and educational
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materials for the City's approval or amendment according to the Vendor
. - proposal (the "Awareness Strategy");

1.8 Develop the Red Light Infraction Criteria in consultation with the City;

1.9 Develop the Enforcement Documentation for approval by the City,
consistent with the requirements of the City Ordinance and the Act , as
may be amended or recodified from time to time.;

1.10 Complete the installation and testing of all necessary Equipment, including
hardware and software, at the Designated Intersections (under the
supervision of the City);

1.11 Cause an electrical sub-contractor to complete all reasonably
necessary electrical work at the Designated Intersections, including
but not limited to the installation of all related Equipment and
other detection sensors, poles, cabling, telecommunications
equipment and wiring, which work shall be performed in compliance
with all applicable local, state and federal laws and regulations;

1.12 Install and test the functionality of the Designated Intersections with the
Vendor System and establish fully operational Infraction processing
capability with the Vendor System;

1.13 Implement the use of the Vendor System at each of the Designated
Intersections;

1.14 Deliver the Materials (as defined in 2.7 below) to the City;

1.15 Upon approval by an Authorized Employee, issue Notices of Violation
and, as applicable, Uniform Traffic Citations and deliver such
Notice of Violation and/ or Uniform Traffic Citation by the mailing
method prescribed by the Act;

1.16 Obtain access to the records data of the Department of Motor
Vehicles in Vendor's capacity as needed for the program;

1.17 As needed, Vendor shall provide training for personnel of the City,
including, but not limited to, the persons who City shall appoint as
Authorized Employees and other persons involved in the administration of
the TCSP, regarding the operation of the Vendor System and the TCSP.
This shall include training with respect to the Vendor System and its
operations, strategies for presenting Infractions Data in court and
judicial proceedings and a review of the Enforcement Documentation;

1.18 Provide reasonable public relations resources and media materials to the
City in the event that the City elects to conduct a public launch or re-
launch of the TCSP;

1.19 Notice of Violation processing and Notice of Violation re-issuance.
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. 1.20 Vendor shall, at no additional cost to the City, provide Police Department
workstation computer monitors for use by City during the term of the
Agreement for potential Infraction review and approval which provide a
resolution of 1280 x 1024, which monitors shall be returned to Vendor
upon termination of this Agreement.

1.21 For optimal data throughput, Police Department/Adjudication
workstations should be connected to a high-speed Internet connection
with bandwidth of T-1 or greater. Vendor will coordinate directly with the
City's Information Technology (IT) Department on installation and
implementation of the computerized aspects of the program.

1.22 Within 120 days after execution of this Amendment, Vendor shall consider
whether it is commercially reasonable and otherwise acceptable to Vendor
to establish a customer service office within the northern Miami-Dade
County area (ie: North Miami, North Miami Beach, Aventura or
unincorporated area of the county) to receive payments on Notices of
Violations and notify the City of its decision.

1.23 In order to assist in a smooth transition for the County Court jurisdiction of
Uniform Traffic Citations for the TCSP, Vendor shall provide, at dates and
times mutually agreed to by the parties, a representative that will assist
the City's Police Department in meeting with Court personnel concerning
the TCSP.

II. CITY OBLIGATIONS. The City shall do or cause to be done each of the
following (in each case, unless otherwise stated below, at the City's sole expense):

2.1. Appoint the Project Manager;

2.2 Assist Vendor in obtaining the Drawings from the relevant Governmental
Authorities;

2.3 Notify Vendor of any specific requirements relating to the construction and
installation of any Intersection or the implementation of the TCSP;

2.4 Assist and cooperate fully with Vendor in seeking Approvals, including, but
not limited to, executing all such documents as may be necessary or
desirable to obtain the Approvals;

2.5 Provide reasonable access to the City's properties and facilities in
order to permit Vendor to install and test the functionality of the
Designated Intersections and the TCSP;

2.6 Provide reasonable access to the personnel of the City and
reasonable information about the specific operational requirements of
such personnel for the purposes of performing training;
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2.7 Seek approval or amendment of Awareness Strategy and provide
. . written notice to Vendor with respect to the quantity of media and

program materials (the "Materials") that the City will require in
order to implement the Awareness Strategy during the period
commencing on the date on which Vendor begins the installation of
any of the Designated Intersections and ending six (6) months after
the Installation Date;

2.8 Assist Vendor in developing the Red Light Infraction Criteria;

2.9 Seek approval of the Enforcement Documentation;

2.10 On a form provided by Vendor, provide verification to the State
Department of Motor Vehicles, National Law Enforcement
Telecommunications System, or appropriate authority indicating that
Vendor is acting as an Agent of the Customer for the purposes of
accessing vehicle ownership data pursuant to the list of permissible
uses delineated in the Drivers Privacy Protection Act 18 U.S.C. §
2721, Section (b) (1) and as may otherwise be provided or required
by any provision of applicable state law ;

2.11 If feasible, and only after all necessary approvals have been
obtained from utilities and other governmental entities with
jurisdiction, City shall allow Vendor to access power from existing
power sources at no cost to City and shall allow or facilitate access to
traffic signal phase connections to a pull box, pole base, or controller
cabinet nearest to each Camera System within the City's jurisdiction;

2.12 City shall provide one or more Authorized Employees for the purposes of
reviewing potential Infractions and approving the issuance of Notices of
Violations and Uniform Traffic Citations;

2.13 The Authorized Employee shall process each potential Infraction in
accordance with State Laws and City Ordinances and notify
Vendor of whether a Notice of Violation shall issue within
seven (7) days of the appearance of the potential Infraction in the
Police Review Queue, using Axsis�442to determine which potential
Infractions will be issued as Notices of Violation. In the event of a
system failure or power outage, the Authorized Employee shall process
each potential Infraction as soon as possible, or with the consent or
approval of Vendor for extension;

2.14 City shall provide access to the Internet for the purpose of processing
potentiallnfractions;

2.15 City shall provide, on forms provided by Vendor, signatures of all
Authorized Employees who will review events and approve the issuance
of Notices of Violations and Uniform Traffic Citations;
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2.16 In the event that remote access to the ATS Axsis VPS System is
. blocked by City's network security infrastructure, the City's IT

Department and the counterparts at ATS shall coordinate to facilitate
appropriate communications access while maintaining required security
measures;

2.17 City shall provide a computer terminal at a public location within the City
(ie: library or other location meeting the requirements of the Act) where
persons receiving Notices of Violation may review the recorded images of
the violation.
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EXHIBIT "C"

Maintenance

1. All repair and maintenance of the Traffic Camera Safety Program (the "TCSP")
systems and related equipment will be the sole responsibility of Vendor,
including but not limited to maintaining the casings of the cameras included in
the Vendor System and all other Equipment in reasonably clean and graffiti-
free condition.

2. Vendor shall not open the Traffic Signal Controller Boxes without a
representative of Miami-Dade County Traffic Engineering present.

3. The provision of all necessary communication, broadband and telephone
services to the Designated Intersections will be the sole responsibility of the
Vendor.

4. The provision of all necessary electrical services to the Designated
Intersections will be the sole responsibility of the Vendor.

5. In the event that images of a quality suitable for the Authorized Employee to
identify infractions cannot be reasonably obtained without the use of flash units,
Vendor shall provide and install such flash units.

6. The Vendor Project Manager (or a reasonable alternate) shall be available
to the City's Project Manager each day.

7. Vendor shall ensure that all equipment that it provides pursuant to this
Agreement meets the specifications, if any, adopted by the Florida Department of
Transportation pursuant to Florida Statute, Section 316.07456, by July 1, 2011.
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EXHIBIT "D"

Infraction Processinq

1. All Infractions Data shall be stored on the Vendor System.
2. The Vendor System shall process Infractions Data gathered from the

Designated Intersections into a format capable of review by the Authorized
Employee via the Vendor System.

3. Vendor shall act as City's agent for the limited purpose of making an initial
determination of whether the recorded images should be forwarded to an
Authorized Employee to determine whether an Infraction has occurred and shall
not forward for processing those recorded images that clearly fail to establish the
occurrence of an Infraction.

4. The Vendor System shall be accessible by the Authorized Employee through a
virtual private network in encrypted format by use of a confidential password on
any computer equipped with a high-speed internet connection and a web
browser.

5. Vendor shall provide storage capabilities for the City to store Infractions identified
for prosecution for a period of time of not less than four (4) years after final
disposition of a case or such time as required by general law.

6. Vendor shall provide the Authorized Employee with access to the Vendor
System for the purposes of reviewing the pre-processed Infractions Data
within five (5) days of the gathering of the Infraction Data from the applicable
Designatedlntersections.

7. Within seven (7) days of receipt, the City shall cause the Authorized
Employee to review the Infractions Data and to determine whether a Notice
of Violation shall be issued with respect to each potential Infraction captured
within such Infraction Data, and transmit each such determination to Vendor
using the software or other applications or procedures provided by Vendor on
the Vendor System for such purpose. VENDOR HEREBY ACKNOWLEDGES
AND AGREES THAT THE DECISION TO ISSUE A NOTICE OF VIOLATION
SHALL BE THE SOLE, UNILATERAL AND EXCLUSIVE DECISION OF THE
AUTHORIZED EMPLOYEE AND SHALL BE MADE IN SUCH AUTHORIZED
EMPLOYEE'S SOLE DISCRETION (A "NOTICE OF VlOLATION DECISION"),
AND IN NO EVENT SHALL VENDOR HAVE THE ABILITY OR
AUTHORIZATION TO MAKE A NOTICE OF VIOLATION DECISION.

8. With respect to each authorized Infraction, Vendor shall print and mail by
first class mail a Notice of Violation within the statutorily required timeframe.
Further, Vendor shall prepare, and serve by certified mall, the Uniform Traffic
Citation if the civil penalty is not timely paid and/or the affidavit meeting the
requirements of Sec. 316.0083, Florida Statutes, is not timely filed, as further
described in paragraph (17) below.

9. Vendor shall provide a toll-free telephone number, at its sole expense, for the
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purposes of answering citizen inquiries.
1d. Vendor shall permit the Authorized Employee to generate monthly reports using

the Vendor Standard Report System.
11. Upon Vendor's receipt of a written request from the City and in addition to the

Standard Reports, Vendor shall provide to the City, without cost to the City, special
reports regarding the processing and issuance of Notices of Violation, the
maintenance and downtime records of the Designated Intersections and the
functionality of the Vendor System with respect thereto in such format and for such
periods of time as the City may reasonably request.

12. Upon Vendor's receipt of a written request from the City at least fourteen (14)
calendar days in advance of a hearing, Vendor shall provide expert witnesses
for use by the City in prosecuting Infractions at no cost to the City.

13. Vendor shall provide such training to City personnel as shall be reasonably
necessary in order to allow such personnel to act as expert witnesses on
behalf of the City with respect to the Red Light Enforcement Program. The
parties shall jointly develop the expert witness training protocol. However, if a
specific case requires testimony on the technical aspects of the equipment, upon
City's request Vendor shall provide the City with an expert in the hearing in that
case at no cost to the City.

14. Vendor shall provide to City a Notice of Violation form that complies with all
requirements of the Ordinance and the Act. Vendor shall also provide to City a
form of affidavit for use by owners of motor vehicles who claim an exemption
under Florida Statutes § 316.0083 and shall make that affidavit available to
owners through an Intemet location or upon telephone request by an owner who
has received a Notice of Violation or Uniform Traffic Citation.

15. Vendor agrees that the City shall have the right to review and approve the form
Notice of Violation prior to its use, and that in the event City determines
additional information should be included in the Notice of Violation, Vendor shall
modify the Notice of Violation form, at its sole expense, to comply with those
requirements.

16. With expert assistance from Vendor, City shall provide Vendor with a form of
Uniform Traffic Citation that City finds complies with the provisions of Chapter
316 of the Fiorida Statutes, with the understanding that some modifications of the
form may be necessary to enable use with the Vendor's systems.

17. If a motor vehicle owner who receives a Notice of Violation fails to pay the
statutory penalty or submit an affidavit that complies with all of the requirements
of Florida Statutes Section 316.0083 (1) (d) within the time period provided in
Florida Statutes Section 316.0083 (1) (b), the issuance of a Uniform Traffic
Citation shall automatically occur based upon the prior Authorized Employee
approval of the Notice of Violation.

18. The County Court for the 11th Judicial Circuit, in Miami-Dade County, Florida, shall
hear disputed Uniform Traffic Citations as provided by applicable law.

19. For any city using ATS lockbox or epayment services, Vendor will establish a
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demand deposit account bearing the title, "American Traffic Solutions, Inc., as
agent for Customer" at U.S. Bank. All funds collected on behalf of the
Customer will be deposited in this account and transferred by wire on Tuesday
of each week to the Customer's primary deposit bank. If such Tuesday is a legal
holiday or a day upon which banking services are not available, Vendor's lockbox
shall remit such payments on the next day that is not a legal holiday and that
banking services are available. The Customer will identify the account to
receive funds wired from U.S. Bank if desired, Customer will sign a W-9 and
blocked account agreement, to be.completed by the Customer, to ensure the
Customer's financial interest in said U.S. Bank account is preserved.

20. Vendor is authorized to charge, collect, and retain a convenience fee of $4.00
each for electronic payments provided to Vendor from persons paying a Notice of
Violation, and (if authorized by the County Court) from persons paying a Uniform
Traffic Citation. Such fee is paid by the violator.
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EXHIBIT "F"
SERVICE FEE SCHEDULE

1.0 Description of Pricing Monthly
Fees are based on per Camera and are as follows: Fee

Lane based pricing
(Plus certified mail processing surcharge of $4 per piece metered
for mailing Uniform Traffic Citations no retum receipt)

�042For 1 or 2 lanes $3,750
�042For 3 or 4 lanes $4,750
�042For 5 or 6 lanes $5,750

Service Fees include: Fee includes all costs required and associated with
camera system installation, maintenance and on-going field and back-office
operations. Includes red-light camera equipment for the desired lane approach
with up to two (2) signal phases, installation, maintenance, violation processing
services, DMV records access, mailing of Notice of Violation in color with return
envelope, lockbox and epayment processing services, call center support for
general program questions and public awareness program support.

2.0 Collection Services (Optional): ATS may initiate collection efforts of
delinquent notices upon written request by Customer, provided that such
collection efforts are permitted by the County Court and are consistent with
law. ATS will be entitled to receive portions of the collected revenue as noted
below. The maximum is 30% total for both pre-suit collection and collection via
litigation. For those accounts in default that go to collection, this is in addition
to our Fees noted above.

Pre-suit Collection Letters 10% of Recovered Revenue
Delinquent Collections Services (including filing and maintenance of
litigation) 30% of Recovered Revenue
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THIRD AMENDMENT
TO PROFESSIONAL SERVICES AGREEMENT

This Third Amendment ("Third Amendment") is dated effective this day of
2013 ("Effective Date") and is entered into between American Traffic Solutions, Inc.

("ATS"y, a corporation duly registered under the laws of the State of Kansas with its principal place of
business at 1330 West Southern Avenue, Tempe, Arizona 85282 and the city of Aventura, Florida
("Customer"), a municipal corporation of the State of Florida.

RECITALS

WHEREAS, the Customer and ATS are each parties to an Agreement for Traffic Safety Camera
Program dated February 8, 2008 (the "Initial Agreement"), as amended on September 1, 2009 ("First
Amendment") and July 2010 ("Second Amendment") (collectively, the "Amendments"), pursuant to which
ATS provides the Customer with cameras and services for the operation of the Customer's red light
camera enforcement program;

WHEREAS, Section 12.0 of the Agreement requires any amendments, modifications, or
alterations of the Agreement to be in writing and duly executed by the parties; and

WHEREAS, Customer and ATS mutually desire to amend, modify or alter certain terms and
conditions of the Initial Agreement and Amendments.

TERMS AND CONDITIONS

NOW THEREFORE, in consideration of the mutual covenants and promises contained in this
Third Amendment, Customer and ATS do hereby agree as set forth below:

1. The above recitals are true and correct and are incorporated herein.

2. Section 2.0 of the initial Agreement, as amended by the Second Amendment, is hereby
deleted in its entirety and replaced as follows:

Term. The term of this Agreement shall be extended for an additional five (5) year period from
the Effective Date. The City shall have the right, but not the obligation, to extend the term of this
Agreement for one additional five (5) year Renewal Term, which it may exercise by providing
written notice to ATS not less than sixty (60) days prior to the last day of the current term. This
notice period may be waived by the agreement of the parties.

3. Section 6.3.4 of the initial Agreement is hereby deleted in its entirety and replaced as
follows:

Termination for Convenience: After three (3) years from the date of execution of this Third
Amendment, Customer may provide for the early termination of this Third Amendment for the
Customer's convenience in the event that the Customer determines to discontinue having a
Traffic Camera Safety Program (TSCP). In the event of any termination for convenience,
Customer shall pay ATS, on any additional site installed after the execution of the Third
Amendment, an early termination fee based upon a price of $120,000 per Camera System
amortized over sixty (60) months on a straight line basis, or aitematively stated, for every
month a camera is installed, $2,000 will be subtracted from the total $120,000 early
termination fee for each Camera System.
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4. Except as expressly amended or modified by the terms of this Third Amendment, all
terms of the Agreement shall remain in full force and effect. In the event of a conflict between the terms
of this Third Amendment and the Agreement, the terms of this Third Amendment shall prevail and control.

5 The provisions of the Initial Agreement and Amendments, as amended by this Third
Amendment, including the recitals, comprise all of the terms, conditions, agreements, and representations
of the parties with respect to the subject matter hereof.

6. This Third Amendment may be executed in one or more counterparts, each of which shall
constitute an original, but all of which taken together shall constitute one and the same instrument.

7. Each party represents and warrants that the representative signing this Third Amendment
on its behalf has all right and authority to bind and commit that party to the terms and conditions of this
Third Amendment.

IN WITNESS WHEREOF, the parties hereto have executed this Third Amendment.

AVENTURA, FLORIDA

By:

Title:

Date: 7 O

AMERICAN TRAFFIC SOLUTIONS, INC.

By:
Michael Bolton, Chief Operating Officer

Date:

ATTEST:
By:

Title

Approved as to form
and legal

City Attorney
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FOURTH AMENDMENT
TO PROFESSIONAL SERVICES AGREEMENT

This Fourth Amendment (tlïis "Amendment") is détëd effective this) day of 2013 and is
entered into between American Traffic Solutions, LLC ("ATS"ka Delaware limited liability company and the City of
Aventura ("Customer"), a municipal corporation of the State of Florida.

RECITALS

WHEREAS, on February 8, 2008, Customer and ATS entered into a Professional Services Agreement (the
"Agreement"); and

WHEREAS, the Florida Legislature passed and the Governor of the State of Florida signed into law
CS/CS/HB7125, authorizing local hearings for notices of violations connected with the use of red light cameras as traffic
infraction detectors to enforce Chapter 316, the State of Florida Uniform Traffic Code and taking effect on July 1, 2013;
and

WHEREAS, Customer and ATS mutually desire to amend certain terms and conditions of the Agreement to align
the provision of services by ATS with the provisions and requirements of Laws of Florida 2013-160.

TERMS AND CONDITIONS

NOW THEREFORE, Customer and ATS hereby agree as set forth below:
1. The convenience fee set forth in Section 20 of Exhibit D, is hereby amended as follows: "ATS is authorized to

charge, collect and retain a convenience fee of up to 5% for each electronic payment processed. Such fees are
paid by the violator." .

2. Exhibit D is-herebyæmended to add a new Section 21 as follows: "Subsequent notices; other than those specified
in section 8, may be delivëred bycFirst Class mail for additional compensation as set forth in Exbibit F."

.... 3. Exhibit Fis béreby améndèd to add the following: "Subsequent notices mailings fee: $2 0 per piece"

4. Section 41 ofExhibit B is Isereby amended to add the following:-"Customer shall provide a local hearing officer;
clerk, and hearing facilities to schedule and hear disputed Notices of Violation."

5. The provisions of the Agreement, as amended by this Amendment, including the recitals, comprise all of the
terms, conditions, agreements, and representations of the parties with respect to the subject matter hereof.
Except as expressly amended or modified by the terms of this Amendment, all terms of the Agreement shall
remain in full force and effect. In the event of a conflict between the terms of this Amendment and the
Agreement, the terms of this Amendment shall prevail and control.

6. This Amendment may be executed in one or more counterparts, each of which shall constitute an original, but all
of which taken together shall constitute one and the same instrument. Each party represents and warrants that
the representative signing this Amendment on its behalf has all right and authority to bind and commit that party to
the terms and conditions of this Amendment.

IN WITNESS WHEREOF, the parties hereto have executed this Amendment.

Aventura America ac Solutions, LLC

By: By:

1
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EXHIBIT
"B"



Red Light $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

1.0 Ss art up Documentation
1.1 Will the City use the State Statute # Yes,

Statue? Florida Statute §§ 316.0083,
316.074(1) and 316.075(1)(c)1

1.2 Will the City reference the Local Passed | Pending Ordinance No, State statute will be used
Ordinance? Has it passed? #

1.3 What ATS city code has been ### 093
assigned?

1.4 List all Counties and County County Miami Dade
Numbers? County Number 01

1.5 What is the Municipality Name Municipality Name Agency Aventura
and Agency Number? Number 85

2.0 Cc ntact Information - Stakeholdena & Sponsoring Agencies
2.1 Primary Police Department Name Sgt. Jeff Bums

contact Title 305.466.2894
Email bumsj@aventurapolice.com
Phone #

2.2 Technical IT contact for the Name Karen Lanke - Director of
Police Department Title Information and Technology

Email 305.466.8928
Phone # lankek(&cityofaventura.com

2.3 Primary Administrative Hearing Name Joanne Carr
Officer contact Title Community Development

Email Director
Phone# carrj@cityofaventura.com

305 466 8943
2.4 Local Hearing Officer Contact Name Barbara Buxton -Special Master

Title Raquel Rothman - Special
Email Master

2012 Amencan Traffic Solutions, Inc. Proprietary and C3nfidential
-- Axsis�442Violation Processing System Aventura, FL. v1.2 BRQ v12. 1 - Page 1
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Red Light $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

Phone
2.5 Primary Court contact Name Linda Mazzei

Title 305-466-8929
Email Imazzei@city ofaventura.com
Phone#

2.6 Clerk Contact Name Barry Glading
Title Code Compliance Officer
Email bglading@cityofaventura.com
Phone# 305 466 8941

2.7 Technical IT contact for the Name Karen Lake
Court Title IT Director

Email klanke@cityofaventura.com
Phone # 305 466 8928

2.8 City Public Information Officer Name Lt. Michael Bentolila
Contact Title bentolilam@aventurapolice.com

Email 305-486-8989 Ext 2893
Phone #

2.9 Has the DMV Services Yes Yes
Subscriber Agreement been No
filled out (with the NLETS
Agency ORI #) and signed?

3.0 CE meras, Detection and Signs
3.1 What is the violation detection PLP WVD

type? Loop to Loop
Iteris Video
WVD

3.2 What Violation types will we be Red light Red Light
Processing? Intersection Speed

Fixed Speed

2012 American Trafric Solutions, Inc. Propnetary and Confidential
--- Axsis�442Violation Processing System Aventura, FL. v1.2 BRQ v12.0 - Page 2
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Light $ Speed Camera- Business Rules Questionnaim (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

Mob e Speed Vans
3.3 What images are captured? RED LIGHT VIOLATION: Backshots

2 back shots, 1 front shot
SPEED VAN VIOLATION:

1 back shot, 1 front shot
INTERSECTION SPEED
CONTROL:

1 back shot, 1 front shot
FIXED SPEED:

1 back shot, 1 front shot
3.4 Are we capturing video clips Yes Yes

with all violations? No
3.5 Optional Fields on the Data Bar Posted Speed - Yes/No Posted Speed -No

Actual Speed - Yes/No Actual Speed- Yes
Amber Time - Yes/No Amber Time - Yes

3.6 Optional Data Bar on video clip? Yes/No Yes
4.0 W arkflow - Definition of a Red Lig it Violation
4.1 Line of Demarcation definition 1. Behind the Stop line Behind the Stop line

(position of 2. Behind the prolongation of
front tires in the curb
the A-shot) 3. Behind the cross walk

4. Behind whichever line the
tires will hit first

4.2 If front tires are on or slightly 1. Pass to Police Review Pass to Police Review as long as
over the line of demarcation. (A- 2. Pass to Police Review as there is a video clip which shows
Shot) long as there is a video clip the tires were behind the line

which shows the tires were when the light turned red
behind the line when the
light turned red
3. Reject
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4.3 Violation definition - straiaht
and left
(position of
vehicle in the
B-Shot)

1. Back tires of vehicle Entire vehicle crosses the line of
crossed the line of demarcation. To exclude Trucks
demarcation pulling trailers. Process trailer
2. Entire vehicle crosses the plates and send to police review
line of demarcation if video supports violation
3. Vehicle completed
through intersection

4.4 Violation definition - right hand 1. Vehicle did not come to a Vehicle did not come to a full
tum full complete stop on a right complete stop on a right hand

hand tum tum
2. Vehicle slow-rolled but

If answer is #2, what is the exceeded a specific speed
speed threshold? Vehicle is going _ MPH or Vehicle is going 15 MPH or

greater greater
4.5 Are there intersections with no Yes / No Yes

right on red signs posted?
4.5a Locations: NE 199 St//Biscayne Blvd (w/b)

NE 191 St/Biscayne Blvd (w/b)
W Country Club Dr/Lehman
Causeway (nb)

4.6 LED of traffic control signal is a 1. Pass to Police Review Pass to Police Review
strobe and the photo shows all 2. Reject
lights unlit (but video supports
that the light was red)

svtù
%
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4.6 Traffic control signal uses 1. Pass to Police Review Pass to Police Review
incandescent bulbs and A-shot 2. Reject
shows a fading yellow signal
after the start of the red phase

4.7 For straight through and left tum
violations...
Can they be enforced if the
video clip is missing
(occasionally, a video clip is not
available)?

1. Yes, if the A-Shot and B-
Shot provide sufficient
evidence of the violation
2. No

Yes, if the A-Shot and B-Shot
provide sufficient evidence of the
violation

4.8 The light is red when the vehicle 1. Pass to Police Review Pass to Police Review
passes the violation line but 2. Reject
then turns green.

5.0 W orkflow - Definition of a Speed \ iolation
5.1 Speed Limits Per Location List the posted speed limit at N/A

each location
5.2 Speed that results in a violation 6 miles over posted N/A

11 miles over posted
Other

5.3 For speed violations... Yes/No N/A
Can they be enforced if the
video clip is missing
(occasionally, a video clip is not
available)?

5.4 Will there be different notice -Same as red light but N/A
content based on the violation different charge code
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type? -Separate content for Speed

5.5 | What is the charge code? N/A
5.6 What is the charge code that is N/A

to be referenced on the Notice?
5.7 Will the School Zone -Time of Day N/A

enforcement be based on times, -Flashers
or flashers activated?

6.0 V forkflow - Other Operational Dec sions
6.1 Responsible party for Citation 1. Police Department Police Department

issuance 2. Parking Enforcement
3. Other City Official

6.2 Emergency Vehicles Lights Qn Reject
includes: Police, Fire & 1. Pass to Police Review
Ambulance 2. Reject

6.2a Emergency Vehicles Lights Q Pass to Police Review
Includes: Police, Fire & 1. Pass to Police Review
Ambulance 2. Reject

6.3 City Govemment Vehicle of 1. Pass to Police Review Pass to Police Review
enforcing city 2. Reject

6.4 City Government Vehicle of 1. Pass to Police Review Pass to Police Review
neighboring city 2. Reject

6.5 Vehicle make/model returned 1. Pass to Police Review Pass to Police Review
from DMV does not match what 2. Reject
is visible in the vehicle image

6.6 Handicap Plates 1. Pass to Police Review Pass to Police Review
2. Reject

7.0 V forkflow - Police Review
7.1 Does the ordinance require Yes / No No
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additional city prosecutor review
after the Police have reviewed
each violation?

7.2 Does the ordinance require a Yes/No No
Technician's Certificate
authorization in PD review?

7.3 Does a PD supervisor wish to re- Yes / No No
review violations rejected by the
officers reviewing and approving
violations (Police Re-review)?

8.0 V orkflow - Issuing the Notice / W: rning
8.1 ls there a statute/ordinance Statute/Ordinance # of days: 30

which defines the # of days
between the violation date and 30the issue date? Contract # of days:
Is there a contract requirement? Out of State: 30
Any exceptions for out of state
registrations?

8.2 'issue Date' Definition - printed Date of Police "Accept" + 1 Date of Police Accept + 1
on front of notice business day business day

9.0 v ww.Violationinfo.com
9.1 Will the City provide walk-in Yes/No Miami Dade County Public

public intemet access to those Library
unable to view the video or 19200 W. Country Club Road 2"
images at home? PD Floor
If yes, who will provide access? Court Aventura, FL 33180

9.2 Phone number Phone: 305- 931-5512 for info only
Hours of operation Hours Monday-Friday 8:30 - 5:00 PM

9.3 is appointment required? Yes No, just walk in
No, just walk in.
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9A Image in Upper Left Comer PD badge
(Navigation page) City seal
150px (W) by 70px (H) Other

9.5 Banner at top of page City has banner ATS to create banner
600px (W) by 70px (H) City would like ATS to create

a simple city-name banner
9.6 Axsis Splash Page Banner ?? PD badge

City sealOther Aventura,
Florida

9.7 Display Balance? Yes / No Yes
9.8 Enable Green E-Pay Button? Enable/Disable Yes
9.9 Link to City? Yes / No Yes: www.cityofaventura.com
9.10 Link to Affidavit (pdf)? Yes / No Yes, and Post UTC Affidavit
9.11 Link to Refund Request (pdf)? Yes/No Yes
9.12 Any other Links? Describe No

10.0 Wörning Period
10.1 Will there be a warning period? Yes / No Yes
10.2 How long will the waming period ## days 90 Days

be?
10.3 After the initial waming phase, Yes/No No

will there be a warning period
for future installation phases?

10.4 If yes, how long will subsequent ## days N/A
waming periods be?
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10.5 Logo - upper left hand corner PD - badge
City - Seal

10.6 Return Address - upper left PD City of Aventura
hand comer Court Intersection Safety Program
(place for undeliverable mail) ATS Operations PO Box 22091

Tempe, AZ 85285-2091
10.7 Will Phone Customer Service be Yes/No Yes

provided during the warning
period? ATS Operations 1-866-225-8875

ATS Operations 1-866-790-
If yes, who will provide? 4111

PD
10.8 Who will provide Walk-in Court N/A

Customer Service during the PD
waming period?

10.9 Spanish Translation on Waming Yes, include Spanish Yes, include Spanish Translation
Translation
No, English Only

11.0 h otice of Violation - Review the sa nple Notice layout and mark changes
11.1 Logo - upper left hand corner PD - seal or badge

11.2 Return Address - upper left PD City of Aventura
hand comer Court Intersection Safety Program
(place for undeliverable mail) ATS Operations P.O. Box 22091

Tempe, AZ 85285-2091
11.3 ls the party willing to enter a Yes / No Yes

new address or a note if no new
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address is available?
11.4 Are there one or two types of 1. One One

First Notices? 2. Two
If more than one, define the
difference between them

11.5 What is the First Notice called? Notice of Violation Notice of Violation
Citation
Notice of Infraction

11.6 What is the calculation of the issue Date + 15 days Issue Date + 60 Days
Payment Due Date? Issue Date + 30 days

Court date based on issue
date

11.7 What is the fine amount for Red $158.00
Light?
Does it include a court fee?

11.8 What is the charge code and Florida Statute 316.075(1)(c)1
charge code that is to be
referenced on the Notice?

11.9 Is there a separate ordinance or No
statute for solid red and red
arrow?

11.10 Does the City require the use of Yes/No No
complaint numbers?

If yes, please explain
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11.11 Should a sentence be included Yes / No Yes
stating whether Points will be or
will not be assessed?
(Driver Liability Only)

11.12 Is driving school an option in Yes / No No
lieu of paying the fine amount?
(Driver Liability Only)

11.13 What officer signature type will Electronic Signature Electronic Signature
be used? Printed Name

11.14 is the officer's badge # Yes / No Yes
required? ID#
What is the badge # called?

11.15 is any other signature required Yes / No No
on the Notice? Please specify.

11.16 Define Images to be included on Backshots Backshots
the notice (A&B for Red Light / Front shot
single backshot for Speed) to be Plateshots
included on the Notice? Faceshots

11.17 Separate data fields on Notice? Speed: Yes/No No
Amber: Yes/No No
[speed] Limit: Yes/No No

11.18 Is the registered owner's driver's Yes / No N/A
license number required?
Date of birth? Yes / No
(Driver Liability Only)

11.19 Are there special requirements N/A
for Juveniles?
(Driver Liability Only)

11.20 if a court date is printed on the No
first notice, how is the court date
2012 Amencan Traffic Solutions, Inc. Propnetary and C3nfidential
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determined?
11.21 Will Phone Customer Service be Yes/No Yes

provided during this time? ATS 1-866-790-4111 ATS 1-866-225-8875
If yes, who will provide service? Police Department 8:00AM to 5:00 PM EST
If ATS, we provide service 8 AM Court
- 5 PM local time.

11.22 Will Walk-in Customer Service Yes/No No
be provided? Court
if so, by whom? PD

11.23 Are there any special mailing First Class First Class
requirements for the 1" Notice? Bulk Mail Certificate

12.0 A. fidavits of Non-Responsibility
Rental Car Companies / Leasing Companies

12.1 Which processing group will PD ATS
handle Rental Car Company Court
and Leasing Company ATS
affidavits?

12.2 Describe the process to be Faxed to ATS Faxed to ATS at 480-990-4819
followed if the rental car Mailed to ATS
affidavits are not mailed to the City will handle
above processing group

12.3 Does the Affidavit need to be Yes / No Yes
scanned into Axsis?

Car Dealerships / Corporations
12.4 Which processing group will PD ATS

handle Car Dealerships & Court
Corporate Affidavit's of non- ATS
responsibility?
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12.5 Describe the process to be Mail to ATS Faxed to ATS at 480-990-4819
followed if car dealership Fax to ATS
affidavits are not mailed to the City will handle
above processing group

12.6 Does the Affidavit need to be Yes / No Yes
scanned into Axsis?

Individlais
12.7 Are Affidavits allowed from Yes / No Yes

Individuals where another driver
is identified

12.8 Which processing group will PD ATS
handle individual Affidavit's of Court
non-responsibility? ATS

12.9 Via what channels can an Mail Mail
Affidavit be submitted? Fax

Walk-in to PD
Hearing at Court

12.10 Describe the process to be Mailed to ATS Faxed to ATS at 480-990-4819
followed if affidavits are not Faxed to ATS
mailed to the above processing City will handle
group

12.11 Is identification of the driver Required Required
Optional or Required? Optional

12.12 What should be done if driver Dismiss Dismiss
address is not US, Canada or
Mexico?

Describe any special processes the city would like in place for the following circumstances:
12.13 Plate Number / State entered ATS Operations may handle Wait for UTC

Incorrectly
12.14 Part of Funeral Procession Affidavit with letter from Affidavit
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---------- Funeral Home ATS to Process
Request a review
Request a hearing

12.15 Ticket Issued by PD Affidavit with copy of police- Affidavit with copy of UTC
issued paid ticket ATS to process
Request a review
Request a hearing

12.16 Stolen Vehicle or Plate Affidavit with Police Report Affidavit with Police Report
Request a review ATS to process
Request a hearing

12.17 DMV Error Affidavit with copy of their Wait for UTC
ls affidavit required? vehicle registration

Request a review
Request a hearing

12.18 Traffic Control Signal was not in Request a review Wait for UTC
proper position or not sufficiently Request a hearing
legible

12.19 Operator of vehicle was acting Request a review Affidavit
in compliance with the lawful Request a hearing ATS to Process
order or direction of a police
officer

12.20 Operator of vehicle was yielding Request a review Affidavit
to an approaching emergency Request a hearing ATS to Process
vehicle

12.21 Vehicle was operating as an Request a review Wait for UTC
emergency vehicle Request a hearing

12.22 Hazardous road conditions Request a review Wait for UTC
existed Request a hearing

12.23 Vehicle was sold Affidavit with sold receipt Wait for UTC
. Request a review
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Request a hearing
12.24 Death Request a review Affidavit - Copy of Death

Request a hearing Certificate
ATS to Process

12.25 Registered Owner is a Business Affidavit Affidavit required for transfer of
Owner and is naming an Request a review liability
employee Request a hearing ATS to process

12.26 Does the Affidavit need to be Yes / No Yes
Notarized?

12.27 Does the Affidavit need to be Yes / No Yes
scanned into Axsis?

12.28 Is a dismissal letter mailed to Yes / No Yes
whom ever submitted the
affidavit?

12.29 Summarize ATS Operations (List reasons from Affidavit) �042Vehicle passed through
scope of responsibility with the intersection in order to
regard to Affidavits yield right-of-way to an

emergency vehicle
�042Vehicle passed through

the intersection as a part
of a funeral procession

�042Vehicle passed through
the intersection at the
direction of a law
enforcement officer

�042Vehicle was in the care
custody or control of
another person

�042Vehicle had been stolen
�042A UTC has been issued

by a law enforcement
2012 Amencan Traffic Solutions inc· Propnetary and Confidential
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officer to the driver of the
veh c e for the same
violat on

�042Death certificate showing
the date the death
occurred on or before the
issuance of the uniform
traffic citation

12.30 Will Insufficient Info letter be Yes / No Yes
issued? Bill of Sale needs sale date and
If so, list the insufficient buyers signature
Information Reasons. Bill of sale not provided

Driver Information missing or
incomplete
Drivers date of birth missing
Drivers full address missing
Drivers full name missing
Full name and address missing
Hearing option available once
UTC is issued
incomplete please contact
customer service 1-866-790-4111
No suppporting Documentation
Not signed by registered owner
Notarized affidavit not provided
Notary stamp is missing
Paperwork not legible
Police report missing
Received too late
Rental or lease agreement
missing
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Violation did not occur during
rental or lease period

12.31 Number of days to retain any Immediately immediately
paper documents (Affidavits, 30 days after scanning and
correspondence, etc), mailed linking
into ATS Operations from 60 days after scanning and
violators, that are electronically linking
scanned into Axsis and linked to 90 days after scanning and
the appropriate Notice. linking

12.1 What is the due date for the Affidavit due date printed on
affidavit? notice = FN issue Date + 60 days

Affidavit due date configured on
backend = FN lssue Date + 120
days

13.0 Court interface of Notice Informat on
13.1 Will an electronic interface Yes / No Yes

between Axsis and the Court
System?

Yes / No
If yes, will they be utilizing an Yes
exitsting interface?

13.2 Does the court want the Yes / No Yes
electronic PDF File of the
Notice?

13.3 Can the court access the ATS Yes / No Yes
FTP site and copy the notices
from the FTP site?

13.4 If no court interface, will hard Yes/No No
copies be sent to the court? If
yes, provide the address.

13.5 Will the court manually enter the Yes / No Yes
2012 Amencan Traffic Solutions, inc· Proprietary and Confidential
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Notice payment information?
13.6 is ATS Operations required to Yes / No No

print and mail copies of the
Notices to the Court?

13.7 Define when the notice to the N/A
court is a different notice or a
subset of a notice mailed to the
violator.

13.8 Does ATS need to retain DMV Yes/No No
information?

14.1 Who issues the Second or ATS ATS
Delinquent Notice? Court

14.2 Return Address - upper left PD Aventura, Florida
hand comer Court Violation Processing Center
(place for undeliverable mail) ATS Operations PO Box 22091

Tempe, AZ 85285-2091
Customer Service # 1-866-224-
2354

14.3 What is the Second Notice Delinquent Notice Florida Uniform Traffic Citation
called? Delinquent Notice of (UTC)

Violation
Notice to Appear

14.4 Are there any other signature Yes / No No
requirements on the Second
Notice?

14.5 Are backshot images (A&B for Backshots
Red Light / single backshot for
Speed) to be included on the
Second Notice?
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14.6 If a court date is printed on the N/A
Second Notice, how is the court
date determined?

14.7 Are there any special mailing Yes / No Yes. All must be sent via
requirements for the 2"d Notice? certified mail.

14.8 Is there a Third Notice? (CN) Yes / No N/A
14.9 Who issues the Third Notice? ATS N/A

Court
14.10 What is the Third Notice Called N/A
14.11 Are there any other signature Yes / No N/A

requirements on the Third
Notice?

14.12 Define Images to be included on Backshots N/A
the Third Notice (A&B for Red Front shot
Light / single backshot for Plateshots
Speed) FamW

14.13 If a court date is printed on the N/A
Third Notice, how is the court
date determined?

14.14 Are there any special mailing Yes / No N/A
requirements for the Third
Notice?

15.0 Fin e Schedule
15.1 Is there progressive Yes/No No

enforcement?
If yes, please explain

15.2 Explain the fine schedule: Fine issue Date Due Date Late Fee Court Fee
(Issue Date Ex: SN due date +
30) Nodce of Mation $158.00 Police Accept + 1 issue Date N/A $50.00 if hearing cancelled

(NoV) business Day +60 Days $50.00 for failure to appear
(Due Date Ex: TN lssue date + If hearino held $100 + NOV
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15) penalty
NOv Reminder Notice
($2/mailing document)
uniform Traffic citation $277.00 FN Due Date + 25 SN lssue
(uTC) Days Date +30

Days

16.0 (:ollections
16.1 Will the City utilize ATS Pre Pre Collections N/A

Collections and Collection Collections
Services? Both

16.2 Primary collections contact at Name N/A
City Title

Phone Number
Email Address

16.3 Are ATS Collection Services Yes N/A
negotiated in the original No, an Amendment will be
contract? needed

16.4 Has an Amendment to the Yes, copy attached N/A
original contract been No
negotiated and signed?

16.5 What Collection Company will Linebarger N/A
be used? Alliance One

Purdue Brandon
16.6 Will you enforce the Collection Enforce N/A

of Late Fees or can they be Waive if received without
waived if payment is received
without them?

16.7 Is there a collection fee allowed Yes, in the amount of $ N/A
by State Statute? No

If yes, how much?
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16.8 If partial payment was received, N/A
what is the amount due cut-off
to be eligible for collections?

16.9 Do we allow hearings after Yes/No N/A
violation is sent to collections?
(Linebarger only)

16.10 Do we tum Skip Trace on? Yes/No N/A

16.11 Do we allow transfer of liability Yes/No N/A
after violation is sent to
collections? (Linebarger and
Purdue only)

16.12 After the violation goes to N/A
collections, do we allow
administrative dismissals?

16.13 Will a Process Service be Yes / No N/A
utilized?

16.14 If Yes, describe the process. N/A
17.0 Collection Notices
17.1 Describe Pre Collection and Unpaid Civil Penalty issued N/A

Collection Notices & Process SN DD + 5 days; DD + 15
days

Final Unpaid Civil Penalty
issued UCP DD + 5 days;
DD + 15 days

Notice to Collect
Final Unpaid Civil Penalty
issued DD + 5 days; DD +
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15 days --"~""""""------- ~"------

Final Notice to Collect
Notice to Collect DD + 5
days; DD + 15 days

18.0 Collection Enforcement Proce-lures
18.1 Will a Boot & Tow be utilized? No N/A

Yes, After First Collection
Notice Due Date
Yes, After Second Collection
Notice Due Date

18.2 Who will initialize the Boot & ATS N/A
Tow process? PD

18.3 is there paperwork that needs to Yes / No N/A
be filled out and submitted to
the PD to initiate the Boot &
Tow process?

18.4 Describe the Boot & Tow N/A
Process.

18.5 Will a DMV Hold / Release be No N/A
utilized? Yes, After First Collection

Notice Due Date
Yes, After Second Collection
Notice Due Date

18.6 Who will Initialize the DMV ATS N/A
Hold/Release? PD

Court
18.7 Is there paperwork that needs to Yes / No N/A

be filled out and submitted to
the DMV to initiate the process?
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18.8 Describe the DMV Hold/Release N/A
Process.

19.1 Will the city be using ATS to Yes / No Yes
manage payments? Please explain

19.2 Who is the Finance Contact Name Brent Rogers - Finance Director
(please include all required Title 19200 West Country Club Drive
information from the list)? Phone Number Aventura, FI 33180

Email Address brogers@cityofaventura.com
Phone: 305-486-8953

19.3 What forms of payment are Cash Mailed 108!!2 Walk-in
accepted? Money Orders MO S4 convenience fee Cash

Certified Checks Checks Visa Money Order
Personal Checks Cash Mastercard Check
Visa Discover
MasterCard
Moneygram

19.3a Our normal convenience fee for
online payments is $4.00. Does
the client agree to allow us to
charge this fee in retum for the
convenience and setup of online
payments?

Yes Yes
No
if No, please expla n

19.4 Returned Check Fee Amount $25 N/A
$30
Other

19.5 is a 3" party used for retumed Yes/No N/A
check collection for walk-in
payments?
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(FL ONLY)
Mailed Payments
19.6 What address will mailed go to? ATS City of Aventura

Enter full address. Court Payment Processing Center
PO Box 742527
Cincinnati, OH 45274-2527

19.7 If not ATS, will payments be Yes / No N/A
manually entered into Axsis?

19.8 Will the standard payment Yes / No Yes
coupon be utilized?

Web Payments
19.9 Who will handle web payments? ATS ATS

Court
Other

19.10 If not ATS, will payments be Yes / No N/A
manually entered into Axsis?

Walk-in Payments
19.11 What is the full address for Aventura Govemment Center,

walk-in payments? Cashier Window, 4th Floor,
19200 West Country Club Drive,
Aventura, FL 33180

19.12 If walk-in payments are Name Linda Mazzei
accepted, who will be entering Title
payments manually into Axsis? Email

Imazzei@cityofaventura.com
Phone# 305 466 8920

Refunds
19.13 Review the Refund Request Yes / No Yes

Form; is this sufficient?
2012 American Traffic Solutions, inc· Proprietary and Confidential
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Red Light $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

19.14 What is the full address for City of Aventura
refund requests? 19200 West Country Club Drive

Aventura, FL 33180
20.0 Administrative Reviews & Hearing i
20.1 Describe the process the city Violator mails signed hearing request

would like in place for coupon or form to address on front of
Administrative Reviews & coupon.
Hearings

Lockbox will schedule a hearing
based on the hearing information
provided in section 20.6

20.2 Do you want ATS Operations to Yes / No N/A
schedule hearings over the
phone?

20.3 Can a hearing be rescheduled? Yes Yes, re-schedule of hearings are
submitted to the court in writing 5
days before their initial hearing date.
Violators are permitted 1 hearing
reschedule.

20.4 Dates Court is Closed New Year's Day New Year's Day
Martin L. King Jr. Day Martin L. King Jr. Day
President's Day President's Day
Memorial Day Memorial Day
Independence Day Independence Day
Labor Day Labor Day
Columbus Day Columbus Day
Veteran's Day Veteran's Day
Thanksgiving Day Thanksgiving Day
Christmas Day Christmas Day

2012 Amencan Traffic Solutions, inc· Propnetary and Confidential
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Red Lig t $ Speed Camera - Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

20.5 Define the Review Setup Notification Letter? N/A
No Reviews in Axsis

If yes, Denial Letter for late
requests?
Location N/A
Days of Week N/A
Hours of Day N/A
Time slot length N/A
Max # per time slot N/A
How far out should reviews N/A
be scheduled?
Reviewers names (please N/A
list)
Dispositions N/A
Fine Reduction? N/A
Court Costs Added? N/A

Is it variable or fixed?
Can Court Costs Waived? N/A
Auto mailed option? N/A
Printed locally option? N/A
How long do they have to N/A
pay?

Is it a variable due date? Y/
N
Define the NOD's N/A
Define any automated N/A
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Red Light $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Oriando Torres CSA: tandyMickey__

process
20.6 Define the Hearing Setup Notification Letter? Yes

No Hearings in Axsis If yes, Denial Letter for late Yes
requests?
Location From Sep 1/13 to Oct 1/13

Aventura Community Recreation
Center
3375 NE 188 Street, Aventura, FL
33180

From Oct 1/13 forward
Aventura Govemment Center
19200 West Country Club Drive
Police Community Room, 1'2 Floor
Aventura, FL 33180

Days of Week Each Wednesday (except
holidays)

Hours of Day 10:30 a.m
1:30 p.m

Time slot length 999
Max # per time slot 25
How far out should hearings Next available
be scheduled?
Reviewers names Raquel Rothman, Barbara Buxton,

Sheldon R. Schwartz

Dispositions Upheld
Dismissed
Rescheduled

What is court cost? $100.00

2012 American Traffic Solutions, Inc- Proprietary and Confidential
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Red Light $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

Variable
is it variable or fixed?
Can Court Costs Waived? Yes
Auto mailed option? Yes
Printed locally option? No (A reprint can be done on the

enter hearing screen)
How long do they have to 30 Days after Disposition entered

, pay?
Is it a variable due date? Y/ No
N
Define the NOD's Upheld

Dismissed
Define any automated NOD's will be automatically mailed
Process when the disposition is entered

and "Save & Mail" is clicked.
20.7 Define the Appeal Setup Days of Week N/A

No Appeals in Axsis Hours of Day N/A
Time slot length N/A
Max # per time slot N/A
Reviewers names N/A
Dispositions N/A
Fine Reduction? N/A
Court Costs Added? N/A
Is it variable or fixed?
Court Costs Waived? N/A
Auto mailed option? N/A
Printed locally option? N/A
How long do they have to N/A
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Red Light $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey_

pay?

Is it a variable due date? Y/
N
Define the NOD's N/A
Define any automated N/A
process

Define any automated N/A
process
DMV Error
Other (List)
Yes / No �042Issued in Error

�042Plate Identified Incorrectly
�042Funeral Procession
�042Stolen Vehicle/Plate
�042DMV Error
�042Yielding to Emergency

Vehicle
�042Police Ticket Issued
�042No Violation - False

Trigger
Administrative Decision

21.0 D smissal Function within Axsis - outside of the Hearings & Re riews
21.1 What reasons is a dismissal DMV Error �042Issued in Error

entered? Other (List) �042Plate Identified Incorrectly
�042Funeral Procession
�042Stolen Vehicle/Plate
�042DMV Error
�042Yielding to Emergency

2012 American Traffic Solutions, Inc. Proprietary and C3nfidential
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, FL PM: Orlando Torres CSA: SandyMickey

Vehicle
�042Police Ticket Issued
�042No Violation - False

Trigger
�042Administrative Decision

21.2 Does the Dismissal letter get Yes / No Yes
sent to the violator?

22.0 E+1dence Package & Reports
22.1 What full address is printed at City of Aventura

the top of each Report? 19200 West Country Club Drive
Aventura, FL 33180

23.0 G eneral Invoicing
23.1 To whom at the City should the Brian K. Raducci CPA - Finance

invoice be sent (please supply Director
all required information listed to 19200 West Country Club Drive
the right)? Aventura, FI 33180

braducci@.cityofaventura.com
Phone: 305-466-8920
Tel: 305-466-8939

IT Notes:
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IN THE DISTRICT COURT OF APPEAL
FOURTH DISTRICT

WEST PALM BEACH, FLORIDA

RECORD ON APPEAL FROM THE CIRCUIT
COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT IN

AND FOR BROWARD COUNTY, FLORIDA
TRAFFIC DIVISION

CITY OF HOLLYWOOD, etc. 11-68287TI40A
APPELLANT CASE NUMBER

Vs.
ERIC AREM, APPEAL NUMBER

APPELLEE 4D12-1312

VOLUME 1

JEFFREY P. SHEFFEL
, JULIE L. CASANOVA, MUNICIPAL PROSECUTOR
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TED L. HOLLANDER PA FOR DEFENDANT (GOLD & ASSOCIATES, PA)
ATTORNEY FOR APPELLEE
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IN THE COUNTY COURT OF THE 17�442JUDICIAL CIRCUIT IN AND FOR BROWARD, FLORIDA

THE STATE OF FLORIDA :
TRAFFIC DIVISION

VS. : CASENUMBER: 11-068287 TI40A

ERIC AREM :

AMENDED NOTICE OF APPEARANCE AND PLEA OF NOT GUILTY FOR RED
LIGHT CAMERA CITATION

PLEASE TAKE NOTICE that the firm ofGOLD & ASSOCIATES, P.A. , hereby enters its
Notice of Appearance on behalfof Defendant and enters a plea of not guilty to all charges.

NOTICE TO.P.RODUCE ANDAPP�254AR
Defendant hereby demands the State produce at trial, any and all documents regarding the red
light camera violation Further, Defendant demands that all State witnesses involved in the
videotaping/photographing process appear at trial. The Defendant does not waive objection to
service of process.

THE DEFENDANT REQUESTS A HEARING BEFORE A COUNTY COURT JUDGE

I HEREBY CERTIFY that a true and correct copy of the forego g was forward by hand to the
Office of the Clerk of Courts, Broward County Court on this _9 ___ day of_November___,
2011.

Respec ully Submitted,

. GOL & ASSOCIATES, P.A.
. d/b/a he Ticket Clinic, A Law rm

. 1580 o ral Highwa
Fort uderdale F 33
954-52 -5926 n 1470
By:
Ted L.Yollander, Esq.
Florida Bar No. 01 16106
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SOUId
IN THE COUNTY OF COURT OF THE

,; -9 E h 2 9 17th JUDICIAL CIRCUIT, IN AND
FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDFé C
Plaintiff CASE NO.: 11-068287TI40A

vs. JUDGE:

ERIC AREM,
Defendant.

MOTION TO DISMISS RED LIGHT CAMERA CITATION AS THE STATUTE
IS UNCONSTITUTIONAL

COMES NOW the Defendant by and through the undersigned counsel and files

this Motion, challenging the Constitutionality of Fla. Statute 316.0083 (also known as the

Mark Wendall Traffic Safety Act), and as grounds would state the following:

1. Chapter 2010-80, Laws of Florida was enacted during the 2010 legislative

session and became effective on July 1, 2010. The act provides

regulations for and authorizes local governments to install cameras for

enforcing the provisions of Chapter 316, Florida Statutes.

2. The statute authorizes a county or municipality to use traffic infraction

detectors to enforce Florida Statutes 316.074 (1) or 316.075 (1)(c)(1).

When a driver fails to stop at a traffic signal on streets or highways under

their jurisdiction under F.S 316.0083, the city will then send notification to

the registered owner of the vehicle that was involved in the traffic

violation. The notice directs the registered owner to pay $158.00 to the

. municipality or furnish an affidavit within thirty days of the date of the

notification. A violation of this section carries no points.
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3. Prior to the creation of F.S. 316.0083, F.S. 316.074 (1) and 316.075

· (1)(c)(1) were already in existence. These sections discuss violations of

traffic control devices and traffic control signal devices (red lights). In

order to violate these sections, the infraction must be witnessed by a law

enforcement officer. Violators of these sections face a fine of $230.00 and

points on their driving record.

L THE STATUTE IS UNCONSTITUTIONAL AS IT VIOLATES
EQUAL PROTECTION

a. RED LIGHT'CAMERA VIOLATOR VS. OFFICER-ISSUED RED
LIGHT VIOLATOR

The Statute (F.S. 316.0083) as written, creates inequitable classes because

it only applies to those individuals who are alleged to have violated the statute,

and the violation was observed only by the red light camera, as opposed to a law

enforcement officer. The other class of citizens are those people who also have

committed the same infraction, but the violation was witnessed by a law

enforcement officer. The first class merely pays $158.00, receives no points, nor

a blemish on their driving record. The other class, pays a significantly higher

fine, receives points on the driving record, and consequently may pay higher

insurance premiums due to the entry on their driving record. This arbitrary

classification of those "who were witnessed violating the law by a law

enforcement officer" as opposed to a camera, creates an inequitable class of

persons. Bell v. State, 369 So.2d 932 (Fla. 1979).

Using a substantive due process analysis, the test is whether the statute

bears a reasonable relation to a permissible legislative objective and is not

3
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discriminatory, arbitrary, capricious or oppressive. Lasky v. State Farm Insurance

Company, 296 So.2d 9 (Fla. 1974). Determining a set of differing fines, and

Penalties, merely based on the fact that one violation was witnessed by a law

enforcement officer and another violation was "witnessed" by a red light camera

is arbitrary and capricious.

An analagous situation arose recently in the State of Arizona, as the

Arizona legislature passed, and the Governor signed into law, ARS s. 41-1722.

The law created a statewide photo citation system. Penalties were determined to

be set at a certain amount, and the citations were exempt from the point system

established by the Motor Vehicle Division of the Department of Transportation.

This is precisely what has occurred in Florida, with statute 316.0083.

In finding ARS s.41-1722 unconstitutional, The Honorable John C.

Keegan, from Maricopa County, Arizona, looked to the United States

Constitution and State Constitution. Judge Keegan cited the Fourteenth

Amendment in his opinion. Judge Keegan cited 1: ... nor shall any State deprive

any person of life, liberty, or property, without due process of law; nor deny to

any person within its jurisdiction the equal protection of the laws. (emphasis

added)

Judge Keegan reasoned that the clear meaning of this provision was that it

was unconstitutional to create one set of laws that applied only to a particular

class of defendant and not to other defendants based solely on the mechanism

employed by the government. Given the not uncommon set of circumstances

where two drivers are traveling on the same highway, and commit the same
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infraction, at essentially the same time and similar location, ARS s. 41-1722

creates a distinction whereby one class of defendant is subjected to a significantly

different array of penalties than another class of defendant based solely on the use

ofphoto enforcement.

Judge Keegan determined that the law was unconstitutional and

unenforceable. (see Court Order entitled "In the matter of: TRAFFIC

CITATIONS ISSUED PURSUANT TO ARS s. 41-1722)

Florida's red light camera ticket program is analogous to Arizona's

camera citation system. A different class of defendants was created by the new

law, as individuals that commit that same traffic infraction are subject to differing

penalties, depending on the mechanism employed by the government that

"witnessed" the infraction.

b. REGISTERED OWNER WHO RECEIVES N.O.V. VS.
"DRIVER" NAMED IN AFFIDAVIT

· Additionally, the statute violates the Equal Protection Clause of the

Constitution as the person named in the affidavit authorized by s. 316.0083

(4)(c)(2)(d)(1)(c) is not given the same options as the registered owner who

initially receives the NOV. The registered owner has the option of paying the

NOV ($158.00), with full anonymity. Once the "driver" is named in the

previously mentioned affidavit (assuming that the registered owner is able to

name the specific driver at the time of the offense), that person automatically

receives a Uniform Traffic Citation (not the Notice of Violation). Therefore, the

$158.00 option is not longer available, and the person must challenge the case in

court and prevail, in order to maintain a "clean" driving record. The increased



fme is due once the UTC is issued, and there is no method available to avoid court

and the blemish on the driving record.

This unequal treatment of two groups of persons who are similarly

situated (accused of a red light camera violation), violates the equal protection

clause of the Florida and U.S Constitution. In the Interest ofJ.P., 405 So.2d 497

(Fla. 4°' DCA 1981).

c. THOSE THAT CHOOSE TO PAY THE NOV TIMELY VS. THOSE
WHO CHOOSE TO CHALLENGE THE UTC IN COURT

Further, the treatment of recipients of Notices of Violation who choose to

pay the NOV timely versus those who choose not to pay the NOV timely and

receive a Uniform Traffic Citation is unequal. The first group (those that receive

the NOV) have the option of paying the reduced fme of $158.00. But more

importantly, they can remain anonymous. If the NOV is paid timely, there will be

no record of the violation. The second "group" is comprised of those individuals

that wish to challenge their case in court. Once the UTC is issued, the $158.00

payment option is no longer available. But more importantly, the option to

remam anonymous is also no longer available. This type of unequal treatment,

which is coersive in nature, cannot be found in any other traffic infraction case.

It is well-established that all statutory classifications that treat one person

or group differently than others must appear to be based at a minimum on a

rational distinction having a reasonable relation to a legitimate state objective.

The Florida High Schhol Activities Ass'n. Inc., v. Thomas, 434 So.2d 306 (Fla.

1983).
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According to the cities, the camera cornpanies, and the Attorney General,

the state objective for red light cameras is safety. If this is true, there is no rational

relationship between affording the person who pays the NOV promptly a lower

fine, and the ability to maintain a clean driving record, and safety. This statutory

scheme accomplishes the opposite effect. Those who pay the NOV promptly, who

are possibly habitual red-light violators, are able to maintain a spotless driving

record. That same person, who appears before a judge or a traffic hearing officer

in the future for an unrelated traffic infraction would appear to be a "perfect

driver" as their driving record remains without a blemish. That same person

would avoid any significant punishment from the court, as their repeated driving

practices are unknown to the Court. In contrast, the person who chooses to attend

court to challenge a red light camera violation will receive a blemish on the

driving record if they do not prevail in court. That person will not appear to be a

"perfect" driver in the eyes of the court, when seeking to resolve a future

violation. For this reason, statute 316.0083 as written violates the Equal

Protection Clause of the Florida and US Constitution.

d. REGISTERED OWNER LISTED FIRST ON
REGISTRATION VS. REGISTERED OWNER WHO IS NOT LISTED

FIRST ON REGISTRATION

The registered owner who is listed first on the vehicle.registration presumptively

receives the Notice of Violation, simply because of the placement of that person's name

on the vehicle registration. Another registered owner, whose name is listed in the second

or subsequent position, will have no involvement in the matter whatsoever, unless they

are names as a "driver" in an affidavit.



These two groups of people, who have equal involvement in the case (that they

"own" the car) are treated very differently. One person is issued a Notice of Violation,

and possible Uniform Traffic Citation at a later time, and the other person has no

involvement whatsoever. This different treatment is caused merely by the order of

placement of their names on the vehicle registration. This different treatment for

similarly situated groups is another example ofhow this statute violated equal protection.

II. THE CONTRACT ENTERED INTO BY THE CITY OF
APOPKA AND THE VENDOR (THE CAMERA COMPANY)
VIOLATES FLORIDA LAW AS IT PROVIDES INCENTIVES
TO THE CITY, ALLOWS FOR THE CAMERA COMPANY TO
BE PAID ON A PER-TICKET BASIS AND ESTABLISHES A
QUOTA.

Florida Statute 316.640 discussed the enforcement of traffic infractions.

Section 316.640 (2) clearly states that an agency of the state as described in

subparagraph 1 is prohibited from establishing a traffic citation quota.

On August 30, 2011 the undersigned received a copy of the Red Light

Camera contract between the City of Apopka and ATS, the vendor. The

undersigned believes that there may be further amendments, that were not

provided.

It is well settled, that a city involved in the enforcement of red lights with

the use of traffic cameras receives $75.00 per collection Notice of Violation

(NOV) or Uniform Traffic Citation (UTC). Most contract indicates that the city

shall pay the vendor a flat rate for each camera, each month. Sub-Section IV. (B)

states that there is a "Cost Guarantee". This cost guarantee "promises" the city

that it will collect enough money from the generation of Notices of Violations

B
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(NOV) and/or Uniform Traffic Citations (UTC) to fully cover the monthly fee.

The camera company is guaranteeing that each camera will issue a certain number

of violations each month, in order to justify their fee. If the required funds are not

collected, the vendor will issue a credit to the city, or not require full payment. At

the conclusion of the contract, the credit will be refunded to the city, or any

shortfalls will be forgiven. In this situation, the city would ultimately only be

responsible to pay the $75.00 per NOV/UTC that it collected in a given month.

This "guarantee" that is directly linked to the number of citations issued, is

merely another way to provide a quota, which is in direct conflict with Florida

Statute 316.640 (2).

Further, HB 325 (Florida Statute 318.18 (15)(3)(d)) states that a

manufacturer or vendor may not receive a fee or remuneration based upon the

number of violations detected through the use of a traffic infraction.detector. This

is in direct conflict with the contract between the city and the camera company, as

the monthly fee paid to the camera company is only to be paid in full by the city,

so long as a certain number of infractions are generated by the cameras each

month. If less than that "guaranteed" number of citations is issued by each camera

in a given month, the fee paid by the city will be reduced. This is in direct conflict

with the law.

Additionally, the cameras company charges a mailing fee per ticket. This

fee exceeds the true cost of mailing, and therefore is an improper "fee per ticket"

charged by the camera company.
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Florida Statute 316.0083 (1)(b)(1)(a) provides that a violator shall have 30

days in which to pay the $158.00 for the initial Notice of Violation, in order to

avoid court fees, costs and the issuance of a traffic citation. However, the camera

company "recommends" that a violator should pay the $158.00 no later than 8

days before the due date. This "recommendation" is explained on the back of the

Notice of Violation. This "recommendation" forces those who are unable to pay

the $158.00 within 22 days of receipt of the Notice of Violation to utilize the

camera company's payment methods over the telephone or the internet. Each

person who pays by any method other than mailing a check or money order, shall

pay the $4.00 "convenience fee". This is another example of the camera company

"receiving a fee" based upon the number of citations issued. The amount of

money collected as "convenience fees" is directly related to the number of

Notices ofViolations that are mailed by the camera company.

The Apopka contract (Schedule 1) indicates that the City will pay the

Vendor $40.00 per paid citation, which clearly violates Florida law.

Based on these arguments, the citation in this case, and all others similarly

situated, should be dismissed as the contract is unlawful. People of the State of

Cahfornia · v. Daugherty, Reviewing Court No. CR154602 (Superior Court,

County ofNapa, Appellate Division).

IIL THE OPTION TO PAY THE CITATION OR CONTEST THE
CITATION CAN NOT BE VOLUNTARILY MADE AS THE
THREAT OF THE TRAFFIC CITATION BECOMING PART OF
THE DRIVING RECORD CAUSES COERCION. FURTHER THE
NOTICE OF VIOLATION FAILS TO DESCRIBE THAT AN
ADDITIONAL PENALTY WILL BE IMPOSED (THAT THE
CITATION WILL BE ENTERED ON THE DRIVING RECORD), IF
THE ACCUSED CHOOSES TO CONTEST THE CITATION, IS

lia
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O O
NOT MENTIONED ON THE CITATION. THEREFORE, THE
ACCUSED CANNOT MAKE A KNOWING AND INTELLIGENT
DECISION TO PAY THE CITATION OR CONTEST IT, AS THE
"DIRECT CONSEQUENCE" IS NOT EXPLAINED.

The accused has limited options once they have received a Notice of

Violation. They are permitted to pay the $158.00 fme, and then there will be no

entry on their driving record. For those that are informed, the additional threat of

the citation becoming part of their driving record, if they choose to contest the

citation lurks. As a result, a person cannot make a free and intelligent decision to

contest the citation, for fear of the entry on their driving record. This fear that

causes many accused to pay the citation, is nothing more than coercion, which

makes the guilty plea improper.

Further, there are many individuals who are accused of violating the

above-mentioned statute, who are not informed about the possible consequences

of challenging the citation. These individuals are surprised to learn that if they

would have merely paid the $158.00 fine, there would be no entry on their record.

Conversely, by challenging the citation, now their driving record will be

blemished, if they do not prevail in court. The back of the Notice of Violation

explains the options available to the accused. On more than one occasion the

threat of a higher fine/costs is mentioned, but there is never any mention that this

matter will become part of the permanent driving record, if they choose to contest

the citation and fail to prevail in court. The accused must be made aware of this

"direct consequence" in order for -the decision of whether to pay the citation or

challenge it, is knowingly and intelligently made. Bolware v. State, 995 So.2d

268 (Fla. 2008). Additionally, this is a due process violation as actual or
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constructive notice of that consequence is not provided. The accused must be

informed of the looming threat of having a simple Notice of Violation transform

into a Uniform Traffic Citation, that will appear on a person's permanent driving

record, possibly effecting insurance rates, or an increased penalty if the driver

commits a future infraction, because the driving record will now reveal this prior

offense. This matter, if contested could lead to a suspended license and

incarceration if not addressed timely. The failure to inform the accused of this

causes a due process violation as well.

IV: THE STATUTE AS WRITTEN, IMPERMISSABLY SHIFTS THE
BURDEN ON THE DEFENDANT TO PROVE THAT HE OR SHE WAS
NOT DRIVING THE VEHICLE AT THE TIME OF THE OFFENSE.

Florida Statute 318.14(6) states that the commission of a charged

infraction at a hearing under this chapter must be proved beyond a reasoríable

doubt. See also State v. Allen, 978 So.2d 254 (2"d DCA 2008) FN2. Further,

Florida Rules of Traffic Court 6.340.discusses the process that is in place when

one enters a Not Guilty plea in a traffic infraction case. Those charged with these

quasi-criminal cases, enjoy some of the same protections as those who are

charged with criminal violations.

For example, Rule 6.340(d)(3) discusses affidavits of defense. Said

affidavit provides that when a plea of Not Guilty is entered, the accused does not

have to supply any further statement.

The framers of statute 316.0083 seemed to have forgotten about this most

important right. By requiring the registered owner to specify who was driving the

vehicle at the time of the offense, the legislature has shifted the burden of proof to

298



the registered owner. No longer is the State of Florida required to prove the

identity of the driver, but now the registered owner must prove that he or she was

not the driver at the time. This requirement .is in direct conflict with the

protection that his been afforded under Florida's Rules of Traffic Court.

The most recent proposed amendment to traffic rule 6.340 emphasizes the

point that this protection is very much alive in Florida's traffic courts.

V. THE STATUTE AS WRITTEN DOES NOT AUTHORIZE THE
UNIFORM TRAFFIC CITATION TO BE ISSUEl) TO THE REGISTERED
OWNER OF THE VEHICLE, NOR DOES IT ALLOW THE UTC TO
BECOME PART OF THE REGISTERED OWNER'S DRIVING RECORD

Florida Statute 316.0083 (4)(c)(2)(d)(1) states that the owner of the motor vehicle

involved in the violation is responsible and liable for payment of the uniform traffic

citation issued, unless one of the exceptions that are listed applies.

Nowhere in this section, nor any other section is the issuance of the UTC

authorized to the registered owner. Further, placing an entry on the driving record of the

registered owner is not authorized. The burden of proof rests with the State of Florida in

this traffic citation case, like all others, to prove all elements of the charge. Once a UTC

is issued, and one's driving record is in jeopardy, the identity of the driver becomes a

critical issue, and rests with the State of Florida. State v. Dupont, (5* DCA 1981).

WHEREFORE, the Defendant respectfully requests that this Honorable

Court grant this Motion and declare the aforementioned statute unconstitutional.

I HEREBY CERTIFY that a true and correct copy of the foregoing was

delivered by hand to the Clerk of the Court and the City of Hollywood, attn, Joel

Cantor, Esq., 3250 Hollywood Blvd., Hollywood, FL 33021, and faxed to the

'13
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Office of the Attorney General, 1515 N. Flagler Drive, #900, West Palm Beach,

FL 33401 this 9 day ofNovember, 2011.

Respectfully Submitted,

Gold and Hollander, P.A.
d/b/a The Ticket Clinic, a law firm
1580 S. F Highway
Ft. La erdale, L 33316
954-522-5926 t on 1470
By:
Ted L. ander, Esq.
FBN 0116106
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IN THE COUNTY COURT OF THE
17TH JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA

CASE NO.: 11-06828TI40A
STATE OF FLORIDA,

Plaintiff, JUDGE: MILLER

v.

ERIC AREM,

Defendant.

ORDER GRANTING DEFENDANT'S MOTION TO DISMISS
RED LIGHT CAMERA CITATION

THIS CAUSE, having come before this Court on December 1, 2011 for a

trial challenging a red light camera infraction, which was issued pursuant to Florida

Statute 316.0083, also known as "The Mark Wendall Traffic Safety Program Act."

Counsel for the Defendant appeared and argued that the City of Hollywood was

prosecuting these alleged violations without conforming with Florida Statute

316.650 (3)(c).

The testimony elicited during the trial demonstrated that the Community

Service Office (CSO) was not personally "providing by electronic transmission a

replica ofthe traffic citation data to the court having jurisdiction over the alleged

offense...", but was merely hitting the "accept" button to begin the process of

generating a Notice ofViolation (NOV). Those NOVs that were not paid within

thirty (30) days eventually turned into Uniform Traffic Citations (UTC). Although
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the CSO believed that American Traffic Solutions (ATS) was communicating with

the Clerk of Court once the UTC was issued, the CSO had no personal knowledge

of the communication, what information was sent to the Clerk, and when it was

done.
A plain reading of this statute demonstrates the intent of the legislature. It

requires that the CSO provide the required information to the Clerk, not a third

party vendor. The City's argument that ATS is authorized to make such

communication with the Clerk is unpersuasive to the Court.

As such, the appropriate remedy for non-compliance with this statute is the

dismissal of the citation. The citation is hereby dismissed.

DONE and ORDERED in chambers, Broward County, Florida on this

day of //24/vl , 2011.

TERRI-ANN MILLER
COUNTY COURT JUDGE

Copies fumished to:
Ted L. Hollander, Esq.
City Attorney, City ofHollywood, Florida

______... 303



IN THE COUNTY COURT OF THE
17TH JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA

CASE NO.: 11-06828TI40A
CITY OF HOLLYWOOD, a -
Political subdivision of the
STATE OF FLORIDA,

Plaintiff, JUDGE: TERRI-ANN MILLER . .

ERIC AREM,

Defendant. -4

PLAINTIFF CITY OF HOLLYWOOD'S MOTION FOR
REHEARING/RECONSIDERATION OF THE COURT'S ORDER GRA161NG O

DEFENDANT'S MOTION TO DISMISS
RED LIGHT CAMERA CITATION

COMES NOW, Plaintiff, City of Hollywood, ("HOLLYWOOD") by and through

undersigned counsel and files this its Motion for Rehearing/Reconsideration of the Court's Order

Granting Defendant's Motion to Dismiss.Red Light Camera Citation in the above-styled matter and

in support thereof states as follows:

1. This action came before the Court for a trial on December 1, 2011, Def t Eric

Arem was challenging a red light camera infraction issued pursuant to Florida St te 316.0083, also

known as "The Mark Wendall Traffic Safety Program Act."

2. In response to the Court's inquiry as to whether the HOLLYWOOD was prosecuting

these alleged violations in conformance with Florida Statute 316.650 (3)(c), testimony was elicited

during the trial that illustrated the process undertaken by Community Service Officer (CSO), Linda

Bunetta, to satisfy the statutory requirements by "providing by electronic transmission a replica of

the traffic citation data to the court having jurisdiction over the alleged offense...". CSO Bunetta

-- 304
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CASE NO. 11-06828TI40A

testified that she reviewed the alleged red light camera violation on a computer screen and

determined it to be valid. Upon making said determination, CSO Bunetta further testified that she

took the affirmative action of initiating the transmission of the traffic citation data to the court by

virtue of pressing the "accept" button on the computer screen which simultaneously directed

HOLLYWOOD'S third party vendor to further effectuate the transmission on her behalf.

3. Following the testimony, the Court provided counsel for both parties the opportunity

to further question CSO Bunetta and both parties declined.

4. Thereafter, the Court dismissed the above-styled matter holding that Florida Statute

316.650 (3)(c) requires the CSO provide the required information directly to the Clerk, without the

use of a third party vendor.

5. Subsequently, on December 19, 2011, the Court issued an Order Granting

Defendant's Motion to Dismiss Red Light Camera Citation.

6. HOLLYWOOD hereby requests that this Honorable Court revisit its decision and

grant HOLLYWOOD'S Request for Rehearing/Reconsideration ofthe Court's Order in an effort to

allow both parties to make arguments in support ofeach respective position so as to create a proper

record for purposes of an anticipated appeal.

7. A Memorandum of Law will be forthcoming in support of this Motion for

Rehearing/Reconsideration.

WHEREFORE, HOLLYWOOD hereby requests that this Honorable Court revisit its decision

and grant HOLLYWOOD'S Request for Rehearing/Reconsideration ofthe Court's Order Granting

Defendant's Motion to Dismiss Red Light Camera Citation.

2
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CASE NO. 11-06828TI40A

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was mailed by U.S. Mail to counsel for

Defendant, Ted L. Hollander, 1580 South Federal Highway, Fort Lauderdale, FL 33316 on this the

day ofDecember, 2011.

Respectfully Submitted,

JEFFREY P. SHEFFEL
CITY ATTORNEY
CITY OF HOLLYWOOD
2600 Hollywood Boulevard
Suite 407
Telephone: (954) 921-3435
Facs ile: (954) 921-3081

B
Julie L. Casanova
Municipal Prosecutor
Fla. Bar No.: 0066254

3
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IN THE COUNTY COURT IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA,
CASE NO.: 11-06828 TI 40A

Plaintiff, JUDGE TERRI-ANN MILLER

v.

ERIC AREM,

Defendant.

ORDER GRANTING DEFENDANT'S MOTION TO DISMISS
RED LIGHT CAMERA CITATION

(Amended)
THIS CAUSE, having come before this Court on December 1, 2011 for trial

of a red light camera infraction, which was issued pursuant to Florida Statute

316.0083, also known as "The Mark Wendall Traffic Safety Program Act." Counsel

for the Defendant appeared and argued that the City ofHollywood was prosecuting

these alleged violations without complying with Florida Statute 316.650 (3)(c).

The testimony elicited during the trial demonstrated that the Community

Service Office (CSO) was not personally "providing by electronic transmission a

replica of the traffic citation data to the court having jurisdiction over the alleged

offense...," as required by Florida Statute 316.650 (3)(c), but was merely hitting the

"accept" button to begin the process of generating a Notice ofViolation (NOV).

Those NOVs that were not paid within thirty (30) days eventually turned into

Uniform Traffic Citations (UTC), issued byAmerican Traffic Solutions (ATS), a

vendor for the City ofHollywood. The testimony also showed that although the
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CSO believed that ATS was communicating with the Clerk of Court once the UTC

was issued, the CSO had no personal knowledge of the communication, what

infonnation was sent to the Clerk, and when it was done. Further, no testimony

was ever elicited to prove that, even as of the date of this hearing, that this statutory

provision had ever been complied with.

A plain reading of this statute demonstrates the intent of the legislature. It

requires that the CSO provide the required information to the Clerk, not be supplied

by a third party vendor. The City's argument that ATS is authorized to make such

communication with the Clerk is unpersuasive to the Court. There is no statute

authorizing this procedure ofhaving an entity other than the Department of

Highway Safety and Motor Vehicles, a county or a municipality, transmit data to

a court having jurisdiction over an alleged offense, which thereby also confers upon

a court the jurisdiction to hear it.

The procedure employed by the City ofHollywood in this matter is actually

contrary to Florida Statute 316.0083(1)(a) which provides in pertinent part:

...This paragraph does not prohibit a review (emphasis supplied) of
information from a traffic infraction detector by an authorized
employee or agent of the department, a county or a municipality before
issuance (emphasis supplied) of the traffic citation by the traffic
infraction enforcement officer. (Emphasis supplied).

What appears to have occurred in this case is that the traffic infraction enforcement

officer (CSO) reviewed the information from the traffic infraction detector, and the

UTC was issued by a vendor, ATS, the agent for the City ofHollywood.

22
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As such, the appropriate remedy for non-compliance by the City of

Hollywood with these statutes is the dismissal of the citation.

It is thereby ORDERED and ADJUDGED that the citation herein is

DISMISSED.

DONE and ORDERED in chambers, Broward County, Florida on this

day of , 2011.

TERRI-ANN MILLER
COUNTY COURT JUDGE

Copies furnished to:
Ted L. Hollander, Esq.
City Attorney, City ofHollywood, Florida



IN THE COUNTY COURT OF THE
17TH JUDICIAL CIRCUlT IN AND
FOR BROWARD COUNTY,
FLORIDA

CASE NO.: it=66828Tf40#----
CITY OF HOLLYWOOD, a
Political subdivision of the
STATE OF FLORIDA,

Plaintiff, JUDGE: TERRI-ANN MILLER

ERIC AREM,

Defendant. c

,r< ev

CITY OF HOLLYWOOD'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF ITS
MOTION FOR RECONSIDERATION AND IN OPPOSITION TO DEFENDANT'S

MOTION TO DISMISS RED LIGHT CAMERA CITATION

In response to the Court's Order Granting Defendant's Motion to Dismiss Red Light

Camera Citation, the City of Hollywood ("HOLLYWOOD"), by and through undersigned

counsel, submits this Memorandum in Opposition to said Order, addressing HOLLYWOOD'S

contract with non-party, American Traffic Solutions ("ATS") (an outside vendor that provides

cameras and related services to HOLLYWOOD in connection with its red light enforcement

program), and its compliance with sections 316.0083(1)(a) and 316.650(3)(c), Florida Statutes

(2010).

L PRELIMINARY STATEMENT

Defendant in this case sought dismissal of his traffic citation alleging that

HOLLYWOOD'S traffic infraction enforcement officer ("TIO") violated section 316.650(3)(c),

214



Florida Statutes (2010), by not personally providing "by electronic transmission a replica of the

traffic citation data to the court having jurisdiction over the alleged offense." Thereafter, the

Court granted Defendant's Motion to Dismiss with the additional finding that the procedure

employed by HOLLYWOOD in directing ATS to print and mail or otherwise deliver authorized

traffic citations to alleged violators is not in compliance with section 316.0083(1)(a), Florida

Statutes (2010) (which requires the "issuance of the traffic infraction by a traffic infraction

enforcement officer"). HOLLYWOOD submits that Defendant has misinterpreted the statutory

provision upon which his argument is based. Consequently, the Court's finding was rendered

without a full understanding of critical procedural requirements implemented by HOLLYWOOD

prior to the issuance of a traffic citation by the TIO and delivery of same by ATS.

Defendant has not identified, nor has the Court cited, any statutory provision or

otherwise controlling authority that prohibits a municipality's use of a third-party courier

service to properly file or otherwise transmit to the court copies, or replica data, of previously

issued traffic citations. Conversely, the courts have consistently held that an "officer's failure to

file a traffic citation with the court within five days after issuance to the violator, as required

by section 316.650(3), Florida Statutes (2001), was not a jurisdictional prerequisite to the

prosecution of the defendant." See Loper v. State, 840 So. 2d. 1139 (Fla. 1st DCA 2003)

(citing State v. Hancock, 529 So.2d 1200 (Fla. 5th DCA 1988). Furthermore, the pertinent

decision, to issue and enforce a traffic infraction prior to the filing of same with the court, is

committed to the exclusive discretion of local law enforcement as evidenced by

HOLLYWOOD'S contract with ATS.¹

For the Court's convenience, HOLLYWOOD has provided the relevant contract as
Attachment "1".

2



Assuming for argument's sake that HOLLYWOOD did not comply with the statutory

provisions at hand, which HOLLYWOOD denies, dismissal of Defendant's trafñc citation was

improper. The Florida Legislature was explicit in creating an exclusive list of what constitutes

valid defenses to traffic citations issued pursuant to section 316.0083, Florida Statutes (2010).

The purported misuse of a third-party vendor such as ATS to transmit data or mail citations is

simply not among them. Under settled principles of statutory construction, the Defendant is not

entitled to dismissal, a result that is all the more correct when one considers that Defendant does

not (for he cannot) assert that he was inappropriately cited for the red light camera infraction.

IL ARGUMENT

A. HOLLYWOOD ISSUES TRAFFIC CITATIONS THROUGH THE
EXERCISE OF ITS SOLE, UNILATERAL, AND EXCLUSIVE
DISCRETION IN COMPLIANCE WITH SECTION 316.0083(1)(a),
FLORIDA STATUTES (2010).

The Florida Legislature envisioned the use of third-party vendors to assist with the

mailing of citations when, in 2010, it adopted the Mark Wandall Traffic Safety Act ("Wandall

Act"). The Wandall Act permits counties and municipalities to use traffic infraction detectors

to enforce sections 316.074(1), Florida Statutes (1999) ("Obedience to traffic control devices")

or 316.075(1)(c), Florida Statutes (2008) ("Traffic control signal devices"), when a driver fails

to stop at a traffic signal on streets and highways under its jurisdiction as enforced by section

316.0083, Florida Statutes (2010). See section 316.008(8)(a), Fla. Stat. (2010). Implicit and

contemplated by the Wandall Act is the anticipated third-party assistance in the printing and

mailing or otherwise delivery of authorized traffic citations on behalf of the prosecuting

authority. This intent is substantiated by the language within the description of the bill

expressly stating that it is, "An Act relating to uniform traffic control; ... requiring

3
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authorization of a traffic infraction enforcement officer to issue and enforce a citation". H.B.

325, 21st Leg., 112th Sess. (Fla. 2010) (emphasis added).

Section 316.0083(1)(a), Florida Statutes (2010), "does not prohibit a review of the

information from a traffic infraction detector by an authorized employee or agent of the

department, a county or municipality before issuance of the traffic citation by a traffic infraction

enforcement officer". Thus, it is undisputed that ATS may initially review potential infractions

and provide to HOLLYWOOD the evidence of those believed to meet the requirements for

enforcement under the Wandall Act. This initial involvement by ATS, expressly authorized by

statute, further substantiates the legislative intent to allow for third-party assistance under the

Act.

Evidence2 ofpotential infractions is gathered by ATS and stored in HOLLYWOOD'S

designated electronic database. An authorized TIO then logs into the "police review queue"

through the use of a confidential password to determine if a violation of section 316.074(1),

Florida Statutes (1999), or 316.075(1)(c), Florida Statutes (2008), has occurred. See Attachment

"1 "(Exhibit "D " at ¶ 4). It is at this critical moment that a TIO determines whether to exercise

his or her power of enforcement to "issue" a traffic citation. If the TIO determines that a

violation occurred, then he or she presses the "accept" button on the computer screen. This

action instantly affixes the electronic signature and badge number of the TIO to the notice of

infraction and traffic citation which simultaneously authorizes and directs ATS to print and mail

2 See § 316.0083(e), Fla. Stat. (2010) ("The photographic or electronic images or streaming
video attached to and referenced in the traffic citation is evidence that a violation of s.
316.074(1) or s. 316.075(1)(c)1. when the driver failed to stop at a traffic signal has occurred and
is admissible in any proceeding to enforce this section and raises a rebuttablepresumption that
the motor vehicle named in the report or shown in the photographic or electronic images or
streaming video evidence was used in violation ofs. 316.074(1) or s. 316.075(1)(c)1. when the
driverfailed to stop at a traffic signal").

4
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both documents and supporting paperwork to the alleged violator. The requirement that an

electronic signature be affixed to a traffic citation is comparable to the requirement that a

prosecutor's signature be affixed to an information. Neither charging document is of legal effect

without the required signature. A TIO's electronic signature indicates that the TIO has made an

affirmative decision to issue a traffic citation and hold the registered owner of a vehicle

accountable for a red light violation. See Attachment "1" (Article 1). Once issued, all that

remains is the administrative task ofmailing the traffic citation.

The critical point is that the decision to issue a traffic citation rests exclusively with

HOLLYWOOD, _n_ot with ATS. HOLLYWOOD'S contract with ATS is unequivocal and

instructive on this point:

VENDOR HEREBY ACKNOWLEDGES AND AGREES THAT THE
DECISION TO ISSUE A NOTICE OF INFRACTION SHALL BE THE
SOLE, UNILATERAL, AND EXCLUSIVE DECISION OF THE
AUTHORIZED EMPLOYEE AND SHALL BE MADE IN SUCH
AUTHORIZED EMPLOYEE'S SOLE DISCRETION (A 'NOTICE OF
INFRACTION DECISION'), AND IN NO EVENT SHALL VENDOR
HAVE THE ABILITY TO MAKE A NOTICE OF INFRACTION
DECISION.

See Attachment "1"(Exhibit "D" at ¶ 7). Based on this clear, unambiguous, and controlling

language, the authority to issue and enforce a traffic citation is vested solely with the TIO.

Defendant's argument and the Court's conclusion, that the TIO is merely hitting the "accept"

button to begin the process of generating a notice of infi·action, are equally misguided. This

essential procedural requirement is, in fact, paramount to the process mandated by the Wanda11

Act as a whole. Issuance is complete once the TIO accepts the infraction, and only then does

ATS begin the mailing process which will automatically result in the delivery of a previously

"issued" traffic citation unless the alleged violator takes affirmative action to prevent same.

5
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More precisely, ATS must only print and mail a notice of infraction to the alleged

violator within seven (7) days of the authorization and "issuance" of the traffic infraction by the

TIO. See Attachment "1"(Exhibit "D" at ¶ 8). To avoid delivery of the issued traffic citation,

the alleged violator must either tender the penalty payment of $158.00 or altematively submit an

affidavit in accordance with section 316.0083(d), Florida Statutes (2010), within thirty (30) days

following the date of the notice of infraction. If, and only if, an affirmative action is not taken to

remedy the infraction or otherwise rebut the presumption raised, as provided in section

316.0083(1)(b), Florida Statutes (2010), will an issued traffic citation be delivered. At all times

pertinent a traffic citation exists, the delivery and further disposition ofwhich rests only with the

alleged violator.

HOLLYWOOD is charging the violator and issuing the corresponding traffic citation,

not ATS. The TIO is the only person, other than the alleged violator, who is identified (by name

and badge number) anywhere on the face of the traffic citation. It is the TIO, nqt an employee or

agent of ATS, who is subpoenaed and called to testify as a witness for HOLLYWOOD at trial.

ATS is simply HOLLYWOOD'S mailman, for all intents and purposes. The issuance ofa traffic

citation is akin to dropping an envelope into a mailbox for subsequent delivery of the envelope

by the United States Postal Service. Failure to attach an electronic signature and badge number

to the traffic citation is like the failure of a sender to address an envelope. An envelope cannot

be delivered without the address of its intended recipient much like a traffic citation cannot be

delivered without the electronic signature and badge number of the TIO. Delivery of a traffic

citation can be further likened to the delivery of a subpoena by a process server or the routing of

an email by an Internet Service Provider to the appropriate recipient. ATS is no more

responsible for the "issuance" of a traffic citation than AOL is for the contents of an email

6
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delivered by it. ATS cannot and does not decide whether to enforce a potential infraction;

therefore, HOLLYWOOD is in full compliance with section 316.0083(1)(a), Florida Statutes

(2010).

B. HOLLYWOOD PROVIDES A REPLICA OF THE TRAFFIC CITATION
DATA TO THE COURT HAVING JURISDICTION OVER THE
ALLEGED OFFENSE IN COMPLIANCE WITH SECTION 316.650(3)(c),
FLORIDA STATUTES (2010).

Defendant also argues that Hollywood has prosecuted the Defendant under the Wandall

Act without complying with section 316.650(3)(c), Florida Statutes (2010), which provides as

follows:

If a traffic citation is issued under s. 316.0083, the traffic infraction
enforcement of}ìcer shall provide by electronic transmission a replica of
the trafjìc citation data to the court having jurisdiction over the alleged
offense or its traffic violations bureau within 5 days after the issuance of
the traffic citation to the violator.

§ 316.650(3)(c), Fla. Stat. (2010) (emphasis added). Defendant asserts this argument because

Hollywood's TIO did not personally transmit the replica data to the court. Instead,

HOLLYWOOD has hired ATS to perform this act on its behalf. Yet, Defendant tellingly fails to

identify any statutory provision, or otherwise controlling authority, that prohibits a

municipality's use of a third-party courier service to properly file or otherwise transmit to the

court copies, or replica data, of previously issued traffic citations. None exist. Instead, a sound

interpretation of the subject statutory provision must find that "shall provide" encompasses

HOLLYWOOD'S ability to assign to ATS (or any other courier service) the duty of transmitting

traffic citation data to the court. This assignment does not hamper the statute's purpose nor harm

the Defendant. Thus, Defendant's assertion is wholly without merit and must be rejected.

7
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In Maddox v. State, 923 So. 2d 442, (Fla. 2006), the Florida Supreme Court held that

the statutory language of section 316.650(9), Florida Statutes (2001), providing that traffic

citations "shall not be admissible evidence in any trial", did not require the exclusion of forged

citations in the State's prosecution for forgery. (Emphasis added). The Court outlined its

reasoning as follows:

The outcome of this case necessarily turns on the application of principles
of statutory construction with regard to section 316.650(9) of the Florida
Statutes. Turning to these principles, we note that we have previously held
that "[i]t is a fundamental principle of statutory construction that where a
statute is plain and unambiguous there is no occasion for judicial
interpretation." Golf Channel v. Jenkins, 752 So.2d 561, 564
(Fla.2000) (alteration in the original) (quoting Forsythe v. Longboat Key
Beach Erosion Control Dist., 604 So.2d 452, 454 (Fla.1992)).

However, this Court has also stated that related statutory provisions should
be read together to determine legislative intent, so that "if from a view of
the whole law, or from other laws in pari materia the evident intent
is different from the literal import of the terms employed to express it in a
particular part of the law, that intent should prevail, for that, in fact is the
will of the Legislature." Id. (quoting Forsythe, 604 So.2d at 454); see
also McGhee v. Volusia County, 679 So.2d 729, 730 n. 1 (Fla.1996) ("The
doctrine of in pari materia requires the courts to construe related statutes
together so that they illuminate each other and are harmonized.").
Moreover, "a literal interpretation of the language of a statute need not be
given when to do so would lead to an unreasonable or ridiculous
conclusion." Holly v. Auld, 450 So.2d 217, 219 (Fla.1984).

Id at 445-446. Applying its reasoning, the Court in Maddox construed the purpose of the

relevant statutory provision within the context of the chapter in which it was found with its

related statutory provisions in order to determine that which was intended by the Florida

Legislature. To determine the legislative intent in the instant matter, as it relates to section

316.650(3)(c), Florida Statutes (2010), we must apply the doctrine ofpari materia to sections

316.650(3), and 316.0083, Florida Statutes (2010).

8
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HOLLYWOOD submits that the purpose of section 316.650(3), Florida Statutes

(2010), is to inform the court that a traffic citation has been issued. This purpose is served when

the court receives notice of a traffic citation, regardless ofwho delivers it. Applying Defendant's

reasoning, a municipality could never delegate the responsibility to properly file or otherwise

transmit to the court copies, or replica data, of previously issued traffic citations under similar

statutory provisions. Contrary to Defendant's reasoning, it is common practice for civilian

police liaisons to file or otherwise deposit original traffic citations with the court on behalf of

traffic enforcement officers. It would be absurd and impractical to require every police officer,

across the entire state of Florida, upon issuing a traffic citation to an alleged violator, to then

personally hand deliver the original of same to the court having jurisdiction over the alleged

offense.' Such a literal reading of the statutory language, as Defendant would have us do, leads

to an unreasonable and ridiculous conclusion. See Kasischke v. State, 991 So. 2d 803, 813 (Fla.

2008) (citing City ofSt. Petersburg v. Siebold, 48 So.2d 291, 294 (Fla. 1950) ("The courts will

not ascribe to the legislature an intent to create absurd ... consequences, and so an interpretation

avoiding absurdity is always preferred."); See also Barber v. State, 988 So. 2d 1170, 1174 (Fla.

2008) ("It is a basic tenet of statutory construction that a court must interpret a statute in a

manner that would avoid an absurd result."). Thus, a proper interpretation of the subject

statutory provision must encompass HOLLYWOOD'S ability to assign to ATS (or any other

courier) the duty of transmitting traffic citation data to the court. Said assignment comports with

3 See section 316.650(3)(a), Florida Statutes (2010) ("Except for a traffic citation issued pursuant
to s. 316.1001 or s. 316.0083, each traf]Ic enforcement officer, upon issuing a traffic citation to
an alleged violator of any provision of the motor vehicle laws of this state or of any traffic
ordinance of any municipality or town, shall deposit the original traf]!c citation ...[with the] ...
court havingjurisdiction over the alleged offense or with its traffic violations bureau within 5
days after issuance to the violator". (Emphasis added).

9
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the statutory purpose of ensuring that the appropriate court is expeditiously informed of the

issuance of a traffic citation.

Additionally, the same bill that originally enacted section 316.0083, Florida Statutes

(2010), also amended section 316.650, Florida Statutes (2010). As such, HOLLYWOOD

submits that the language in section 316.650(3)(c), Florida Statutes (2010), must be read in

context and with a view to its place in the overall statutory scheme of the Wandall Act. In

particular, section 316.0083(1)(b)4, Florida Statutes (2010), speaks directly to the anticipated

involvement of third-party vendors by prohibiting a "manufacturer or vendor" from receiving a

fee based on the number of violations detected by the use of a traffic infraction detector. The

Wanda11 Act thus presumes that municipalities will need third-party assistance to process traffic

infractions enforced pursuant to it. Otherwise, the Florida Legislature would not have expressly

incorporated the vendor compensation provisions into the Wanda11 Act. Hence, third-party

vendor participation is implicit in section 316.650(3)(c), Florida Statutes (2010).

Notwithstanding the doctrine ofpari materia, the District Courts have held that an

officer's failure to file a traffic citation with the court within the time frame required by section

316.650(3), Florida Statutes (2001), is not a jurisdictional prerequisite to the prosecution of a

defendant. See Loper, 840 So. 2d. 1139; see also Hancock; 529 So. 2d 1200. This is because

jurisdiction of the court is triggered when the defendant is served with the traffic citation, not

upon the filing of same. Moreover, Defendant has not alleged, nor has he suffered, any prejudice

as a result of the involvement by ATS in the delivery of his traffic citation and subsequent

electronic transmission of its replica data to the court pursuant to sections 316.0083(1)(a), and

316.650(3)(c), Florida Statutes (2010), respectively. Therefore, Defendant's argument must be

rejected.

10
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C. ASSUMING ARGUENDO THAT HOLLYWOOD VIOLATED SECTIONS

316.0083(1)(a), OR 316.650(3)(c), FLORIDA STATUTES (2010),
DISMISSAL OF DEFENDANT'S CITATION IS IMPROPER.

Even if Defendant could establish that HOLLYWOOD has somehow violated a state

statute, such a finding provides no basis to dismiss Defendant's citation. There is no indication

anywhere in the Wandall Act that the Florida Legislature intended a violation of these provisions

to result in dismissal. In fact, there is no mention of any remedy for non-compliance with the

subject provisions.

The Wandall Act clearly enumerates the grounds for dismissal of traffic citations issued

pursuant to its terms. "The owner of the motor vehicle involved in the violation is responsible

and liable for paying the uniform citation...unless the owner can establish that" one of the four

specific defenses applies. See § 316.0083(1)(d)1, Fla. Stat. (2010) (emphasis added). Those

defenses are as follows: (1) the motor vehicle was yielding the right of way to an emergency

vehicle or funeral procession; (2) the motor vehicle passed through the intersection at the

direction of a law enforcement officer; (3) that the motor vehicle was in the care, custody, or

control of another person; and (4) a traffic citation was issued by a law enforcement officer to the

driver. Id.

Nowhere does the Wandall Act identify non-compliance with section 316.0083(1)(a)

or 316.650(3¥0), Florida Statutes (2010), as a defense to a traffic citation. The Florida Supreme

Court maintains that:

It is of course, a general principle of statutory construction that the
mention of one thing implies the exclusion of another; expressio unius est
exclusio alterius. Hence, where a statute enumerates the things on which it
is to operate, or forbids certain things, it is ordinarily to be construed as
excluding from its operation all those not expressly mentioned.

11
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Thayer v. State, 335 So.2d 815, 817 (Fla. 1976). Since the Wandall Act is clear as to the

available defenses to liability, expressio unius est exclusio alterius eliminates Defendant's

argument that a purported violation of the subject statutory provisions justifies dismissal of his

citation.

The Florida Supreme Court reached a similar result in Jenkins v. State, 978 So. 2d 116

(Fla. 2008), where it held that a police officer's violation of strip search statute did not justify

exclusions of the evidence so obtained. The Court applied federal precedent holding that "the

issue of whether evidence discovered in the violation of a statute is subject to suppression is to

be determined based upon legislative intent." Id at 128. The Court reasoned that the statute

spoke to civil and injunctive remedies, but was silent on the question of whether evidence

obtained in violation of its provisions was required to be suppressed. Id. at 129-30. Under those

circumstances, the Court concluded that suppression was inappropriate and held that "[a]lthough

we may prefer that evidence obtained in violation of a specific statute...be subject to exclusion,

the remedies for violation of this statute fall within the purview of the Legislature." Id. at 130.

Moreover, in the specific context of red light camera citations, the court in People v. »IcDonald,

No. LC04465 (Los Angeles County Super. Ct. App. Div. Feb. 23, 2009), interpreted a California

statute in precisely the same way. There, the defendant argued that the prosecution was required

to prove compliance with the vendor compensation provisions of the California law as part of its

case in chief. The court in McDonald rejected that argument, concluding that "[h]ad the

Legislature intended for such compliance or contract language to be conditions precedent to the

issuance of citations, part of the prosecution's prima facie case, or a basis for exclusion of

evidence, it would have simply included the appropriate language reflecting its intent in the

statute". Id. at 5.

12
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So too here. The Wandall Act speaks explicitly to those matters deemed proper grounds

for dismissal, none of which remotely mention non-compliance with the subject statutory

provisions. The Florida Legislature is completely silent as to what ramifications, if any, are

appropriate for non-compliance with said provisions. Had the Florida Legislature intended for

compliance with said provisions to be conditions precedent to the prosecution of Defendant or a

basis for exclusion ofpresumptively admissible evidence, it would have included the appropriate

language reflecting its intent in the Wandall Act.

The court in People v. Daugherty, Cal.Rptr.3d 837, 839 (Cal.App.4th Supp. Dep't Super.

Ct. Aug. 12, 2011), further outlined that the appropriate analysis concerning the same California

statute:

A statute violation does not render evidence inadmissible unless the statute
so provides or there is a constitutional basis for exclusion. ..."Where a
statute ... does not specijìcally provide that evidence shall be excludedfor
failure to comply with said statutes and there are no constitutional issues
involved, such evidence is not inadmissible. Statutory compliance or non-
compliance merely goes to the weight of the evidence." (People v.
Sangani (1994) 22 Cal.App.4th 1120, 1137, 28 Cal.Rptr.2d
158, citing People v. Adams (1976) 59 Cal.App.3d 559, 566-567, 131
Cal.Rptr. 190.)

Id. at 840-841. Although the court in Daugherty found that the defendant had met her burden of

casting doubt on the city's contract, which unlawfully allowed payments to its vendor to be

based in effect on the number of citations generated, it did not exclude the evidence. Id at 841-

842. Instead, the court found that the photographs were no longer presumptively admissible and

shifted the burden to the People to prove their accuracy by a preponderance of the evidence. Id

at 842. Testimony by the city's officer, who had been trained on the photo enforcement system

provided sufficient proof that the city had met its burden:

13
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Specifically, he testified that the cameras are activated based on the speed
of the vehicle as it crosses a sensor, that there are three cameras capturing
images and videos, that the images are transmitted to Redflex through a
secured network, that a Redflex employee edits the images as necessary
for picture quality, but that the editing is limited to cropping and zooming,
that the photos are monitored by separate Redflex employees for quality,
and that there is monthly maintenance of the image capture system.

The officer further testified that he had personally audited a number of
incidents, including one incident that occurred at the subject light within a
week of defendant's incident, and found the information transmitted from
Redflex to be accurate. This type of officer testimony has been found
sufficient to provide the foundation necessary to demonstrate the
reliability of red light enforcement photographs, without reliance on
the section 1553 presumption of accuracy. (See People v. Goldsmith,
supra, 193 Cal.App.4th Supp. at p. 6, 122 Cal.Rptr.3d 110.)

Id. at 842. In the instant matter, Defendant has not and cannot meet his burden of casting doubt

on the evidence simply because ATS mails or otherwise delivers data to the court on

HOLLYWOOD'S behalf. HOLLYWOOD'S contract with ATS provides no financial incentive

for ATS to manipulate the evidence unlike the city's contract in Daugherty. Accordingly,

Dismissal was improper.

IH. CONCLUSION

The pertinent decision to issue and enforce a traffic infraction prior to the filing of same

with the court is committed to the exclusive discretion of HOLLYWOOD. Once issued,.all that

remains is the administrative task ofmailing the traffic citation. ATS cannot and does not decide

whether to enforce a potential infraction; therefore, HOLLYWOOD is in full compliance with

section 316.0083(1)(a), Florida Statutes (2010).

HOLLYWOOD'S current system of electronically transmitting traffic citation data to the

court via ATS comports with the statutory purpose to ensure that notice is provided to the
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appropriate court when a traffic citation has been issued. Further, when viewed in pari materia

with the overall statutory scheme it is evident that the Florida Legislature intended to encompass

this assignment to vendors such as ATS; therefore, HOLLYWOOD is in full compliance with

section 316.650(3)(C), Florida Statutes (2010).

Had the Florida Legislature intended for compliance with said provisions to be conditions

precedent to the prosecution of Defendant or a basis for exclusion of otherwise presumptively

admissible evidence, it would have included the appropriate language reflecting its intent in the

Wandall Act; therefore, dismissal was improper.

Finally, Defendant has not and cannot meet his burden refuting HOLLYWOOD'S

evidence simply because ATS provides delivery services for HOLLYWOOD because he cannot

prove that ATS has an incentive to doctor the images or streaming video; therefore, the burden

does not shift to HOLLYWOOD to prove the accuracy of its presumptively admissible evidence.

For the foregoing reasons, Defendant's Motion to Dismiss Red Light Camera Citation

should be denied in its entirety.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was mailed by U.S. Mail to counsel

for Defendant, Ted L. Hollander, 1580 South Federal Highway, Fort Lauderdale, FL 33316 on

this the day of February, 2012.

Respectfully Submitted,

JEFFREY P. SHEFFEL
CITY ATTORNEY
CITY OF HOLLYWOOD
2600 Hollywood Boulevard
Suite 407
Telephone: (954) 921-3435
Facsi : (954) 921-3081

BY. .
ulie L. Casanova

Municipal Prosecutor
Fla. Bar No.: 0066254
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AGREEMEbf7 BE TWEEN THE CITY OF HOU.NWOOD
AND AMERICAN TRAFFIC SOLUTIONS FOR PHOTO

RED LIGHT ENFORCEMENT PROGRAM

This Agreement (this 'Agreement") is made as of thisdday of , , 2010 by and be.tween
American TrafHe Solutions, Inc., a Mansas Corporation, licensed to do busi s in Florida, with offices at
7681 E. Gray Road, Scottsdale Rd, Scottsdale, Arizona 85260 CVendor7, and the City M HdW
Flodda, a Florida municipal corporaSon, with an address at 2600 Hollywood Boulevard Hollywood
Flodda 33020 (the "City").

RECITALS

WHEREAS, Vendor has exclusive knowledge, possession and ownership of certain equipment, Heenses
applicaUons, and Notice of infraction processes related to the digitsi photo red light enforcement systems
provided by Veridor pursuant to this Agreement; and

WHEREAS, the City Commission of the City adopted Ordinance No. O-2008-31 which authorizes the
City's Red Light Enforcement Program and provides for the implementaton and operation of such; and

WHEREAS, the City issued RFP-4185-09-JE, to which Vendor responded, and City seleded Vendor to
provide services to implernent and carry on the City's red lightenforcement program, and City desires to
engage the .services of Vendor to provide cerfaln equipment, processes and back ofHce services to that
Authorized Employees of the City are able to mordtor, Identify and enforce red light running infracuons-

NOW THEREFORE, in consideration of the mutual covenants contained herein, and fer other valuable
adon received, the receipt and sufficiency of which are hereby acknovAedged, the parHes agree

ARTICLE I
DEFINITIONS

AH defidilons set forth in OrdInance No. O-2008-31 are incorporated herein. In addi6on, the fdlowing
werds and phrases shall have the fdlewing meanIngs in this Agreement:

'Authorized Employee" means the Traffic Contrd Irfraction Review Officer, whose duties and
qualifications are set forth in the City Ordinance.

"Authorized Infraction" means each Potential infracuon in the infracSon Data for which authoriza6cn to
issue a Nouce of lifräction in the form of an Electronic Signature is given by the Authorized employee by
using the Vendor Systém.

'City Ordinanc( means Chapter 77 of Hollywood's Code of Ordinances, as may be amended from time
to time.

"Civlí Penalty'' rneans the fee assessed for vidaUons of the City Ordinance, as set forth in the City
Ordinance

'Confidential or Private Information" means, with respect to any Person, any informa6cn, matter or
thing 6f á sedet, coiilidiiiñ6al or private nature, whether or not so labeled, which is connected with such
Person's business or methods of operation or conceming any of such person's suppliers, licensors,
licensees, City's or others with whom such person has a business relationship, and which has current or
potential value to such Pérson or the unauthorized disdosure of which could be detrirnental to such
Person, induding but not limited to:
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(a) Matters of a business nature, including but not limited to infonnalon rela6ng to
development plans, costs, finances, mark.eting plans, data, procedures, business
opportunities, marketing methods, plans and strategles, the costs of construction,
nstallation, materials or cornponents, the prices such Person obtains or has obtained
from its dients or City's, or at which such Person sells or has sdd its seivices; and

(b) Matters of technical nature, indudng but not limited to product information, trade
secreta, know-h6w, formulae, innovations, invenHoris, devices, discoveries, techniques
formats, processes, methcds, spedficaUons, designs, pattems, schernatics, data, acces
or security codes, compitauons of information, test results and research and development
projects. For purposes of this Agreement, the tenn "trade secrets" shall mean the
broadest and most indusive interpretadon of trade secrets.

(c) Notwithstanding the foregoing, Confidential Information will not indude infonna8on
that: (i) is a public record, and not otherwise exempt, punuant to Florida Law; (E) was
generally avalable to the public or otherwise part of the public domain at the Eme of its
disclosure, (ili) became generally avaRable to the public or otherwise part of the public
dernain after its disclosure and other than through any act or omission by any party
hereto in breach of this Agreement, (iv) was subeequendy lawfully tisclosed to the
disdosing party by a person other than a party hereto, (v) was required by a court of
competent judediction to be described, or (vi) was required by applicable state law to be
described.

"Desianated Intersection" means the intersection, as the term is defined in the City Ordinance, set forth
on Exhitilt A attached hereto, and such additionai Intersections, as Vendor and the city shat mutuaRy
agree frorn hme to tiine through the parties' Pro}ect Managers.

"Electronic Slonature" means the method through which the Authorized Employee indicates his or her
approval of the issuance of a Notice of infraction in respect of a potential infracGon using the Vendor
System.

"Enforcement Documentation" means the necessary and approgirlate docurnentaGon related to the
enforcement of Red Zone infractions, as defined in the City Ordinance, induding but not limited to
waming letters, Notices of infraction (using the specifications of the hearing officer and the City, a
numbenng sequence for use on all notices (in accordance with applicable state statutes and the City's
Ordinance), instructions to accompany each issued NoHee of infracGon uding in àlha
description of basic enforcement procedures, payment options and information regarding the viewing of
images and data collected by the Vendor.System), chain of custody records, critada regarding operauonal
policles for processing Notices of infracHon (including with respect to coordinating with the applicable
vehlde registry), and technical support documentation for applicable headng officers.

"Eauloment" means any and all cameras, sensors, equipment, cornponents, products, software and
other tangible and intangible property rdating to the Vendor Photo Red Light System(s), induding but not
limited to all camera systems housing, sensor arrays, severs and poles.

"Govemmental Authority" means any domestic or foreign govemment, governmental authority, court,
tribunal, agency or other regulatory, administrative or Judidal agency, commission or organization, andany subdivision, branch or department of any of the foregoing.

"infraction" means any infraction of the City's Ordinance.

"Infraction Data" means the images and.other Infractions data gathered by the Vendor's System atDesignated Intersections.

"Installation Date of the Photo Red 1.loht Procram" means the date on which Vendor cornpletes the
construcuan and mstallation of at least one (1) Intersection in accordance with the terms of this

ti
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Ag eemen such ntersection is operational fcr the purposes of functioning with the Red Light

"Intellectual Property" means, with respect to any Person, any and all now know or hereafter known
tangible and intangible (a) rights associated with works of authorship throughout the world, induding but
not limited to copyrights, moral rights and mask-works, (b) trademark and trade name rights and simil
rights, (c) trade secrets rights, (d) patents, designs, algarlthms and other industrial property rights, el
other intellectual and industrial property rights (of every kind and nahe), wer
law, contract, license, or otherwise, and (f) all registrations, IniGai applications, renewals, exte
continua6ons, divisions or reissues hereof now or hereafter in force (including any rights in a of
foregoing), of such Person, consistentwith the definiSon of such terms in Florida Statutes.

"Notice of Infraction* shall mean the No6ce of an infraction, which is malled or othenvise delivered by
Vendor to the alleged violator on the appropriate Enforcement Documentation in respect of each
Authorized Infraction pursuant to the requirements of the City Ordinance.

"Operatforpal Parlod" means the period of time during the Term, commencing on the installation Date
duríng which the Photo Red Light Enforcement Program is funcGonal in order to perrnit the identificatio
and the issuance of No5ces of infracGon for approved InfracGons using the Vendor System.

"Person" means a natural individual, company, Govemmental Authority, Partnership, firm, Corporation
legal entity or other business association.

"Prolect Manaaer" means the project manager appointed by the City in accordance with this Agreement,
which shall be the City Manager or his/her designee, and shall be responsible for overseei the
installation of the intersection and the implementation of the Red I.lght Photo Enforcement Progra nd
said City Manager shall have the power ánd authority to make mariagement decisions relati the
City's obEgaGons pursuant to this Agreemeht inciuding but not limited to change order authorÑGo
subject to any limilations set forth in the City's Charter or Ordinance or by the City Cornmission.

"Potential Infractiorf means, with respect to any motor vehlde passing through a De ted
IntersecSon, the étaún collected by the Vendor system with respect to such tuotor vehicle, which da shall
be processed by the Vendor System for the purposes ofaHowing the Authorized Employee to review such
data and determine whether a Red Zone Infraction has occurred.
"Proprietarv _Procetty" means, with respect to any Person, any written or tangible propedy owned or
used by such 15erson in conhection with such Person's business, whether or not such
copyrightable or also qualified as ConfidenUel information, including without limitation producL
equipment, files, lists, books, notebooks; records, documents, memoranda, reports, patterns, schemaU
compilations, designs, drawings, data, test results, contracts, agreements, literature, correspondence
spread sheets, computer programs and software, computer print outs, other written and graphic records
and the like, whe.ther original, copies, duplicates or summaries thereof, affecting or relating to the
business of such Person, ilnancial statement, budgets, projections and invoices.

"Right To Use" means the Vendor, pursuant to this Agreement, is allowing the City to use the "Vendor
Photo Red t.ight System" program.

"Vendor Marks" means au trademarks registered in the name of Vendor or any of its affiGates, such other
trademarks ás are used by Vendor or any of its affliates on or in relation to Photo Red Light Enforcement
at any tirne during the Term this Agreement, service marks, trade names, logos, brands and other rnarks
owned by Vendor, and att modifications or adapta6ons of any of the foregoing.

"Vandor Project Manso9( means the project manager appointed by Vendor in accordance with this
Agreement, which projeict manager shall initially be named by the Vendor within 14 days of the execution
of this Agreement or such person as Vendor shall designate by providing written notice thereof to the City
from Gme to time, who shau be responsible for overseeing the construcGon and installation of the

328



I e an u to on the Photo Red light Enforcement Program, and who
pursuant to this Agreement, induding but not lim ed au o lo Ve dor's obligations

av dad . V nd a eens, collecEvely, the Red Light Photo Edorcement Prograrn
light traffic enforcement cameras, sen e appHeaHons, back office processes and digital red
intangible property relating thereto. , p s, software and other tangible and

enf t t Red ch the monitoring, idenufication and
applicaSons and back office processes of Vendor indud
processing units, signal controller interfaces er s, central
idenüfying InfracEons and recording such Infracdon de n he orm
vehides. photographic images of motor

alua ed tna standards and criteria by which Potential infrac6ons wiH
limited to, the deliriition of a Red Zone infracDon set or i Cds aMeda shall include, but a e not
of time that a traffic light must remain red prior to Y po Don
locadon(s) in an intersecUon which a motor vehide bemg deemed to have occurred, and the
deemed to have committed a infracHon, all of which H kpass dudng a red light signal prior to being
and regulations of Govemmental AuthorfUes, in cornpuance with all applicable laws, rules

lim d to the nel controller interface and detector, induding but not

nter on a ch as set y t d Wrty 90) days following the installa6on Date of the first

ARTICI,E II
Ili!BM

5 years a he da of the t goe °°nUnue for a period of five
shall have the right, but not the obli atio om MnstaHed System (the *IniGal Term"). The City
period idlowing the expiraHon of the i fivennew this Agreement for one (1) additional fue (S) year
the term of this Agreement for a renewal T (5) year term_ The City may exerdse the dght to extend
(60) days prior to the last day of the initial Term or the it y less than sixty

ARTICt,E 1R
VENDOR OSUGATIONS AND RESPON81Bif.TIES

he F e ") are ttached ted
terms and nd set orth in Agreement, the parUes shall comply with the

e C n hthe enforcement of the Re i E Pr am or
Exhibit 7" attached h nns and pmylsions of the City Ordinance and as set forth in
Red t.ight Enforceme at hwein by reference. Vendor shall provide the Photo
provisions of the City Ordinance. t½ n each case in accordance with the terms and

s lo th or yst m nters tion- ty a V
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have the respective rights and obligatiors set forth on Exhibit "B" attached h
incorporated herein by reference. ereto and

3.2 Maintenance, With respect to the maintenance of the.Vendor System at the

h " attac o and incor ted her in by eran
3.3 Infraction Processino, infractions shall be processed pursuant to Chapter 77 of Hott

Code_of Ordinances and as set forth on Exhibit "D" attached hereto and i
er Howeve there is a conflict between Chapter 77 and Exhibit en p o a

ARTICLE IV
LICENSE: RESERVATION OF RIGHTS

40 Riaht To Use License. Subject to the terms and conditions of this Agreement, Vend
grants lhe City, and the City hereby accepts from Vendor upon the terms and conditio
specified, a non-exdusive, non-transferable Right To Use license of the Vendor's
Camera System Program during the Term of the Agreement to: (a) solely within the C1
and use the Vendor System for the sole purpose of reviewing Potential I
authorizing the issuance of Notices of Infraclion pursuant to the terms of this Agree an
print copies of any content posted on the Vendor Systern in connection therewith, (
to the public (induaing outhide of thá City) that Vendor la providing services to the
connection with Phote Red Light Enforcement program pursuant to the tehns of this Agr
and (c) use and dig.play the Vendor Marks on or in rnarketing, public awareness or educat on
other publications or materials relaung to the Photo Red Light Enforcement Progr
any and all such publicatioris or materials are approved In advance by Vender.

41 Reservation of %hts, The City hereby acknowledges and agrees that (a) VeDdor is the sol
and exdusfire owMie pf the Vendpr Sýstem, the Vendor Marks, at Intöllectual Pm
fröm or rela8ng to the Vendor System, and any and all related equipment provided nd
Agreement, (b) Llie City neither has nor makes any claim to any right, tiUe or interest in

®9° °9/ except as specifically granted or authored under this Agreement, and (c)
the exercise of any such rights or Interests of City pursuant to this Agreement. the Cl
no additional right, tide or interest therein. ty gam

A2 Restricted Use. The City hereby covenants and agrees that it shall not (a) ak
modifications 16 the Vendor System, induding but not limited to any Equipment, (b) alt
or lamper with any Vendor Marks. (c) Use any of the Vendor marks in a
prejudice their distirictkeness, validity or the goodvåll of Vendor therein, (d) use a de
or other marks other than the Vendor Marks in connection with the City's use the Vend
Systein pursuant to the terms of this Agreement without first obtaini the r
Vendor, or (e) disassemble, de-corriplie or otherwise perform any type o reverse engi een
the Vendor System, the Vendor System, induding but not limited to

8Clu ope or Proprietary Property of Vendor, or cause any the erso t

4.3 P30tection of Richts. Vendor shall have the right to take whatever action it deems
desitable Io retrüidi or prevent the infringement of any intellectual Property of Vendor nd
without limitation the filing of applications to register as trademarks in any Jurisdiction an of he
Vendor Marks, the illing of patent application for any of the intellectual Property of Vendor nd
making any other applications or filings with appropriate Governmental Authorities. The City r all
not take any action to rernedy or prevent such Infringing activities, and shall not in its own narne
make any registrations or filings with respect to any of the Vendor Marks or the intellectual
Property of Vendor without the prior written consent of Vendor.
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Mnnemenk The Cny shaH use its reasonaNe best efforts to ive Veactivities or threatened activitle of g ndor prompt notice of any
violates the Vendor Marks orS av Person of W,Ich it becomes aware that infringes or
misappropriation of trade secrets av of Vendor's Intellectual Property or that constitute a

du r but t O a n i k ty V Vendor
setUementswithrespect thereto. e n to erforce such rights and to make

m. who 9 enda prompt written notice of any action or claim ac6on or
other Intellectual Propérty of V ndung, against the City aHeging that the Vendor Marks, or any
secret or other intellectual Pmperty f ny eM hpa ent. ark, copyright, trade
reasonaNe cooperation and assista . Ry render to Vendor such
thereof; provided. that Vendor shallrelmnoe s is casonaNe requested by Vendor in the defénse
limitation attorneys fees and court costs e88008Ne costs, including Wthout
cooperaHon and assistance. If such a ciel is m 9 8
sole discretion, or a court or administrativ dor determines in the exercise of its
an infringement may eXist, Vendor shall y ng of compest jurisdiction determines, that
City the right to keep using the al 9 not h obHgauch to procure for the
infringement or replace them with non.I Infri ng items, modify them to avoid the a!!aged
su even the City has the right.-but rót the Ugat �042 e s

Article V
BRPRESENTATIONS AND WARRANTIES

5.0 V® Representations and Warranties. Vendor hereby warrants and represents that·

esmen and orm bl* au to ecute and deliver this

°a®f04 T c= ygg-. - a-
services under this Agreement. Pwfam the

5.1 Professional Services. Vendor here
provided by Vendor pursuant to this n a represents that any and all services
workmanilke manner and, with respect to the installatiapplicable law. In ecmpliance with all specifications provid to V S em, subject to

by warrants and represents that it has all
hereunder; provided that Vendor acknoWedges that the
consistent with the requirements and authority of state I
and the City's Ordinance and City cannot y ge o n ons
that may be taken affecting these authori i egis e ao6cn

pro ed by the ly pu nt to eern - e and aH services
workrnanlike manner. performed m a professional and
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ARTICL.E VI
TERMINATION

6.1 Termination by City. The City of HolÍyWood may terminate this Agreement withcause effecUve ninety (90) days from the date of written notice to the Vend
for the first two (2) years of this 4reement from the date the last camera a
City may terminate this Agreement for cause. Thereafter, the City term na

6.2 Termination by Vendor. The Vendor may tenninate this Agreement in the
defaùlt by City, provided Vendor notifies City in writing hereunder of the bre
City fails to cure the breach or default within ninety (90) days of Vendor's nouce

6.3 Warnina Period. The Ordinance provides for a Waming Period, duri which ti

ac th s ami P wi be sed to rify r bR ty thdetection of infracdons. The Warning Period shall commence on the due date
and the infraction Progessing procedures become operational, with theconfinned in writing by the partles' Project Managers. The City shall not be liabi fo
expenses incurred by Vendor during thisWamiré Period.

G.4 Procedures Upod Toimination. The terminadon of this Agreement shall not relieve eithe
of any Hability that accrued prior to such termination. Except as set forth in this Section 6
the terrnination of this Agreement, all of the prevision of this Agreement shall terrninete and

6.4.1 Vendor shall (I)lmrnediately cease to provide services, induding but not lirnited to work I
connecdon with the constryction or installaHon ac0ViUes and services in con
the Photo Red L.lght Enforcement Progijm, (11) prompöy deliver 6 h @nection with
Propdetary Property of the C.Hy proylded to Vender pursuant to this Ag
prompWlver to the City a firial report to the City regarding the colecöon of d
the issuance of Notices of trifraction in such format and for such periods as the
reasonably request, and which final report Vendor shall update or supplement fro
to Ume when and if addißonal data or information becomes available, (iv) Ide C
data pertaining to outstanding Civl! Fee payments due and owing to City nd
payments due to Vendor, (v) provide City with its proposed schedule for the rem al
the Vendor's equipment, at no cost to the City, from the City and once such schedule is
approved by City Vendor shall teniove such pursuant to the schedule- w
such assistance as the City may reasonable request from 6me to time in connec6 w

ng and enforcing Notices of infradion issued prior to the termination of this

6.4.2 The City shall (i), except for pending enforcement cases, immediately cease using the
Photo Red IJght Enforcement Program, accessing the Vendor System and usin
other intellectual Property of Veindor, and (li) prompdy deliver to Vendor a and a
Proprietary Property of Vendor provided to the City pursuant to this Agreem nt, other
than s equipment installed by Vendor along the roadways for the enforcement

6.4.3 Unless the City and Vendor have agreed to enter into a new agreement retaling to th
Photo Red 1.ight Enforcement Program or have agreed to extend the Terrn of thi
Agreement, Vendor shall remove any and all Equipment or other rnaterials of Vend
installed in connection with Vendor's perforrnance of its obligaGons under lhls Agreernent,
at no cost to City, induding but not limited to housings, poles and camera systems and
Vendor shall restore the Designated Intersections to substantially the same condiGon
such Designated Intersections were in Irnmediately prior to this ¼reement, except for

332



foundaHon removal, which shall be left Rush with grade and no exposed rebar, steel or
other ds, at no cost to City pursuant to the schedule agreed upon by the parties in

ARTICE Vli
COMPENSATION

7 I Vendor shall have the right to receive the compensation set forth on, and pursuant to. Exhibit "E*
attached hereto and incorporated herein by referer)ce. in the event that the Rorida Legislature
enacts legislaUon relating to the subject matter and prograrn set forth in this Agreement and the
City's Ordinance. City shall remit payment to Vendor as more specifically set forth in Exhibit 'E".

7.2 Vendor shall receive and process all civil penalSes for the Code Violations estabilshed by gm
City's Ordinance. Vendor shall provide payment means through rasil, telephone and on-line
processes. Vendor shall track all payments and handle all applied payments, unapplied
payments, overpayment¾ refunds, aditistments, distnissais and reversals.

7.3 Vendor shaH provide payment to City frcm civil penalty payments received from the previous
calendar month and this payment shaR arrive no later than the iifth day of the foGowing month,

7.4 Vendor shall invoice the City for all applicable fees according to the fee schedule delineated on
Exhibit "E - Along with the invoice, Vendor shall provide informaHon to the City in a formatacceptaNe to the City, supporung the invoice amounts fWed by V® b h W W

on shan have access to the financial reporting func6ons of Vendor's systems upon

ARTICLE Vllt
INDEMNIFICATION AND UABILITY

8.1 Performance Bond.

Upon or before execution of this Agreement, Vendor shall provide the City with security in the
form of a S1,000,000.00 performance bond in favor of the City to protect and release the Clfrom any adverse court or administrative Judgment, and any associated attamey's fees and co
requiring the reimbursement or repayment of any payment collected pursuant to the Red Light
Enforcement Program. In the event that the Florida Legislature enacts legislation relating to the
Red Light Enforcement Program, then upon the effective date of said legislation, City will release
the performance bond. However, during the term of this Agreement and any renewal period
Vendor shall be required to provide City with a $1,000,000.00 performance bond if the state
legislation is repealed or overtumed by a court of law.

8.2 indemnification - LiablutvMegbu The Vendorp6h
the City, its trustees, elected and appointed officers, agents, servants and employees, from and
a any and all claims, demands or causes of action of whatsoever kind or nature, and the

ng losses, cost, expenses, reasonable attorneys; fees, liabili6es, damages, orders
Judgments, or decrees ("Losses") sustained by the City or any third party arising out of, or b
reason of, or resulting from the negligence, recidessness, or wilful misconduct of the Vendor in
the implementation and/or assistance in the Red Light Enforcement Program..

Vendor shall comply with a5 laws, ordinances and regulations goveming the use of photo
enforcement systems appilcable to this Agreement and shall comply with the maintenance
pr ures and manufacturer recommendations for operation of Vendor's equipment which affect
th s Agreement, and shall indemnify and hold harmless the City against claims arising from theviolations of the rnaintenance procedures and manufacturer recornmendations for operation of
the equipment as result of the negligence, recklessness, or willful misconduct of Vendor, its

ti?
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and directors, agents, attomeys, and ernployees, but excluding any employees or agents

83 Indemnificadon - Infrinnements. The Vendor shall indemnify City for a Iexpense or liabHity induding, without limitat on court costs and attomeys' fees that

or o opnetary right r t ng t s ices furni d an to i copy ght

n br gh the C tent that it o clair
fumished to City by the Vendor pursuant to this Agreement, or if any por11on therelated to the performance of the service becomes unusable as a result o

ormed by eem n u b e, or m t y ec he or s Red
as funcionally described herein, shaR be grounds for default of this Agreement.

8.4 The parties recognize that various provisions of this Agreement, induding but not necessaril
limited to this SecEon, provide for indemnification by the Vendor and ir
ceside.raGa be given therefore. The parties therefore agree that the sum Te

H$10.00), receipt of which is hereby acknowledged, is the specific considera# for
nlues, and the providing of such indemniGes is deemed to be part of the

respect to the services to be provided by Vendor. Furthermore, the parties under n
that the covenants and representations relating to this lademnification provision shall suntive
term of this Agreernent and continue in fut force and effect as to the party's sib
indemnify for events occuning duritig the term of this Agreement and for a period of
five (5) years after expiration or terminaHon of the Agreement.

8.5 Leaal Chaltences. The parties recognize and ack®dy M N N U
enfoècemesil Program contemplated heretti may be subject to legal Chan
review. It is understood and actinowledged that various aspects of the

enged. In the event of alegal challenge to the program, Vendor shall absor e en r cos
o defense of U1e program, induding all attorney's fees and costs if the
successfuHy chauenged and a court of competent jurisdiction determines the Ordina
part thereof, to be unconsututional, Vendor's performance bond as referenced in Sectio 8.
be used to satisfy any court-ordered reimbursement of civil fines previously coHected
enforcement of the program as well as any court ordered attomey's fees or costs howey
enactment of state legislation thint authorizes the City to have such a Program in pt
8.5 and 8.6 herein shall become null and vold. Vendor hereby agrees that in the ev n the sta
legislation enacted authorizing inunicipalities to have the Red Light P
deemed unconstitudonal or invalid by a court of law, then Secuans 8 8 6 shaautomaticaHy be fut force and effect.

8.6 in the event that a court of competent jurisdiction or the State of Florida includi of
agencies, orders or requires the City to retum any fee payments collected pursua to R
Ught Enforcement Program, Vender shall assist City to comply with all relevant portions of
such order, decree, judgment, etc., required to be performed by the City induding, but not lim
to, assisting the City to locate each violator so ordered reimbursement can be made U
execution of this Agreement, Vendor shall provide the City with security in the f
$1,000,000.00 performance bond in favor of the City to protect and release the Cl
instances of Vendor negligence and liability and any adverse court judgment requir g
rei ursement or repayment of fee payments collected pursuant to the Red Ught Enforcernent

8.7 Channe in State Law. The parties recognize and acknowledge that the Florida Legislature
conUnues to consider various revisions to State Uniform Trafflo laws which, if enacted would
expressly authorize munidpalities to issue trafficinfracGon through the use of Red Light Cameras.
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perm rig R ht m Sect .5. ndwithout any further action or notice to become automatically null and vold

d 8 6 hal au ly la edn H or a id a a

8.8 Notice of Claims. If the City orVendorreceiv tl
give rise to an indemnined loss urder this Sect o 1oce of any daim or drcumstances which could
to the other party within ten (10) days of receipt. The notlÂ mû :nd n

(a) a description of the indemnification event in reasonable detail,
(b) the basis on which Indemnification may be due, and

(c) the anticipated amourtt of the indemnified foss.

ernn cat r a diff t W PfWent h City from later asserting a different basis for

ind ification t to ( walV ny r t tobecause of the delay. is prejudiced suffers loss, or incurs expense

C Ord Enf m. I ent t
City's defense of the claim at it . e may assume the
City. Veridor may not set5e d pense with counsel chosen by it that is satisfactory to the
Program without consent of the City City a f 8® Enfacement

s eq shall have no affect on Ver a nd m on nd e

ARTICf.E IX
INSURANCE

cughout t of this Agreement, the Vendor agrees to maintain in force at their own Expensa

9.1 Comprehensive Uability insurance to cover liabHity bodily i
arag ust b tien an occurr with cHowl

A. Bodify injury/Property Damage

1. Each Occurrence $1,000,000.00

2. Annual Aggregate $1,000,000.00

B. Personal injury

1. Annual Aggregate $1,000,000.00

covering e dor an the V d s life of this contract

Worker s Compensation $100,000/500,000/100,000 for coverage
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If Vendor daims to be exempt from this requirement, Vendor shall provide City proof of such
along with a valtten request for City to exempt Vendor, written on Vendor letterhead.

9.3 Comprehensive Auto Liability - coverage shall indude owned, hired and non-owned vehicia

A. Bodily injury and Property Damage combined single limit

1. Each Occurrence S 500,000
2. Annual Aggregate 3-1,000,000

9.4 Professional tJabHity - $1,000,000

9.5 Vendor shall narne the City as an addiuonal insured on each of the policies required herei
with the exception of the Vendor's Worker's CompensaGon policy and Professiona
IJabRity, and shall hold the CITY harmless oh account of daims for dam s to
property or prernises arising out of the services preided hereunder. except to the ex t
such damages are incurred as a result of City's negligerice or willful misconduct.

9.6 Certificates of Insurance, reflec6ng evidence of the required insurance, shall be fHed with
the City's Procurement Department and Risk Manager prior to the commencement of thi
Agreernent. These Certificates shan contain a provision mat cover- e's dW
these policies will not be canceled until at least thirty (30) days prior writteh notice ha
been given to the City. Pclicies shall be issued by compariles authorized to do busines
under the laws of the State of Florida. Financial Itatings must not be less "A-V
losurance shau be in force unti the otillgations required to be fulfilled under the terms of
the Contract are satisfied. In the eveht the insurance certificate provided indicates that
the insurance shall terrhinat's and lapse during the period of this contract then in that
event, the Vendor shall furnish, at least thirty (30) days prior to the explration of the date
of such maurance a renewed certi.ficate of insurance as proof that equal and fik
cuerage for the balance of the .porfod of. the contract and extension thereunder is i
effect. The Vendor shall not utilize the facility pursuant to this contract unless all r 1r
insurance ternalns in fuu force and effect.

9.7 Any insurance required of Vender pursuant to this Agreement must also be required by
sub-contractor of Vendor in the same limits and with all requirements as provided here
including naming the City as an additional insured, in any work is subcontracted unless
such subcontractor is covered by the protecdon afforded by the VeDdor and provided
proof of such overage is provided to City. The Vendor and any sub-contractor of Vendor
shall maintain such policles during the term of this Agreement.

ART1GLE X
MWCELLANEOIIS PFtOVISIONS

10.0 Survival, Notwithstanding the foregoing, the parues' obilgation shall survive the termination to the
extent necessary to fulfill the parHes' obligaGons under this Agreement.

10.1 Confidentialltv. During the term of this Agreement and for a period of three (3) years thereafter
neitigr party shall disclose to any third person, or use for liself in any way for pecunia IConfidential Inforrnation learned from the other party during the course of the negotiali n for hl
Agreement or dunng the Term of this Agreement, subject to the obligations and requirements ofFlorida's public records laws and public meelings law. Each party shall retain in confidence and
not disclose to any third party any confidential Information without the other party's ex s
written consent, except (a) to its employees who are reasonably required to have the Confid n al
Information, (b) to its agents, representatives, attomeys and other professional advisors that have
a need to know such Confidential Information, provided that such parties undertake in writing (or
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nfiden nd ) an t a to the t t Mcmduct to keep such information strictly
enSty or cóurt order. , a pu ic records request by any person or

10.2 Independent Contractor. This Agreernent d
between the partles. It is the Intent of the es 88te an employee/employer relationship
under this Agreement and not the dty's empt to t the Vendor is an independent contractor
appilcation of the Fair I.abor Standards Act r all purposes, induding but not Hmited to, the
Insurance Contribution Act, the Social S nimum wage and overtime payments, Federal
provisions of the Intemal Revenue code, the ta me Federal Unemployment Tax Act, the
unemployment insurance law. The Vende shau 8 compasaHon Act, and tiie State
judgment of the manner and means of retain sole and absdute discretion in the
hereunder provided, further that adrninistrativ s ad and respæsibliities
this Agreement shall be those of Vendor wh chp cedures applicable to senrices rendered under
United Statues polides, rules or regulations re a no Id with City or
therein. The Vendor agrees that it is a 09 b b use of Vendor's funds provided for
has full opportunity to find other business, endent enterprise from the City, that it
that it wiH utilize a high level of skil nece s ade its own investment in its business, and
construed as creating any joint employment nsh bethe work. This Agreernent shall not be
City will not be liable for any obligation incurred tween the Vendor and the City and the
minimum, wages and/or overtime premiunts. by Vende, including but not limited to unpaid

10.3 Asslanments: Amendments. This
transferred or othërwise encumbered, Agreement, or any interest herein, shall not be assigned,
limitations purchases of controlling Interest in Ve cumstances, be either party, including without
of the other party. It is further agreed that no modif
or conditions contained herein shall be effecEv nl 00s, amendment or alteration in the terms .
with the same formality and of equal dignity here imess contained in a written document executed

o n Vand nts tha has not employed or retained any company or
Agreement, and thalls has not paid or ed tòng sdely for the Vendor lo solidt or secure. this
or firm, other than a bona fide emp! ComPaW owpWallon,Individual
percentage, gift, or other consideratlön nt n or SV fee commission,
this Agreement. For the breach wh t upon a resulting from the award or making of
terminate the A0reement without liability at d a the to
otherwise recover the full amount of such fee co i n ded f th pnce, or

not ce t by r st ed r ed S unto any other party, t must be given by
the party for whom it is intended and the a , with retum receipt-requested, addressed to
places for giving of notice shall remalri su n il t C88 88 , and me
in compliance with the provision of M y S I have been changed by written notice
designate the following as the respective places or giv ng o no

City: Cameron D. Benson, City Manager
City of Heilywood
2600 HoHywood Boutevard
Hollywood. Florida 33020
Phone: (954) 921-3201

Copies To: Jeffrey P. Sheffet City Attorney
City of Hollywood
2600 Hollywood Boulevard
Hollywood, Florida 33020
Phone: (954) 921-3435

Sì
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And

Chadwick E. W agner, Chief of Pdice
Hollywood Police Department
3250 Hollywood Boulevard
Hdlywood, Florida 33021
(954) 967-4300

Vendor- Arnerican Traffic SduUon, Inc.
7681 East Gray Road
Scottsdale, AZ 85260
Attention: Chief Operation Officer

with a copy to: Alan Koslow, Esq.
Becker & Pdiakoff, P.A.
Emerald Lake Corporate Park
3111 S6sting Road
Ft. l.auderdale, FI 33312-6525

10.6 Audit Rkshts. Each of parties hereto shall have the right to audit the books and records of the
other party hereto (the "Audited Partf) solely for the purpose of verifying the payments if any,
Payable pursuant to this Agreement. Any such audit shall be conducted upon not less than forty-
eight (48) hours' prior notice to the Audited Party, at mutually convenient tirnes and durin the
Audited Party's normal business hours. Except as otherwise provided in this Agreement, the cost
of any such audit shall be borne by the Vendor. In the event any such audit establishes an
underpayment of any payment payable by the Audited Party to the non-audited Party pursuant to
this Agreemert, the Audited Party shall promptly pay the amount of the shortfall. In the event any
such audit estáblishes any overpayrnent by the Audited Party of any payment made pursuant to

s Agreernent, non-audited Party shall promptly refund to the Audited Party the amount of the

10.7 Dispute Resolution. Upon the occurrence of any dispute or disagreement between the parties
thereto arjsmg out of or in connection vdth any term or provlsion of this Agreement, the subject
matter hereof, or the InterpretaHon or enforcement hereof (the "Dispute"), the parues shall engage
m informal, good faith discussions and attempt to resolve the Dispute, in connection therewith,
upon written notice of either party, each of the parties will appoint a designated officer whose task
it shall be to meet the purpose of attempting to resolve such Dispute. The designated officers
shall meet as often às the parUes shall deem to be reasonable necessary, Such officers will
discuss the Dispute. If the parties ace unable to resolve the Distmte in accordance with this
Section, and in the event that either of the parties condudes in good faith that ernicable resolution
through continued negoustion with respect to the dispute is not reasonable likely, then the parties
may mutuälly agreé to submit to binding a nonbinding arbitration or mediatlort.

10.8 Bindino-Authority. Each person signing this Agreernent on behalf of either party individually
warrants that he or she has full legal power to execute this Agreement on behalf of the party for
whorn he or she is signing, and to bind and obligate such party with respect to all provision
contamed in this Agreement.

10.9 Headinas. Headings herein are for the convenience of reference only and shall not be
considered on any interpretation of this Agreement.

10.10 Exhibits. Each Exhibit referred to in this Agreement forrns an essential part of this Agreement
The exhibits if not physically attached should be treated as part of this Agreement and are
incorporated herem by reference.
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10.11 Walver. Fallure of either party to insist upon strict performance of any covenant or condition of
this Agreement, or to execute any right herein contained, shall be construed as a waiver or
relinquishment for the future of any such covenant, condition or right, but he same shall rernain in
full fccce and effeol.

10.12 Lenal Reposentation. It is acknowledged that each party to this Agreement had the opportunity
to be represented by counsel in preparation of this Agreement end, accordingly, the rule that acontract shall be interpreted striedy against the party preparing same shall not apply herein due to
the joint contributions of both parEss.

10.13 Severability. If any provision of this Agreement or application thereof to any person or situation
shall to any extent, be held Irwalid or unenforceable, the remainder of this Agreement, and the
application of such provision to persons or situations other than h as to @W ½
been held invalid or unenforceable shall not be affect thereby, and shall continue in full force and
effect, and be enforced to the fullest extent permitted by law, except that this provision shall notbe deemed to deprive any party of any legal remedy, including terminaUon.

10.14 Governing Law. This Agreement shall be govemed by the laws of the State of Florida. Any and
all legal action necessary to enforce the Agreement will be held in Broward County, Florida. Noremedy herein conferred upon any party is intended to be exclusive of any other remedy and each
and eyesy such remedy shall be cumula6ve and shall be in addition to every other r given
hereunder er now or hereafter existing at law or in equity or by statute or otherwise. No single er
ParHal exWse by ery party of any right, power, or remedy hereunder shall produde any other or
further exercise thereof.

10.15 Extent of Aareement. The RFP, Vendor's response to the RFP and this Agreement represents
the entire and integrated agreement between the City and the Vendor and supersedes all prior
negotiations, representations or agreements, either writtenM.

IN W S OF THE FOREGOING, the parties have set their hands and seals the day and year first

ATTEST: CITY OF HOLLYWOOD, a municipal
cor of the ofFlodda

- /
BY.RI A. CE , MMC, CITY CLERK PETER BER, MAY

APPROVED AS TO FORM AND LEGAUTY
for the use and reliance of the
City of all , F , on .

F Y P HEFFEL, ATTORNEY

Approved .
CAME N D. N, É

nager or his
designee Police

Approved by: gut
CARtúS,fR/3CIA,
Director of Financial
Serv'ces
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O O O

ATS AGREEMENT FOR RED LIGHT CAMERA PROGRAM

WITNESSES: VENDOR

Title

ATTEST:

STATEOF MDr¼

COUNTY OF Ma c o u.

Y o who has odu

d u t o . 0 Sa re n and he

IN WITNESS WHEREOF, I bereunto set my hand and o

CATHEMNE E Wit.KINS NOTARY PUBLIC "
Notary PubHo �042Adrena

My Comm. Expkes eb 7, 2014 Print or Type Name
è cléi's.iön i 1, 2.0 ty

Btë
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EXHIBIT "A"

Deslanated Intersection
The contract provides for the irnplernentation of n i
days of receipt of permits for each agreed u #8" ) 08 n forty fue (45)
collision history, input and recommendation from Ci eApproaches will be selected based on
within sbcty (60) days of the approval of this Agreement by Cityndor apply for at least one permit

C in a o V waluation of candidate sites using the Axsis VIMS systern to assist

The program may be implemented at additional intersect!The intersections will be designated by the City. ons ah the condusion of the Warning Period.
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EXHIBIT "B"
Construction and installation Obilaations

Timeframe for installation: Fixed Photo Red Llaht Systern
ymdor Will have each specified intersection installed and activated in haseimplementation plan to be mutually agreed to by Vender Traffic Systems a the C ty.accordance with an

Vendor will use reasonable commercial efforts to install the
forth in the implementation plan that will be formalized upon pr m e t,Wth the schedule set

Vendor will use reasonable commercial efforts to instali and activ
forttfive (45) days subsequent to receipt of all pennits required by on 1 4 hi n wRhin

1. Vendor Obligations. Vender shall do or cause to be done each of the folloM -
otherwise stated below, at Vendor's sole expense): ng (m each case, unless

be n ) and r ) o assis t enfor Manager a

in ons e from the ou o eng nd for the Designated

1 1 C sp cuous i be posted at each City approved location within fourteen (14)

1.3 Develop and submit to the City for approval construction and installati
reasonable detail for the Designated Intersection includispecifications for all radar sensors, pavement loops, electrical connectio to
controller connections, as required; and and traffic

1.4 Seek approval from the relevant Govenynental Authorities having auth
wer the construction and installation specifications for the Designa ed I
(collectively, the "Approvals'), which will include compliance with City permit ap ca

1.5 Seek rights frorn private property owners, as necessary for the placem
Equipment at designated Intersections where Govemmental Authorities
over the designated intersection and adjacent rights of right of
geemmental Entity denies authority to Vendor for the installation of its eq en an

1.6 Finalize the acquisition of the Approvals; and

1.7 Submit to the City a public awareness strategy for the City's considerati
which strategy shall include media and educational materials for the C
amendment according to the ATS proposal (the "Awareness Strategy"); and

1.8 Develop the Red Light Infraction Criteria in consultation with the City; and

1.9 Develop the Enforcement Documentation for approval by the City consist
requirements of City Ordinance; and ent with

r a g t n ti nd he supe is on th C t and

1.11 Cause an electrical sub-contractor to complete all reasonable
at the Designate intersection, including but not limited to the tal n of I el ed
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wir h hall se sors, poles cabling, telecommunication equipment and
federallaws and regulations; and a compliance with all applicable local, stata and

I fu o t I tie Designated Intersection with the Vendor system
and on processmg capability with the Vendor System:

1,13 Implement the use of the Vendor System at each of the Designated Intersection; and

1.14 Deliver the Materials to the City; and

1.15 Issue Notices of Infraction, and if the civH
requests a hearing to al the i penalty is unpaid or the alleged violator
Hearing for authorized infr cGons W Cf of IMraction, issue Notices of

ty ed or the mta of the Department of Motor Vehldes in Vendor's

s8 e inin for personnel of the City, including, but not limited to, the
administra6on of the Red ght to oyees and other persons involved in the
the Vendor System and the Red Ught Photo Eednt Program, regarding the operation of
training with respect to the Vender t m. This shall include
infraction Data in court and/or em n its operations, strategies for presenUng
Enforcement Docurnentation; and �042Proceedings and a review of the

add I Ing he City's Hearing Of5cer to
a subpoena processing tifneline that will permit the offeri , the development of
and administrauve oceedings, and coordination be Vend
City's Hearing Officer; and or, the City and the

o th Red P En

1.20 No ce of infraolion processing and Notice of infraction re4ssuance, as well as notice of

2. OtTY OBUGATIONS. The City shall do
unless otherwise shited below, at City's sole e pena done each of the fdiowing (in each case,

2.1.1. Appoint a Project Manager; and

2.1.2. Assist Vendor in obtaining the Drawings from the relevant Governmental AuthoriUes- and

a ers t n or the e en of R 9 P E eand instal of

2.1.4. Assist Vendor in seeking the Approvals; and

t nst B an t t the fu na it the0P8f ,88 end facilities in order to permit Vendor
Photo Enforcement Program; and @ated intersections and the Red Ught
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O n

2.1.6. Provide reasonable access to the personnel of the City and reasonable infortnation about
t fic operaGonal requirements of such personnel for the purposes of performing

2.1.7. Seek approval or amendment of Awareness Strategy and providewritten notice to vendor
with respect to the quantity of media and program materials (the %laterials') that the Ci
will require in order to implement the Awareness Strategy during the period commendinon the date on which Vendor begins the Installation of any of the Designated Intersectio
and ending six (6) months after the Installation Date; and

2.1.8. Assist Vendor in developing the Red Light infraction Cáteria; and

2.1.9. Seek approval of the Enforcement Documentatkm; and

2.1.10. The City shaft, on a form provided by Vendor, provide verificatkm to the State Department
of Motor Vehides, National Law Enforcement TelecommunicaGons Systern
appropriate authority indica0ng that Vendor is ac6ng as an Agent of the Customer for the
purposes of accessing vehicle ownership data pursuant to the list of pem)issibi
delineated in the Drivers Privacy Protection Act 18 U.S.C. § 2721. Section (b) (1) and as
may otherwise be prwided or required by an provision of applicade state law; and

2.1.11. If feasible, and only after all necessary approvals have been obtained from utilities and
other govemmental entities with jurisdiction, City shall allow Vendor to access power from
exiting power sources at no cost to City and shall allow or facillate access to traffic signal
phase connecSons to a puu box, pole base, or controller cabinet nearest to each Camer
System within the City's jurisdiction; and

2.1.12. The Police Department shall process each potential violation in accordance with State
L.aws and/or City Ordinance within seven (7) business days of its appearance to
determine which violadons will be lasued as Citations or Notices of Víolation or as soo
as reason8Bly Macticèl in~the event of techtiical difficulues, power outages, or othÂ
c nces beyond the City's control, or with the consent or approval of Vendor for

2.1.13. City shall prwide access to the internet for the purpose of processing violations and
adjudications; and

2.1.14. Vendor shall provide the Police Department with workstations monitors for citation review
and said rnanitors shall have a rninimum resoluGon of 1280 X 1024 and said anonitors
shall be retumed to ATS in the event of terminaBon of this Agreement; and

2.1.15. For opumal data throughout, Police Department / Adjudication workstations should be
connedted. to a high-speed iiiternet connection with bandwidth of T-1 or greater. Vendor
wiu cooRunate direcuy with the City's information Technology (IT) Department on
instaHatton and implementation of the computedzed aspects of the prógram; and

2.1.10. Police Department shall provide signatures of all authorized police users who will review
events and approve citations on forms provkled by ATS: and

2.1.17. In the event that rernote access to the ATS Axsis VPS System is blocked by City's
network secunty infrastructure, the City's IT Departraent and the counterparts at STS
shall coordinate to faclitate appropriate comrnunicaUons access while maintaining
required security measures.
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EXHIBIT "C"

Maintenance

equipme t w11 ® Morcemem systems and related. e sole responsibility of Vendor, induding but not firnited to
m ntaining the casings of the carneras induded in the Vendor System and all oth
Equiprnent in reasonable dean and graffiti-free condition.

Br d n Tr f e 9 esent.

PTWh of di necessary communication, broadband and telephone Ices
Designated Intensection will be the so e responsibility of the Vendor.

el services to the Designated Intersections will be

o t he flash its endor sha
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EXHIBIT "D"
infraction Processina

1. All infrac6ons Data shall be stored on the Vendor System;

2. The Vendor System shall process infractions Data gathered from the Designated Intersection into
a format capable of review by the Authorized Employee via the Vendor System;

3. The Vendor shall make the Inllial detemlination that the irnage meets the requirements of th
Ordinance and this Agreement, and is otherwise sufficient to enable the City to meets its burde
d Dernonstration a violation of the Ordinance. If the Vendor determines that the standard
not met, the Image shall not be processed any further.

4. The Vender System shall be accessible by the Authorized Employee through psivate network i
encrypted format by use of a confidential password on any computer equipped with a high-speed
internet connection and a web bmwser.

5. Vendor shall provide storage capabilities for the City to store infractions identified for prosecudon
for a period of Hme of no t iess than four (4) years after final disposidon of a case.

6. Vendor shall provide the Authorized Employee with access to the Vendor System for the
purposes of reviewing the pre-·processed infractions Data within seven (7) days of the theri
of the infracSon Data frorn the applicable Designated intersections.

7. The Cky shall cause the Authorized Emøoyee to review the Infractions Data and to determine
whether a Notice of infraction shall be issued with respect to each Potennal Irfraction captured
withm such infraction Data, and transmit each such deterrninadon to Vendor using the softwar

VE O BY AC IEDG D AG EES THAT E ECl I N I
NOTICE OF INFRACTION SHALL BE.SOLE, UN!!4TERAL AND EXCLUSIVE DECIS O
THE AUTHORIZED EMPLOVEE AND SHALL BE MADE IN SUCH AUTI-lORIZED EMPLOYEE S
SOLE DISCRETION (A "NOTICE OF INFRACTION DECISION"). AND IN NO EVENT SHALL
VE R VE THE ABILTIY OR AUTHORIZATION TO MAKE A NOTICE OF INFRACTION

8. With respect to each Authorized Infraction, Vendor shall print and mail a Notice of infracdon
within seven (7) days after Vendor's receipt of such authorization from the City's Authorized
Ernployee; provided, however, during the Warning Period, warning Infraction notices shell be
issued in respect of all Authorized Infractions;

9. Vendor shall provide a toll-free telephone nurnber, at its sole expense, for the purposes of
answering citizen inquales.

10. Vendor shall permit the Authorized Employee to generate monthly reports using the Vendor
Standard Report System.

11. Upon Vendor's receipt of a written request frorn the City and in addition to the Standard Reports
Vendor shall provide, without costs to the City, reports regarding the processing and issuance of
Notices of Infraction, the maintenance and downtime records of the Designated intersections and
the functionality of the Vendor System with respect thereto the City in such format and for such
periods as the City may reasonably request, without cost to the City;

12. Upon Vendor's receipt of a written request from the City at least fourteen (14) calendar days in
dvance of a heanng, Vendor shall provide expert witnesses for use by the City in prosecuti
nfracDon, before the City's hearing officer, at no cost to the City;
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13. Vendor shall provide such training to City personnel as shall be reasonable necessary in order to
allow such personnel to act as expert vAtnesses on behalf of the city with respect to the Red
Light Enforcement Program. However, if a specific case requires testimony on the technical
aspects of the equipment, upon City's request Vendor shall provide the City with an expert in thehearing in that case at no cost to b City.

14. ng the Waming Period, Vendor shalf implement a public relations program in coordination
indu u approval, at no cost to the city in accordance with the elements

15. Notice of infraction Form. Vendor shall prepare and provide to City a Notice of infraction F
that provides, at a rninimum, the following informa6cn:

a. name and address of the owner of the vehide invdved in the Infraction;

b. the registration number of the vehide involved in the infracHons-
c. a citation to the City's Ordinance vidated;

d. the loca6on of the intersection where the infraction occurred;

e. the data and tirne of the infraction;

f. a copy of the recorded image of the infraction;

g. he ee and charges imposed and the date by which the fee and charges must

h. Instructions on all methods of payment for the fee;

i. a d r la emen the time limit to fue an appeal and describing the procedure for

j. a statement that the City's traffic infraction officer has reviewed arid observed the
recorded images evidencing the violation of the Ordinance and has found reasonable and
probable grounds to beheve that an infracBon has occurred and can identify the reensetag number of the violating vehide; and

k. a conspicuous statement, printed on larger font than the remaining statements on the
Notice of Infraction, and bdded, stating that if the ovnier of the vehide falls to pay the civil
fee wthin the Sme allotted, or fails to timely appeal the infraction, the owner shall be
deemed to have waived his or her right to contest the infraction, and has admitted to thinfraction reflected in the Notice of infradion.

16. Vendor agrees that the City shall have the right to review and approve the form Notice of
.nfracSon prior to its use, and that in the event City determines addi6onal information should be
induded in the Notree of infraction, Vendor shall modify the Notice of infradion form at its sde

to comply mth those requirements, subject only to space limitations on the notice

17. For any City using ATS lockbox or epayment services, ATS will establish a demand depositaccount bearing the title, "American Traffic Sdutions, Inc. as agent for Customer" at U.S. Bank
All funds collected on behalf of Customer will be deposited in fifts account and transferred by
wire the first business day of each week to the Customers primary deposit bank. The
Custgmer will identify the account to receive funds wired from U.S. Bank. If desired, Customer
will sign a W-9 and blocked account agreement, to be complete by the Customer, to ensure the
Customers financial interest in said U.S. Bank account is preserved.
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EXHIBIT "E"

Compensation & Pricing

Thena will be no charge to City during the Warning Period, and Vendor shall not receive
any compensation forany notices sent during the Waming Period.

At the conclusion of the Waming Period, Notices of Infraction may be issued with a civil
penalty of $158.00 per citation and the parties to this Agreement hereby acknowledge
that in accordance with State Law, revenue received from this civil penalty shall b
distributed in the following manner-

�042$83.00 to the Department of Revenue
(Vendor is responsible for disbursements)

�042$40.00 to the City of Hollywood

�042$35.00 to Vendor

Optional Service: Vendor shall receive 30% of recovered revenue in addition to its
normal fee if vendor is required to exercise additional delinquent collection methods due
to initla! nonçayment of citation.
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EXHIBIT "F'

Addl#onal Richts and Obilaations
Vendor and the City shall respecforely have the additional rights and oNigations set forth below-

t of a f uit ty I armadon and educadon efforts, induding but not limited to the
the Red Light Photo Enforcement Progr a s a dules for any public launch of

ponsiN aresponsiNa for installing such Signage. The Vendor shall be sofety
rule, or regulation of any Gover n pos6ng r®ed pursuant to any law,
and County Ordinances, State Statutes Sio ace"), including, but not limited to, the City
Reguladons and shall assist in determini 8 Department of Transportation (FDOT)
responslNe for obtaining all necessary app a Gov ntalsuch gnable. Vendor shall be

ri the ncing a da nage shall meet or communicate on a weeldy basis
Waming Period Date, and wu! communical execu6an hereof and ending on the termination of the
Term, at such times and places as the V or reainder of the
mutually agree, or Pmiect Manger and the City Project Manager shall

a man tha i laS ste se the Red Light Photo Enforcenwnt Program in
the Vendor System of the Vendor Photo Enf BT DUMr Person fræ using
constructed or rnaintained by Vendor for § . . Program with respect to any intersection
overburden the Vendor System or tiie VW Perabn, or wh ch could derdage, disable, impair or
attempt to gain unauthorized access to (i) any accou 6. aM the ofty shall not
or networks connected to the Vendor S 8on, ( any ceputer systerns
made available by Vendor to the City by means# . aW matedals or infónúation not intentionally
whatsoever, nor shall the City cause any·ok P m or any other method

E To the extent permitted by law, the City shau rnainfaln the confidendal of
or other process or device fcr accessi the Vend ' password
Enforcement Program. ng or System or using the Red t.lght Photo

regula ne rig the o her ung Wh respect to any applicable rules or
including but not limited to rules and regulat �042p e othw part½
proprietary informaUon, and when so advlw ons re ating to the safeguarding of confidential or
such rules and regulaUons. , each of Vendor and the City shall obey any and all

7. The City shall prompHy reimburse Vendor for the f - �042
Vendor System, or any property or i C08l o repatnng or replacing any portion of the
he nda's t Wees, contractors age ts al the i suc ts be
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THE AMERICAN INSTITUTE OF ARCHITECTS

9
Bond ND.5036634

AIA Document A312

Performance Bond
Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable.

CONTRACTOR (Name and Address): SURETY (Narne and Principal Place of Business):
American Traffic Solutions, Inc. Bond Safeguard Insurance Company
7681 E. Gray Road 256 Jackson Meadows Drive, Ste 201
Scottsdale, AZ-85260 Hermitage, TN 37078
OWNER (Name and Address):

City of Hollywood
2600 Hollywood Blvd
Hollywood, FL 33020
CONSTRUCT10N CONTRACT

Date :
Amount: (s 1,000,000.00 ) One Million Dollars and 00/100
Descriptlòn (Name and 1.6cation): Hollywood, FL Red Light Enforcement Contract - Si,000,000

BOND
Date (Not earlier than Construction Contract Date): April 22, 2010
Amount: (S 1,000,000.00 ) One Million Dollars and 00/100
Modifications to this Bond: 60 None O See Page 3

CONTRACTOR AS PRINCIPAL SURETY
company: (Corporate Seal) Company: (Corporate Seat)
Ameriéan Traffic Solutions, i Bond Safeguar surance Company
Signature: Signature:
Name and Title: Coo/ EV P Narne and Title: Ethan Baker

Attomey-in-Fact
(Any additional signatures appear on page 3)

(FOR INFORMATION ONLY--Name, Address and Telephone)
AGENT or BROKER: OWNER'S REPRESENTATIVE (Architect, Engineer or
Willis of Arizona, Inc. other party):
11201 North Tatum Boulevard, Suite 300
Phoenix, AZ 85028
602-787-6000
MA DocuMENT A3T2 �042PERFORMANCE BoHo ANo PAYMENT BOND �042DECEt48ER 1984 ED. �042AIA �042
THE AMERICAN (HsTITuTE OF ARcHITECTs. 1735 NEW YORK AVE, N.w., WASHlHGTON, o,C. 20C# A312-1984 1
THIRD FRINTINC �042MARCH 1967
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1 The Contractor and the Surety, lointly and severally,
bind thernselves, their heirs, executors, administrators,
successors and assigns to the Owner for the performance
of the Construction Contract,whichis incorporated herein
by reference.
2 If the Contractor performs the Construction Contract,
the Surety and the Contractor shall have no obligation
under this Bond, except to participate in conferences as
provided in Subparagraph 3.1.
3 If there is no Owner Default, the Surety's obligation
under tiiis Bond shall arise aftar:

3.1 The Owner has notified the Contractor and the
Surety at its address described in Paragraph 10 below
that the Owner is considering declaring a Contractor
Default and has requested and atternpred to arrange a
conference with the Contraclor and the Surety to be
held no.t later than fifteen days after receipt of such
notice to discuss methods of performing the Construc-
tion Contract. If the Owner, the Contractor and the
Surelyagree, the Contractor shall be allowed a reason.
able time to perform the Construction Contract, but
such an agreement shall notwaive the Owners right, if
any, subsettuently to declare a Contractor Default; and
2.2 The Owner has dedared a Contractor Default and
fortnally terminated the Contractavs right to complete
the contract. Such Contractor Default shall not be de.
clared earlier than twenty days after the Contractor arrd
the Surety have received notice as provided in Sub,
paragraph 3.t and
3.3 The Owner has agreed to pay the Balance of the
Contract Price to the Surety in accordance with the
terms of the Construction Coñtract or to a contractor
selected to perform the Construction Contract in accor-
dance with the terms of the contract with the Owner.

4 when the Owner has sati.sfied the conditions of Para.
graph 3, the Surety shall promptly and at the Surety's ex.
pense take one of the following actions:

4.1 Arrange for the Contractor, with consent of the
Owner, to perform and complete the Construction
Contract; or
4.2 Undertake to perform and complete the Construc-
tion Contract itself, through Ils agents or through inde-
pendent contractors; or

4.3 Obtain bids or negotiated proposals from
qualified contractors acceptable to the Owner for a
contract for performance and completion of the Con-
struction Contract, arrange for a contract to be pre,
pared for execution by the Owner and the contractor
selected with the Owner's concurrence, to be secured
with performance and payment bonds executed by a
qualified surety equivalent to the bonds issued on the
Construction Contract, and pay to the Owner the
amount of damages as.described in Paragraph 6 in ex-
cess of the Balance of the Contract Price incµ~rred by the
Owner resulting from the Contractor's default; or
4.4 Waive its right to perform and cornplete, arrange
for completion, or obtain a new contractor and with
reasonable promptness under the circumstances-

.1 After investigation, determine the amount for

which it may be liable to the Owner and, as
soon as practicable after the amount is deler.
mined, tender payment therefor to the
Owner; or

.2 Deny liability in wholeor in.part and notify the
Owner citing reasons therefor.

5 If the Surety does not proceed as providedin Paragraph
4 with reasonable promptness, the Surety shall be deerned
to be in default oli this Bond fifteen duys after receipt of an
additional written .notice from the Chyner to the Surety
demand.ing tha(the Surely perform its obligations under
this Bond, and the OWrie.r shall be entitled to eülorce any
remedy avañable lo the Owner. If the Surety proceeds as
Providedin Subparagraph4.4. and the Owner refuses the
Payment tendered or the Surety has denied liability, in
whole or in part, withotit further notice the Ownershall be
entitled to enforce any remedy available to the Owner.
6 After the Owner.has terminated the Contractor's right
to complete the Construction Contract, and if the Surety
elects to act under Subparagraph 4.1, 4.2, or 4.3 above,
then the responsibilities of the Surety to the Owner shall
not be greater than those of the Contractor under the
construction Contract, and the responsibilities of the
Owner to the Surety shall not be greater thanthoseof the
Owner underthe.Çonstruction Contract.Tothe limit of the
amount of this Boiíd, but subject to commitment by the
Ownerof the Balance of the ContractPrice to mitigation of
costs and damages on the Construction Contract, the Sure-
ty a obligated without duplication for:

6.1 The responsibilities of the Contractor for corree-
tion of defective work and completion of the Construc.
tion Contract;
s.2 Additional.legal, design professional and delay
costs resulting from the Contractor's Default, and re-
sutting from the actions or failure to act of the Surety
under Patagraph 4: and
6.3 Uquidated dama5es, or if no liquidated damages
are specified in the Construction Contract, actual dam-
ages caused by delayed performance or non-perfor-
mance of the Contractor.

7 The Suretyshatinot be liable to the Owneror others for
obligationsof the Contractor that are unrelated to the Con.
struction Contract, and the Balance of the Contract Price
shall not be reduced or set off on account of any such
unrelated obligations. No right of action shall accrue on
his Bond to any person or entity other than the Owneror
ts hèirs, executors, administrators or successors.

3 The Suretyherebywaives notice of any change, includ-
Ing changes of time, to the Construction Contract or to
related subcontracts, purchase orders and other obliga-tions.

9 Any proceeding, legal or equitable, under this Bond
may be Instituted in any court of competent jurisdiction in
the location in which thework or part of thework is located
and shall be instituted within two years after Contractor
Default or within two years after the Contractor ceased
workingorwithin two years after the Surety refuses or fails
to perform its obligations under this Bond, whichever oc.
curs first. If the provisions of this Paragraph are void or
prohibited by law, the minimum period of limitation avail.

Ath DocVMEirr un , pfRfoRMANCE BOND ANo PANINT BOND �042DECGMUER0 AttcHntcTs, ms New YORK AYE., N.W., WAsmch, or- m A312.1984 2
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able to sureties as a defense in the jurisdiction of the suit
shall be applicable.
10 Notice to the Surety, the Owneror theContractorshall
be mailed or delivered to the address shown on the sig�042
nature page.

11 When this Bond has been furnished to comply with a
statutory or other legal requirement in the locaGon where
the construction was to be perforrned, any provision in tilis
Bond conflicting with said statutory or legal requirement
shall be deemed deleted herefrom and provisions con.
forming to such statutory or other legal requirement shall
be deemed incorporated herein. The intent is that this
Bond shaft be construed as a statutory bond and not as a
common law bond.
12 DEFINITIONS

T2.T Balance of the Contract Price: The total amount
payable by the Owner to the Contractor under the
Construction Contract after all proper adjustments
have been made. including allowance to the Con-

tractor of any amounts received or to be received by
the Ownerin settlement of Insurance or other claims
for dama es to which the Contractor is entitled re.
duced valid and proper payments made toor on
behalf the Contractor under the Construction Con-
tract.
12.2 Construction Contract: The agreement between
the Owner and the Contractor identified on the sig.
nature page, including all Contract Documents and
changes thereto.
12.3 Contractor Default: Failure of the Contractor
which has neither been remedied nor waived, to per'-
form or otherwise to comply Mth the terms of the
Construction Contract.
12.4 OwnerDefault: Failure of the Owner, which has
neither been remedled nor waived, to pay the Con-
tractor as required by the Construction Contract or to
perform and complete or complywith the other terms
thereof.

MODIFICATIONS TO THIS SOND ARE AS FOL1.OWS:

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.)

CONTRACTOR AS PRINCIPAL SURETY
Company: (Corporate Seal) Company: (Corporate Seal)

Signature: Signature:
Name and Title: Name and Title:
Address: Address:

AtA DOCUMENT Atti. PERFORMANCE BOND AND PAYMENT BOND �042DECEMBER 1964 Eo. �042AIA. 3
AM tNSTI O ARCHITECTs. tus NEW YOfX AVL. N.W., WA$HENGTON. O.C. 20006 22-M 3
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POWER OF ATTORNEY AO

Bond Safeguard -cec
KNOW ALL MEN BY THESE PRESENTS, that BOND SAFEGU REl U CE MPANY

principal oRicain lam r 11 ois heregglyt : ay1N. Woo, Wary.an em o e e
Ethan Mito el B er *** * * ,

its true and lawful Attorney(s)-In-Fact to make, executs, seal and deliver for, and on ita behalf as surely, any and all bonds undertakings
or other writings obügatory in nature of a bond.

This authority is made under and by the authority of a resolution which was passed by the Board of Directors of BOND
SAFEGUARD INSURANCE COMPANY on the 7th day of November, 2001 as follows;

Resolved, that the President of the Company is hereby authorized to appoint and empower any representative of the Company
or other person or persons as Attomey-In-Fact to execute on behalf of the Company any bonde, undertaldngs, policles, contracts of
Indernnity or other writings obligatory in nature of a bond not to exceed $1,000,000.00, one Million Dollars, which the Company might
execute through its duly elected of5cers, and afH× the seal of the Company thereto. Any said execuBon of such docurnents by en
Attorney-in-Fact shal be as binding upon the Company as if they had been duly executed and acknowledged by the regularly elected
officers of the Conpany. Any Attomey-In-Fact, so appointed, may be removed for good cause and the authority so granted ruey be
revoked as speciHed in the Power of Attomey.

Resolved, that the signature of the President and the seal of the Company snay be affixed by facsimile on any power of
attorney granted, and the signature of the Vice President, and the seal of the Company may be allixed by facsimile to any certificate of
any such power and any such power or castlReate beadng such facsimile signature and seat shall be valid and binding on the Company.
Any such power so executed and sealed and certlHeate so executed and sealed shall, with respect to any bond or undertaking to which
it is attached, continue to be valid and binding on the Company.

IN WITNESS THEREOF, BOND SAFEGUARD INSURANCE COMPANY has caused this instrument to be signed by its
President, and its Corporate seal to be afRxed this 7th day of November, 20%

BOND SAFEGUARD INSURANCE COMPANY

BY
David E. Campbell' --

President

ACKNOWLEDGEMENT

On this 7th day of November. 2001, before me, personally came David E. Campbell to me known, who being duly swom, did
depose and say that he is the President of BOND SAFEGUARD INSURANCE COMPANY, the corporaGon described in and which
executed the above instrument; that he executed said instrutnent on behalf of the corporation by authority of his ottice under the By-laws
of said corporation.

"ONMCIAL SEAL"
MAUREENK AYE

Notary Public, State ofIllinels
My comrnission Expires 09/2U13

CERTIFICATE

I, the undersigned, Secretary of BOND SAFEGUARD INSURANCE COMPANY, An Illinois insurance Company, DO HEREBY
CERTIFY that the original Power ofAttomey of which the foregoing is a true and correct copy, is in full force and eHect and has not been
revoked and the resolutions as set forth are now in force.

Signed and Sealed at Lorribard, Illinois this Day ol , 20
/ms

r.Leios6 muues
ce== Donald D. Buchanan

Secretary

"WARttlNG: Any person who knowingly and with Intent to defraud any insurance company or ottier person, filas an applicatIon for insurance
or statement of claim containing any metarially falso information, or conceals for the purpose of misleading,1nformation conceming any fact
material thereto, commits a fraudulent insurance act, which is a crkna and subjects such person to criminal and civil penettles."

eSi
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FIRST AMENDMENT TO THE AGREEMENT BETWEEN THE CITY OF HOLLYW
FLORIDA AND AMERICAN TRAFFIC SOLUTIONS, INC. FOR THE PHOTO RED

LIGHT ENFORCEMENT PROGRAM

THIS FIRST AMENDMENT to the Agreement dated May 3 2010
made and entered into on 3e_pt 2 9 , 2010, by and between the City of Holl
a municipal corporation of the State of Florida ("City") and American Traffic So
inc., a Kansas Corporation, licensed to do business in the State of Florida ("ATS").

RECITALS

WHEREAS, on May 3, 2010, the City and ATS entered into an
pursuant to RFP-4185-09-JE for ATS to provide services to implement and ca
City's Red Light Enforcement Program; and try on the

WHEREAS, on May 14, 2010, Governor Charlie Ciist signed into I lat
Laws of Florida Chapter 2010-80, which took effect on July 1, 2010 and est blis ed
uniform standards for local governments to use cameras to enforce state statut
relating to red light violations; and �042³

WHEREAS, Laws of Florida, Chapter 2010-80 mandates that the parties amend
the existing agreement to comply with the statutory language impacting pricing terms
and vendor reimbursement;

NOW, THEREFORE, in consideration of the mutual covenants herein, and for
other valuable consideration received, the receipt and sufficiency of which are hereb
acknowledged, the parties agree as follows:

1. That Exhibit "E" entitled Compensation & Pricing attached hereto and
incorporated herein by reference is hereby amended as more specifically set
forth in the attached Exhibit "E".

2. That the Parties hereby acknowledge and agree that the City's Red Light
Camera Program shall be in conformity with State law and the City's
Ordinance No. 0-2010-27.

Page 1 of 4 --
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3. All other terms and conditions of the May 3, 2010 Agreement shall remain in
full force and effect.

IN WITNESS OF THE FOREGOING, the parties have set their hands and seals the
day and year first written above.

ATTE .

Pdtricia A Cerny, MMC
City Clerk

Approved as to Form & Legality
for the use and reliance of the
City of Hollywood, Fl rida, nly.

RE P. SHE ßL I
C A TORNEY

CITY HOL YW , a municipal
Corpo ation e t e of Florida

By:
Pe'RÍr Bober,171ayor

Approved by:
Matthew Lalla, Director
Financial Services

Vendor

t ess: American Traffic Sol tions, Inc.

By:

n ame: ßV t ylL iti©¼tle e Ourci, n

Page 2 of 4
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EXHIBIT "E"
Compensation & Pricinq

There will be no charge to City during the Warning Period, and Vendor shall not receive
any compensation for any notices sent during the Warning Period.

At the conclusion of the Warning Period, Notices of infraction may be issued with a civil
penalty of $158.00 per citation.

1.0 Description of Pricing

Fees are based on per approach, per month and are as follows:

Lane based pricing:
(Plus certified mail processing surcharge of $4 per piece metered for mailing
Uniform Traffic Citations no retum receipt). Vendor shall invoice the City on a
semi-annual basis for the certified mail processing surcharge, provided however
that the Vendor shall waive the City's obligation to pay said surcharge if the
surcharge expense contributes to a reduction in revenue where the Vendor's
revenue exceeds the City's gross revenue.

�042For 1 or 2 lanes $3750 per camera per month
�042For 3 or 4 lanes $4750 per camera per month
�042For 5 or 6 lanes $5750 per camera per month

A $500 per month discount will be applied per camera on the pricing of "For 3 or
4 Lanes" and "for 5+ Lanes" fee for each month during the first 12 months after
installation, provided that the camera is installed during the first 12 months after
the Date of the Amended and Restated Agreement.
Notwithstanding the termination provision in subsection 6.1 of the agreement, the
City reserves the right during the first two (2) years of this agreement to terminate
if the monthly gross revenue to the City fails to exceed the monthly fee paid to
the vendor during any 180 day period. The City's right to terminate with or
without cause after the first two (2) years of this agreement will remain in full
force and effect.

If after the first 18 months of this agreement, an installed approach averages less
than 3 citations per day, over any 90 day period, Vendor agrees to relocate the
approach to a mutually agreeable new location, at no cost to City.

Service Fees include: Vendor shall absorb all costs required and associated
with camera system installation, maintenance and on-going field and back-office
operations, to include all violation processing services, DMV records access
mailing of warning notices, mailing of Notice of Violation with retum envelope,

Page 3 of 4
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Exhibit "E" continued

certified mail processing of all Uniform Traffic Citations, lockbox and payment
processing services, call center support for general program questions and public
awareness program support.

2.0 Most Favored Customer. Vendor hereby warrants and represents that the City of
Hollywood shall receive the vendor's best pricing for services rendered for State
of Florida jurisdictions for similar size and scope. At any time, the City shall have
the nght to request a change in pricing structure to meet the same terms as any
other city. Any pricing change shall be negotiated in good faith by the parties.

Page 4 of 4 --
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IN THE COUNTY COURT IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA,
CASE NO.: 11-06828 TI 40A

Plaintiff, JUDGE TERRI-ANN MILLER

v.

ERIC AREM,

Defendant.

ORDER GRANTING DEFENDANT'S MOTION TO DISMISS
RED LIGHT CAMERA CITATION

(Second Amended)

THIS CAUSE, having come before this Court on December 1, 2011 for trial

on February 17, 2012 for re-hearing, of a red light camera infraction, which was

issued pursuant to Florida Statute 316.0083, also known as "The Mark Wendall

Traffic Safety Program Act." Counsel for the Defendant appeared and argued that

the City ofHollywood was prosecuting these alleged violations without complying

with Florida Statute 316.650 (3)(c).

The testimony elicited during the trial demonstrated that the Community

Service Office (CSO), as the traffic infraction enforcement officer, was not

personally "providing by electronic transmission a replica ofthe traffic citation data

to the court having jurisdiction over the alleged offense...," as required by Florida

Statute 316.650 (3)(c), but was merely hitting the "accept" button to begin the

process of generating a Notice ofViolation (NOV) once she had viewed the video
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of the alleged infraction and determined that a violation had taken place. Those

NOVs that were not paid within thirty (30) days eventually turned into Uniform

Traffic Citations (UTC), issued directly by American Traffic Solutions (ATS), a

vendor for the City of Hollywood. The testimony also showed that although the

CSO believed that ATS was communicating with the Clerk of Court once the UTC

was issued, the CSO had no personal knowledge of the communication, what

information was sent to the Clerk, and when it was done. Further, no testimony

was ever eilicited to prove that, even as of the date ofthis hearing, that this statutory

provision has as yet ever been complied with.

A plain reading of this statute demonstrates the intent of the legislature.

Florida Statute 316.650(3)(c) requires that a traffic infraction enforcement officer,

which in this case was a CSO, provide the required information to the Clerk, not

for it to be supplied to the clerk by a third party vendor. The City's argument that

ATS is authorized to make such communication with the Clerk is unpersuasive to

the Court. There is no statute authorizing this process ofhaving an entity other

than the Department of Highway Safety and Motor Vehicles, a county or a

municipality, electronically transmit a replica of the traffic citatation data to a court

having jurisdiction over an alleged infraction. This data, once transmitted to the

clerk of a court, begins the procedure whereby a court might ultimately adjudicate

the matter. Therefore, here it has become that a third party non-governmental

entity rather than a governmental one which in essence is conferring upon a court

the jurisdiction to hear a matter, contrary to the provisions of the statute.
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The procedure employed by the City ofHollywood in this case is also

actually contrary to Florida Statute 316.0083(1)(a) which provides in pertinent part:

...This paragraph does not prohibit a review (emphasis supplied) of
information from a traffic infraction detector by an authorized
employee or agent of the department, a county or a municipality before
issuance (emphasis supplied) of the traffic citation by the traf/ic
infraction enforcement officer. (Emphasis supplied).

What appears to have occurred in this case is that the traffic infraction enforcement

officer (CSO) reviewed the information from the traffic infraction detector, and the

UTC was issued by a vendor, ATS, the agent for the City ofHollywood.

As such, the appropriate remedy for non-compliance by the City of

Hollywood with these statutes is the dismissal of the citation.

It is thereby ORDERED and ADJUDGED that the citation herein is

DISMISSED.

Regardless, in view of the fact that the process and procedure employed by

the City ofHollywood herein is the same process and procedure which is employed

by any of the several cities in Broward County currently citing vehicle owners

pursuant to Florida Statute 316.0083, and given the fact that there has also been at

least one conflicting ruling involving this issue which this Court is aware of, by

Broward County Court Judge Steven DeLuca in case number 11-005631TI20A,

there exists the probability that defendants will continue to obtain conflicting

rulings based on different interpretations of the same statute, depending wholly on

the happenstance ofwhich city the offense was allegedly committed in. Given this,
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O O
and that this issue arises each time a vehicle owner is cited on a daily basis,

pursuant to Florida Statute 316.0083, this Court certifies the following questions to

the Fourth District Court of Appeal as a matter of great public importance:

Does Florida Statute 316.0083 (1)(a) authorize a municipality to delegate and
have a private vendor actually issue Florida Uniform Traffic Citations, when
notices ofviolation, (also issued by the vendor), are not complied with,
where the only involvement of the traffic infraction enforcement officer in
the entire process is to push a button saying "Accept" after having viewed the
image of an alleged violation electronically transmitted by the vendor?

Does Florida Statute 316.650(3)(c) permit a traffic infraction enforcement
officer to delegate to a non-governmental entity, such as a private vendor ofa
municipality, his or her statutory duty to electronically transmit a replica of
traffic citation data to a court having jurisdiction over the alleged offense or
its traffic violations bureau?

And if the answer is in the negative to either question, is dismissal the
appropriate remedy?

DONE and ORDERED in chambers, Broward County, Florida on this

day of , 2012.

TERRI-ANN MILLER
COUNTY COURT JUDGE

Copies furnished to:
Ted L. Hollander, Esq.
City Attorney, City ofHollywood, Florida
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O O
IN THE COUNTY COURT OF THE
17TH JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA

CASE NO.: 11-068287TI40A
CITY OF HOLLYWOOD, a
Political subdivision of the
STATE OF FLORIDA,

Plaintiff, . JUDGE: TERRI-ANN MILLER

v.

ERIC AREM,

Defendant.

NOTICE OF APPEAL

NOTICE IS GIVEN that the PlaintifEAppellee, CITY OF HOLLYWOOD, a Political subdivision of

the STATE OF FLORIDA, appeal to the Fourth District Court of Appeal, the County Court's Second

Amended Order in the above-styled matter granting Defendant, ERIC AREM's, Motion to Dismiss Red Light

Camera Citation, wherein the Court certified questions pertaining therewith to the Fourth District Court of

Appeal as issues ofgreat pubic importance.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy ofthe foregoing was mailed byU.S. Mail to efendant,
Ted L. Hollander, 1580 South Federal Highway, Fort Lauderdale, FL 33316 on this the day of
April, 2012.

Respectfully Submitted,

JEFFREY P. SHEFFEL
Lo CITY ATTORNEY

CITY OF HOLLYWOOD
I .r 2600 Hollywood Boulevard

Suite 407
o Telepho · (954) 921-3435

a Facs e: 95 921-30

e L. Casanova
unicipal Prosecutor

Fla. Bar No.: 0066254
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IN THE COUNTY COURT OF THE
17TH JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA

CASE NO.: 11-068287TI40A
CITY OF HOLLYWOOD, a
Political subdivision of the
STATE OF FLORIDA,

Plaintiff, JUDGE: TERRI-ANN MILLER

v.

ERIC AREM,

Defendant.

NOTICE OF FILING

COMES NOW Plaintiff, CITY OF HOLLYWOOD, a Political subdivision of the STATE OF

FLORIDA, by and through its undersigned counsel pursuant to Florida Rules ofAppellate Procedure 9.160 (b)

hereby files the attached Second Amended Order granting Defendant, ERIC AREM's, Motion to Dismiss Red

Light Camera Citation, whereby the County Court certified the issue as a matter ofgreat public importance.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copyofthe foregoing was mailed by U.S. Mail to counse r efendant,
Ted L. Hollander, 1580 South Federal Highway, Fort Lauderdale, FL 33316 on this the day of
April, 2012.

Respectfully Submitted,

JEFFREY P. SHEFFEL
CITY ATTORNEY
CITY OF HOLLYWOOD
2600 Hollywood Boulevard

5 Suite 407
o Tele e: (954) 921-3435

. È Fac e: ( 54) 92 081

B
Julie L. Casanova
Municipal Prosecutor
Fla. Bar No.: 0066254
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IN THE COUNTY COURT IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, �040
CASE NO.: 11-0682 TI 40A

Plaintiff, JUDGE TERRI-ANN MILLER

v.

ERIC AREM,

Defendant. .

ORDER GRANTINGDEFENDANT'S MOTION TO DISMISS
RED LIGHT CAMER4 CITATION

(Second Amended)

THIS CAUSE, having come before this Court on December 1, 2011 for trial

on February 17, 2012 for re-hearing, of a red light camera infraction, which was

issued pursuant to Florida Statute 316.0083, also known as "The Mark Wendall

Traffic Safety Program Act " Counsel for the Defendant appeared and argued that

the City ofHollywood was prosecuting these alleged violations without complying

with Florida Statute 316,650 (3)(c).

The testimony elicited during the trial demonstrated that the Community

Service Office (CSO), as the traffic infraction enforcement officer, was not

personally "providing by electronic transmission a replica of the traffic citation data

to the court havingjurisdiction over the alleged offense...," as required by Florida

Statute 316.650 (3)(c), but was merely hitting the "accept" button to begin the

process of generating a Notice ofViolation (NOV) once she had viewed the video
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O O
ofthe alleged infraction and determined that a violation had taken place. Those

NOVs that were not paid within thirty (30) days eventually turned into Uniform

Traffic Citations (UTC), issued directly by American Traffic Solutions (ATS), a

vendor for the City ofHollywood. The testimony also showed that although the

CSO believed that ATS was communicating with the Clerk ofCourt once the UTC

was issued, the CSO had no personal knowledge of the communication, what
information was sent to the Clerk, and when it was done. Further, no testimony

was ever elicited to prove that, even as of the date of this hearing, that this statutory
provision has as yet ever been complied with.

A plain reading ofthis statute demonstrates the intent of the legislature.

Florida Statute 316,650(3)(c) reauires that a traffic infraction enforcement officer,

which in this case was a CSO, provide the required information to the Clerk, not

for it to be supplied to the clerkby a third party vendor. The City's argument that

ATS is authorized to make such communication with the Clerk is unpersuasive to

the Court. There is no statute authorizing this process ofhaving an entity other

than the Department ofHighway Safety and Motor Vehicles, a county or a

municipality, electronically transrnit a replica of the traffic citatation data to a court

havingjurisdiction over an alleged infraction. This data, once transmitted to the

clerk of a court, begins the procedure whereby a court might ultimately adjudicate

the matter. Therefore, here it has become that a third party non-governmental

entity rather than a governmental one which in essence is conferring upon a comt

the jurisdiction to hear a matter, contrary to the provisions of the statute.
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The procedure employedby the City ofHollywood in this case is also

actually contrary to Florida Statute 316.0083(1)(a) which provides in pertinent part:

...This paragraph does not prohibit a review (emphasis supplied) of
information from a traffic infraction detector by an authorized
employee or agent of the department, a county or a municipalitybefore
issuance (emphasis supplied) of the traffic citation by the traffic
mfraction enforcementofficer. (Emphasis supplied).

What appears to have occurred in this case is that the trafTic infraction enforcement

officer (CSO) reviewed the information from the traffic infraction detector, and the
UTC was issued by a vendor, ATS, the agent for the City ofHollywood.

As such, the appropriate remedy for non-compliance by the City of

Hollywood with these statutes is the dismissal of the citation.

It is thereby ORDERED and ADJUDGED that the citation herein is
DISlWISSED.

Regardless, in view of the fact that the process and procedure employed by

the City ofHollywood herein is the same process and procedure which is employed

by any of the several cities in Broward County currently citing vehicle owners

pursuant to Florida Statute 316.0083, and given the fact that there has also been at
least one conflicting ruling involving this issue which this Court is aware of, by

Broward County Court Judge Steven DeLuca in case number 11-005631TI20A,

there exists the probability that defendants will continue to obtain conflicting

rulings based on different interpretations ofthe same statute, depending wholly on

the happenstance ofwhich city the offense was allegedly committed in. Given this,
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and that this issue arises each time a vehicle owner is cited on a daily basis,

Pursuant to Florida Statute 316.0083, this Court certifies the following questions to

the Fourth District Court ofAppeal as a matter of great public importance:

Does Florida Statute 316.0083 (1)(a) authorize a municipality to delegate and
have a pnvate vendor actually issue FloridaUniform Traffic Citations, when
notices ofviolation, (also issued by the vendor), are not complied with
where the only involvement ofthe traffic infraction enforcement officer in
the entire process is to push a button saying "Accept" after having viewed the
image ofan alleged violation electronically transmitted by the vendor?

Does Florida Statute 316.650(3)(c) permit a traffic infraction enforcement
officer to delegate to a non-governmental entity, such as a private vendor ofa
municipality, his or her statutory duty to electronically transmit a replica of
traffic citation data to a court havingjurisdiction over the alleged offense or
Its traffic violations bureau?

And if the answer is in the negative to either question, is dismissal the .
appropriate remedy?

DONE and ORDERED in chambers, Broward County, Florida on this
day of #4.(M.. , 2012.

TERRI-ANN MILLER
COUNTY COURT JUDGE

Copies furnished to:
Ted L. Hollander, Esq.
City Attorney, City ofHollywood, Florida
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, 1525 PALM BEACH LAKES BLVD., WEST PALM BEACH, FL 33401

April 17, 2012

CASE NO.: 4D12-1312
L.T. No. : 11-68287T140A

CITY OF HOLLYWOOD, ETC. v. ERIC AREM

Appellant / Petitioner(s), Appellee / Respondent(s).

BYORDEROFTHECOURT:

It appearing that Appellant has invoked the discretionary jurisdiction of this court
to review a final order, otherwise appealable to the Circuit Court, in which the County
Court has certified a question of great public importance, it is

ORDERED that, within 10 days from this Order, Appellant(s) may file a brief
memorandum (orgininal, plus one copy), not to exceed five (5) pages, addressing
whether this court should exercise its discretion to review the order in question under
rule 9.160, Fla.R.App.P., along with an accompanying appendix (originial only)
containing such documents from the record in the County Court as are necessary to
Appellant's arguments. Appellee(s) shall have 10 days thereafter to file a response,
also limited to five (5) pages (original, plus one copy).

FURTHER ORDERED that all other times are tolled pending order of this court
as to the exercise of this court's discretionary jurisdiction.

I HEREBY CERTIFY that the foregoing is a.true copy of the original court order.

Served:

Howard Forman, Clerk Julie L. Casanova Ted L. Hollander

ok

RII8NBEUTTENMULLER, clerk
Fourth District Court ofAppeal -
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IN THE CIRCUIT COURT OF THE 17TH
JUDICIAL CIRCUIT, IN AND FOR
BROWARD COUNTY, FLORIDA

CASE NO. 11-068287TI40A

CITY OF HOLLYWOOD, a
Political subdivision of the
STATE OF FLORIDA,

Plaintiff/Appellant

ERIC AREM, 9?

Defendant/Appellee

DESIGNATION TO THE COURT REPORTER

NOTICE IS GIVEN, that Defendant/Appellant, CITY OF HOLLYWOOD, files this

Designation to the Court Reporter to transcribe an original and two (2) copies of the following

portions of the proceedings to be used in this appeal:

1. The proceedings recorded by Digital Court Reporting Services, on February 17,

2012, before the Honorable Terri-Ann Miller, at the South Satellite Courthouse, 3550 Hollywood

Boulevard, in courtroom 220.

2. The court reporter is further directed to file the original with the clerk of lower

tribunal.

I, counsel for Appellant, certify that, Digital Court Reporting Services has been contacted

and financial arrangements have been made.



CERTIFICATE OF SERVICE

I HEREBY CETIFY that a true and correct copy of the foregoing has been furnished by

mail to Jason T. Foreman, Esq., Counsel for Appellee, 1525 Pahn Beach Lakes Boulevard, West

Pahn Beach, Florida 33401, Digital Reporting Services, Broward County Courthouse, 201 SE 6*

Street, Room 475, Fort Lauderdale, Florida 33301, on this3 y ofApril, 2012.

Respectfully submitted,

JEFFREY P. SHEFFEL,
CITY ATTORNEY
City ofHollywood
2600 Hollywood Boulevard
Room 407
Hollywood, FL 33020
Telephone: (954) 921-3435
Teleco le : (954) 921-3081

By:
e L. Casanova

unicipal Prosecutor
Fla. Bar No.:0066254
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]N THE CIRCUIT COURT OF THE 17TH
JUDICIAL CIRCUIT, IN AND FOR
BROWARD COUNTY, FLORlDA

CASE NO. 11-068287TI40A

CITY OF HOLLYWOOD, a
Political subdivision of the
STATE OF FLORIDA,

Plaintiff/Appellant,

ERIC AREM, -g -
c cn

Defendant/Appellee,

DIRECTIONS TO THE CLERK

Plaintiff/Appellant, City of Hollywood, ("HOLLYWOOD") by and through their

undersigned counsel, directs the Clerk of this Court to include the following items in the Record

on Appeal, in addition to Plaintiffs items in the Record on Appeal, and also in addition to those

items normally included under Florida Rule of Appellate Procedure 9.200 (a)(1):

1. Order Granting Defendant's Motion to Dismiss Red Light Camera Citation dated

December 19, 2011.

2. City ofHollywood's Motion for Rehearing/Reconsideration of the Court's Order

Granting Defendant's Motion to Dismiss Red Light Camera Citation, dated December 20, 2011.

3. Amended Order Granting the Defendant's Motion to Dismiss Red Light Camera

Citation dated January 5, 2012.

4. City ofHollywood's Memorandum in Opposition to Motion to Dismiss Red Light

Camera Citation, dated February 10, 2012.

RiR
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5. Transcript ofCourt proceedings, dated February 17, 2012.

6. Second Amended Order Granting Defendant's Motion to Dismiss Red Light

Camera Citation dated March 12, 2012.

CERTIFICATE OF SERVICE

I HEREBY CETIFY that a true and correct copy of the foregoing has been furnished by

mail to Jason T. Foreman, Esq., Counsel for Appellee, 1525 Pahn Beach Lakes Boulevard, West

Palm Beach, Florida 33401, Digital Reporting Services, Broward County Courthouse, 201 SE 6*

Street, Room 475, Fort Lauderdale, Florida 33301, on this day ofMay, 2012.

Respectfully submitted,

JEFFREY P. SHEFFEL,
CITY ATTORNEY
City ofHollywood
2600 Hollywood Boulevard
Room 407
Hollywood, FL 33020
Telephone: (954)921-3435
Telecopier: (954) 921-3081

B .
ulie L. Casanova

Municipal Prosecutor
Fla. Bar No.:0066254
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
F TH DISTRICT, 1525 PALM BEACH LAKES BLVD., WEST PALM BEACH, FL 33401

A ON May 23, 2012

CASE NO.: 4D12-1312
L.T. No. : 11-68287T140A

CITY OF HOLLYWOOD, ETC. v. ERIC AREM

Appellant / Petitioner(s), Appellee / Respondent(s).

BYORDEROFTHECOURT:

ORDERED that this court accepts jurisdiction of this case, pursuant to Florida
Rule of Appellate Procedure 9.160. The parties shall proceed with the preparation of
the record and briefing in accordance with rule 9.160(g) and (h); further,

ORDERED that the proceedings in the trial court are stayed pending further
order of this court.

I HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:

Howard Forman, Clerk Julie L. Casanova Ted L Hollander (-.- · ..
Jason T. Forrnan

kb m

h4ARIL N BEUlTENMULLER, clerk
Fourth District Court ofAppeal -
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Sourn .
CASE SUMMARY

CASE No. 11-068287-TI40A
State of Florida § location: South

Vs § Judicial Officer: Miller, Terri-Ann
Arem, Eric Christopher § Filed on· 10/12/2011

§ Case Number History:
§ Unifonn Case Number: 062011TR068287A88840

CASE INFORMATION

Offense Citation Deg Date Case Type: Traffic Infractions
Jurisdiction: Hollywood

1. Red Light Camera Violation 2078LAJ TIO 08/17/2011 Case Flags: Appeal FiledSequence: 1 CTS Financial Balance

DATE CASE ASSIGNMENT

Current Case Assignment
Case Number 11-068287-TI40A
Court South
Date Assigned 11/14/2011
Judicial Officer Miller, Terri-Ann

PARTY INFORMATION
LeadAttorneys

State State of Florida

Defendant Arem, Eric Christopher Hollander, Ted L
1122 N24th Ave Retained
Hollywood, FL 33020 954-522-5926(W)

Officer Linda Bunetta - ID#HWO1786

DATE EVENTS & ORDERS OF TIIB COURT INDEK

10/11/2011 Must Comply By
Comply Date: 11/14/2011

10/12/2011 Case Created

11/09/2011 Plea (Judicial Officer: Clerk, Deputy)
1. Red Light Camera Violation

Written Plea Not Guilty Infraction

11/09/2011 File Defense Written Plea OfNot Guilty

11/09/2011 File Defense Motion To Dismiss
RED LIGHTCAMERA CITATION

11/09/2011 Not Guilty Request Judge

12/01/2011 Hearing/Infraction (1:30 PM) (Judicia10fficer- Miller, Tetri-Ann)

12/01/2011 Hrg Held / Infraction
//CRS//

Charges:1

12/01/2011 Disposition (Judicia1 0fficer Miller, Terri-Ann)
1. Red Light Camera Violation

Dismissed

PAGE 1 OF 2 Printed on 06/21/2012 at 11:00AM
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Sourn
CASE SUMMARY

CASE NO. 11-068287-TI40A

12/05/2011 File Defendant's
OBJECTION TO CITTS NOTICE PURSUANT

Charges: 1

12/09/2011 CTS_Cun·ent Due
Count(s):<|001|>

Charges: 1
Amount: 0.00

12/09/2011 CTS_Total Amount Imposed
Count(s):<|001|>

Charges: 1
Amount: 0.00

12/21/2011 File City's
MOTIONFOR REllEARlWG OF COURTDlSMISS OFRED I1G11T CITATION

Charges: 1

01/05/2012 File Order Granting DefMotion
**TO DISMTSSRED IlGHTCITATION**

Charges: 1

02/17/2012 Hearing Held / Motion
Judge Terri AnnMiller maintains rulingECR

04/10/2012 File States Notice OfAppeal
CITYOFHOIl.YWOOD APPEAIlNG TO 4DCA12-1312, erj

05/04/2012 Ele Designation To Court Reporter

05/07/2012 Ele Directions To The Clerk
Charges: 1

06/01/2012 File Fourth District Court OfAppeals Order
ct acceptsjurisdiction; t.c. proceedings are stayedpendingfurther order ofcourt, erj

PAGE 2 OE 2 Printed on 06/21/2012 at iI:00AM
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[ X] 17�442JUDICIAL CIRCUIT IN AND FOR BROWARD COUNTY
[ ] IN THE COUNTY COURT IN AND FOR BROWARD COUNTY
[ ] IN THE JUVENILE DIVISION

CERTIFICATE OF THE CLERK

DIVISION: CASE NUMBER:
COUNTY 11-68287TI40A

APPEAL NUMBER-
4D12-1312

STATE OF FLORIDA
COUNTY OF BROWARD COUNTY

I, HOWARD FORMAN, CLERK OF THE CIRCUIT COURT, 17�442JUDICIAL
CIRCUIT FOR THE COUNTY OF BROWARD, STATE OF FLORIDA, DO
HEREBY CERTIFY THAT THE FOREGOING PAGES 1-87 INCLUS1VE
CONTAIN A CORRECT TRANSCRIPT OF THE RECORD OF THE JUDGMENT
IN THE CASE OF STATE OF FLORIDA VS ERIC AREM AND
A TRUE AND CORRECT RECITAL AND COPY OF ALL SUCH PAPERS AND
PROCEEDINGS IN SAID CAUSE AS APPEARS FROM THE RECORDS AND
FILES OF MY OFFICE THAT HAVE BEEN DIRECTED TO BE INCLUDED IN
SAID RECORD BY THE DIRECTIONS FURNISHED ME.

VOLUME 2 PAGE 1 TO 78 INCLUSIVE EMBRACE THE
TRANSCRIBED NOTES OF THE REPORTER AS MADE AT THE TRIAL AND
CERTIFIED TO ME BY HER .

IN WITNESS WHEREOF, I HAVE HEREUNTO SET MY HAND AND
AFFIXED THE SEAL OF SAID COURT THIS 21ST DAY OF JUNE , 2012.

HOWARD FORMAN, CLERK
CIRCUIT COURT

... \T CQ BROWARD COUNTY, FLORIDA

17th . i <
o JUDICIAL : e
O UlT : eg BY

CIRC / O LAINE JOTZ-DEPt Y CLERK

cou#'
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IN THE DISTRICT COURT OF APPEAL
FOURTH DISTRICT

WEST PALM BEACH, FLORIDA

RECORD ON APPEAL FROM THE CIRCUIT
COURT OF TBE SEVENTEENTH JUDICIAL CIRCUIT IN

AND FOR BROWARD COUNTY, FLORIDA
TRAFFIC DIVISION

CITY OF HOLLYWOOD, etc. 11-68287TI40A
.. APPELLANT.. . _. . ._..... ... CASENUMBER

Vs.
ERIC AREM, APPEALNUMBER

APPELLEE 4D12-1312

VOL. 2 - 2/17/12 HEARING

JEFFREY P. SHEFFEL
JULIB L'. CASANOVA, MUNICIPAL PROSECUTOR
ATTORNEY FOR APPELLANT

TED L. HOLLANDER PA FOR DEFENDANT (GOLD & ASSOCIATES, PA)
ATTORNEY FOR APPELLEE
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IN THE COUNTY COURT OF THE SEVENTEENTH
JUDICIAL CIRCUIT IN AND FOR BROWARD
COUNTY . FLORIDA

MISDEMEANOR DIVISION

CASE NO. 11-068287TI40A

JUDGE MILLER

STATE OF· FLORIDA-, ) . .. . .
Plaintif f , )

vs. )

ERIC AREM, )
Defendant. )

)

South Regional Courthouse, Room 220
3550 Hollywood Boulevard
Hollywood, Florida
February 17 , 2 012

The above-entitled cause came on for hearing before

the Honorable TERRI-ANN MILLER, Presiding Judge.

. . . . . .. APPEARANCES : - JULIE -L . CASANOVA, . ESQ . ,
Municipal Prosecutor,
Appearing on behalf of the
City of Hollywood.

TED HOLLANDER, ESQ . ,
Appearing on behalf of the Defendant.

ALSO PRESENT: MICHAEL MCALLISTER,
American Traf f ic Solutions .

COURT REPORTING SERVICES 1

378



1 WHEREUPON:

2 The following proceedings were had:

3 THE COURT: All right. Good morning.

4 We're here in the matter of the State of

5 Florida vs. Eric Arem, Case No. 11-68287TI40A.

6 On behalf of the City of Hollywood we have

7 this morning for the record?

8 MS. CASANOVA: Oh, thank you, Judge.

9 THE COURT: No, make your appearance.

10 THE BAILIFF: State your name.

11 MS. CASANOVA: Julie Casanova on behalf of the

12 City of Hollywood.

13 THE COURT: And on behalf of Eric Arem?

14 MR. HOLLANDER: Ted Hollander.

15 THE COURT: Okay.

16 All right. We're here this morning -- I

17 granted the City of Hollywood a rehearing on my

18 order granting Defendant's motion to dismiss from

19 December 1st. So, we're basically here this

20 morning on the rehearing.

21 And, City, do you wish to proceed?

22 MS. CASANOVA: Thank you, Judge. May I please

23 the Court, Counsel?

24 As I previously stated, we are here today to

25 discuss the order you entèred and state the error -
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1 just to go over the basis for the. order dismissing

2 it - on a finding that the City of Hollywood

3 is not in compliance with Florida Statute

4 316 . 0083 (1) ( a) , which requires the issuance of

5 a traffic citation by a traffic infraction

6 enforcement officer and additionally finding

7 noncompliance with Florida Statute 316.650(3) (c),.

8 which requires a traffic infraction enforcement

9 officer - I shall refer to as a T.I.O. - to provide

10 by electronic transmission a replica of the traffic

11 citation data to the court upon issuance of the

12 traffic citation.

13 THE COURT: Okay. Let me get one thing

14 straight for the record: I don't know what's

15 happened subsequent to December 1st, but as of

16 that date and as far as I know, have they been

17 transmitted to the clerk?

18 MS. CASANOVA: Procedurally speaking, they are

19 -- Based on. the testimony you heard, the initial

20 time we -- we heard this case, it's still being

21 done procedurally the same way.

22 THE COURT : And what I ' m . --

23 MS. CASANOVA: And it -- it is --

24 . THE COURT: -- I'm just curious subsequent is

25 the ·clerks - do you know? -. starting to print them
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1 out or what.

2 MS. CASANOVA: I -- I believe so, yes.

3 THE COURT: Okay. All right. I'm sorry.

4 Proceed.

5 MS . CASANOVA : Thank you, Judge .

.. .. . . . . 8°'...to just briefly go over my memo addressing

7 Part A of the City's previously-submitted

8 memorandum of law, it is Hollywood' s position

9 that it does issue traffic citations through the

10 exercise if it's solely unilateral and exclusive

11 discretion in compliance with Section

12 316.0083(1)(a).

13 The Florida legislature envisioned the use of

14 third-party vendors to assist with the mailing of

15 citations when it adopted the Mike -- Mark Wandall

16 Traffic Safety Act. Implicit and contemplated by

17 the Act is the anticipated third-party assistance

18 in the printing and mailing of authorized --

19 THE COURT: Can you tell me where in the

20 statute it says that and can you also tell me where

21 in the statute it says that the city can delegate

22 this function to somebody?

23 MS. CASANOVA: My argument is that the intent

24 of tlie legislature was based upon in enacting the

25 Act, envisioned the use of third parties, and
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1 therefore it is implicit in the Act that cities may

2 use vendors to assist in the procedure pursuing to

3 it.

4 THE COURT: All right. But you would concede

5 that the procedure that is followed by the City of

6 Hollywood is not in the statute, correct?

7 MS. CASANOVA: Verbatim, it does not say

8 verbatim the .City may delegate this to ATS --

9 THE COURT: Right.

10 MS. CASANOVA: -- but it is implicit --

11 THE COURT: And you also think it's implicit,

12 okay, but that it's not explicit, is it?

13 MS. CASANOVA: And it's not prohibited either.

14 THE COURT: All right. It's not explicit,

15 is it?

16 MS. CASANOVA: Correct.

17 THE COURT: Okay. And, additionally, I know

18 you're very thorough so did you have an opportunity

19 to look into the legislative history of the statute

20 and did you find anything --

21 MS. CASANOVA: I. did not --

22 THE COURT: -- that indicated that this

23 procedure, as employed by the City of Hollywood in

24 these cases, was anywhere in the legislative

25 history?
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1 MS. CASANOVA: No, Judge.

2 THE COURT: Thank you. Okay.

3 MS. CASANOVA: I -- I've -- I looked back

4 through the staff analysis of the House Bill 325

5 and it did not go into -- But for the very original

6 staff analysis, it -- it -- they -- in the

7 beginning they did start to mention that, yes,

8 vendors would be doing these services. But as the

9 staff analysis progressed - up until the time that

10 it was enacted - they stopped talking about it.

11 So, there's really nothing I can-cite to that I

12 could rely on --

13 THE COURT: Okay.

14 MS. CASANOVA: -- in that aspect.

15 THE COURT: Like I said, we're trying to

16 create a reóord here for purposes of appeal

17 basically so --

18 MS. CASANOVA: Okay.

19 THE COURT: -- let's get these things on the

20 record. You may proceed.

21 MS . CASANOVA: Thank you, Judge .

22 I -- I would point out though that the intent

23 is further substantiated in the description of the

24 Bill when in the preamble if you look it says that

25 "In order to issue a citation..." it states that
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" . . . in enacting a bill to -- requiring

2 authorization of a traffic infraction enforcement

3 officer to issue and enforce a citation."

4 So, it does say requiring authorization of

5 a traffic infraction enforcement officer, which

. .. .... . _. .. _ _to me sounds like they're saying, "Yes, we --

7 we recognize that there will be some third

8 party. . . " --

9 THE COURT: Can you read that again?

10 MS. CASANOVA: I -- I want to read -- I want

11 to grab it --

12 THE COURT: No problem.

13 MS. CASANOVA: -- directly from --

14 THE COURT: Take your time.

15 MS. CASANOVA: Thank you. See if I have it

16 in my notes.

17 MR. HOLLANDER: Do you have a copy of that

18 (indicating) for me?

19 MS. CASANOVA: Yeah. Let me just read it and

20 then I'll give it to you.

21 (While the attorneys review the bill, the Court confers

22 with an unidentified person. )

2 3 MS . CASANOVA: Okay .. "An act relating to. . . "

24 -- And this -- I'm reading from House Bill 325:

25 "An act relating to uniform traffic control

COURT REPORTING SERVICES 7

304



1 authorizing the Department of Highway Safety and

2 Motor Vehicles, a county, or a municipality to

3 use a traffic infraction detector to identify a

4 motor vehicle that fails to stop at a traffic

5 · control signal steady red light, requiring

6 authorization..." - emphasis on that - "... of a

7 traffic infraction enforcement officer to issue

8 and enforce a citation..." --

9 THE COURT: All right. So --

10 MS. CASANOVA: -- '... for such violation."

11 THE COURT: All right. That's what I --

12 MS. CASANOVA: And that's in the description

13 of the bill.

14 THE COURT: All right. So, the traffic

15 infraction detector authorizes an officer to

16 issue a ticket. It doesn't say anything about

17 authorizing a vendor to issue a ticket. It

18 authorizes the officer to issue a ticket based on

19 the outcome of reviewing, I guess, the traffic

20 infraction detector. Is that correct?

21 MS. CASANOVA: Basically, it's saying -- it's

22 requiring authorization of law enforcement to issue

23 and enforce a citation.

24 THE COURT: Correct. Not a company, correct?

25 MS. CASANOVA: Authorization --
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1 THE COURT: For the officer --

2 MS. CASANOVA: -- of law enforcement --

3 THE COURT: No, authorization of an officer;

4 not authorization of a company, correct?

5 MS. CASANOVA: Correct. Yes. Um-hum.

6 THE COURT: All right.

7 MS. CASANOVA: Right.

8 THE COURT: All right. Proceed.

9 MS. CASANOVA: Thank you.

10 Pointing to the language in 316.0083(1)(a),

11 the statute further substantiate (sic) the intent

12 for third-party assistance when it states:

13 "Allowing for. . . " --

14 THE COURT: Can you tell me where in the

15 statute you're citing from? It'll help everyone

16 read along.

17 MS. CASANOVA: 316 . 00 83 (1) ( a) .

18 THE COURT: Where? Whereabouts? I have the

19 statute in front of me. That's why I'm asking you.

2 0 MS . CASANOVA : Whoops .

21 . THE COURT: Are you starting with this

22 (indicating) paragraph --

23 MS. CASANOVA: I t ' s the --

24 THE COURT: -- "Does not prohibit"?

25 MS. CASANOVA: It's (1) (a) .
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1 THE COURT: Right.

2 MS. CASANOVA: That's a little ways down.

3 THE COURT: This (indicating) paragraph:

4 "Does·not prohibit"?

5 MS. CASANOVA: No, a little bit before that

6 starting on -- Do you have a -- Which book do you

7 have?

8 THE COURT: I have 2011.

9 MS. CASANOVA: Okay.

10 THE COURT: That's when it was enacted.

11 MS. CASANOVA: Right at: 'This paragraph

12 does..." --

13 THE COURT: "This paragraph does not

14 prohibit."

15 MS. CASANOVA: Oh, right. It says that twice

16 though in -- in the same section.

17 THE COURT: I'm sorry.

18 MS. CASANOVA: So, the first time it says

19 that: 'This paragraph does not prohibit a review

20 of information from a traffic infraction detector

21 by an authorized employee or agent of the

22 department . "

23 THE COURT: It s ays ' . . . a review of . . . " --

24 MS. CASANOVA: I know.

25 THE COURT: Okay. I'm just making that clear
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1 because I have that --

2 MS. CASANOVA: Correct.

3 THE COURT: -- underlined.

4 MS. CASANOVA: I -- I'm -- I'm pointing

5 out portions of the Act that speaks to vendor

6 involvement.

7 THE COURT: Okay.

8 . MS. CASANOVA: Okay? As a -- As it --

9 THE COURT: But this -

10 MS. CASANOVA: -- As it relates --

11 THE COURT: But --

12 MS. CASANOVA: -- to the entire statutory

13 scheme.

14 THE COURT: Right. But it's clear that

15 the statute -- I would agree with you that the

16 statute does envision the involvement of a third

17 party outside of the department, counties, cities,

18 et cetera, to maintain and use traffic infraction

19 . detectors.

20 MS. CASANOVA: What this section is saying is

21 that an agent of the department may initially

22 review the evidence obtained by the traffic -- by

23 the red light camera system. .

24 THE COURT: And what does the rest of

25 that say: "Before issuance of the traffic
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1 citation..." --

2 MS. CASANOVA: Correct.

3 THE COURT: -- ". . . by the traffic

4 enforcement. . . " --

5 MS. CASANOVA: Off --

6 THE COURT: -- " . . . of ficer" ?

7 MS. CASANOVA: Correct.

8 . THE COURT: Okay.

9 MS. CASANOVA: But we can all -- we can all

10 agree that before the officer is provided with the

11 evidence, ATS reviews potential infractions and

12 narrows them down, forwards those to the City so

13 that the City can then review .them and decide

14 whether . or not the potential infraction evidence

15 is valid and enforceable under the Act.

16 So, this --

17 THE COURT: You know what? I was just

18 thinking about this the other day. I don' t even

19 know if they're really allowed to make that initial

20 determination. That would be an improper

21 delegation of the City's governmental function.

22 But go on.

23 MS. CASANOVA: They're not -- They're --

24 They're simply providing to us the evidence that we

25 then review prior to doing anything to enforce it.
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THE COURT: All right. So, you're going on

2 that? And I think I even mentioned that

3 specifically in my order. I felt that they

4 definitely were, you know, allowed to review it.

5 MS. CASANOVA: Correct.

. 6 THE COURT: But there's nothing in there that

7 states that they're permitted to make decisions,

8 does it?

9 MS. CASANOVA: Exactly.

10 THE COURT: Okay.

11 MS. CASANOVA: And they're not. But my point

12 is that the agent --

13 THE COURT: Let's say if they don't send a .

14 particular video of a particular -- or a picture or

15 whatever it is that they send, if they make the

16 decision not to send it, aren't they in essence

17 exercising a governmental function at that point?

18 MS. CASANOVA: They send us the violations

19 that are clear red light camera violations where

20 people --

21 THE COURT: So, you're saying it's just

22 something, it's a quality --

23 MS. CASANOVA: It is. I mean how -- how --

2 4 THE COURT : I know . I ' m j us t saying for the

25 record.
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1 MS. CASANOVA: Yeah. Can I -- Let -- Let's --

2 I have a representative from ATS here. Maybe he .

3 can tell us the numbers of how many -- There's --

4 There's so --

5 THE COURT: It's not relevant.

6 MS. CASANOVA: Okay.

7 THE COURT: Proceed.

8 MS. CASANOVA: Nevertheless, it's in the

9 statute that an agent of the department may do

10 . his --

11 THE COURT: Can review --

12 MB. CASANOVA: -- initial review.

13 THE COURT: -- but not issue.

14 MS. CASANOVA: Correct.

15 THE COURT: Okay.

16 MS. CASANOVA: Now, moving to the procedure:

17 Potential infractions, as I just mentioned, are

18 then once gathered by ATS, they are placed in

19 Hollywood's designated database for police officers

20 to then log into with their confidential password.

21 They are the only person that has access to

22 entering into the police review queue to determine

23 if a violation of 316.074(1) or 316.075(1)(c)

24 Florida Statutes has occurred, which is basically

25 failure to abide by traffic signals and failure to
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1 abide by traffic controlled devices or signage.

2 At that moment upon reviewing the evidence

3 provided to them by ATS in that initial review, it

4 is at that critical moment that they determine

5 whether or not the City is going to enforce this as

6 a citation.

7 When they make that determination and if they

8 make that determination, they then click "ACCEPT"

9 on a computer screen to show that they have

10 authorized this as an actual infraction which

11 simultaneously affixes - and this is very important

12 - their electronic signature at that time to the

13 notice of violation letter and also to the uniform

14 traffic citation.

15 THE COURT: Can you tell me where in the

16 statute that it's provided that that's a

17 . permissible method of doing this?

18 MS. CASANOVA: Specifically logging in,

19 confidential password, that's --

20 THE COURT: No, pressing a button and letting

21 that start and that that should be --

22 MS. CASANOVA: The statute doesn't explicit --

23 THE COURT: -- that that should be deemed the

24 issuance of a citation.

25 MS. CASANOVA: The statute doesn't explicitly
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1 say that.

2 THE COURT: Okay.

3 MS. CASANOVA: But in this age of technology

4 where technology is pretty much in every aspect of

5 our lives, I believe that the legislature knew that

6 the city would be utilizing technology to --

7 THE COURT: Wouldn' t you --

8 MS . CASANOVA: -- to provide --

9 THE COURT: -- Wouldn' t you also agree --

10 MS. CASANOVA: -- this function.

11 THE COURT: I agree with you that the

12 legislature knows about technology, but wouldn' t

13 you also agree that if they knew about that, they

14 could've also provided for that in the statute if

15 that was going to be the method permitted --

16 MS. CASANOVA: Sure they could.

17 THE COURT: -- or even provided for as part --

18 There's nothing in the Florida Administrative Code

19 about this, is there?

2 0 MS . CASANOVA: No , Judge .

21 THE COURT: Okay.

22 MS. CASANOVA: But -- And certainly they could

23 have, but they didn' t . and that --

24 THE COURT: Okay.

25 MS. CASANOVA: -- I'm not here to say why or
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1 why they might not have done something, which is

2 why they allowed the cities to make sure that their

3 contracts with the vendors are specific to the

4 procedure that is going to be employed by them.

5 And I've provided our contract and our

6 contract is explicit as to the procedure we are

7 utilizing to effectuate actual issuance of a

8 traffic citation.

9 THE COURT: Okay.

10 MS. CASANOVA: But the key is that when they

11 push the button, it's not just merely pushing the.

12 button - as Counsel may have suggested and I

13 believe you may have reiterated in ydur order -

14 this is actually a very important critical moment

15 in the entire procedure because other than merely

16 pressing a button, their electronic signature and

17 badge number is at that moment attached and affixed

18 to all of the pertinent documentation that goes out

19 · to the alleged violator.

20 THE COURT: Does the traffic enforcement

21 officer have an opportunity to review these before

22 they're sent out?

2 3 MS . CASANOVA: They - - They do . The initial

24 review, when they press the button --

25 . THE COURT: No, but I'm saying do they have an
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1 opportunity to review the actual document, which

2 is being sent -- Well , f irst it ' s a document ; next

3 it's a citation. So, my first question would be

4 as far as the document goes: Do they have an

5 opportunity to review the actual document before

6 it's sent out?

7 MS. CASANOVA: Well, I can tell you that

8 pursuant to the. regulations adopted by the Florida

9 Department of Highway Safety and Motor Vehicles,

10 ATS was required to submit -- And I have the

11 certified documents if the Court wants to take a

12 look at them.

13 THE COURT: But what you're talking about is

14 ATS was certified to create software --

15 MS . CASANOVA: No , ATS - -

16 THE COURT: -- to do the citations so that

17 the officers could write citations from their

18 vehicles --

19 MS. CASANOVA: It -- It --

20 THE COURT: -- isn' t that correct?

21 MS. CASANOVA: Correct, Judge.

22 THE COURT: Isn't that what you're talking

23 about?

24 MS. CASANOVA: Well, I'm talking about the

25 software and I'm also talking about the fact that
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they were required to submit the proposed UTC that

2 would be utilized by the State.

3 THE COURT: No, I'm talking about the notice

4 of violation. So, the answer is: No, the officer,

5 the traffic enforcement officer does not review the

6 notice of violation that is initially mailed out to

7 the registered car owner, correct?

8 MS. CASANOVA: Everything was provided to us

9 and approved by us and approved by the Department

10 of Safety and Highway Motor -- Motor Vehicles

11 (sic).

12 THE COURT: Okay. But no traffic enforcement

13 officer ever reviews the notice of violation itself

14 before it's sent out; is that correct?

15 MS. CASANOVA: They review the information

16 that is --

17 THE COURT: Prior. Prior.

18 MS. CASANOVA: -- in place -- into it.

19 THE COURT: But after they press the button,

20 they do not have an opportunity to review --

21 MS. CASANOVA: To see the physical document

22 that goes out?

23 THE COURT: Exactly.

24 MS. CASANOVA: They do not see the physical

25 document because, as we all are aware, it's mailed

COURT REPORTING SERVICES 19

396



1 by ATS.

2 THE COURT: Okay.

3 MS. CASANOVA: But --

4 THE COURT: Do they also have an opportunity

5 -- Okay. And that's the only point that the

6 traf fic enforcement of f icer really has any

7 interaction with the company, correct?

8 MS. CASANOVA: Correct.

9 THE COURT: All right. And then thereafter

10 if the violation is not paid within the time

11 allowed --

12 MS . CASANOVA: Within 3 0 days .

13 THE COURT: -- within the 30 days --

14 MS. CASANOVA: It -- It --

15 THE COURT: -- then somehow a uniform traffic

16 citation again is created by ATS. It's not looked

17 at again by the traffic enforcement officer --

18 MS. CASANOVA: Okay. If I may?

19 THE COURT: -- is it?

20 MS. CASANOVA: If I may, I'11 explain it.

21 THE COURT: No, no. Don't.

22 MS. CASANOVA: When it --

23 THE COURT: Just answer my question: Is it

24 after the notice of violation goes out and the

25 person does not pay, all right, at some point
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1 there's obviously a mechanism involved between ATS

2 and the City of Hollywood to find out who paid and

3 who didn't pay? In fact, I think they mail --

4 Don' t they mail the payment? Who do they mail the

5 payments to?

6 MS. CASANOVA: They mail it to a processing

7 facility --

8 THE COURT: Okay.

9 MS. CASANOVA: -- that accepts the money --

10 THE COURT: So, they know who --

11 MS. CASANOVA: -- on behalf of the City.

12 THE COURT: -- they.know who paid and they

13 know who didn't pay.

14 MS. CASANOVA: Correct.

15 THE COURT: And at that point --

16 MS. CASANOVA: On the thirtieth day if the

17 -- if the money is not paid, the citation is

18 automatically issued.

19 THE COURT: And does the t-raffic enforcement

20 officer ever see that ticket before it's issued?

21 MS. CASANOVA: Yes, because I would submit

22 to you they're looking at the data, every bit of

23 the data that is inputted --

24 THE COURT: No --

25 MS. CASANOVA: -- into the UTC that they
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1 authorize and issue at the moment that they press

2 the button.

3 THE COURT: Do they ever see the actual

4 citation that's issued --

5 MS. CASANOVA; When they --

6 THE COURT: -- before it's --

7 MS. CASANOVA: -- When they review it?

8 THE COURT: -- before it's issued?

9 MS. CASANOVA: They -- Yes. Because they look

10 at every single component --

11 THE COURT: Do they actually see the actual

12 citation?

13 NS. CASANOVA: The -- They do not· --

14 THE COURT: Do they see --

15 MS. CASÄNOVA: -- They do not have the

16 physical citation that they signed --

17 THE COURT: They do not see the actual uniform

18 traffic citation with the number on it and anything

19 like that? They do not see it?

20 MS. CASANOVA: They do see the traffic

21 citation number. They do see the traffic citation

22 number.

23 THE COURT: When do they see that?

24 (Ms. Casanova confers with Mr. McAllister.)

25 THE COURT: All right. The notice of
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1 violation, does that contain the proposed uniform

2 traffic citation case number?

3 MR. MCALLISTER: I'm sorry, Judge. If you

4 could repeat the question?

5 THE COURT: Sure. And we should state for the

6 record who you are.

7 MR. MCALLISTER: Sure, Judge. My name is

8 Michael McAllister. I'm the vice president for

9 Florida of American Traffic Solutions.

10 THE COURT: Okay. All right. The notice of

11 violation - okay? - and I've seen, you know, what

12 that looks like, does that at that point contain a

13 uniform traffic citation number that will be

14 affixed to any violator who does not pay?

15 MR. MCALLISTER: Correct. There's a --

16 There's a -- It's a block of agency numbers that

17 are issued to a city prior to the issuance of the

18 actual UTC.

19 MS. CASANOVA: And that's what I was going to.

20 MR. HOLLANDER: Your Honor, not --

21 THE COURT: Okay. Mr. Hollander?

22 MR. HOLLANDER: -- not to -- I don' t want to

23 mess with the process here, but if we're. going to

24 be taking testimony, then make --

25 THE COURT: I'm not. That was just --
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MR. HOLLANDER: I just want to invoke the rule

2 because there's a couple of ATS people here. I

3 don't want them to listen to each other testify.

4 THE COURT: Well, are they going to be

5 testifying?

6 MS. CASANOVA: No, Judge.

7 THE COURT: They ' re j us t helping me

8 understand. I wouldn't call it testimony.

9 MR. HOLLANDER: Okay.

10 THE COURT: All right? I mean, their

11 credibility is not at issue in any event.

12 MR. MCALLISTER: No, no, no, I --

13 MR. HOLLANDER: Well, that's an incorrecti

14. answer I think he just gave you.

15 MR. MCALLISTER: No, no. The -- The N.O.V.

16 is not the same as the UTC is all I can say --

17 MR. HOLLANDER: Correct, but -- but how --

18 THE COURT: All right. All right, the N.O.V.

19· What I'm trying to get at is that the N.O.V. itself

20 does not contain a uniform -- even a proposed

21 uniform traffic citation number at that point when

22 the uniform -- excuse me, when the notice of

23 violation goes out, correct?

24 MR. MCALLISTER: Correct. And as --

25 THE COURT: All right.
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MR. MCALLISTER: -- as I said, the agency

2 numbers are pre-assigned so you do --

3 THE COURT: No, that's fine. Obviously, they

4 have to be generated some way, but the answer is

5 no.

6 - MR. MCALLISTER: Okay.

7 THE COURT: So, when I ask Counsel if the

8 officer ever sees the actual uniform traffic

9 citation, the answer is no because the only time

10 the traffic enforcement officer has anything to do

11 with this process is initially reviewing the video

12 or the photo and they believe that based on what

13 they are seeing that there is a violation of law?

14 MR. MCALLISTER: Yeah. And if I could,

15 Judge, there's a very practical way, which is that,

16 you know, there are thousands of N.O.V.s that are

17 issued and must --

18 THE COURT: No --

MR. MCALLISTER: -- not attached --

20 THE COURT: I understand that.

21 MR. MCALLISTER: -- generated to UTCs so you

22 can't --

23 THE COURT: I understand that. Okay. So --

24 MS. CASANOVA: But the -- the --

25 THE COURT: And that's the only point at which
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1 the traffic enforcement officer has anything to

2 do with this so there is no issuance by the officer

3 of a UTC. You can see that --

4 MS. CASANOVA: That's -- That's incorrect.

5 The issuance is when the officer accepts the

6 violation. At that moment, the UTC is issued.

7 It's not -- It does -- It's not like a cocoon

8 that --

9 THE COURT: It's issued at the same time

10 concurrently? They just stated --

11 MS . CASANOVA: Yeah. .

12 THE COURT: -- it's not.

13 MS. CASANOVA: It is issued. I -- I -- It is

14 the City' s position that they issue the citation

15 when they press the button. The delivery and

16 further disposition of which rests with the alleged

17 violator to either, one, pay the fine and prevent

18 the delivery of it or, two, submit an affidavit

19 stating one of the four defenses.

20 THE COURT: Okay.

21 MS. CASANOVA: And that's it.

22 THE COURT: All right.

23 MS. CASANOVA: The -- The issue -- The traffic

24 citation in a city's position is that it is always

25 issued. It is not a cocoon that eventually turned
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1 into a butterfly. The traffic citation is issued.

2 The delivery, the mailing, the delivery to the

3 alleged violator --

4 THE COURT: How --

5 MS. CASANOVA: -- is the only part of it that

6 comes next --

7 . THE COURT: Okay.

8 MS. CASANOVA: --- the administrative task of

9 mailing.

10 THE COURT: Okay.

11 MS. CASANOVA: -- if the alleged violator

12 doesn ' t prevent it .

13 THE COURT: Okay. All right. Well, he's

14 already stated though that the notice of violation

15 does not have a UTC number attached to it.

16 MS. CASANOVA: That's because it is not a --

17 That is not -- When there's -- A violation is a

18 notice stating you can pay the fine --

19 THE COURT: Correct.

2 0 MS . CASANOVA: - - and prevent us f rom

21 delivering the previously-issued traffic citation

22 that will be delivered to you if you don't pay the

23 fine.

24 THE COURT: Okay.

25 MS. CASANOVA: They don't have to put a
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1 traffic citation number on the notice letter; that

2 is just an opportunity for the violator to say,

3 "You know what? I don't want to contest this. I'm

4 going to pay it." End of story.

5 THE COURT: Okay. Proceed.

6 MS. CASANOVA: Thank- you.

7 This is similar -- And what I want to make

8 clear when the electronic signature, at that moment

9 that they press the button, when it is attached to

10 the notice of violation letter ænd to the UTC, that

11 is when the charging document is signed.

12 Just like in my prosecutions before, Your

13 Honor, every Information that I file must be

14 signed by me; otherwise it has no legal effect.

15 . And Counsel could then file a motion to

16 dismiss based on the fact that the charging

17 document is not adequately filed. So, just --

18 THE COURT: You would also concede that the

19 traffic enforcement officer does not see the actual

20 uniform traffic citation that is subsequently

21 issued to the alleged violator?

22 MS. CASANOVA: No, I -- I am stating to you

23 that they do see it: the electronic data,

24 everything that goes into the traffic citation --

25 THE COURT: They see the data, but they don't
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see the actual form with the data filled in and

2 their signature?

3 MS. CASANOVA: But they do sign it. They sign

4 the charging document --

5 THE COURT: But they don't see it so they

6 have --

7 MS. CASANOVA: -- when they press the button.

8 THE COURT: So --

9 MS. CASANOVA: It's -- It's a use of

10 . technology. It is a use of technology to --

11 THE COURT: So, they have no way of knowing

12 actually even if their signature was affixed

13 thereto or to the right case?

14 MS. CASANOVA: We know that when they press

15 the button, it is affixed.

16 THE COURT: Okay. Proceed.

17 MS. CASANOVA: Thank you.

18 I want to call your attention now to the

19 Attachment 1 of my memo, which is City of

20 Hollywood' s contract with ATS. And towards the

21 back of it, Exhibit D, paragraph 7, unequivocally

22 states the position that I just suggested tò you.

23 Quote: "Vendor hereby acknowledges and agrees that

24 the decision to issue a notice of . . . " --

25 . THE COURT: But you would agree that the city
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1 . traffic enforcement officer is not the one who

2 actually issues the uniform traffic citation. It's

3 a company, correct?

4 MS. CASANOVA: I absolutely do not agree with

5 that. The position is that the traffic infraction

6 enforcement officer is issuing; the vendor that the

7 City has contractually hired to accomplish the

8 mailing portion of the statute --

9 THE COURT: Okay. So, they're mailing it, but

10 they --

11 MS. CASANOVA: They are -- It is -- ATS· is the

12 City's mailman for the purposes of my argument,

13 okay?

14 THE COURT: Okay.

15 MS. CASANOVA: And I -- I just like, for the

16 record, to read the provision that I believe is

17 pertinent to my argument . Quote: "Vendor hereby

18 acknowledges and agrees that the decision to issue

19 a notice of infraction shall be the sole unilateral

20 and exclusive decision of the authorized employee -

21 i.e. the T.I.O - and shall be made in such

22 authorized employee's sole discretion, and in no

23 event shall vendor have the ability to make a

24 notice of infraction decision."

25 The vendor right here (indicating) in our
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contract - a contractually-binding agreement - is

2 acknowledging that they have absolutely no ability

3 to issue traffic citations; just like the

4 description of the Bill states it must be upon an

5 authorization of law enforcement or one of our

..... ..6 certified CSOs to issue the traffic citation.

7 So, the vendor has acknowledged in bold,

8 unambiguous, clear language that they -- they are

9 unable, cannot, and do not issue traffic citations.

10 That ability is solely vested with the traffic

11 infraction enforcement officer, which is why we

12 have the mechanism of having them review the

13 evidence, making the determination - just as law

14 enforcement should do - that the statute has been

15 violated, and then signing the charging document at

16 . that moment to then be mailed and further delivered

17 by ATS unless the violator decides to pay the fine

18 and just be done with it.

19 Hollywood is charging the violator in issuing

20 the traffic citation, not ATS.

21 THE COURT: All right. One moment. I need to

22 get something.

23 (Whereupon the Court leaves the bench briefly, after

24 which the hearing continues as follows. )

25 * * * * *
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1 THE COURT: I'm sorry. Proceed.

2 MS. CASANOVA: That's okay. Thank you, Judge.

3 I just -- A couple of points to follow up on

4 what I just previously said that Hollywood is

5 charging the violator. "Traffic infraction

6 enforcement officer is the only person other than

7 the alleged violator who is identified anywhere on

8 the face of the traffic citation."

9 It -- When they get the traffic citation it

10 doesn't say: "You're being charged by ATS."

11 It says: "The City of Hollywood is charging

12 you, " and is signed by a police officer, including

13 his badge number.

14 And I would agree that this is somewhat

15 confusing, Judge, because the UTC does not exist

16 anywhere except as e-Data prior to them receiving

17 . it. They -- They received a notice of violation

18 letter, the UTC is in existence as e-Data and they

19 simply eventually - if they do not do what they're

20 required to do in submitting payment or filing an

21 affidavit - they simply get a copy of that signed

22 authorized data, which is in existence in a -- in

23 an electronic database.

24 So, furthermore, once we do get to a court for

25 hearing, if they chose to contest it, the -- the
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. 1 only person that is subpoenaed to testify is the

2 city's police officer or CSO; not an employee or

3 agent of ATS.

4 So, once issued, all that remains - and this

5 is my sole point - is that all that remains is the

6 administrative task of mailing the citation. It

7 exists as e-Data at all times upon pressing the

8 button.

9 THE COURT: Okay.

10 MS. CASANOVA: This is no different than

11 utilizing a process server to mail a subpoena or

12 to deliver a subpoena and serve somebody.

13 THE COURT: That's been issued by the court,

14 okay?

15 MS. CASANOVA: So, ATS, on this particular

16 issue, I'm -- I've pretty much finished my

17 argument. And because ATS cannot and does not

18 decide whether to enforce a potential infraction,

19 Hollywood requests that this Court reconsider its

20 previous ruling on Arem on this matter and find

21 that Hollywood is in full compliance with Section

22 316.0083(1)(a).

23 THE COURT: Okay.

2 4 MS . CASANOVA: Now, I don ' t know i f you want

25 to rule issue by issue or if you want me to just
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1 go through my whole argument on the replicate data

2 and --

3 THE COURT: Proceed how you wish.

4 MS. CASANOVA: Okay. So, I'll move on to

5 the next issue then concerning whether Hollywood

6 provides - after issuance is complete now - whether

7 Hollywood is providing replica data of the traffic

8 citation to the Court having jurisdiction over the

9 alleged offense in compliance with Section

10 316.650(3)(c).

11 Defendant asserts that Hollywood is not in

12 compliance because Hollywood's traffic --

13 THE COURT: All right. Let me just get one

14 question I have for you as I was reading your memo:

15 You state on page 9 -- Okay, you're not up to that

16 yet, but it goes back to what we've been talking

17 about - okay? - "Hollywood submits..." -- Not that

18 sentence.

19 The second line: "This purpose.is served

20 when the court receives notification of a traffic

21 citation regardless of who delivers it."

22 MS. CASANOVA: Correct.

23 THE COURT: "Applying the defendant's

24 reasoning, a municipality could never delegate the

25 responsibility to properly file or transmit to the
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1 court copies of replicate data of previously-issued

2 traffic citations under similar statutory

3 provisions."

4 And I would say that is exactly right because

5 you cannot delegate a governmental function. I

6 want to state that for the record. And the reason

7 that it is done the way with other tickets it is

8 per statutorily provided for for those, okay?

9 So, the answer is you're right, it could never

10 delegate.

11 All right. Proceed.

12 MS. CASANOVA: The point of that is in -- in

13 Section 650(a), that language basically mirrors the

14 language that we're here to argue today of (3)(c),

15 but for the fact that (1)(a) addresses traffic

16 citations that are issued by -- on the road by a

17 police officer; whereas (3)(c) addresses traffic

18 citations issued through a red light camera

19 enforcement program.

20 Now, what my -- what my point is - and maybe

21 I haven't been completely clear - is that if we

22 take -- if we look at a literal interpretation of

23 (3)(c) - "... a traffic infraction enforcement

24 officer shall provide data to the court..." - then

25 we have to take a literal interpretation of (1)(a)
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- "... police officer on the road shall provide

2 traffic -- original copies of traffic citations to

3 the clerk."

That would mean that a police officer on the

5 road issues citation to driver and says, "thank you

6 very much, have a nice day, " gets in his vehicle,

7 drives to the courthouse, goes to the clerk and

8 hands them a copy of the original traffic citation,

9 which is clearly not the case for -- for decades

10 since the enactment of (1) (a) .

11 We all know that, common practice, police

12 officers collect their original citations, drop

13 them of f - in for -- in cities -- in Hollywood the

14 circumstance with our records division - into a

15 drop box.

16 Our police. liaison who's actually present here

17 -- or was present here today -- then picks -- and

18 she is not a police officer, but she is a civilian

19 employee - picks them up, drops them of f at the

20 clerk's office and files them.

21 So, my argument, as you just read, is that

22 today if you determine that we must personally

23 transmit the data, then that follows that officers

24 under (1) (a) musti personally hand-deliver original

25 traffic citations issued on the road. That's not
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. 1 what the legislature intended for that provision.

2 They know that liaisons and civilian assistants are

3 going to be delivering this information to the

4 clerk.

5 So, that's my argument that to interpret

6 shall provide" under (3) (c) as personally doing.

7 it, must also interpret (1)(a) as personally do it

8 -- doing it, which is not what they're doing, and

9 to say anything other is clearly the absurd result

10 outlined in the Florida Supreme Court case,

11 Kasischke v. State, 991 So.2d 803.

12 Citing Supreme -- Florida Supreme Court

13 case, City of Peter -- St. Petersburg vs. Siebold,

14 48 So.2d 291: "The courts will not ascribe to the

15 legislature an intent to create absurd consequences

16 and so an interpretation avoiding absurdity is

17 always preferred.".

18 Also citing Barber v. State, 988 So.2d 1170:

19 "It is a basic tentative statutory construction

20 that a court must interpret its statutes in a

21 manner that would avoid an absurd result," which

22 is why we interpret (1)(a) to allow for police

23 liaisons to provide the documentation to the

24 clerk's office and that is exactly why we should

25 also interpret Section (3)(c) to mean that the city
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1 can utilize a courier service to transmit the data

2 required pursuant to it.

3 THE COURT: All right, (3) ( c) does state,

4 however, that the traffic enforcement officer shall

5 provide by an electronic transmission a replica;

6 not an outside company, correct?

7 MS. CASANOVA: It states that they shall

8 provide it, correct, just as (1)(a) --

9 THE COURT: Right. But not --

10 MS. CASANOVA: -- states that the officer

11 shall provide it.

12 THE COURT: -- but not an outside company.

13 MS. CASANOVA: Implicit in the entire

14 statutory scheme is that in order to even

15 accomplish a program such as the Mark Wandall

16 Safety Act, cities will have to rely on --

17 THE COURT: Why? Aren' t there cities that

18 actually do send out the citations on their own, or

19 counties or the Department of Highway Safety?

20 MS . CASANOVA: (No verbal response. )

21 THE COURT: It's not impossible. It's just

22 that Hollywood chooses not to do it.

23 MS. CASANOVA: I am not aware of any red

24 light camera enforcement program where maybe --

25 e-Citations is a totally --
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1 THE COURT: All right. But --

2 MS. CASANOVA: -- different animal --

3 THE COURT: -- but obviously you have to

4 concede it's not the officer providing again, it's

5 a company? All right.

6 MS. CASANOVA: I'm not arguing with you. ATS

7 is --
8 THE COURT: No, I'm just saying --

9 MS. CASANOVA: -- is providing a function.

10 THE COURT: I'm just clarifying --

11 NB. CASÄNOVA: We've hired them --

12 THE COURT: -- for the record.

13 MS. CASANOVA: Correct.

14 THE COURT: Okay.

15 MS. CASANÓVA: We've hired them to transmit

16 the data on our behalf because we believe implicit

17 in the Act is the ability to do so.

18 THE COURT: All right.

19 MS. CASANOVA: Okay.

20 THE COURT: Proceed.

. 21 MS. CASANOVA: Thank you.

22 In fact, I was just about to say that it is

23 Hollywood's position that it -- it has complied

24 with this provision because "a sound interpretation

25 of the subject's statutory provision must find and
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1 it shall provide -- encompasses Hollywood's ability

2 to assign to ATS or any other courier service for

3 the record the duty of transmitting the data to the

4 court."

5 This assignment doesn't hamper the statute's

6 purpose, which is to provide notice to the court

7 that a stat -- that a -- that a traffic citation is

8 issued.

9 I know that you know, Judge, .that when the --

10 the violator, whether is on the road or whether

11 it's through a red light, when they receive the

12 traffic citation is that at that moment that the

13 jurisdiction of the court is triggered and that the

14 defendant is held --

15 THE COURT: No. Isn't the jurisdiction

16 triggered by the entity, whether it be the BSO or

17 FHP actually delivering the citation to the clerk?

18 That's what gives the court jurisdiction.

19 MS. CASANOVA: I would submit to you that

20 actually jurisdiction is triggered when the person

21 is served.

22 And I -- I believe I have a case that says

23 something about custody upon -- The defendant is

24 taken into custody upon receiving the traffic

25 citation and it is at that moment that jurisdiction

COURT REPORTING SERVICES 40



1 is triggered, but there needs to be a method of --

2 THE COURT: Not if the ticket's not filed,

3 that's not true.

4 MS. CASANOVA: Well,.the mechanism --

5 THE COURT: Well, it's --

6 MS. CASANOVA: If I may?.

7 THE COURT: Let me just say that it's the

8 court's position - and I'll certainly let you

9 proceed - that the court's jurisdiction is invoked

10 upon the filing of the citation with the clerk of

11 court and I believe that even within your case law

12 - the case you cited for the five-day rule, I

13 believe Loper - it even talks doout that.

14 MS. CASANOVA: Well, Loper states --

15 THE COURT: But proceed.

16 MS. CASANOVA: -- that actually the filing of

17 the traffic citation --

18 THE COURT: Right.

1.9 MS. CASANOVA: -- is not a jurisdictional

20 prerequisite.

21 THE COURT: No, they're taught in Loper -- To

22 the five-day rule - which that's the case of the

23 five-day rule - they're simply stating in Loper

24 it's just that if it's not issued within five days,

25 it doesn't mean the court will not have
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1 jurisdiction.

2 MS . CASANOVA : I - -

3 THE COURT: They're stating that it can be

4 filed seven days later, ten days later, whatever,

5 that is --

6 MS. CASANOVA: And what if --

7 THE COURT: -- that is what --

8 MS. CASANOVA: And- wouldn' t you also agree

9 that common -- commonly sometimes what happens

10 is prosecutors in state cases will file an

11 Information in open court on the day of arraignment

12 as well and that -- and that is sufficient and

13 timely as well?

14 THE COURT: But there has been something

15 preceding that to do that. If that was the case,

16 how would the defendant have the notice to come to

17 court?

18 MS. CASANOVA: Because they receive a notice

19 to appear or they're --

20 THE COURT: If they received a notice to

21 appear, it was pursuant to some other document,

22 whether it was an arrest affidavit --

23 MS. CASANOVA: But it's not a charging

24 document.

25 THE COURT: -- or a citation.
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MS. CASANOVA: But it's not a charging

2 document. What I've been saying is, Judge --

3 THE COURT: An Information isn't a charging

4 document?

5 MS. CASANOVA: No. A notice to appear isn't a

6 charging.document, just like --

7 THE COURT: It can be. It's not always.

8 MS. CASANOVA: Well, when an officer issues a

9 notice --

10 THE COURT: If you're talking -- Yeah.

11 .MS. CASANOVA: -- a.notice to appear --

12 THE COURT: It can -- It can --

13 . MS. CASANOVA: -- they get a court date.

14 THE COURT: It can be. It can be.

15 MS. CASANOVA: They get a court date.

16 THE COURT: Yeah, it- can be. But let's --

17 MS. CASANOVA: And so sometimes what happens

18 is if -- if -- if there's an error -- I know and

19 I've seen prosecutors file Information in open

20 court at the time of arraigænent and that is

21 sufficiently timely.

22 Just like when we come to hearing on the

23 red lights, we are bringing with us our signed,

24 printed-out, actual physical document of the UTC,

25 which is adnitted to you as evidence.
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1 THE COURT: All right.

2 MS. CASANOVA: We're filing it on a day of

3 arraignment. And that's separate and apart --

4 THE COURT: So, it's the City's position that

5 the jurisdiction of the court is invoked upon what?

6 MS. CASANOVA: Upon service of the traffic

7 citation upon the defendant.

8 THE COURT: The mailing of the citation to the

9 person?

10 MS. CASANOVA: No, the, receiving of the

11 citation by the person.

12 THE COURT: Okay.

13 MS. CASANOVA: And thereaf ter the purpose

14 of --
15 THE COURT: And do you have a case that says

16 that?

17 MS. CASANOVA: I -- I could -- I could

18 supplement it with you at a later time.

19 . THE COURT: No, if you're talking about Loper.

20 MS. CASANOVA: No, I have a -- I -- I remember

21 reading for custody purposes in a traffic -- in --

22 in -- Well, maybe --

23 THE COURT: You can have a minute. You want

24 to look?

25 MS. CASANOVA: Let me look. I might -- I
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1 might have it. For custody purposes, the -- the

2 defendant is -- it says that if the defendant is

3 taken into custody upon receiving a traffic

4 citation.

5 My -- My argument, just so we're clear, is

6 that the purpose of (3) (c), yhich is what we're

7 here to address today, is to provide notice to the

8 court so that the clerks can appropriately schedule

9 matters because jurisdiction has already been

10 invoked. If they don't have this mechanism of

11 notifying the court --

12 THE COURT: All right.

13 MS. CASANOVA: -- then the court doesn't know

14 that --

15 THE COURT: So, basically you have --

16 MS. CASANOVA: -- their jurisdiction had been

17 triggered.

18 THE COURT: -- you have a case stating that -

19 and I believe Loper states contrary - that the

20 court's jurisdiction is invoked. And I think I had

21 pulled this language right out of there: "... upon

22 the law enforcement officer filing the citation

23 with the clerk of court."

24 MS. CASANOVA: Okay.

25 THE COURT: In other words, what the five-day
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rule is they were just saying, you know, it's not

2 avail to the court's jurisdiction if the time

3 requirement --

4 MS. CASANOVA: Right.

5 . THE COURT: -- wasn' t met. Not --

6 MS. CASANOVA: So, then --

THE COURT: -- Not that if the citation hadn't

8 been filed, but the court does -- if the court

9 still has jurisdiction. The Loper case says it's

10 just that it wasn't filed wit-hin the five days.

MS. CASANOVA: Right. Okay. So, if the tinie

12 requirement isn' t pertinent to --

13 THE COURT: Right.

14 MS. CASANOVA: -- the jurisdiction of the

15 court, then wouldn' t you agree that when we admit

16 the citation on the day of the hearing, that

17 jurisdiction is satisfied at that time?

18 THE COURT: No.

19 MS. CASANOVA: Okay.

20 THE COURT: Because you can' t invoke the

21 jurisdiction of the court like that .

22 MS. CASANOVA: Well, nevertheless --

23 THE COURT: All right. Next point --

24 MS. CASANOVA: -- Loper --

25 THE COURT: -- Next point -- Loper says what
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1 Loper says.

2 MS. CAS.ANOVA: Right. That it's not a

3 jurisdictional prerequisite that they -- that it be

4 filed.

5 THE COURT: Right.

6 . MS. CASANOVA: But we are doing it. We are

7 transmitting the data and my position is that we

8 are doing it. We're satisfying it by -- by hiring

9 ATS to perform this function on our behalf --

10 THE COURT: Okay.

11 MS. CASANOVA: -- in this age of technology.

12 THE COURT: And, again, I don't think the City

13 can delegate a governmental function such as that,

14 which thereby invokes the court's jurisdiction.

15 MS. CASANOVA: But -- But --

16 THE COURT: All right --

17 MS. CASANOVA: -- we know that they do

18 delegate that function under paren (1)(a) by using

19 liaisons to bring - just like Joanne (phonetic) -

20 to bring the --

21 THE COURT: Yeah, but that's --

22 MS. CASANOVA: -- the citations to the clerk.

23 THE COURT: Right. But that's just after

24 they've been issued by traffic enforcement officer.

25 All right. Next point.
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.- 1 . MS. CASANOVA: But, Judge, it -- it -- I --

2 I feel like what I need to make sure is clear is

3 that that's the exact same requirement as (3) (c) .

4 (1) (a) -- I'm sorry -- Yeah, (1) (a) says the

5 officer shall do it.

6 . .. So, if you're going to say that we have to

7 . personally do it and we can't use ATS sto provide

8 this function, then you would have to say to me

9 that under (1) (a) a courier can't file original

10 traffic citations for citations issued on the road.

11 And we.know that's not the case because that would

12 be ridiculous and absurd to conclude that a police

13 officer would have to get in his car after issuing

14 a citation and drive to the clerk's office.

15 THE COURT: But even in that case - and we'll

16 move beyond t his - a traffic enforcement officer

17 who issued the ticket himself or herself then just

18 turns it into basically the person responsible or

19 . actually just hand-delivering it to the clerk.

20 All right. Next point.

21 MS . CASANOVA: How -- · How is that any

22 dif ferent than us handing it to ATS to hand -- to

23 deliver to the court?

THE COURT: Because the traffic enforcement

25 officer is giving someone a ticket that they
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2

3

4

5

. 6

actually issued, that's the difference.

MS. CASANOVA: So --. So, you've decided --

THE COURT: Next point.

MS. CASANOVA: -- you -- you've ruled that --

THE COURT: No, I'm saying that that is the

point of that.

7 MS. CASANOVA: Well, but --

8 THE COURT: That's the distinction.

9 Move along.

10 MS. CASANOVA: But my argument --

11 THE COURT: Make your record. You've made

12 your argument.

13 MS. CASANOVA: Thank you.

14 THE COURT: Move along.

15 MS. CASANOVA: My argument is that we are

16 issuing it though. We are issuing it --

17 THE COURT: I know. Of course --

18 MS. CASANOVA: Okay.

19 · THE COURT: -- that's your argument.

20 . MS. CASANOVA: Okay.

21 In determining legislative intent, which is

22 obviously what we must do here, behind the -- any

23 subject statute, the court restated a previously-

24 announced principle of statutory construction that

25 "related..." - and -- and I'm citing Court v.
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1 Maddox, 923 So.2d -- So.2d 442 - that "...related

2 statutory provision should be read together..." so

3 that ". . . if they view from the whole law or from

4 other laws in pari materia, the evident intent is

5 different from a literal import of the terms

6 employed to._express it .in a..particular part of the

7 law, that intent should prevail. . . "

8 Most importantly the. court held that 'The

9 literal interpretation of the language of a statute

10 may not be given when to do so would lead to an

11 unreasonable or ridiculous conclusion. To say that

12 the officers must personally deliver this

13 information is just that. "

14 And "Purposely the statute is served and the

15 court receives notice of the traffic citation

16 regardless of who delivers it. "

17 Additionally, I believe, it is important to

18 note that the same Bill that originally enacted

19 Section 316.0083 also amended 316.650. So, in

20 enacting the Wandall Act - which does provide for

21 provisions concerning initial review by an agent,

22 also prohibiting manufacturers or vendors from

23 receiving a fee based on the number of citations

24 that they issue - that same Bill that enact -- that

25 brought this into law allowing for vendor
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1 involvement also amended 316.650(3) (c).

2 THE COURT: Well, wouldn't you agree that that

3 the change envisioned that outside companies would

4 provide traffic detection devices and that was what

5 the purpose of it rather than that they were going

6 to be involved in the issuing of violations?

7 MS - CASANOVA: I don ' t think it ' s -- it ' s --

8 it's just easiest to say --

9 THE COURT: Isn' t that just as implicit as

10 what you're saying?

11 MS . CASANOVA: Yeah, it is . That ' s --

12 THE COURT: Actually, what I'm saying is

13 it's explicit; that that was the purpose of the

14 amendment to allow outside companies to be the ones

15 to provide traffic infraction detectors and stated

16 that they didn't want them to have a financial

17 interest --

18 MS. CASANOVA: Right.

19 THE COURT: -- in the outcome regarding how

20 many tickets were being issued.

21 MS. CASANOVA: Exactly. But they knew, the

22 legislature knew when ATS went out --

23 THE COURT: So, why didn't they put it in the

24 statute?

25 MS. CASANOVA: They lobbied for this
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1 involvement. They knew that they would be

2 processing the infraction --

3 THE COURT: Where does it say that? You're

4 making this up. There ' s nothing -- That ' s why I

5 said: Do you have a legislative history; anything

6 showing that this was envisioned? I think .the on].y.

7 place --

8 MS. CASANOVA: All right. Let me -- Let me

9 pull that one --

10 THE COURT: Let me tell you. Let me state

11 this for the record.

12 MS. CASANOVA: Okay.

13 THE COURT: I think that the only place where

14 it was envisioned that you would have an outside

15 company providing services was in the nature of

16 providing that an outside company could provide the

17 traffic infraction detectors and that would -- If

18 you want to read that in pari materia with the rest

19 of 316.0083 that that would also explain why they

20 only said the word 'review" because it would make

21 sense that the people who maintain and provide the

22 detectors be able to review the product- resulting

23 there from.

24 Proceed.

25 MS. CASANOVA: So, ther.efore, they knew that
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. . 1 they would be involved in not only here stating,

2 "here's the cameras, now run them and operate them

3 yourself," they knew that -- that ATS would be

4 operating the cameras understanding the --

5 THE COURT: I -- I --

6 MS. _ CASANOVA:. -- software that '.s . r_equired . . .

7 pursuant --

8 THE COURT: I -- I --

9 MS. CASANOVA: -- to operating them.

10 THE COURT: I agree.

11 MS. CASANOVA: And so -- Okay.

12 THE COURT: Okay.

.. 13 MS. CASANOVA: Okay. So, good. I'm glad we

14 share that.

15 Okay. I want to make it clear that when they

. . _ . .16 accept- the violation, you know, they've issued it,

17 they've also directed --

18 THE COURT: You've stated that's your

19 position. Move along. It's clear --

20 MS. CASANOVA: ATS is not evaluating the data.

21 They ' re not evaluating the data once it ' s been

22 accepted as a --

23 THE COURT: You've made that clear as well.

24 MS. CASANOVA: Okay. This is the same -- And

25 I just want to make the analogy to an email when an
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. 1 author of an email writes an email, to whoever it

2 is they are sending the email to, when they press

3 "SEND" the email informatiori is forwarded to an ISP

4 and then eventually to the intended recipient .

5 Just because we are routing this data through

6 a --

7 THE . COURT : But that doesn ' t mean it ' s ever

8 delivered though.

9 MS. CASANOVA: We know it -- We -- We know --

10 THE COURT : No .

11 MS. CASANOVA: -- when we send an email, it's

12 delivered.

... 13 THE COURT: No, there ' s no way you can know

14 that. Okay.

15 MS. CASANOVA: I think you could -- you could

16 check and -- to make sure that it --

17 . THE COURT: Well, I have a civil case pending

18 right now where that's an issue.

19 MS. CASANOVA: Okay. Well, nevertheless --

20 THE COURT: Sending out an email does not

21 mean, you know, receiving an email.

22 MS. CASANOVA: Okay.

23 THE COURT: All right? But I don' t think

24 that's pertinent here so move along.

25 MS. CASANOVA: The purpose is that the clerk
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1 receives the information, they generate it -- a

2 case number, and the matter is set on a docket.

3 The purpose is that if -- if you' re going to argue

4 that something is wrong here, it would have to be a

5 due process argument; that either the defendant is

6 not -- Which hasn't.been argued, but either the

7 defendant has -- hasn't received notice or given an
8 opportunity to heard -- be heard..

9 We know that the defendant is noticed because

10 they are the ones receiving the uniform traffic

11 citation and we know that they have an opportunity

12 to be heard as evidenced by this hearing today.

13 And this is exactly .why Judge Deluca ruled

14 that this -- what he called a "delegation" was an

15 nonissue for his purposes and it's the exact

16 argument that was argued months ago.

17 THE COURT: But he wasn' t ruling on this
18 specific --

19 MS . CASANOVA: Yes - -

20 THE COURT: -- issue.

21 MS . CASANOVA: -- he was . He was and I can

22 order that transcript for you if you want it.

23 THE COURT: That's not what his opinion

24 discussed. He might have said --

25 MS. CASANOVA: That -- That -- That was --
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THE COURT: He might have said that. I'm

2 just saying that that was not the issue that was
3 being --

4 MS. CASANOVA: It -- It -- You can ask Ted.

5 This issue was argued with Fort Lauderdale and I

6 was present and he did opine on it.

7 THE COURT: Okay. But not this --

8 MS. CASANOVA: And I -- And I know that's not

9 binding on you --

10 THE COURT: He's not agreeing with you --

11 MR. HOLLANDER: Well, I'm not sure. Are

12 you saying that there's a written order that

13 specifically addresses this7

14 MS. CASANOVA: No, I didn't say there's a

15 written order. I said it's on a record. It is --

16 It's -- But obvious --

17 MR. HOLLANDER: You could be correct. I'm not

18 saying that it is. It was never argued --

19 MS. CASANOVA: I was there.

20 MR. HOLLANDER: I don't think I have a written

21 order on that issue.

22 MS. CASANOVA: Judge, you know, I'm --

23 THE COURT: No, but I haven't seen --

24 MS. CASANOVA: -- I 'm always honest with you.

25 THE COURT: No, of course. But I haven't seen
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1 any order --

2 MS. CASANOVA: There's no written order.

3 MR. HOLLANDER: I'm not saying what you're

4 saying is not true.

5 . THE COURT: -- that dealt with this particular

6 issue.

7 MS. CASANOVA: There's no written order. I

8 was --

9 THE COURT: He might have --

10 MS. CASANOVA: -- I was open --

11 THE COURT: He might have heard it. From

12 what I recall reading, he went through the whole

13 process.

14 MS. CASANOVA: No, this --

15 MR. HOLLANDER: I think we did discuss it. I

16 think he found that it was good enough.

17 MS. CASANOVA: Yeah.

18 MR. HOLLANDER: .I think he did.

19 MS. CASANOVA: Thank you, Ted.

20 THE COURT: Okay.

21 MR. HOLLANDER: I don't remember what he said

22 exactly.

23 MS. CASANOVA: And Fort Lauderdale argued it,

24 he -- they argued this, the exact same issue.

25 THE COURT: All right.
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MS. CASANOVA: Ted and I had an opportunity

2 to respond and it was found this -- What -- What I

3 -- I mean, whether it's a delegation or not - I

4 mean, I agree with that word - but the judge said

5 this delegation is an nonissue --

6 THE COURT: Okay.

7 MS. CASANOVA: -- for him.

8 THE COURT: All right.

9 MS. CASANOVA: Moving forward.

10 I -- It's -- It's just simply a procedure, a

11 -- a methodology of transport. That's all that it

12 is. But even --

13 Let's move on now. Even if you do find

14 that the City has somehow violated Section 0083 or

15 650 (3 ) ( c) , my next argument and las t argument to

16 you is that dismissal of the citation .would be an

17 inappropriate remedy. There's no indication

18 anywhere in the Wandall Act that the Florida

19 legislature intended a violation of these pro --

20 provisions to result in dismissal.

21 In fact --

22 THE COURT: Did you ever hear of inherent

23 powers of the court?

24 MS. CASANOVA: I -- I have, but I -- I also --

25 THE COURT: All right. I know that you
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1 basically what you stated in your position here is

2 that that the statutory violation does not render

3 the evidence inadmissible. But can you tell nie if

4 the statutory noncompliance does not merely go to

5 . the weight of the evidence, if it goes to the

6 admissibility of ..the evidence, isn'.t the proper

7 remedy to dismiss it?

8 MS. CASANOVA: Judge --

9 THE COURT: If it's a constitutional issue -

10 which I believe I stated in my order - which is

11 lack of due process?

12 MS. CASANOVA: I - My position is that when a

13 legislature has been clear what the remedy -- what

14 the grounds for the remedy of dismissal are, that

15 the court does not have, the ability to -- that

. - 16 which is implicit mus t exclude all others . I --

17 I don' t believe the court to have the ability to

18 . say that the proper remedy is dismissal for

19 noncompliance with these statutes. I -- I think

20 there should be a remedy if it's found that there .

21 -- there is noncompliance, but --

22 THE COURT: Where is the power for me to

23 dismiss any case as that?

24 MS. CASANOVA: I think it's pursuant to the
25 law.
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THE COURT: It's the inherent powers of the

2 court.

3 MS. CASANOVA: If the statute doesn't

4 specifically say, I believe you do --

5 THE COURT: No statute specifically gives a

6 judge the power· to_dismiss it .--

7 MS. CASANOVA: But there are grounds --

.8 THE COURT: -- dismiss a case.

9 MS. CASANOVA: -- for dismissal. There --

10 THE COURT: The grounds. There are grounds

11 that might be stated, but there is no statute.

12 There are rules discussing the procedure --

13 MS . CASANOVA: Um-hum ( aff irmat ive ) .

14 THE COURT: -- but there is nothing which says

15 the. judge can dismiss this, the judge can' t dismiss

16 this.

17 MS. CASANOVA: I believe --

18 THE COURT: And I'm just going to state and

19 that will conclude this that - because we're going

20 round and round, I can tell --

21 MS. CASANOVA: Okay.

22 THE COURT: -- your position on this is very

23 well laid out.

24 MS. CASANOVA: Um-hum ( af firmative) .

25 THE COURT: And my position is that this
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1 noncompliance is not -- it doesn' t go to the weight

2 of the evidence. It goes to the admissibility.

3 And therefore because of that - this lack of due

4 process, which I perceive - there is a

5 constitutional basis for excluding it and the

6 proper remedy . then .would be to dismiss it . -

7 All right. Now --

8 MS. CASANOVA: And just so we're -- we're

9 aware of what you're -- you're articulating why you

10 . . believe it's a constitutional violation, how is

11 notice --

12 THE COURT: Because --

13 MS. CASANOVA: -- how is the defendant harmed?

14 I just -- I want to understand why the Court --

15 THE COURT: It doesn't have to be interpreted

16 in that way. I'm simply stating if the statute

17 does not provide for the procedure employed,

18 therefore, they're not providing due process.

19 In other words, it's not in the statute and

20 therefore not providing for .this in the statute

21 does constitute a lack of due process. It's not a

22 question of whether somebody is harmed, it's a lack

23 of due process, per se, through the statute.

24 All right --

25 MS. CASANOVA: But -- But due process requires
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1 notice and opportunity to be heard.

2 THE COURT: I 'm stating that the procedure

3 employed by the City of Hollywood, which is

4 not provided for anywhere - okay? - therefore

5 constituted a due process violation because it is

.. .. 6 not permitted. So, . therefore, the. evidence is

7 excluded and the proper thing for me to do is to

8 dismiss the case.

9 All right --

10 MS. CASANOVA: Well, I understand that's your

11 reasoning and I respectfully disagree with Your

12 Honor.

13 . THE COURT: You certainly may and you' ve laid

14 it out quite nicely.

15 All right --

16 MS. CASANOVA: But- I -- I would like for --

17 for the -- for transcript purposes just .to say that

18 the statute explicitly provides grounds for

19 dismissal. When a motor vehicle --

20 THE COURT: That's before it gets to court.

21 MS. CASANOVA: Or when it gets to court.

22 THE COURT: Then that's before it gets to

23 court.

2 4 MS . CASANOVA: I f they come to the hearing and

25 they can provide evidence --
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1 THE COURT: That then again --

2 MS. CASANOVA: -- that an emergency vehicle

3 was coming --

4 THE COURT: -- that's why I said we're getting

5 into this --

6 MS. CASANOVA: But the point -~

7 THE COURT: -- you know, circular thing --

8 MS. CASANOVA: Okay. But the point is that

9 when it's the legislature who has provided the

10 grounds for dismissal, those are the only grounds.

11 If the legislature had been silent as. to the

12 grounds for dismissal, then I would agree with you:

13 Inherent powers of the court would allow for you to

14 determine whatever the grounds for dismissal are.

15 . THE COURT: All right.

16 MS. CASANOVA: But moving on from that --

17 THE COURT: I believe that's really basically

18 it for that. You just basically have a conclusion,

19 correct?

2 0 MS . CASANOVA : Just one moment , pl eas e .

21 I'd like to cite to Florida Supreme Court case

22 Jenkins v. State, 978 So.2d 116, where it held that

23 "A police officer's violation of, a strip search

24 statute did not justify the exclusion of the

25 evidence so obtained. The court in reaching that
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. 1 conclusion applied federal precedent holding that

2 the issue of whether evidence discovered in

3 violation of a statute is subject to suppression is

4 determined based upon legislative intent. The

5 court noted that because..." --

. . .6 THE COURT: What about constitutional intent?

7 MS. CASANOVA: Because that statute spoke to

8 the remedies, civil injunctive remedies, but was

9 silent on whether ---

10 THE COURT: Well, that's not applicable in

11 this case at all.

12 All right. Next. Have you finished?

13 MS. CASANOVA: (No verbal response. )

14 THE COURT: Again, you can cite to your

15 memorandum so --

. . . . ... MS. CASANOVA: This exact issue under a red

17 light camera case -- And I'm almost done, Judge,

18 if you would just bear with me.

19 . THE COURT: No, I'm just saying --

20 MS. CASANOVA: I -- I know my memo --

21 THE COURT: -- that, you know, I would say you

22 don' t have --

23 MS. CASANOVA: -- speaks for itself, but I --

24 I just want to make sure because Counsel will have

25 the opportunity to respond. I just want to make my
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1 entire argument for the sake o.f the record.

2 In People v. McDonald, which was an

3 unpublished opinion of the --

4 THE COURT: California --

5 MS. CASANOVA: -- Los Angeles county. There

6 "The defendant argued that the prosecution was

7 required to prove . . . " -- which is es sentially

8 what ' s going on here -- " . . . required to prove

9 compliance with the vendor compensation provisions

10 of the California law as part of their case in

11 chief."

12 The court rejected that argument concluding

13 that had the legislature intended for such

14 compliance or contract language to be conditioned

15 precedent to the prosecution or to the issuance of

16 the citation, part of the prosecution's prima

17 facie's case or a basis for exclusion of evidence,

18 it would have simply included the appropriate

19 language reflecting its intent in statute."

20 In the instant matter, the act explicit --

21 speaks explicitly to those matters deemed proper

22 grounds for dismissal"; none of which remotely

23 mentioned noncompliance with the subject statutory

24 provisions you're finding problems with.

25 "In fact, the legislature is completely silent
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1 as to what ramifications, if any, are appropriate."

2 THE COURT: So, if they're silent --

3 MS. CASANOVA: And --

4 THE COURT: -- doesn' t that mean --

5 MS. CASANOVA: Right. I'm getting there.

6 THE COURT: -- it ' s got to be inherent; powers

7 of the court?

8 MS. CASANOVA: Well, in People v. Daugherty,

9 another California case addressing the exact same

10 statute, which is their red light camera statute,

11 that court went on further to say, "Okay, well, if

12 the appropriate remedy is not exclusion of -- of

13 evidence, then what is it?"

14 The statute violation does not render evidence

15 inadmissible unless the statute so provides where

16 there is a constitutional basis for exclusion --

17 THE COURT: Which I said I found a

18 constitutional basis of denial of due process.

19 Anything further?

20 MS. CASANOVA: I think that the burden should

21 be on the defendant to show that the evidence --

22 something is wrong with the evidence. It should

23 not be presumptively admissible in that.

24 If he were able to do that - which he's not,

25 because our contract does not allow for flexible
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1 fee payments - but if he were able to do that --

2 THE CóURT: Well, we didn' t even get into that

3 so I don't know why you are arguing this.

MS. CASANOVA: Because he -- It ' s -- It ' s the

5 defendant's burden to show thati our evidence should

6 not be presumptively admissible if that -- if

7 that's the remedy, which I'm --

8 THE COURT: No, but you' re right --

9 MS. CASANOVA: -- I 'm suggesting to you that

10 is the remedy.

11 THE COURT: But what I'm state --

12 MS. CASANOVA: Dismissal is not.

13 THE COURT: But what I'm stating is that that

14 particular evidence is not even admissible - which

15 you' re kind of arguing and I would agree with you

.. .. ... t went to the weight of the evidence and to

17 not. come into a case. But if I'm determining that

18 it should be excluded, then that goes to the

19 admissibility and I do believe that dismissal

20 would be the proper sanction.

21 MS. CASANOVA: Okay. But I'll --

22 THE COURT: All right --

23 MS. CASANOVA: And then -- And just summing it

24 up, I do not -- City -- The City of Hollywood is

25 not violating due process. The defendant is given
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. 1 notice and opportunity to be heard and that is why

2 we're asking that you reconsider your ruling and

3 find that we are in compliance with both statutes.

4 THE COURT: All right. You did a fine job and

5 one that you did an excellent memorandum to.

6 MS. CASANOVA: Thank you.

7 THE COURT: Okay.

8 Mr. Hollander, do you care to be heard on this

9 matter?

10 MR. HOLLANDER: Very briefly, Judge. I'll try

11 to keep it short.

12 THE COURT: No problem. I'm here for the

13 duration.

14 MR. HOLLANDER: I think really the -- the

15 primary issues are: Number one, is it a violation

16 of the statute and then, two, what is the

17 appropriate remedy?

18 And I -- I think that the first question is

19 whether or not the -- the City is violating the

20 statute is -- Crystal clear that they are.

21 . If -- If you look at some of the cases that

22 are cited in - unless I guess -- I noted briefly

23 stand for some legal positions that I happen to

24 agree with - the -- the one case is the Golf

25 Channel vs . Martin Jenkins and it talks about when
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1 there -- when there's a statute and there is clear

2 language, at that point there's really no reason

3 for the court to now begin interpreting what the

4 intent was because the language is clear.

5 It says the court says, "It's a fundamental

6 principle of statutory construction that if a

7 statute is plain and unambiguous, there is no

8 occasion for additional interpretation."

9 That this statute couldn't be more clear that

10 what is authorized is that the -- the city or the

11 . officer shall be communicating with the clerk of

12 court and sending a replica transmission of the

13 traffic infraction data; not a third party for-

14 profit vendor. That is not authorized.

15 THE COURT: And the issuance also.

16 MR. HOLLANDER: And the issuance as well.

17 THE COURT: Well, but her position is that

18 that's implicit.

19 But proceed.

20 MR. HOLLANDER: But -- So, in -- in my -- in

21 my position over and over and over --

22 THE COURT: Or I should say the City's

23 position because --

24 MR. HOLLANDER: Over and over and over we're

25 seeing that ATS is overstepping its bounds here.
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1 Number one, if -- if the statute did contemplate

2 involvement of a third party - or ATS or Redflex or

3 any other company - I would agree that there's the

4 thought that there will be a company to provide a

5 camera to maybe collect payments, background

6 information, but there was never any intention that

7 now this for-profit company is going to communicate

8 with a clerk. They're going to take that

9 authority, which is -- the statute says it must be

10 done by the city, and they test -- and take it upon

11 themselves to commit -- communicate with the clerk.

12 . ATS is going to issue the notices of

13 violation. ATS is going to decide to issue the

14 uniform traffic citation.

15. THE COURT: What do you construe as the

16 meaning of the word "issuance"? The City would

17 maintain that the issuance is being done by the

18 officer.

19 MR. HOLLANDER: Well, I don't believe so. I

20 think you've heard testimony in -- in this exact

21 case when the CSO test -- testified, the question

22 was: "Take us through the process."

23 "I hit the button, the 'ACCEPT' button."

24 "Well, what do you do next"?

2 5 "I don ' t do anything. "
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._ 'You're saying that ATS then issues a uniform

2 -- a notice of violation"?

3 "Yes, they do."

4 "Does ATS then issue a notice of a UTC later"?

5 'Yes, they do."

6 "Do you have any involvement at all"?

7 'No, I don't."

8 "Do you communicate with the clerk"?

9 'No, I don't."

10 So, I think --

11 MS. CASANOVA: And, Your Honor, I think we

12 should look -- I mean, if we're going to cite from

13 previous -- I'm not sure that that's exactly what

14 she said, but I do remember that she said - and

15 it's in your order - that she -- she had no

16 personal knowledge of what was -- what was being

17 done after she accepted the violation.

18 THE COURT: All right. That's fine.

19 All right. Proceed from that point.

20 MR. HOLLANDER: So, I think that that the only

21 time that a court should then have to look and try

22 to --

23 Oh, and -- and to go back to -- to finish my

24 last point, there was never an intention by the

25 legislatures that -- that the ATS will be making
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... 1 the ultimate decisions.

2 Because if you read the contract in Exhibit

3 -- or I think it's Exhibit D, paragraph 7, it says

4 that - and this is in capital letters: 'And in

5 no event shall the vendor have the ability or

6 authorization to make a notice of infraction

7 decision."

8 Well, what are they doing every time they

9 decide not to send one? They have made --

10 THE COURT: .I believe I addressed that point.

11 MR. HOLLANDER: . Absolutely. I mean, the --

12 That is -- That's not permitted. And that's

13 exactly what they're doing. They need to send

14 every violation. They can' t make the decision:

15 this one's good, this one isn't. They're now

16 overstepping their bounds. Over and over and over

17 we're seeing it.

18 So, I mean, the first question is whether or

19 . not is this -- is -- is this a violation? And the

20 answer is clearly it is a violation.

21 And the second question is what is the --

22 the right remedy? And I agree it's a due process

23 violation and, based upon that alone, the

24 exclusionary rule applies and the evidence should

25 be excluded.
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. 1 Even if the Court -- this Court didn' t feel

2 that it was a constitutional issue or a due process

3 violation, the exclusionary rule still should apply

4 and that's based on two cases cited.

5 The first one is the Johnson case, Xena

6 (phonetic) Johnson, which is 814 So.2d 390. It's

7 a DUI manslaughter case where the prosecution was

8 trying to subpoena medical records, blood records .

9 And after numerous attempts, they were unable to

10 get in contact and -- and serve the subpoena and

11 ultimately went and got the -- the blood without

12 sending the subpoena. The court went on to speak

.. 13 about making a good faith effort to comply with the

14 statute. That can get around the exclusionary

15 rule.

16 And it says in this particular case, "The

17 trial court held an evidentiary hearing, at which

18 time Willie Brown, an investigator with the State

19 . Attorney's Office, testified relative to his

20 attempt to serve the notice. He first attempted to

21 find Ms. Johnson in the hospital, but she had been

22 discharged. He obtained her last address from the

23 State Attorney's database and tried to serve it

24 there, but she -- she had had moved."

25 A neighbor told the investigator that he
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1 believed she had gone to St. Petersburg so he

2 traveled to St. Petersburg to find her and was

3 unable to do that."

4 In his search, he also unsuccessfully

5 attempted to contact the person's mother and Rodney

6 Williams, the husband of the -- of the person who

7 had died in the accident, in an effort to obtain a

8 current address. Brown, however, neither checked

9 the State's driver's license record nor did he

10 request a forwarding address."

11 But the court went on to say, "This person

12 took great lengths to comply with the requirements

13 of the statute. And for that reason, his good

. 14 . faith effort means the exclusionary rule should not

15 apply."

16 Now, in this case, has the City made any

17 effort to comply with the statute at all? They've

18 done nothing. They've said, "Oh, our contract says

19 it's fine. ATS, you take care of it. That's going

20 to be easier for us, less work for us so you do

21 it." That's not a good faith effort and that's why

22 the exclusionary rule should apply.

23 . Also, if you look at the -- the Donald Jenkins

24 case, which is 978 So.2d 116, it's a -- it's a

25 strip search case where the -- a violation
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1 potentially of a strip search statute where there

2 are specific remedies mentioned in the statute.

3 And they said because there are specific remedies

4 mentioned and the exclusionary rule is not

5 mentioned, then you can look to the legislature's

6 intent that it should not apply to that type of a

7 violation.

8 Well, if you look at our statute, there is no

9 mention of any type of remedy for a violation of

10 316.650. And for that reason, that's

11 differentiating itself from this Jenkins case,

12 which there is no specific remedy laid out.

13 So -- So, either way, if it's a constitutional

14 issue, a due process - which I believe that it is

15 - the exclusionary rule applies excluding the

16 evidence and dismissing the ticket is the -- is

17 the right remedy.

18 And even if it wasn' t a due process violation

19 based on the Johnson case and the Jenkins case,

20 excluding the evidence is their -- is the proper

21 remedy.

22 THE COURT: All . right .

23 MR. HOLLANDER: So, that's all I have. Thank

24 you very much.

25 THE COURT: All right. Thank you.
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1 I have listened carefully to your arguments.

2 I have read your memo and looked at the materials

3 that you provided for me. And, in fact, what I'm

4 going to do is make -- Just one second.

5 (To Ms. Casanova) : Make the packages of the

6 things you gave me, I'm going to make that part of

7 the record.

8 MS. CASANOVA: Thank you, Judge.

9 THE COURT: Okay? But I feel a lot of this

10 and I think an appellate court definitely needs to

11 make a determination here as to whether the statute

12 - as the City maintains implicitly - permits the

13 procedure or whether it is a due process violation

14 in that it doesn' t provide for the process that was

15 done here.

16 And obviously I haven't heard anything that

17 and you haven' t been able to present to me anything

18 that indicates that the word "issuance" doesn't

19 mean issuance; it's really delivery. And I think

20 it's more than a semantical issue here so therefore

21 I'm going to stand by my ruling.

22 All right. So, that's basically it. So, my

23 ruling stands dismissing this case. I do believe

24 that is an appropriate remedy that the evidence is

25 not admissible and is thereby excluded and
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1 therefore the proper remedy is dismissal.

2 Okay. Now, that being said, obviously the

3 City has 30 days to appeal from today the ruling of

4 this Court.

5 And I think I'll go off the record now so we

6 can discuss the practical situation here regarding

7 the status of these tickets.

8 Any objection?

9 MS . CASANOVA: No .

10 �042 MR. HOLLANDER: No.

11 THE COURT: Okay.

12 (Whereupon the hearing was concluded. )
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1 IN THE COUNTY COURT IN AND FOR POLK COUNTY, FLORIDA
TRAFFIC DIVISION

2
CITY OF LAKELAND, a political

3 subdivision of the STATE OF
FLORIDA,

4
Plaintiff,

5
vs. CASE NO.: 2014-044966

6
ROBERT MEADOR,

7
Defendant.

8 /

9 Hearing in the above-styled cause was held on

10 January 29, 2015, at 9:01 a.m., at the Lakeland

11 Courthouse, Lakeland, Polk County, Florida, before the

12 Honorable Robert Grode, Judge of the above-styled Court.

13 Appearances were: David S. Bergdoll, Esq., Post

14 Office Box 1198, Highland City, Florida 33846, and

15 Timothy J. McCausland, Esq., City Attorney, 228 South

16 Massachusetts Avenue, Lakeland, Florida 33801, attorneys

17 for Plaintiff; Thomas C. Grajek, Esq., 206 Easton Drive,

18 Suite 102, Lakeland, Florida 33803, attorney for

19 Defendant; and Robert E. Dietz, Jr., Assistant Attorney

20 General, 501 East Kennedy Boulevard, Suite 1100, Tampa,

21 Florida 22602, attorney for Intervenor.

22 Thereupon, the following proceedings were had and

23 taken:

24 THE COURT: Good morning, Counsel. Good

25 morning, Mr. Grajek.
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1 MR. GRAJEK: Good morning, your Honor.

2 THE COURT: Mr. Grajek, I have a motion to

3 dismiss and a response from the state through the

4 attorney general's office, and an adoption of that

5 by Mr. Bergdoll. Does that cover everything we're

6 looking at this morning?

7 MR. BERGDOLL: The header of that is 13th

8 Judicial Circuit, but I think that's a misprint.

9 It should be the 10th.

10 THE COURT: I'll go with that. Also, page

11 nine of the attorney general's opinion it says --

12 let me find it -- it says "not over" and it should

13 say "overcome."

14 MR. DIETZ: I noticed that last night, your

15 Honor.

16 THE COURT: Okay.

17 MR. DIETZ: Your Honor, I think this is on the

18 trial calendar this morning, and the reason for

19 that is that, yes, we do have the motion to

20 dismiss, but some of the issues in the motion to

21 dismiss require evidence.

22 THE COURT: Okay.

23 MR. DIETZ: And so I think that as everybody

24 understood at the prior hearing, that it was going

25 to be necessary in order to -- even for the
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1 plaintiff -- to substantiate his allegations. He

2 makes allegations that requires evidence to be

3 entered into the record.

4 So I'm not really certain how -- I mean, there

5 are legal issues that should be disposed of in the

6 motion to dismiss, but there are legal issues that

7 can't be disposed of until the evidence is heard.

8 THE COURT: Okay. Mr. Grajek?

9 MR. GRAJEK: Well, Judge, I don't -- these are

10 all legal arguments as far as I'm concerned, and I

11 don't think we're on the trial docket. I thought

12 it was just for this motion, but my understanding

13 was it was a legal argument only.

14 THE COURT: Okay. We are on the trial docket

15 though.

16 THE CLERK: Yes, sir, the motion to dismiss

17 and the trial.

18 THE COURT: There you go.

19 MR. GRAJEK: All right.

20 MR. BERGDOLL: And, Judge, we had a court

21 reporter at the last pretrial if anybody has any

22 question. It was always to be a trial.

23 THE COURT: Well, I'm not going to argue.

24 Mr. Grajek, the original motion to dismiss is

25 yours, and to the extent you can make legal
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1 argument to that, the floor is yours.

2 MR. GRAJEK: Judge, I think Arem is binding on

3 the Court and it should be granted.

4 THE COURT: Well, that's easy enough.

5 MR. GRAJEK: Yep, that's it.

6 THE COURT: All right, response?

7 MR. BERGDOLL: Regarding Arem, Judge, Arem is

8 under rehearing. In fact, they granted an amicus

9 curiae brief we filed in the case, and that means

10 it's not final. Being not final, it has no

11 authority whatsoever. If you need case law I have

12 some.

13 THE COURT: No, sir. I'm looking through the

14 case law I've already looked through and prepared.

15 Mr. Grajek, isn't it true that until the final

16 rehearing issue is resolved that the case is, for

17 our purposes, moot?

18 MR. GRAJEK: No, Judge, I think it's

19 persuasive on the Court. But also, if you go to

20 Pettivano's (phonetic) Appellate Practice, that

21 takes a different position in that treatise, which

22 says they might have -- they've lost, and they

23 might have other appellate issues and take it to

24 the Supreme Court and everything, but for all

25 intents and purposes that opinion is final and
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1 binding. So my position would be, no, it is

2 binding on the Court.

3 THE COURT: All right.

4 MR. DIETZ: Your Honor --

5 THE COURT: Yes, sir.

6 MR. DIETZ: -- the attorney general would

7 state that rule -- Florida Rule of Appellate

8 Procedure 9.340(b) --

9 THE COURT: Subsection B.

10 MR. DIETZ: -- subsection B specifically says

11 that it's not final.

12 MR. BERGDOLL: The case, Judge, St. Paul vs.

13 IINA, which is found at 675 So.2d 590, 1996, on the

14 second page it's highlighted: In contrast, the

15 motions permitted in an appellate proceeding follow

16 the procedure set forth in rule 9.300. The tolling

17 period for appellate motions is controlled by rule

18 9.300(b), which states in pertinent part, service

19 of a motion shall toll the time schedule of any

20 proceeding in the court until disposition of the

21 motion.

22 Next page. Unlike rule 9.020(g)(1), this rule

23 does not limit the tolling period to the parties

24 participating in the motion. The rule is clear on

25 its face that it suspends the time schedule of any
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1 and all proceedings irrespective of the movant.

2 We hold that appellate motions are governed by

3 rule 9.300(b), and a district court's order is not

4 rendered until there has been a disposition of all

5 motions relative to that order. Accordingly, St.

6 Paul's notice to invoke the discretionary

7 jurisdiction of the court was timely filed within

8 30 days after JUA's motion for rehearing was

9 denied. Therefore, the motion to strike and

10 dismiss is denied.

11 But it makes it clear that it's not final

12 until it's disposed of, and it's not rendered, the

13 decision isn't even rendered until it's final.

14 THE COURT: All right, Mr. Bergdoll, any

15 further argument on the motion to dismiss?

16 MR. BERGDOLL: Oh, yes. Do you want to go

17 ahead and start?

18 MR. DIETZ: The motion to dismiss has five

19 counts, and the first count was in regards to the

20 Arem case. Of course, we already discussed that

21 the case is not final. I would say that, you know,

22 if there was law that court wanted to see as

23 persuasive in Arem they could, but the Arem case is

24 really void of law. There's a lot of statements

25 about what the court thinks in regard to that

McGill & Associates Professional Reporting Services, Inc.
Bartow, Florida 863-533-4642

465



10

1 particular issue in regard to the facts of the

2 case.

3 So I think probably the best thing to do, your

4 Honor, is to go through counts two through five of

5 the motion to dismiss, and then go back to Arem,

6 because the Arem case is the one that's going to

7 take the construction of evidence and things such

8 as that.

9 THE COURT: All right. Well, Mr. Grajek, as

10 far as your motion goes, are you -- your rather

11 concise summary of the motion, does that include

12 the things that the prosecution is discussing?

13 MR. GRAJEK: Judge, I can withdraw that and

14 just go off Arem --

15 THE COURT: Okay.

16 MR. GRAJEK: -- and we can do the trial.

17 THE COURT: Okay. Well, then we don't have to

18 worry about that part.

19 MR. DIETZ: Okay, so, for the record, counts

20 two through five of the motion to dismiss are

21 withdrawn, and so basically they're moot at this

22 point?

23 THE COURT: Right. And so the Court needs to

24 make a decision as to the motion to dismiss as it

25 stands currently. The Court is persuaded by the
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1 state of the law as it currently stands, more

2 particularly the rules of procedure, and therefore

3 I'm going to deny the motion to dismiss, and we can

4 move forward as to the actual hearing.

5 The burden is on the prosecution, and it is --

6 frankly, if I'm wrong, that it's burden beyond a

7 reasonable doubt. So with that, if the prosecution

8 wants to begin, we can get started.

9 MR. BERGDOLL: Yes, your Honor. At this time

10 I would call Scott Wisneski, an officer with the

11 LPD.

12 MR. GRAJEK: Judge, I don't know if anybody

13 else is anticipating on testifying in this case,

14 but I would invoke the rule so any potential

15 witnesses be removed from the courtroom, please.

16 THE COURT: Understood. If you are a

17 potential witness in this matter, please wait

18 outside. Please don't discuss your testimony with

19 anyone until such time as you're called to testify,

20 unless it's one of the attorneys. Thank you.

21 MR. GRAJEK: Judge, could we have these people

22 identify themselves just so we're clear on the

23 record that they're not witnesses?

24 THE COURT: Are you a witness to the case?

25 AUDIENCE MEMBER NO. 1: I am not.
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1 THE COURT: Okay.

2 AUDIENCE MEMBER NO. 2: I am not.

3 THE COURT: That's good enough for me.

4 Raise your right hand, please, officer.

5 SCOTT WISNESKI, called as a witness by the

6 City of Lakeland, having been first duly sworn,

7 testified as follows:

8 THE COURT: Your name please, sir?

9 THE WITNESS: Scott Wisneski.

10 THE COURT: Will you please spell your last

11 name, sir?

12 THE WITNESS: W-i-s-n-e-s-k-i.

13 THE COURT: All right, Counsel, the witness is

14 yours.

15 MR. BERGDOLL: Thank you, Judge.

16 DIRECT EXAMINATION

17 BY MR. BERGDOLL:

18 Q. Would you please state your name and where

19 you're employed.

20 A. Scott Wisneski, Lakeland Police Department,

21 City of Lakeland.

22 Q. And how long have you been so employed?

23 A. Since 2004.

24 Q. And what are your duties with the Lakeland

25 Police Department?
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1 A. I am assigned to the traffic unit under the

2 red light camera division.

3 Q. All right, sir. And what training have you

4 had as a law enforcement officer?

5 A. I have completed the state minimum

6 requirements, and all of the FDLE requirements for law

7 enforcement certification.

8 Q. And have you been appointed by your chief as a

9 TIEO?

10 A. At ----
11 Q. Traffic enforcement.

12 A. Yes, sir, I have.

13 Q. And are you aware of the way the red light

14 cases are brought to your attention?

15 A. I am, sir.

16 C). When you went through training, did you visit

17 Arizona at one point?

18 A. I did. My training included training here at

19 the Lakeland Police Department through our traffic unit,

20 and then I also flew to Arizona to visit and receive

21 training and seminar information through American

22 Traffic Solutions.

23 Q. And tell us, if you would, how you learned of

24 this case?

25 A. I received a ----
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1 MR. GRAJEK: Objection, hearsay.

2 THE COURT: Overruled.

3 A. I received a digital file for a violation to

4 review.

5 Q. All right, sir, and where did it come from?

6 A. It came from the computer system of American

7 Traffic Solutions.

8 MR. GRAJEK: Objection, your Honor,

9 foundation.

10 THE COURT: Overruled.

11 Q. And what did that indicate to you?

12 A. The indication was that there was a violation

13 that possibly occurred on a vehicle, and I reviewed that

14 file to make a decision whether or not an infraction was

15 in place.

16 Q. And what was the name of the defendant?

17 A. Robert Meador, M-e-a-d-o-r.

18 MR. GRAJEK: Your Honor, I'm going to object.

19 No foundation for that, no basis for that

20 statement.

21 THE COURT: I will sustain to the extent

22 that -- Counsel, if you can provide a foundation

23 for how that name was determined.

24 MR. BERGDOLL: Yes.

25 Q. (By Mr. Bergdoll) Can you tell us how that
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1 name was determined?

2 A. Through me or through -- I know of the name

3 because it was the name on the file for the red light

4 camera violation.

5 Q. When you went through training out in Arizona,

6 did they indicate how they get that type of information?

7 A. Yes, they did.

8 Q. Tell us.

9 A. When a vehicle ----

10 MR. GRAJEK: Objection, hearsay, your Honor.

11 THE COURT: Overruled.

12 A. When a vehicle commits a possible infraction,

13 that video and video information and picture identifies

14 a vehicle tag. That vehicle is -- tag is ran through a

15 party of ATS, and an owner's identification from the tag

16 is then placed into the file.

17 MR. GRAJEK: Judge, I would object. It's

18 hearsay. I move to strike.

19 THE COURT: Overruled.

20 Q. Now, once you got that file, what did you do?

21 A. I reviewed the information from the vehicle

22 registration to the tag, I reviewed the videos, I

23 reviewed the photographic evidence, and using that

24 information I determined if the vehicle violated a

25 Florida state statute.
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1 Q. And what did you determine?

2 A. I determined that the vehicle had violated a

3 Florida statute by running a red light.

4 Q. Okay. And then what action did you take?

5 A. I approved that violation for a notice of

6 violation to be sent out.

7 Q. And when you -- do you push a button for that?

8 A. I do, sir.

9 Q. And when you do that button, does that have

10 any bearing on the UTC as well?

11 A. It becomes an automated system that -- pushing

12 that button kind of sends a motion of events in place

13 depending on what action the violator takes or doesn't

14 take.

15 Q. Okay. And does it give permission for an

16 electronic signature of yourself?

17 A. That's correct, it does.

18 Q. Now, in terms of getting the video and

19 pictures, has either yourself or Lakeland filled out a

20 business rules questionnaire at some point?

21 A. We have, sir. We did at the inception of the

22 program.

23 Q. All right, sir. And how is that significant

24 with regard to how this process is handled?

25 A. I'd say it's almost a backbone of it. It
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1 determines -- it gives -- the Lakeland Police Department

2 is giving guidance to American Traffic Solutions --

3 MR. GRAJEK: Your Honor, I'm going to object.

4 A. -- as to what we want to see, or what we don't

5 want to see.

6 THE COURT: Hold on, Officer. Counsel?

7 MR. GRAJEK: Your Honor, I'm going to object.

8 I haven't received a copy of this policy, and

9 anything the policy says is hearsay, and what it

10 tells someone else to do, that's speculation.

11 THE COURT: Overruled.

12 Q. OBy Mr. Bergdoll) Go ahead.

13 A. That BRQ is from us to them to say this is the

14 type of violations that we want to see, or these are the

15 violations that we don't want to see, so it is our way

16 of telling ATS, or American Traffic Solutions, what to

17 send us or what not to send us. The discretion becomes

18 ours, not theirs.

19 Q. Okay, so you ----

20 MR. GRAJEK: Object, your Honor, speculation.

21 THE COURT: Overruled.

22 Q. You hold the final decision with regard to

23 whether a violation's occurred?

24 A. That's correct. I am sent about everything,

25 and then I, the certified police officer, then makes a
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1 determination whether or not a violation occurred or

2 didn't occur.

3 Q. Do you have a copy of the BRQ in this case?

4 A. I do, sir.

5 Q. Can I see it?

6 A. Yes, sir.

7 MR. GRAJEK: Your Honor, did they make a copy

8 for me of that?

9 MR. BERGDOLL: I'm going to let you see it in

10 just a second.

11 MR. GRAJEK: Judge, I'd ask we take a recess

12 so I can have time to review it.

13 MR. BERGDOLL: This is an exhibit.

14 MR. GRAJEK: Judge, it's 31 pages. I'm going

15 to need some time to review this document, so do

16 you want to take a break?

17 THE COURT: Well, how much time do you think

18 you'll need? I know it's a wild guess.

19 MR. GRAJEK: I don't know. First I've ever

20 seen it. First I've ever seen it, so I don't know.

21 THE COURT: Okay. Well, I'll tell you what,

22 we'll start -- let's take a ten-minute break. I'll

23 go to the dentist's office and find out what's

24 going on there, and then we'll reconvene in about

25 ten minutes, unless you think you need a little
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1 more time.

2 MR. GRAJEK: Okay, thanks, Judge.

3 (Recess.)

4 THE COURT: Mr. Grajek, did you have an

5 opportunity to review that?

6 MR. GRAJEK: Yes, Judge, thanks.

7 THE COURT: Okay. Mr. Bergdoll, you may

8 proceed.

9 MR. BERGDOLL: Yes, your Honor.

10 Q. (By Mr. Bergdoll) I show you what's been

11 marked as City Exhibit 1.

12 A. Okay.

13 Q. Ask you to look at that and see if you can

14 identify it.

15 A. This is the BRQs for the City of Lakeland,

16 version 1.6.

17 Q. And was that version active at the time that

18 this incident occurred?

19 A. Yes, it is.

20 Q. And what was the date of the incident?

21 A. The date of the violation was on 5-9-2014 at

22 3:38 p.m.

23 Q. And where did it occur?

24 A. This occurred at the intersection of

25 Massachusetts and Memorial, and let me confirm. We're
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1 eastbound on Memorial, turning left at the intersection

2 of Massachusetts.

3 MR. GRAJEK: Judge, I'd object to the hearsay.

4 There's been no foundation for that opinion as he

5 did not personally witness it.

6 THE COURT: Overruled.

7 Q. And is that in Polk County and the City of

8 Lakeland?

9 A. That is within the city limits of Lakeland,

10 Polk County, Florida.

11 Q. Okay. Now, is this record that you have in

12 your hand of the BRQ, business rules questionnaire, is

13 that a business record held in the due course of

14 business by you?

15 A. It is more of a course of business for

16 American Traffic Solutions, as a guide for them to

17 determine what is to be sent to us.

18 Q. And do you keep that in -- in your custody and

19 control as well?

20 A. I do. I -- I have a copy of it as well.

21 Q. Okay. And is that the copy that you have?

22 A. Yes, sir.

23 Q. Now, is that kept just for this case?

24 A. No, sir, this is just a -- a file that's kept

25 for all cases.
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1 MR. BERGDOLL: At this time, your Honor, I

2 would enter into evidence City Exhibit 1.

3 THE COURT: Defense?

4 MR. GRAJEK: Judge, I would object to the

5 hearsay. He testified it wasn't his business

6 record, it's ATS's business record, so there's lack

7 of a foundation for its admission.

8 MR. BERGDOLL: Well, Judge, he also indicates

9 it's filled out here and then sent to them.

10 THE COURT: The foundation has been laid, and

11 therefore the objection is overruled. It will be

12 entered into evidence as Prosecution Exhibit 1.

13 MR. BERGDOLL: Thank you.

14 THE COURT: Counsel, you may proceed.

15 MR. BERGDOLL: Yes.

16 Q. (By Mr. Bergdoll) Was a notice of violation

17 sent in the case?

18 A. Yes, sir, it was.

19 MR. GRAJEK: Objection, your Honor, hearsay.

20 THE COURT: Overruled.

21 Q. And what was the date of the notice of

22 violation?

23 A. Notice of violation was issued on 6-2 of 2014.

24 Q. And was that electronically signed by you?

25 A. That is correct.
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1 Q. Is that within 30 days of the infraction?

2 A. That's correct. The violation was on

3 5-9-2014, and it was issued on 6-2 of 2014.

4 Q. And how was it sent out?

5 A. It was sent out by regular first-class mail.

6 Q. How long did the person have to pay?

7 A. They're given 60 days to pay that violation.

8 They had a due date of August 1, 2014.

9 Q. And did they do so?

10 A. No, sir.

11 Q. And what happens automatically if it's not

12 paid?

13 A. The notice of violation is removed, and a

14 Uniform Traffic Citation is automatically issued.

15 Q. All right. Is that also electronically signed

16 by you?

17 A. That is correct.

18 Q. And was it issued to the address of Mr. Meador

19 as reflected as the registered owner of the vehicle?

20 A. That's ----

21 MR. GRAJEK: Objection, your Honor. There's

22 no basis for that question. It's going to be

23 speculation, so object to the form of that

24 question.

25 THE COURT: Overruled.

McGill & Associates Professional Reporting Services, Inc.
Bartow, Florida 863-533-4642

478



23

1 A. The copy of his vehicle registration was 202

2 East Park Street at the time of the violation, and that

3 is where it was mailed to.

4 MR. GRAJEK: Your Honor, I object and move to

5 strike the answer as hearsay. He has no personal

6 knowledge as to that address, where it came from.

7 There's no basis for that opinion.

8 THE COURT: I will overrule the objection.

9 Q. (JBy Mr. Bergdoll) Did you check the validity

10 of that particular address, in that it was registered

11 with the Department of Highway Safety and ----

12 A. The Driver -- the Driver and Vehicle

13 Information Database, DAVID, which I have a printout

14 copy here, states that the address at the time of

15 violation was 202 East Park Street.

16 MR. GRAJEK: Your Honor, I would object as to

17 the hearsay of that document. That document was

18 not provided to me. There's no clerk here to put

19 it in, and there's no certified copy as to that

20 document.

21 THE COURT: The objection is overruled.

22 MR. BERGDOLL: Thank you.

23 Q. (By Mr. Bergdoll) Now, what did the ticket

24 charge?

25 A. I'm sorry, sir?
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1 Q. What did the citation charge?

2 A. The notice of violation?

3 Q. Yes.

4 A. $158.

5 Q. Not the -- not the money, the Uniform Traffic

6 Citation.

7 A. I'm sorry, sir, I don't understand your

8 question.

9 Q. Okay. What did it charge, a violation of

10 what?

11 A. It was a violation -- stand by -- it's under

12 316.0083.

13 Q. And how did it come to be a trial at this

14 time?

15 A. I'm assuming the -- the defendant set it for

16 trial. I have no idea how it was set for trial, sir.

17 Q. Okay. Now, do you have pictures and video?

18 A. I do, sir. We have a digital file which I

19 have on my laptop, and I also have it copied onto a

20 thumb drive.

21 Q. All right. And have you shown that thumb

22 drive during the break to Mr. Grajek?

23 A. I have. We went through each one of the files

24 and then some.

25 Q. Okay.
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1 MR. BERGDOLL: And I can't write on this,

2 Judge, but it will be City Exhibit 2.

3 THE COURT: Defense?

4 MR. GRAJEK: Your Honor, I would object, it's

5 hearsay. No foundation for its admission.

6 THE COURT: All right, the objection will be

7 overruled. It will be admitted as Prosecution

8 Exhibit No. 2.

9 MR. BERGDOLL: At this time, your Honor, I

10 would ask permission to publish it.

11 THE COURT: You may.

12 Q. (:By Mr. Bergdoll) Go ahead.

13 A. Do you want me to show the pictures and video?

14 Q. Yes.

15 A. Show them to you first or the Judge?

16 Q. Mr. Grajek's already seen it, correct?

17 A. That's correct. And you have as well.

18 Q. I've seen it as well.

19 THE WITNESS: Your Honor, I'll show you a

20 series of three pictures. What was considered to

21 be picture A, this is a picture of the vehicle

22 before it has entered the intersection. We have

23 required to have date and time stamp, location

24 information, our data bar across the top. And

25 you'll see here location of the incident, and
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1 you'll see approximate speeds, times that the

2 lights were red before the vehicle entered into the

3 intersection. And we see here this is our subject

4 vehicle. You see the lights are red. You see the

5 position of the vehicle before the stop bar.

6 Our second picture is about a second later.

7 It shows the video past the stop bar into the

8 intersection, completing the turn. You see the

9 light is red, and you can see our data bar across

10 the top as well.

11 Now, we don't spend a lot of time on the

12 pictures, but this is what is sent out in our

13 notice of violations so that the violator can see

14 some of the information on that.

15 This is pictures C. It's a cropped-in image

16 of this one here, and it's simply just to zoom in

17 showing the tag information. When we run that tag

18 information we make sure that those pictures match

19 the vehicle information. We see here our vehicle;

20 Florida tag W282AJ on a Ford, 1996, green in color.

21 And obviously here on our images we see an older

22 Ford bearing that color.

23 When reviewing the violations, we spend a

24 little more time on the videos. That's kind of a

25 real-time of what's occurring. We let the video
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1 play all the way through first at regular speed.

2 You see the light turn red and the vehicle went

3 straight through in a left turn. We confirm the

4 position of the vehicle when the light did, in

5 fact, turn red, and so we can back it up frame by

6 frame and get the exact position of the vehicle.

7 We see here this is the last point of yellow.

8 Our yellow light time at this intersection is 4.4

9 seconds. We see here the vehicle is approximately

10 10 to 15 feet behind the stop bar. We go to the

11 next frame. We see the light turns red. The

12 vehicle is definitely well positioned behind the

13 stop bar.

14 THE COURT: What's the time between frames?

15 THE WITNESS: I'm going to say one-tenth of a

16 second. I could be -- I could be off on that. I'm

17 not the computer engineer. Maybe somebody else can

18 answer that question. I think they run one -- one

19 one twenty-six, but that's not the frame here in

20 motion. Based on these pictures, this video, and

21 the evidence was the reason the violation was

22 approved.

23 Q. (By Mr. Bergdoll) Do you have the stills up

24 there as well?

25 A. I do. I showed them at first.
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1 Q. Okay. Does the A shot have on it the time

2 interval that he was past the stop bar?

3 A. That's correct, it was .3 seconds.

4 Q. And what was the speed limit there?

5 A. The speed limit at this intersection is 35.

6 Q. And does the 4.4 second interval for the

7 yellow light, does that meet state standards?

8 A. It does.

9 Q. In fact, it exceeds it, right?

10 A. I believe it does. We just recently actually

11 expanded the yellow light times. We follow closely with

12 Florida Department of Transportation and their

13 recommendations for yellow light time intervals. Of

14 course, yellow light time intervals are based on the

15 speed of the intersection, the number of lanes, travel

16 and so on.

17 Q. Okay. Have the pictures been altered in any

18 way?

19 A. No, sir.

20 MR. GRAJEK: Objection as speculation.

21 THE COURT: Overruled.

22 Q. And what was the plate number on the vehicle?

23 A. W282AJ.

24 Q. All right, and does that match the DAVID

25 printout that you had?
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1 A. It does.

2 MR. GRAJEK: Objection, hearsay, your Honor.

3 THE COURT: Overruled.

4 Q. Is that DAVID printout machine generated?

5 A. It was printed out on a computer. A person

6 had to print it out, but, yes, a machine printed it.

7 Q. Okay.

8 MR. BERGDOLL: No further questions.

9 THE COURT: Thank you, Counsel. Mr. Grajek.

10 MR. GRAJEK: Thank you, your Honor.

11 MR. DIETZ: Your Honor?

12 THE COURT: Yes.

13 MR. DIETZ: I mean, I'm not sure where you'd

14 like to put me in the process. I don't represent

15 the state or the city, but I don't represent the

16 defendant, either, but the attorney general would

17 like to ask questions of this witness.

18 THE COURT: Counsel?

19 MR. GRAJEK: Judge, they're not a party. I

20 would object. They're here for the

21 constitutionality of Arem. You've denied that. I

22 don't think there's any --

23 MR. DIETZ: Well, your Honor --

24 MR. GRAJEK: -- testimony to be put on as to

25 that.
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1 MR. DIETZ: -- the issue -- some of the

2 questions that were asked in regards to the

3 business rules questionnaire and the authority for

4 the city to have American Traffic Solutions perform

5 their process I think are relevant, which is what

6 we're waiting for.

7 There were -- there were certain issues in the

8 motion to dismiss that can be ruled on as a matter

9 of law. There's certain issues in the motion to

10 dismiss that could not be ruled on as a matter of

11 law until the evidence was presented, and this

12 witness has been giving some of the evidence that

13 was necessary to support the defense of the fact

14 that the camera system is not an illegal delegation

15 of police powers, so that's the reason why the

16 attorney general would like to ask this witness

17 questions.

18 THE COURT: The objection is well taken.

19 The -- the attorney general is not a party to the

20 action, and therefore will not question the

21 witness. Counsel, you may proceed.

22 MR. GRAJEK: Thank you, your Honor.

23 CROSS-EXAMINATION

24 BY MR. GRAJEK:

25 Q. Officer, what does WVD stand for?
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1 A. What are you referring to, sir?

2 Q. It's on page three of the document that was

3 entered into evidence.

4 A. I would need to see the document. I don't

5 know, sir. That's an internal code for something that

6 doesn't refrain (sic) to -- to what I do, or -- it's

7 obviously initials for something. I don't know, sir.

8 You'd have to ask somebody.

9 Q. Could you read for the Court the -- that part

10 of the -- of that document?

11 A. The whole thing?

12 Q. The part about WVD.

13 A. Iteris video, nonevasive (sic), for FDOT

14 owned; WVD for city owned.

15 Q. Okay, so the WVD has to do with some kind of

16 violation, correct?

17 A. I don't think so, but ----

18 THE COURT: Are you saying WVD?

19 THE WITNESS: WVD, whiskey, Victor, David.

20 THE COURT: All right.

21 Q. Can I see that?

22 A. Sure. If the question is that we do or do not

23 issue violations to city vehicles, they fall under all

24 the same --

25 Q. Right.
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1 A. -- standards as everybody else, so we don't --

2 we don't not issue ----

3 Q. That document says -- correct me if I'm wrong,

4 it says under -- there's a section of different types of

5 violations, types available to American Traffic

6 Solutions, correct, in the second column of that

7 document?

8 A. I'm sorry? I was reading.

9 Q. I'm sorry.

10 MR. GRAJEK: Judge, may I approach the

11 witness?

12 THE COURT: You may.

13 Q. Here this appears to be conditioned, something

14 that ATS can do or not do, correct?

15 A. That's correct. This is falling under

16 cameras, detections and signs, so based on what you're

17 asking this looks like the type of signage.

18 Seventy-five yards behind the red light cameras we

19 have a sign that says "photo enforced," and it may have

20 a subsign under it that says "right turn enforced." As

21 I understand it, and maybe we can, you know, find -- we

22 can call a witness to somebody that is under the

23 cameras, detections and signs. This looks like to me

24 this is the conditions, different types of options, this

25 is what it is, so ----
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1 Q. Let me stop you there. What I'm reading is on

2 the city's document under 3.1. The first column says,

3 question, what is the violation detection type? That's

4 a question. Then conditions is PLP, loop to loop,

5 Iteris video, or this WVD we've been talking about,

6 correct?

7 A. Okay, yes.

8 Q. And then the answers are, which would be what

9 Lakeland wants in a red-light-type, camera-type case, it

10 says Iteris -- and that is spelled I-t-e-r-i-s -- video;

11 in parentheses, noninvasive for FDOT owned, and then WVD

12 for city owned, correct?

13 A. Correct. And the "owned" would be the

14 property in which the sign is -- in which the video

15 camera is placed, because some of our cameras are placed

16 on FDOT-owned property and some of them are owned on

17 city property. So obviously that's talking about where

18 the placement of the pole is.

19 Q. Okay, and who owns the property in this

20 specific case?

21 A. I don't know, sir.

22 Q. So not knowing, we don't know whether that

23 condition is complied with in this case; you'd agree

24 with me?

25 A. I don't even know what the -- I don't even
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1 know if it's a condition or just simply a statement of

2 the property on which it's owned.

3 Q. Now, you were talking about you have to put --

4 there's a sign that says "camera enforced" on the

5 intersection?

6 A. That -- that's correct.

7 Q. And that's a requirement under the law?

8 A. Yes, sir.

9 Q. On the video we have there is no -- that's not

10 captured on the video, correct?

11 A. None of them are captured on video. The

12 camera's -- the camera's too far forward and the sign's

13 too far back.

14 Q. Okay. And you do not have personal knowledge

15 of whether that sign was up there on May 9th at the time

16 of this violation.

17 A. I don't, sir. It was on there before and it's

18 on there now, and we haven't replaced any signs.

19 Q. But you have no personal knowledge, correct?

20 A. Correct.

21 Q. No evidence that on that date and time ----

22 A. I don't have any evidence that says that the

23 sign was there or not there. Do you have evidence that

24 the sign was missing at the time? I mean, are we saying

25 that the sign was missing?
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1 Q. I don't -- I don't know.

2 A. Okay.

3 Q. But that's a prerequisite to issuing the

4 ticket, correct?

5 A. I don't know if it's a prerequisite. It

6 just ----
7 Q. You're required to have that notice under the

8 law, correct?

9 A. Correct.

10 Q. And it's supposed to be a certain amount of

11 feet back from the intersection?

12 A. I don't know if the law states a certain

13 amount of feet. I think they're approximately 75 yards.

14 Q. Okay. And then you never personally wrote a

15 traffic ticket in this case.

16 A. That's correct.

17 Q. And who actually sent out that ticket? That

18 was ATS?

19 A. Who mailed it?

20 Q. Yes.

21 A. ATS mailed it, or a -- a representative of

22 ATS. I don't know exactly who mailed the violation. I

23 know you want to ask me some questions about ATS, but

24 I'm not an ATS employee, so I can't get into their --

25 their details.
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1 Q. Okay. Now, what was the amber time for the

2 violation that occurred in this case?

3 A. I would have to check the exact date of when

4 the upgrades were done. It is somewhere between 4.1 and

5 4.4 to be exact. They're now set -- all set at 4.4.

6 I'd have to go into an FDOT or contact city operations

7 to get the exact of the yellow.

8 Q. Okay. And the camera and the file you have

9 does not have that time recorded, correct?

10 A. We don't. It doesn't record yellow light

11 times.

12 Q. Now, what happens is you issue the ticket. It

13 eventually becomes a Uniform Traffic Citation?

14 A. Depending on what action the violator takes.

15 Q. Okay, and when does that have to be sent out

16 from the date of the event, how many days after?

17 A. We have a 30-day window in between each part

18 of the violation. So when the violation occurs we have

19 30 days to issue the notice of violation.

20 Q. Now, let me stop you there --

21 A. Okay.

22 Q. -- just so it's clear. The notice of

23 violation is the nonmoving infraction, correct? That's

24 like a parking ticket; if you pay it off ----

25 A. That -- it's a civil infraction, yes, sir.
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1 Q. Okay. And then after that first 30 days then

2 a citation is issued?

3 A. That's correct. So we -- we have the notice

4 of violation. We have a 30-day window in which we need

5 to or we must issue the notice of violation. Then

6 there's a 60-day window for the violator to take action

7 on that notice of violation. They can transfer it, they

8 can request a hearing, they can pay it, get an

9 extension, so they have some options in that 60 days.

10 If they don't take any options in those 60 days,

11 then we have -- once that violation has flushed through

12 or gone through a 60-day cycle, we now have 30 days to

13 issue the Uniform Traffic Citation. And then once the

14 Uniform Traffic Citation's issued, they get another 30

15 days in which they pretty much, in a nutshell, have all

16 the same options, just a different way of handling it.

17 Q. Okay, and that Uniform Traffic Citation,

18 again, is issued by ATS.

19 A. It is mailed by ATS.

20 Q. Mailed by ATS.

21 A. Yes.

22 Q. Okay. So when do you get involved?

23 A. I'm in it from the beginning. So when I --

24 when I look at the violation and I approve the violation

25 by clicking the button, from there no other human
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1 contact is involved with that violation from there.

2 Once I approve it, it's an automated system that puts

3 the motion in place; that I'm approving for that

4 violation, for that notice to be issued out, and I'm

5 also -- through my auto signature I'm approving that if

6 they don't pay it a UTC is going to be issued as well.

7 So nobody in this -- in this violation case nobody

8 has gone in and issued the UTC. It is my click that --

9 that set that wheels in motion.

10 Q. And when that -- that UTC is sent out,

11 that's -- you're electronically signing that one?

12 A. I am through the initial violation, yes, s1r.

13 I'm not clicking -- sort of say I'm not double clicking

14 it twice. I'm -- I'm clicking it once at the beginning

15 to set -- to set the motion.

16 Q. So you don't sign for a UTC traffic ticket.

17 They're relying on your original e-signature, correct?

18 A. That's correct, my original e-signature, sort

19 of say, goes to both violations. Of course, it just

20 stops -- we just stop the UTC from going out if they pay

21 it or elect a court date, or something like that.

22 Q. Now, you had some photographs you showed the

23 Court and were entered into evidence.

24 A. Yes, sir.

25 Q. What were those photographs?
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1 A. What were they?

2 Q. Yeah, can you describe them to me?

3 A. Photographs of a vehicle at an intersection

4 running a red light.

5 Q. Okay. And how many pictures did you have?

6 A. There is two pictures and one zoomed picture

7 from picture A.

8 Q. Okay. Now, the zoomed picture is the same as

9 the other picture, it's just a close-up.

10 A. Correct, picture A.

11 Q. And when you're looking at the digital file,

12 you put in the video.

13 A. Yes, sir.

14 Q. That intersection -- how do you know what

15 intersection it is, can you see the street signs, or is

16 there something else that tells you what intersection it

17 is?

18 A. I was born and raised in Lakeland, Florida. I

19 know these intersections by simply just looking at them.

20 I don't believe that the street signs are -- are visible

21 at the time, or visible in the pictures or the video.

22 The cameras are programmed to that intersection. Each

23 camera is assigned a number, so when -- when violations

24 occur there's a number that's assigned with those

25 pictures. That number corresponds with -- with a
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1 location.

2 So if you're asking me how I know it's that

3 intersection, it's because I've lived and worked here my

4 entire life and I know every intersection.

5 Q. Let's say you call in sick and an officer has

6 to fill in. You've got trials that day. He just

7 transferred from New York; it's his first day on the

8 job. How would he know what intersection that is by

9 watching that video?

10 A. It is -- it is date and time stamped. It is

11 stamped on the top of the data bar on the pictures.

12 Q. Okay, so it's something the computer puts on

13 the video file that will say Massachusetts and you can

14 point to that on the video?

15 A. I can point to that on the pictures.

16 Q. On the pictures, but on the video?

17 A. We're not required to date or time stamp any

18 video database across the bar, only the pictures.

19 Q. Okay. Is the video considered a traffic

20 infraction detector?

21 A. I'm going to assume so, yes. I know there's

22 some legal definitions of what they call certain items

23 or not, but it is detecting a traffic infraction.

24 Q. And the document that the city entered that we

25 were talking about with the WVD previously, are those
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1 all the requirements you're supposed to follow in order

2 to issue a traffic citation?

3 A. They are not for me to follow to issue a

4 traffic citation, it is for -- the City of Lakeland is

5 giving direction to American Traffic Solutions on the

6 general violations that we want to see or not see. I

7 don't use the BRQs to approve a violation, I use police

8 knowledge and understanding of the statute and the law

9 to determine whether or not factors were considered in

10 the -- in the vehicle, and if it conducted a traffic

11 violation.

12 In this case it is a left-hand turn on a red light.

13 So I'm simply just determining was the vehicle before or

14 after the stop bar, or anywhere near the stop bar when

15 the light turned red. In this case no. Now, different

16 factors would be considered for a right-hand turn,

17 because the statute gives it under careful and prudent,

18 which is different. So I'm not sure which factors

19 you're considering, but those are what I go by.

20 Q. Okay. But those are requirements in the BRQ

21 that the City of Lakeland has said we want, and ATS must

22 follow these conditions, correct?

23 A. Correct.

24 Q. And so whatever's in the BRQ, in order to have

25 a valid traffic citation, you would agree with me, ATS
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1 needs to follow those instructions the City of Lakeland

2 has given them, correct?

3 A. In order to have a valid traffic violation.

4 Q. To make sure it's reliable, it's done

5 correctly. There's a reason they're in there, correct?

6 A. That's correct, because I don't want to see

7 violations of -- I don't want to see -- the camera takes

8 thousands and thousands of pictures, and the video runs

9 24/7. I don't want to see videos and pictures of

10 vehicles stopping, so this is put in here because I want

11 to see vehicles that are -- that are running red lights.

12 Q. And you want safeguards to make sure you get

13 someone that's actually running the light, correct?

14 A. Correct.

15 Q. You want to be able to come in and say this

16 video -- you lay a foundation for it -- is a fair and

17 accurate depiction, correct?

18 A. Correct.

19 Q. You want to be able to say this vehicle

20 belongs to this person, correct?

21 A. Correct.

22 Q. And again, the way you do that is you go into

23 DAVID and you put in whatever the tag is, correct?

24 A. In certain circumstances.

25 Q. That's what happened in this case though,
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1 right?

2 A. In ----

3 Q. You would have put a tag number into DAVID,

4 found out who the registered owner was, and -- and

5 that's where that information came from?

6 A. ATS does that process for me. I use DAVID to

7 confirm or double-check a tag if there is a question

8 about something that doesn't match up.

9 Q. So does ATS go into DAVID?

10 A. I don't know what system they use. When I

11 receive the violation the -- the owner and vehicle

12 information is already put in there. I am confirming

13 that the tag and the vehicle information match. If it

14 says it's a red Chevrolet, I expect to see a newer or

15 older red Chevrolet four-door, truck, car, in the video

16 or the pictures. If I don't see that, then I

17 investigate deeper to determine if there was an improper

18 tag or improper information put into the system.

19 Q. Is that before -- your investigation and

20 everything, is that before the UTC is issued, or after

21 the UTC is issued?

22 A. Before the notice of violation is issued,

23 before anything is issued. We don't want to send a

24 wrong ticket to the wrong person.

25 Q. Now, looking at the video and the photographs,
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1 can you tell the difference in time from the steady red

2 light in this case to when the photo was taken?

3 A. Reword that again?

4 Q. Based on the evidence you've entered into

5 evidence --

6 A. Okay.

7 Q. -- can you tell how much time elapsed from the

8 steady red signal to the photographs that were taken in

9 this case?

10 A. The light was red for .3 seconds when the

11 vehicle reached the stop bar.

12 Q. And the computer tells you that?

13 A. Yes, sir.

14 Q. And you don't have any other photos you have

15 not presented to the Court today?

16 A. I don't have anything else.

17 Q. And you never actually saw who was driving the

18 vehicle that day.

19 A. No, sir.

20 Q. You never met Mr. Meador before?

21 A. Not that I know of.

22 Q. And you don't know where he lives?

23 A. Well, at the time of the violation, 202 ----

24 Q. Do you have personal knowledge of the

25 actual ----
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1 A. No, I don't have any -- I don't have personal

2 knowledge. I'm going based on his driver's license and

3 vehicle registration address.

4 MR. GRAJEK: No further questions, your Honor.

5 THE COURT: Thank you, Counsel. Mr. Bergdoll.

6 MR. BERGDOLL: No further questions of this

7 witness, your Honor.

8 THE COURT: All right, may this witness be

9 excused?

10 MR. BERGDOLL: I would reserve the possibility

11 of having to recall him.

12 THE COURT: All right. Officer, please wait

13 outside.

14 THE WITNESS: Yes, sir.

15 MR. BERGDOLL: At this time the City of

16 Lakeland will call Debbie Duff.

17 MR. GRAJEK: Judge, I'd object to this

18 witness. I don't know what she can add, or what

19 else we're going to get out of her for this. She's

20 not listed on anything, not listed as a witness in

21 this case. We only have the officer listed on the

22 traffic ticket, citation, so I would object to her

23 testifying.

24 MR. BERGDOLL: There's no requirement to list

25 witnesses in the traffic rules, Judge. There is
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1 the rules of civil procedure, but they don't apply

2 here.

3 THE COURT: Understood. The witness may

4 testify subject to possible objection to the

5 testimony.

6 Good morning, ma'am.

7 THE WITNESS: Good morning.

8 THE COURT: Raise your right hand, please.

9 DEBBIE DUFF, called as a witness by the City

10 of Lakeland, having been first duly sworn,

11 testified as follows:

12 THE COURT: Ma ' am, could you please give us

13 your name, and spell your last name for us?

14 THE WITNESS: It's Debbie Duff, D, as in

15 David, U, double F, as in Frank.

16 THE COURT: Thank you. Counsel, you may

17 proceed.

18 MR. BERGDOLL: Thank you.

19 DIRECT EXAMINATION

20 BY MR. BERGDOLL:

21 Q. And where are you employed?

22 A. I'm employed at American Traffic Solutions.

23 Q. And how long have you been so employed?

24 A. Six years.

25 Q. And what are your duties there?
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1 A. I am a senior manager over the processing

2 department.

3 Q. Okay. And tell us what a processing

4 department does.

5 A. A processing department reviews the events as

6 they come in from the camera, and they make sure that

7 the license plate is correct and the state is correct;

8 that the correct vehicle has been cropped and the video

9 matches that, and then they send it through for the

10 police.

11 MR. GRAJEK: I'm sorry, Judge. Could you

12 repeat that last part?

13 THE COURT: No, I can't.

14 MR. GRAJEK: I mean, ask the witness to. I

15 didn't hear the last sentence.

16 THE COURT: Could you repeat that, ma'am?

17 THE WITNESS: After they verify ----

18 THE COURT: Hold on. Slow down.

19 THE WITNESS: Okay. After they verify the

20 information, then they will pass it through to the

21 police, through for -- the process gives it through

22 to the DMV to match the driver's information, and

23 then it will go through to the police review.

24 THE COURT: Thank you.

25 MR. GRAJEK: Judge, I'm sorry. Just to
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1 clarify, I thought the witness said something about

2 cropping the video or photo?

3 THE WITNESS: No, I don't -- we validate that

4 everything has been brought into the system

5 correctly, and that the right vehicle has been

6 cropped. We have a system that automatically crops

7 the vehicle, and then we validate the plate, and we

8 pass it through for the DMV to match the driver

9 information before it goes through to the police.

10 THE COURT: Thank you.

11 Q. (By Mr. Bergdoll) And what kind of training do

12 the processors get?

13 A. The processors go through a week of

14 in-classroom training, where they are taught the city's

15 rules from the business requirements. And then after

16 that week of training they go to a training pod where

17 they are there for eight weeks, and during that eight

18 weeks we 100 percent review all of their work to

19 validate that they are following the city rules.

20 Q. And are the city rules derived from the

21 business rules questionnaire that is sent to ATS?

22 A. Yes, that is correct. The -- the system

23 displays this is the rule that the city has approved and

24 signed off on, and that is what the. processor has up on

25 their screen. They actually use two screens; one screen
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1 has the images, and one screen has the rules. And it's

2 their job to look at those rules and look at the event,

3 and process according to the those rules.

4 Q. I show you what's been marked in evidence here

5 as City Exhibit 1 and ask you to look at it and see if

6 you can recognize that.

7 A. Yes, I recognize this.

8 Q. And how do you recognize it?

9 A. This is the business requirements for the City

10 of Lakeland, Florida.

11 Q. And were those requirements being used back at

12 the time that this incident occurred?

13 A. Yes, that is correct.

14 Q. Thank you very much. Do your processors make

15 decisions on whether to give traffic citations to

16 defendants?

17 A. No, they do not. Their job is to look at the

18 event, again make sure that the right vehicle has been

19 brought into the images, and watch the video, make sure

20 that those two things match, make sure the plate has

21 been accurately captured, and then they send it through

22 to the DMV.

23 Q. Okay. And who actually issues the notice of

24 violation?

25 A. The police department.
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1 Q. Okay, and how is that initiated?

2 A. Again, once we get the driver's information

3 returned, it goes into a police queue, and then the

4 police review all the events that are in that queue, and

5 they make the decision to accept it as a violation.

6 Q. Okay. Are there any actions taken after the

7 person's certified to verify that they're still being

8 accurate and following the rules?

9 A. Yes. Every week we audit each processor 30

10 times to validate that they're following the rules for

11 the city, and that information is compiled into a

12 scorecard for which we have standards, and if the

13 standards are not met they are counseled or coached.

14 Q. If you walk from one processor to another that

15 are dealing with different cities, do they follow

16 different rules depending on which city?

17 A. Yes, that is correct. Every city has a set of

18 rules, and those rules are linked to that city, and then

19 that is what's displayed on their second screen is that

20 set of rules.

21 Q. Are the processors allowed to exercise any

22 independent determination or discretion?

23 A. No, they are not.

24 Q. Are the processors able to alter the images,

25 like making a green light show as a red light?
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1 A. No, they are not.

2 MR. GRAJEK: Your Honor, I would object to the

3 question and answer on speculation. No foundation

4 for that.

5 THE COURT: Overruled.

6 Q. Does Lakeland rubber stamp the pictures sent

7 to them by ATS?

8 MR. GRAJEK: Objection, speculation, your

9 Honor.

10 THE COURT: Sustained.

11 Q. Does ATS keep percentages of the --

12 MR. GRAJEK: Objection, relevance.

13 MR. BERGDOLL: I haven't finished the question

14 yet.

15 Q. -- of the various possible violations that are

16 sent to them --

17 MR. GRAJEK: Objection, relevance.

18 Q. -- that are accepted?

19 THE COURT: Overruled.

20 A. Yes, we keep track of what the officer

21 approval is, and we keep track of what they reject or

22 which ones they reject.

23 Q. And does Lakeland approve a hundred percent of

24 what they're sent by ATS?

25 A. No, they do not.
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1 MR. GRAJEK: Objection, speculation.

2 THE COURT: Overruled.

3 Q. Tell us, if you know, the percentage for the

4 last year?

5 A. They've accepted roughly 66 percent, and

6 rejected about 34 percent.

7 MR. GRAJEK: Objection, your Honor, hearsay.

8 No foundation for that.

9 THE COURT: Overruled.

10 Q. Who makes determinations on how to answer the

11 BRQ?

12 A. The city does, the City of Lakeland.

13 Q. Does ATS make any determination on how to

14 answer Lakeland's BRQ?

15 A. No, they do not.

16 Q. Have you ever done the work of a processor

17 yourself when you're shorthanded?

18 A. Yes, I have.

19 Q. And do you consider yourself a hands-on

20 supervisor?

21 A. Yes, I do.

22 Q. Where the business rules dictate there is a

23 potential violation, what do your processors do?

24 A. They pass it to the PD, the police department,

25 to decide if it is or not.
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1 Q. Okay. Are you familiar with how the notice of

2 violations and Uniform Traffic Citations are processed?

3 A. Can you clarify that for me?

4 Q. Are you familiar with how the notices of

5 violations and Uniform Traffic Citations are processed?

6 A. Are they -- you mean in terms of mail, or ----

7 Q. In terms of how it goes through your office

8 and gets a signature of the officer electronically

9 printed on it.

10 A. Well, yeah, once the officer approves it, we

11 have a scanned image of the signature, and then that is

12 appended to the notice of -- the file is created for our

13 print vendor.

14 Q. And do you know who your print vendor is?

15 A. Yes, it's Business, Inc.

16 Q. And who owns that business?

17 A. I do not know the name of the owner.

18 Q. Okay. And do you send batch files to

19 Business, Inc.?

20 A. Yes, we send batch files every day to

21 Business, Inc.

22 Q. Okay. For your whole operation do you know

23 how many approximate pieces are sent to Business, Inc.,

24 in a particular day, estimate?

25 A. No, I do not.
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1 Q. Is it a large amount?

2 A. Yes, it is a large amount.

3 Q. Does that go out in the middle of the night?

4 A. It goes out -- it goes out in the -- in the

5 evening.

6 MR. BERGDOLL: No further questions.

7 THE COURT: Thank you, Counsel. Mr. Grajek.

8 CROSS-EXAMINATION

9 BY MR. GRAJEK:

10 Q. So the people in your ATS, they're not police

11 officers, correct?

12 A. No, they are not.

13 Q. And you said you get a violation on a camera

14 you're monitoring, and so you go look up someone's

15 license plate. How do you find out who the alleged

16 driver is?

17 A. We do not look up license plates. We -- we

18 get an event and it crops the vehicle's license plate,

19 and we enter or validate -- we have a system that

20 optically character reads the license plate, so we do

21 not actually enter the license plate. We just validate

22 that the plate has been captured, automated through the

23 character reader, and then if there's any character it's

24 not sure about, we will validate that character. Once

25 that's been accepted it goes through to the Florida DMV.
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1 That's automated, we do not touch anything with the DMV.

2 Q. So it goes to the DMV and then to Lakeland

3 Police Department?

4 A. Yes, that's correct.

5 Q. And how much does someone who's viewing these

6 cameras make?

7 A. Roughly $13 an hour.

8 Q. Is there any bonuses for them?

9 A. No, there is not.

10 Q. Is there any overtime for them?

11 A. Generally no. I mean, there can be at times.

12 Q. Okay. And so on the yearly basis no one's

13 getting any quarterly bonuses, nobody's getting -- it's

14 strictly 13 an hour.

15 A. That's correct.

16 Q. How does someone get a raise?

17 A. We have annual performance reviews, and they

18 would get a raise based on their quality of work and

19 their production of work.

20 Q. Now, the person in this case, who was that

21 that watched the video in this case?

22 A. It would be a processor. I don't know the

23 name of the processor.

24 Q. Okay. So you don't know if the processor in

25 this case still works for ATS.
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1 A. If I knew that name I would be able to tell

2 you that.

3 Q. So it's possible he was fired for some reason.

4 A. He maybe had left the company on his own

5 accord as well.

6 Q. Okay, we don't know.

7 A. No, I do not know.

8 Q. We don't know if he had counseling on how to

9 do this job, correct?

10 A. If I knew the processor's name I would be able

11 to tell you that.

12 Q. You flew all the way from Arizona for this?

13 A. Yes, I did.

14 Q. You prepared for this hearing?

15 �042 A. I did.

16 Q. Okay, but you didn't check into this specific

17 case.

18 A. I did review the case. I did not review the

19 processor name.

20 Q. Do you recall what the tag number was in this

21 case?

22 A. No, I do not recall.

23 MR. GRAJEK: Judge, could I have the -- the

24 exhibit here?

2 5 THE COURT : Ye s .
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1 MR. GRAJEK: The photographs here or no?

2 There's no photographs. Judge, what I'd like to do

3 is show the photographs to the witness. I don't

4 know how we can do that. I guess we would need the

5 officer to come back in?

6 THE COURT: Yeah, we'd have to have the video

7 set up.

8 MR. GRAJEK: Yeah.

9 THE WITNESS: I did review the images and I

10 did review the video. I did not memorize the

11 plate.

12 MR. GRAJEK: Judge, if we could bring him in

13 I'd appreciate it.

14 THE COURT: Yes, she's going to call him.

15 MR. GRAJEK: Okay, thank you.

16 Q. (JBy Mr. Grajek) Now, this here you -- the

17 Lakeland attorney asked you some questions about this,

18 it's called BRQ?

19 A. Yes, that's correct.

20 Q. And what does BRQ stand for?

21 A. Business requirements questionnaire.

22 Q. And are these something you go through to make

23 kind of -- sort of a Chinese menu; you go through each

24 city and you say what do you want for your red light

25 camera ticket, correct?
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1 A. The city has a liaison assigned to them, and

2 when the program goes into effect the questionnaire is

3 presented to them and they make those decisions.

4 Q. Okay, and once they make those decisions,

5 those are the regulations that you have to follow,

6 correct?

7 A. That is correct.

8 Q. Now, if I go to 3.3 on that document, it says

9 what images are captured, correct?

10 A. That's correct.

11 Q. And then under answers it says back shots,

12 correct?

13 A. That's correct.

14 Q. So under red light violation it says two back

15 shots, one front shot, correct?

16 A. In this case this was -- these were the

17 conditions, and they chose the answer back shot.

18 Q. Okay, by choosing the answer back shots, that

19 requires ATS to do what?

20 A. To collect two back shots.

21 Q. Okay. And that would be two pictures of the

22 back of the vehicle.

23 A. That is correct.

24 Q. Were two pictures of the back of the vehicle

25 collected in this case?
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1 A. Yes, they were.

2 Q. Okay. What were -- were there two pictures,

3 or one picture and a zoomed-in picture?

4 A. There's two pictures, one before the violation

5 line and one after the violation, so image -- overview

6 one and overview two, they would be two separate images.

7 Q. And those were provided to Lakeland Police

8 Department?

9 A. Yes, that's correct.

10 MR. GRAJEK: Do you have the photographs

11 pulled up?

12 OFFICER WISNESKI: Yes, sir.

13 MR. GRAJEK: Do you have the -- that's the

14 zoomed-in one, right?

15 OFFICER WISNESKI: Yes, sir.

16 MR. GRAJEK: Where's the other one?

17 OFFICER WISNESKI: This is one and this is

18 two, position of the vehicle.

19 MR. GRAJEK: Can you pull one up? Or pull up

20 that one, yeah.

21 OFFICER WISNESKI: Yes, sir. This is the

22 zoomed-in.

23 Q. (By Mr. Grajek) Can you come and look at this

24 for me real quick? And can you read me that tag number?

25 A. W282AJ.
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1 Q. And that's a zoomed-in picture of which one,

2 do you know?

3 A. That would be overview one.

4 Q. Did you bring in -- you can come over here. I

5 don't have any more questions on that.

6 MR. GRAJEK: Thanks.

7 OFFICER WISNESKI: Thank you.

8 Q. Did you bring in any documents pertaining to

9 this particular case with you today?

10 A. No, I did not.

11 Q. And now you said you batch signature these

12 e-signatures? Who's actually printing out the notices

13 or citations that go out?

14 A. The print vendor, the Business, Inc.

15 Q. So that's not ATS.

16 A. No, that is not ATS.

17 Q. So you have farmed that out to somebody else.

18 A. It is a third party, yes.

19 Q. Okay. Does that third party have any contract

20 with Lakeland Police Department as far as you know?

21 A. You would have to ask them if they have a

22 direct contract with Lakeland.

23 Q. And what are you giving this third party?

24 A. .Pdf files electronically.

25 Q. And what is in those .pdf files?
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1 A. It would be the notice of infraction with the

2 two overview images and that enlarged image of the

3 plate.

4 Q. And does it give the driver's personal

5 information?

6 A. Yes, it does.

7 Q. Does it have his name on it?

8 A. Yes, it does.

9 Q. Does it have his address on it?

10 A. It does.

11 Q. Does it have his driver's license number on

12 it?

13 A. No, it does not.

14 Q. So your citations don't have somebody's

15 driver's license on it.

16 A. Not to my knowledge, but it has the VIN number

17 of the vehicle.

18 Q. Okay. Does it have the license plate of the

19 vehicle?

20 A. Yes, it has that.

21 Q. Did you -- do you have any discussion with

22 Lakeland Police Department or the City of Lakeland about

23 having a third party printing those up?

24 A. Yes, that would be part of the contract.

25 Q. Do you have that part of the contract with
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1 you?

2 A. No, I do not.

3 Q. And so after you send them to the printer, the

4 printer then sends them back to you?

5 A. No, the printer mails them.

6 Q. So the printer's actually mailing the ----

7 A. The printer prints and mails.

8 Q. Not ATS.

9 A. That is correct. We have someone from our

10 print vendor here that can validate their process, and

11 they can validate the -- the USPS code and the delivery

12 status. They have all that detailed information. They

13 track it and report on it.

14 Q. But aren't the terms of this that ATS is

15 supposed to issue the citation or the notice?

16 A. I do not believe that.

17 Q. And you said you -- this was where I got

18 confused. You said you cropped the vehicle to get the

19 right vehicle?

20 A. No, we do not crop the vehicle.

21 Q. The picture of the vehicle.

22 A. Yeah, what you saw in the images comes to us

23 automatically that way. You have the overview one, the

24 overview two, and you have the cropped vehicle

25 automatic. The processor does not do that. They're
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1 just verifying that that information that you saw on

2 that is accurately -- has accurately been completed by

3 the system. There's no human intervention.

4 Q. Well, I know a computer's doing it, but it's

5 not the original photograph, correct?

6 A. Yes, it is the original.

7 Q. Does it contain everything that's in the

8 original?

9 A. Yes, it does.

10 Q. Isn't that word "crop" meaning we're taking

11 out what we want, and we're taking less of a photo?

12 A. It's still the original image that's been

13 zoomed in on.

14 Q. Right, I understand, but let's say I have ----

15 MR. GRAJEK: And, Judge, may I go over here to

16 explain something, make my point here?

17 Q. If I took a picture, and I took a picture and

18 the picture shows where I'm walking (indicating), and it

19 goes -- and includes both these two doors here, correct?

20 Are you with me?

21 A. Okay.

22 Q. Then you come in and it gets cropped. This is

23 my understanding of what crop would mean here. We're

24 going to crop the picture so that only this white piece

25 of paper and whatever it says on it, not the entire two
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1 doors, not the windows, only this piece of paper is

2 going to show. That's my understanding of crop.

3 So is that what you're doing, is you're cropping

4 out and taking away some of the original photograph?

5 A. We -- the system is automatically cropping the

6 back of the vehicle, and you still have the original

7 overview, and overview one and overview two, for the

8 context of the fact that the back of that vehicle is the

9 back that got cropped. You saw in the image of overview

10 one a green truck, overview two a green truck, you saw

11 the green truck in the -- in the crop.

12 Q. So the crop is of the license plate?

13 A. Yes, that's correct.

14 Q. So when you were saying "cropped," that's what

15 you meant.

16 A. Yes, and that's zoomed in on the license plate

17 so you can read it on the notice of violation.

18 Q. And you don't take any pictures of the --

19 oncoming from the front.

20 A. No, we do not. It's a driver liability

21 state -- I mean, a -- a registered owner liability

22 state, so we do not.

23 MR. GRAJEK: I have no further questions, your

24 Honor.

25 THE COURT: Mr. Bergdoll.
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1 MR. DIETZ: Your Honor, the attorney general

2 would renew the request to cross-examine witnesses,

3 and the reason for that is, is that the attorney

4 general filed on November 10th a desire to

5 intervene. In the desire to intervene it

6 particularly indicates the ground upon which the

7 attorney general has a right, is entitled to

8 intervene as a matter of state public importance,

9 and particularly Florida statute 16.01, subsection

10 4 and subsection 5.

11 And the questions that were asked by

12 Mr. Grajek were not in regard to whether this

13 violation occurred. These questions are attacking

14 the system. He attacks the system as, you

15 know, the information being given is hearsay; he

16 attacks the system as to the relationship; he

17 attacks the system in regard to the notice of

18 violation being sent out by a third party. These

19 are things that are beyond whether the vehicle

20 crossed the white line.

21 If this -- if this was only about whether the

22 vehicle crossed the white line, he wouldn't need to

23 ask these questions. But his argument is going to

24 be that the elements of this case introduced

25 hearsay into this lawsuit; that the third party
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1 sent out the notice of violation; and so,

2 therefore, the system is not able to operate as a

3 system that delivers a valid traffic citation to

4 the offender and that can be enforced.

5 Therefore, the attorney general --

6 particularly since this witness is from Arizona,

7 and I know the other witnesses are from Arizona. I

8 can have access to the police officer in another

9 case, but I can't necessarily have access to this

10 witness in the interest of the attorney general for

11 enforcing the statute and making sure the statute

12 is enforceable on a statewide basis at another

13 time.

14 So the attorney general would -- and as

15 . intervenor the attorney general is entitled to all

16 the rights and privileges of a party, although

17 they're not a party. So I'd renew the attorney

18 general's request to examine witnesses, and

19 particularly this witness.

20 THE COURT: All right. Mr. Grajek?

21 MR. GRAJEK: Same objection as before. I was

22 just clarifying what the City of Lakeland --

23 everything was in response to what he asked, so I

24 was following up on his questions.

25 And there are elements to a red light camera
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1 ticket you have to -- to follow irregardless of

2 whether or not it is constitutional or not

3 constitutional, so all my questions were going to

4 the accuracy of the information in this case. It

5 had nothing to do with what you've already ruled on

6 and denied, the Arem motion.

7 THE COURT: All right, at this point I will

8 deny the request by the attorney general, but will

9 ask the witness to remain so testimony can be

10 proffered following the conclusion of the

11 hearing.

12 MR. BERGDOLL: And, your Honor, the City of

13 Lakeland does not have any objection to his doing

14 so, because part of the role of the attorney

15 general is to make sure that three point --

16 316.0083 is being interpreted correctly.

17 THE COURT: Understood. Simply as a

18 housekeeping matter, how many witnesses.do we have

19 in addition to Ms. Duff?

20 MR. BERGDOLL: Just two more.

21 THE COURT: Okay. Because we're scheduled

22 till noon --

23 MR. BERGDOLL: Yes.

24 THE COURT: -- and then I've got meetings I

25 have to go to this afternoon.

McGill & Associates Professional Reporting Services, Inc.
Bartow, Florida 863-533-4642

523



68

1 MR. BERGDOLL: We should be fine, because the

2 other witnesses are not going to be as long.

3 THE COURT: And you don't need me for the

4 proffer, so ----

5 MR. BERGDOLL: Right.

6 THE COURT: All right, anything further with

7 this witness, Mr. Bergdoll?

8 MR. BERGDOLL: No, your Honor.

9 THE COURT: All right. Ma'am, if you'll just

10 wait outside. You're going to be called back in to

11 testify for additional testimony, but it's going to

12 be in a little while.

13 THE WITNESS: Okay.

14 THE COURT: Thank you, ma'am.

15 MR. GRAJEK: Judge, I have to go, too, at

16 noon, so I would object to any proffering without

17 me here, because I have to be able to object to it,

18 and this was scheduled from nine to 12, so I'm

19 going to object to any proffering being done

20 because I can't stay. We'd have to reschedule.

21 THE COURT: You can have a standing objection

22 if it takes that long. Counsel, you may call your

23 next witness.

24 MR. BERGDOLL: All right, at this time I call

25 Mr. Reed (sic).
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1 MR. GRAJEK: Again, your Honor, I would object

2 to this witness. He's not employed by the City of

3 Lakeland, not disclosed, no idea what the relevance

4 of his testimony would be.

5 THE COURT: I won't rule on the objection

6 until we actually hear something. Good morning,

7 sir. Raise your right hand for me.

8 REED KUHN, called as a witness by the City of

9 Lakeland, having been first duly sworn, testified

10 as follows:

11 THE COURT: Your name, please?

12 THE WITNESS: Reed Kuhn.

13 THE COURT: And how do you spell your last

14 name, sir?

15 THE WITNESS: K-u-h-n.

16 THE COURT: Any relation to Bowie?

17 THE WITNESS: I wish.

18 THE COURT: All right, Counsel, you may

19 proceed.

20 MR. BERGDOLL: Thank you, your Honor.

21 DIRECT EXAMINATION

22 BY MR. BERGDOLL:

23 Q. Where are you employed, Mr. Reed?

24 A. I work for a company called Business, Inc.,

25 which is based in Austin, Texas.
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1 Q. And what is your title in that company?

2 A. I'm a sales executive.

3 Q. All right, sir. And what is the volume of

4 mail-outs at your plant?

5 A. In 2014 we mailed approximately 130 million

6 envelopes.

7 MR. GRAJEK: Your Honor, I would object to the

8 relevance of it, and also to his qualification and

9 foundation. He said he was a sales executive. I

10 don't know what he knows about -- or what the

11 foundation is as to the actual production, or what

12 the company is doing. I don't know if one hand

13 knows what the other hand is doing.

14 MR. BERGDOLL: I'll lay a better predicate,

15 Judge.

16 THE COURT: Thank you.

17 Q. (By Mr. Bergdoll) Where did you work before

18 you worked at this particular company?

19 A. I worked at QuestMark Information Systems for

20 16 years, and I was responsible for bringing American

21 Traffic Solutions' print/mail program on board when they

22 first started.

23 Q. And when you worked for QuestMark, what --

24 what was QuestMark's relationship to ATS at the time?

25 A. Well, it was the print vendor. When ATS first
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1 started there were one or two clients. That was ten

2 years ago. And we eventually built a very integrated

3 print/mail program. And four years ago I left QuestMark

4 and went to work for Business, Inc. A year-and-a-half

5 ago we brought ATS on board at Business, Inc., and

6 started producing their work for them.

7 Q. And do you have knowledge as to the inner

8 workings of both QuestMark and Business, Inc., in terms

9 of the technology?

10 A. Absolutely.

11 Q. Does Business, Inc., do anything different

12 than the way QuestMark did its mail-outs?

13 MR. GRAJEK: Objection --

14 A. We do.

15 MR. GRAJEK: -- speculation. He hasn't worked

16 there in six years, how would he know?

17 THE COURT: Overruled.

18 Q. Go ahead.

19 A. When I worked for QuestMark, and I'm not

20 casting stones here, QuestMark is a very

21 manually-oriented production facility. Business, Inc.,

22 on the other hand, uses technology that automates the

23 process to the fullest extent.

24 In other words, when ATS sends print files to us,

25 we receive them by midnight. Our system.goes out and
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1 gathers those documents, runs them through an error

2 reconciliation step that says this manifest record

3 equals that, and that at the end of that run all 40,000

4 documents are accounted for, or there are three or four

5 that are not and we'll figure out why. So this happens

6 in the dark, in the middle of the night.

7 Print files are prepared when the print staff comes

8 in at 5:00 in the morning. They start the print run,

9 and once the print run is completed it goes to the

10 finishing inserting section.

11 Part of the preprocess is to establish and print a

12 2D bar code on every notice next to the violator's name

13 and address, and when the document is inserted into an

14 envelope that 2D bar code is visible through that

15 envelope window. The very last thing that happens on

16 the inserter when the document is folded and inserted

17 into an envelope, the camera system on the inserter

18 reads that 2D bar code value, updates the DRS system,

19 document reliability system, with the value of that bar

20 code. That way we account for every single document

21 that ATS has sent us the night before, and we give them

22 a hundred percent accountability.

23 If a document -- and they're all sequentially laid

24 out. If the document comes in and the next sequential

25 piece is missing, the inserter will halt. The operator
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1 that runs the inserter has to then go in and determine

2 why that piece is missing. Nine times out of ten it's

3 because it was double-stuffed into the envelope before.

4 So they go and remove that, put it back in line, and run

5 the job until there's a hundred percent accountability.

6 The only thing that people have to do at Business,

7 Inc., is load printer into the papers (sic) and move the

8 cut-sheeted documents into the inserter area, and the

9 rest is done on an automated business tools basis.

10 Q. And are you able to recreate timeliness if

11 questions arise in a particular case?

12 A. I'm not sure I understand the question with

13 the timeliness aspect.

14 Q. Well, with regard, let's say, to the -- the

15 citation, it has to be done within 60 days of the

16 incident.

17 A. Okay.

18 Q. If someone goes back to Business, Inc., and

19 says was this UTC mailed out within 60 days --

20 A. I see.

21 Q. -- are you able to document that?

22 A. Well, we have a service level agreement with

23 ATS that says any documents that we send you tonight

24 will go to the post office the following business day.

25 So any -- any mail that -- any print files that we
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1 received last night will go to the post office this

2 afternoon. That 2D bar code, the DRS system I was

3 explaining issues a time stamp to every sequence number

4 so we can go back and prove that the piece was

5 manufactured and went.

6 We can also track through the intelligent mail bar

7 code when the piece was actually flowing through the

8 delivery channel in the post office, and put into the

9 final sort at the post office where they declare stop

10 the clock, it's going into the courier's truck for

11 delivery, or if it was return to sender for

12 nondeliverable, you know, moved, left no forwarding

13 address, p.o. box closed, and those obvious

14 nondeliverable reasons.

15 Q. And by what type of mail are the NOVs sent

16 out, the notice of violation?

17 A. The first notice you're referring to?

18 Q. Yes, sir.

19 A. That goes first-class presort.

20 Q. And by what type of mail are the UTCs sent

21 out?

22 A. They're sent certified mail.

23 Q. And is this the routine practice as to the

24 mailing, a routine business practice?

25 A. It is. Everything I've described so far is.
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1 It's repeated every day.

2 MR. BERGDOLL: No further questions.

3 THE COURT: Thank you, Counsel.

4 Mr. Bergdoll -- or, excuse me, Mr. Grajek.

5 MR. GRAJEK: Judge, again I would object to

6 the relevance, and move to strike the entire

7 testimony.

8 THE COURT: Understand that objection. You

9 may ask questions if you'd like.

10 CROSS-EXAMINATION

11 BY MR. GRAJEK:

12 Q. Mr. Meador's case, when was the letter, the

13 first notification sent out?

14 A. I'd have to go back and get my information out

15 of my briefcase.

16 Q. Okay, so you don't have that with you right

17 now.

18 A. I have it out in the hall.

19 Q. Okay. And when was the second certified mail

20 sent out?

21 A. It was sent out the day after we received it

22 from ATS.

23 Q. What day was that?

24 A. Again, I'd have to go get the folder out in

25 the hall.
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1 Q. So you don't know.

2 A. I have the information in the hall.

3 Q. Okay. And you did not actually send that

4 letter out, correct?

5 A. Me personally?

6 Q. Yeah. A machine did it?

7 A. The company did it.

8 Q. Okay. And so you weren't there the day it was

9 sent out, correct?

10 A. I was not, no.

11 Q. And you're going off of the computer record,

12 correct?

13 A. We're going off of the business records that

14 we use to control the accountability for every print job

15 that we run through our plant.

16 Q. And who is in control of the computer at

17 Business, Inc., that does this mail?

18 A. The IT department.

19 Q. Okay, who is that?

20 A. Specifically, the chief technology officer is

21 John Keating.

22 Q. And who else is with you today from Business,

23 Inc.?

24 A. No one.

25 Q. So if I wanted to look at the business records
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1 of Business, Inc., and I wanted to have a custodian of

2 the records come in and testify about those records and

3 how they're created, how they're kept, when they're sent

4 out, how the software works, John Keating would that be

5 person, correct?

6 A. Do you want somebody with the title custodian

7 of records, is that what you're saying?

8 Q. If I have the wrong person, who would the

9 correct person be?

10 A. I can testify to the process that we use.

11 Q. I understand the process. You're talking in

12 general terms, correct?

13 A. Yes.

14 Q. Okay. You're not -- as part of your duties

15 are you going into the database every day?

16 A. No, I'm not.

17 Q. Are you programming the computer that makes up

18 the database?

19 A. Of course not.

20 Q. And so it's not your regular duties to be

21 playing around with the computer records of what is

22 mailed out or what is not mailed out, correct?

23 A. No, I don't play around with anything.

24 Q. Okay. I apologize for my choice of words.

25 But whether a document is sent out or not sent out,
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1 that's not your normal course of duties to look into

2 that.

3 A. No, it's not, it's part of the QC staff.

4 Q. Okay. And so if I wanted someone from the QC

5 staff to come in and testify about a particular mailing

6 going out, who would I bring in for that?

7 A. Well, you could call John Keating if you'd

8 like, but he's going to have the same information that I

9 have in the briefcase in the hallway.

10 Q. Right, but what I'm asking is you work for the

11 company, and someone sends you a subpoena and says I

12 want the custodian of records -- let's say you get sued

13 by ATS or some company, just as a hypothetical. And one

14 of the things they want to sue over is you didn't send

15 out letters and -- work you didn't do, saying you didn't

16 send out these letters. So they send -- ATS sends a

17 subpoena to you and they say, okay, produce these

18 records, and we want to ask the custodian of the records

19 to get them in.

20 Who would be that person at Business, Inc., that

21 you would assign to that custodian of records, that

22 duty?

23 A. Well, John Keating runs that department.

24 Q. Okay. So John Keating would need to be here

25 today to really ask those questions.
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1 A. I don't understand where you're going with

2 that, or is that a hypothetical?

3 Q. Well, let me say -- let me ask you -- you

4 leave court and you're going to go sell to somebody, and

5 do you have the records on you of every piece of mail

6 that was ever sent out?

7 A. Of course not.

8 Q. Who does have every record of every piece of

9 mail that's sent out?

10 A. They're maintained in the IT data department.

11 Q. Okay. And to understand how they get there,

12 how the software works, how long they're preserved,

13 would that be John Keating that I would speak to?

14 A. He would be one, yes.

15 Q. Okay. Who else would be another one?

16 A. Well, I'm one of those people. I have an

17 intimate knowledge of how this process works, and that's

18 why I'm here.

19 Q. No, I understand you have an intimate

20 knowledge. You've explained the knowledge you have.

21 What I'm asking is, though, is do you regularly go into

22 looking at these records, and pulling them up all the

23 time, and going to court and testifying about them?

24 A. I don't pull them up, I have our staff do

25 that. They give me the files, and in this case I
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1 brought Mr. Meador's letter history with me. If you'd

2 like me to go out in the hallway I can get the

3 chronology of when the document was produced, when it

4 was inserted, when the post office received it in

5 Florida, and when it was returned to Arizona as a

6 return-to-sender piece.

7 Q. And do you give that information to ATS?

8 A. I do not.

9 Q. So ATS never has that information, they don't

10 know.

11 A. There is no automated interface for me to pass

12 that back to ATS.

13 Q. And the City of Lakeland also does not have

14 that information.

15 A. I don't believe so, no.

16 MR. GRAJEK: I have no further questions, your

17 Honor.

18 THE COURT: All right, thank you.

19 Mr. Bergdoll?

20 MR. BERGDOLL: No rebuttal, your Honor, and I

21 excuse the witness.

22 THE COURT: Okay, sir, if you'd wait outside,

23 you may potentially be called back in to testify.

24 MR. BERGDOLL: At this time I'll call my last

25 witness, and that will be Mickey Crabb.
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1 MR. GRAJEK: Again, Judge, same objection,

2 relevance, discovery.

3 THE COURT: I apologize. Same ruling.

4 Good morning, sir.

5 THE WITNESS: Good morning.

6 THE COURT: Raise your right hand, please.

7 JOHN CRABB, called as a witness by the City

8 of Lakeland, having been first duly sworn,

9 testified as follows:

10 THE COURT: Would you give us your name,

11 please, sir, and spell your last name?

12 THE WITNESS: John Crabb, C-r-a-b-b.

13 THE COURT: Any relation to Buster?

14 THE WITNESS: No. I wish I was.

15 THE COURT: All right, Counsel, you may

16 proceed.

17 MR. BERGDOLL: Thank you, your Honor.

18 DIRECT EXAMINATION

19 BY MR. BERGDOLL:

20 Q. What are your duties, sir?

21 A. I'm the regional manager for the south,

22 region, which are George, Florida, Alabama and

23 Tennessee. My organization does the installation and

24 maintenance of the red light cameras.

25 Q. And are these cameras periodically checked for
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1 accuracy?

2 A. Yes, they are.

3 Q. And what's the -- what's the period of time

4 they're checked?

5 A. Each night at midnight we run a nine-phase

6 test on each camera system for performance, and if the

7 camera passes we get an all tests passed, and then if

8 not the camera is taken offline.

9 Q. In addition to that self-test, do you actually

10 have a hands-on checking of each one of these cameras

11 that are put in place by ATS?

12 A. You mean prior to going online, or ----

13 Q. No, sir, after they're online.

14 A. After they're online? We have a support group

15 in Tempe, Arizona, that monitors the camera performance

16 during the day, each day, and if a camera fails then

17 we're notified.

18 Q. Do you ever have anybody come out to the

19 camera itself and do checks on a monthly basis?

20 A. Yes, we do.

21 Q. And how are those checks done?

22 A. We have a -- we have a system that goes

23 through and checks for performance. We take pictures,

24 make sure that the data bar is correct, that the field

25 of view is correct. We also look at the data transport
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1 and the storage of the data, along with all the

2 environmental issues, like cleaning cameras and field of

3 view and things like that.

4 Q. All right, sir. And do you have to follow

5 equipment and testing specifications of the Florida

6 Department of Transportation?

7 A. Yes.

8 Q. I'm marking as a City Exhibit 3 ----

9 MR. BERGDOLL: And Mr. Grajek's already looked

10 at this, your Honor.

11 Q. Would you look at this document to see if you

12 are able to identify it?

13 A. Yes, I am.

14 Q. And what is that?

15 A. This is the FDOT requirements for a traffic

16 infraction detector system within the state.

17 Q. And that's within Florida, correct?

18 A. Within Florida, correct.

19 Q. And that's set up by the Florida Department of

20 Transportation.

21 A. Yes, it is.

22 Q. And do you have to follow that document with

23 regard to all the checks and so forth?

24 A. We do.

25 Q. And the specifications that are laid out there
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1 are requirements that you have to comply with.

2 A. Correct, yes.

3 MR. BERGDOLL: At this time, your Honor, I'd

4 ask to enter this into evidence.

5 THE COURT: Defense?

6 MR. GRAJEK: Can I see that again, please?

7 MR. BERGDOLL: Sure.

8 MR. GRAJEK: Judge, I'd object as to

9 foundation and whether this witness has this actual

10 knowledge to put in. In addition, this is from

11 2010 and it's five years old, so I have no idea --

12 it's not a certified copy, and have no idea if this

13 is the current version. And this is the first I've

14 seen of it today.

15 MR. BERGDOLL: I brought it to him, Judge, at

16 the break to look at it because it would be an

17 exhibit, so he has seen it today.

18 MR. GRAJEK: I saw it today, Judge, not prior

19 to.

20 THE COURT: Understood. The foundation has

21 been laid, and it will be admitted into evidence

22 over objection.

23 MR. BERGDOLL: Okay, thank you. Can I hold it

24 here, Judge, for him to look at while he talks?

25 THE COURT: Yes, sir.
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1 Q. (By Mr. Bergdoll) Secondly, I show you what

2 I'll mark as City Exhibit 5, and ask you to look at that

3 and see if you recognize it.

4 A. Yes, this is the Florida traffic infraction

5 device -- or detector equipment and testing compliance

6 matrix. This is a basic 34-scale matrix that we follow

7 to establish a camera, and ----

8 Q. Does FDOT look at your operation technically

9 and determine whether each of those things are met?

10 A. Yes.

11 Q. And when was that done?

12 A. 6-24-11.

13 MR. GRAJEK: I'm sorry, what was the date?

14 Q. What does the 9-12 on that mean there?

15 A. Okay, I'm not sure what that is.

16 Q. So at least it was done back 6-14-11 (sic),

17 correct?

18 A. Correct.

19 Q. And the signature that appears on this, is

20 that by somebody at ATS, or is that by someone from the

21 department, Florida Department of Transportation?

22 A. That's from ATS.

23 Q. Okay, so ATS checks those things out --

24 A. Correct.

25 Q. -- and signs the document.
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1 A. Correct.

2 MR. BERGDOLL: At this time I would move it

3 into evidence, Judge, as City 5.

4 THE COURT: Do we have a City 4?

5 MR. BERGDOLL: Yes.

6 THE COURT: What was that?

7 MR. BERGDOLL: Oh, I'm sorry, you're correct.

8 That will be City 4.

9 THE COURT: Mr. Grajek.

10 MR. GRAJEK: May I see that document, please?

11 So this -- may I voir dire the witness, your Honor?

12 THE COURT: You may.

13 MR. GRAJEK: You said there's a 6-24-11, June

14 24th of 'll date on there, correct?

15 THE WITNESS: Correct.

16 MR. GRAJEK: And then there's also a 9-12-11

17 date on there, correct?

18 THE WITNESS: Correct.

19 MR. GRAJEK: Do you know what the difference

20 in these dates are?

21 THE WITNESS: I do not.

22 MR. GRAJEK: Do you know who wrote those

23 numbers?

24 THE WITNESS: I do not.

25 MR. GRAJEK: There's a signature on page one;
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1 whose signature is that?

2 THE WITNESS: That's the same person that

3 signed it, I think, Sarah.

4 MR. GRAJEK: Okay, in the back.

5 THE WITNESS: Yes.

6 MR. GRAJEK: So this is an ATS document, not a

7 document from your company.

8 THE WITNESS: I am ATS.

9 MR. GRAJEK: Oh, you are ATS, okay. Now, here

10 it says, I declare under penalties of perjury in

11 the State of Arizona that the above statement is

12 true and correct. And this is not a certified

13 copy, correct?

14 THE WITNESS: Apparently not, no.

15 MR. GRAJEK: Okay. And it's not notarized;

16 you'd agree with me on that?

17 THE WITNESS: Yes.

18 MR. GRAJEK: Okay. Are you familiar with

19 Arizona law?

20 THE WITNESS: No.

21 MR. GRAJEK: So you don't know if this is a

22 properly notarized document.

23 THE WITNESS: No.

24 MR. GRAJEK: Have you ever met Sarah Stratton

25 before?
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1 THE WITNESS: No.

2 MR. GRAJEK: And it says she's the custodian

3 of records, but you're not, correct?

4 THE WITNESS: Correct.

5 MR. GRAJEK: So this is just a document

6 someone was showing you?

7 THE WITNESS: Correct. This is the document

8 that I use to establish traffic infraction detector

9 equipment in Florida.

10 MR. GRAJEK: Okay, to install it.

11 THE WITNESS: And maintain it.

12 MR. GRAJEK: Did you produce this document or

13 did someone else?

14 THE WITNESS: Someone else.

15 MR. GRAJEK: Okay, and they gave it to you

16 today.

17 THE WITNESS: No, I've had this document since

18 2011.

19 MR. GRAJEK: Okay. Well, there's a lot of --

20 there's three pages with very tiny writing; you'd

21 agree with me on that?

22 THE WITNESS: Yes.

23 MR. GRAJEK: Okay. And how do you know that

24 in the past -- it's now been what, four years? --

25 that this document hasn't changed from the one
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1 you're using now?

2 THE WITNESS: It's on the FDOT Web site, and

3 it's the same one I pull off to make copies.

4 MR. GRAJEK: Okay. But you didn't pull off to

5 make a copy in this case.

6 THE WITNESS: No.

7 MR. GRAJEK: Your Honor, I would object based

8 on lack of foundation. It's not certified, and

9 it's not the one he relies on, because he's working

10 off of whatever is on FDOT's Web site.

11 THE COURT: The objection will be overruled.

12 The exhibit will be admitted.

13 Q. (JBy Mr. Bergdoll) Now, look at City Exhibit 4,

14 and it shows compliance with all the FDOT requirements.

15 Is one of those requirements that the camera cannot be

16 altered; in other words, the image can't be altered?

17 A. Damage to the camera cannot be altered?

18 Q. No, no, the image cannot be altered.

19 A. Oh, yes.

20 Q. That's one of the requirements, and that was

21 checked out and approved, and you're saying this is also

22 on the FDOT Web site.

23 A. Correct.

24 Q. Do the cameras meet all of the requirements at

25 the present time?
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2 MR. GRAJEK: Your Honor, I would object as to

3 speculation. He doesn't know where the -- there's

4 no foundation for it. We don't know where the

5 image goes, where it's coming from, who does what

6 at ATS in Phoenix when he's here in Florida, we

7 don't know -- he has no idea what happens with it

8 once it's captured, so he has no basis for the

9 opinion of whether it was altered.

10 THE COURT: I'll sustain the objection.

11 Q. (By Mr. Bergdoll) Are you familiar with the

12 cameras and the operation of the cameras in order to

13 service them?

14 A. Yes, I am.

15 Q. And what is the basis for your knowledge that

16 they can't be altered?

17 A. I initially was the senior tech working on the

18 cameras. I installed between four and 500 of these

19 systems before I entered this position, and I ran these

20 tests myself.

21 Q. Okay. And you ran the test and determined all

22 these things to be correct?

23 A. Right.

24 MR. GRAJEK: Your Honor, I would object as to

25 relevance. I don't know when he ran those checks.
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1 THE COURT: Overruled.

2 MR. BERGDOLL: Thank you very much. No

3 further questions.

4 THE COURT: Thank you, Counsel. Mr. Grajek.

5 MR. GRAJEK: Judge, can I see those documents?

6 THE COURT: Yes, sir. Mr. Grajek, can you

7 hand those to the clerk, please, so she can mark

8 those.

9 MR. GRAJEK: Sure.

10 CROSS-EXAMINATION

11 BY MR. GRAJEK:

12 Q. What exactly is the traffic infraction

13 detector?

14 A. That is the camera system.

15 Q. So that includes the video camera and the

16 stills.

17 A. It's the entire system, correct.

18 Q. Now, Florida Department of Transportation also

19 has regulations that the intersection has to be -- have

20 notice saying that it's camera enforced?

21 A. Correct.

22 Q. And the videos that your company, ATS,

23 produces, they do not show whether that sign was in

24 existence at the time someone allegedly commits an

25 infraction, correct?
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1 A. The -- the intersection has to be placarded,

2 correct.

3 Q. Right, but the video that your company makes

4 does not show whether it's placarded or not, correct?

5 A. It does not need to be placarded.

6 Q. Didn't you just say FDOT said it has to be

7 placarded?

8 A. Right, but not in the intersection. The

9 limits are set for placards, depending on the speed,

10 back from the intersection.

11 Q. Right. So you have to have a notice; it has

12 to say photograph enforced, correct?

13 A. Photo enforced.

14 Q. And that placement of where the photo enforced

15 goes, sign, depends on the speed limit of the road,

16 correct?

17 A. Correct.

18 Q. And so when ATS produces a video for a red

19 light traffic infraction case, that video does not

20 include that sign, correct?

21 A. That's correct.

22 Q. So there would be no evidence in that type of

23 traffic infraction case as to whether the intersection

24 was properly placarded, correct?

25 A. Correct.
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1 Q. Now, your camera system is required to take

2 two photographs of the back of the vehicle?

3 A. Correct.

4 Q. And those photographs are supposed to have a

5 clearly legible, is what the statute states, picture of

6 the tag, correct?

7 A. Correct.

8 Q. And that picture that your camera system

9 takes, not talking about the software, I'm talking about

10 the actual photograph, those photographs it is not

11 clearly legible, correct?

12 A. Could you repeat that now?

13 Q. If you took the photograph, you just take the

14 picture, don't do anything with it -- you've seen

15 pictures of the photographs that your system produces,

16 correct?

17 A. Correct.

18 Q. And it will be a picture of a vehicle before

19 the traffic light and after the traffic light, correct?

20 A. Correct.

21 Q. That photograph, by looking at it, can you

22 tell what the tag is on the car?

23 A. Not normally.

24 Q. So what happens is you have to have a computer

25 program go in and do something, correct?
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1 A. That's not what my organization does.

2 Q. Okay. But it's definitely -- you would agree

3 with me the tag is not clearly legible from that

4 photograph, correct?

5 A. I can't agree with that because that's not

6 always true.

7 Q. Okay, but you don't know.

8 A. I don't know.

9 Q. Have you seen the photographs in this case,

10 the two originals?

11 A. I have.

12 Q. Could you read the tag in this case from those

13 two originals?

14 A. I don't remember looking at it to see if I

15 could read it.

16 Q. Based on where the cameras are and the angle

17 of the vehicle, would you say it's usually difficult to

18 read the tag from the pictures?

19 A. Yes.

20 Q. Now, do you program the software for the

21 computers at all or no?

22 A. We do.

23 Q. Okay. And you take part in that.

24 A. Yes, I do.

25 Q. Okay. So the amber time on the camera in this
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1 case, it's not recorded?

2 A. It should be.

3 Q. Okay. Why do you say it should be?

4 A. Because I -- I'm not -- I believe that is a

5 requirement.

6 Q. Okay. Is that a requirement under the Florida

7 Department of Transportation regulations?

8 A. For -- for this -- for this client, yes, but

9 not for all clients in Florida.

10 Q. Okay, so for City of Lakeland we have to have

11 the amber time, correct?

12 A. Right.

13 Q. Now, the traffic infraction detector, that's

14 what you're installing correct?

15 A. Correct.

16 Q. And that is the capture mechanism?

17 A. That is the system.

18 Q. And that includes photographs and videos.

19 A. And strobes and parts that make transporting

20 it back and forth, yes. It's a system.

21 Q. I'm confused about the last part; what is

22 that?

23 A. For transporting it back to Tempe.

24 Q. What gets transported back to Tempe?

25 A. The files. The files and monitoring the
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1 system in the field.

2 Q. Are they e-mailed, or, I mean ----

3 A. No, they're wireless.

4 Q. So how does it get from the traffic signal

5 back to Arizona?

6 A. The -- once the system captures the A shot and

7 the B shot and the video, it puts it in a packet. That

8 packet is sent to the local FTP server. The FTP server

9 is connected to a virtual private network. And the

10 virtual private network, we transmit an encrypted file

11 using the Internet back to Tempe and the server there.

12 Q. Now, the traffic infraction detector, does

13 that have a name of an intersection on it, or ----

14 A. Yes.

15 Q. Does it capture the street signs to show what

16 intersection you're at?

17 A. If it's available, yes.

18. Q. But not necessarily.

19 A. Not all streets are marked, correct.

20 Q. Okay. And so how would you know what

21 intersection something's at?

22 A. The camera system is specifically programmed

23 for that intersection, and it puts that information on

24 the header for that particular camera.

25 Q. Okay. And at what point does it put that
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1 information on the camera?

2 A. It puts it on the time that the still was

3 taken.

4 Q. Okay. Do you know the unique ID for the

5 intersection involved in Robert Meador's case?

6 A. I think it's Clermont 12.

7 Q. And where exactly do you get that number from,

8 or how do you pull that?

9 A. It's off -- I review all the files, and that's

10 on the header for the data bar for this event.

11 THE COURT: Did you say Clermont 12?

12 THE WITNESS: Yes, sir, C-L-R 12.

13 THE COURT: Okay.

14 Q. (By Mr. Grajek) Now, do you know the

15 difference in time from the steady red light to when the

16 photograph is taken?

17 A. It is triggered by the vehicle. It varies.

18 If the vehicle runs it at three seconds, it will be

19 three. If he runs it at five, it will be five, but it's

20 determined by the vehicle.

21 Q. Okay, but what calculates the time? When the

22 vehicle's driving -- so like I'm the vehicle, you're the

23 red light, and I pass you, then the picture is taken at

24 some point in time. Who's calculating that time?

25 A. We use radar, LIDAR radar, and it determines
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1 the vehicle as it's traveling. We -- we have trigger

2 points within the software system that says if the

3 vehicle is at this point, then it's -- we take an A

4 shot. If the vehicle proceeds, the radar detector

5 continues to move. At this point then we take what we

6 call the B shot.

7 Q. Now, what type of radar detector is in the

8 camera system?

9 A. It is manufactured by Jenoptik.

10 Q. Can you spell that, please?

11 A. Oh, boy. G-e-n-o-p-t-i-k (sic).

12 Q. And how long was the radar system in -- in

13 this camera in this case?

14 A. Probably less than six months.

15 Q. Now, with a speeding ticket case, the officers

16 go out and they calibrate it, go out into the field and

17 do that. Does anybody go out there and manually

18 calibrate this at the scene?

19 A. It's not a speed gun. We have no need for

20 that.

21 Q. But the time's important, correct?

22 A. The time is important for pictures.

23 Q. And it's important in issuing a violation,

24 correct?

25 A. Not really.
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1 Q. Well, there's a lot of requirements before you

2 issue a red light camera ticket, correct?

3 A. Correct. I don't do that part, I'm strictly

4 the maintenance.

5 Q. Okay. Now, the documentation under City of

6 Lakeland's Exhibit No. 3, page five of five, subsection

7 seven, it states -- the very last thing -- a

8 certification statement signed by an authorized official

9 of the manufacturer indicating that the manufacturer's

10 TID conforms to these specifications. Is that what

11 document number -- I believe it's five is supposed to

12 be?

13 A. That's it.

14 Q. And so now your camera system is supposed to

15 comply with all of the requirements in this three-page

16 document?

17 A. Correct.

18 Q. And so that's what you do is you ensure these

19 are done correctly?

20 A. Correct.

21 Q. Do you know the last time that you were out at

22 the scene of this particular intersection?

23 A. Me personally?

24 Q. Yes.

25 A. I don't know the exact date. Within months.
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1 Q. Do you have with you today any of the repair

2 records for this intersection?

3 A. I do not.

4 Q. Can you read requirement number 14 for us off

5 of Exhibit No. 5?

6 A. At least one of the two photographic or

7 electronic images of the license tag, including license

8 tag state, number, and specific (sic) logo, if

9 applicable, is clearly legible. The viewable images

10 have a maximum (sic) pixel resolution of 640 by 480.

11 Q. Okay. And the majority of those two

12 photographs, you agree with me, are not legible in red

13 light camera tickets, correct?

14 A. The A shot and B shot, no.

15 Q. And those are the only two shots you're

16 taking, correct?

17 A. Correct.

18 Q. And you're required to take two shots,

19 correct?

20 A. Correct.

21 Q. I'm sorry, photographs. And then do you know

22 if those two photographs are 640 by 480 as required?

23 A. I do.

24 Q. Those photographs are taken in conjunction

25 with the radar or no?

McGill & Associates Professional Reporting Services, Inc.
Bartow, Florida 863-533-4642

556



101

1 A. The radar is the triggering device for the

2 system.

3 Q. Okay. So even though you're not measuring

4 speed, it's important to the photograph, correct?

5 A. Correct.

6 Q. And you're supposed to -- the requirements are

7 that there's five seconds of video?

8 A. Twelve.

9 Q. Twelve seconds.

10 A. Well, a minimum of five, but we usually send

11 12.

12 Q. Do you knöw how many seconds were captured in

13 this case?

14 A. If I remember correctly, 12.

15 Q. Now, requirement 16, could you read that for

16 the Court?

17 A. TIDs including protective measures to prevent

18 modification or unauthorized manipulation of the

19 captured and stored photographic or electronic image and

20 video.

21 Q. Okay, so you -- you install the hardware,

22 correct?

23 A. And the software, yes.

24 Q. Okay. When you install the software, what

25 exactly are you doing?
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1 A. When the equipment arrives on site it is set

2 to the factory default, and we're programming it to

3 comply with the regulations.

4 Q. Okay. Sort of the Chinese menu, the

5 requirements the City of Lakeland requires?

6 A. Correct.

7 Q. Now, what happens after the digital file is

8 uploaded and the VPN is sent back to Arizona? Then you

9 have no knowledge how this software works, who has

10 access to it, who can do anything with it?

11 A. Once I forward it to the server that ends my

12 knowledge.

13 Q. Okay, so you don't know whether anybody in

14 Tempe would have that ability to go in and play around

15 with the software, it's just beyond your scope?

16 A. I'm a regional manager and I don't have the

17 authority to know that.

18 Q. Okay, but you don't know what goes on ln

19 Arizona.

20 A. No, I don't.
21 Q. You're personally not doing any of the

22 calibration on these on a daily basis?

23 A. On a daily basis, no.

24 Q. Do you know what -- if the amber change has

25 ever been -- amber time has ever been changed on this
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1 traffic signal in Robert Meador's case?

2 A. We do not change any amber times, we only

3 measure the amber times, so that would be something for

4 a traffic engineer.

5 Q. Okay. And are those amber times controlled by

6 the Florida Department of Transportation?

7 A. If they're on state roads, yes.

8 Q. So in this case you would be unaware if the

9 amber time was correct for this traffic signal?

10 A. In this case right here?

11 Q. Yes.

12 A. The amber time was correct.

13 Q. Okay, what is the amber time supposed to be?

14 A. I'm not sure.

15 Q. What was the amber time in this case?

16 A. I don't know.

17 Q. So when I asked you -- when you just stated

18 the amber time was correct, wouldn't you need to know

19 those two things to make sure?

20 A. When I would look at it on the data bar, I

21 would verify it on the data bar that it was there. The

22 fact that the image is there indicates that the amber

23 time is correct or it would not have been processed.

24 Q. What if the FDOT had the wrong amber time for

25 that light, and so all the people who went through it
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1 were not supposed to get a ticket because it was too

2 short?

3 A. We get a document from FDOT telling us what

4 the amber time is. If the traffic control signal is not

5 delivering that amber time, then the violation is not

6 given, or the event is not given.

7 Q. But you don't know in this case what the amber

8 time was, correct?

9 A. Correct.

10 Q. And you don't have that document with you,

11 correct?

12 A. Correct.

13 Q. And you don't know if since the time

14 Mr. Meador got the ticket to a week after, months after,

15 today, yesterday, if that amber time was changed,

16 correct?

17 A. I would not know that. FDOT knows that.

18 Q. Okay.

19 MR. DIETZ: Your Honor, the attorney general

20 made it clear that she wanted the opportunity to

21 question each one of the witnesses, and the Court

22 made -- there was an objection to that and the

23 Court made a ruling on that issue.

24 And Mr. Grajek particularly said that he's not

25 available after 12:00, that he couldn't stay here,
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1 and this questioning is irrelevant, and I question

2 whether it's to run out the time, or what the

3 purpose is, because Mr. Grajek knows that he is not

4 producing an expert witness to talk about the

5 timing of the light. That would be necessary in

6 order to make that relevant in this case.

7 And, therefore, you know, I object, because

8 it's going to take .some time that the attorney

9 general needs to proffer the questions, her

10 questions, and the relevancy of these questions

11 moving forward and taking this Court's time in this

12 respect.

13 THE COURT: Understood, Counsel. Mr. Grajek,

14 any response to that?

15 MR. GRAJEK: The attorney general's really not

16 a party, and this document was entered into

17 evidence in my red light camera case, and that's

18 all I'm doing is going through and asking questions

19 about it in order to try to figure out whether my

20 client is actually guilty of running a red light

21 camera according to the rules and regulations and

22 technical specifications of the case.

23 THE COURT: I'm going to allow the questioning

24 to continue. Just as a point of clarification,

25 while Mr. Grajek may have other things he needs to
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1 attend to, the testimony will be available by

2 deposition. You will be able to proffer any

3 questions that you want to proffer and get the

4 testimony, regardless of whether Mr. Grajek's here

5 or not. He'll be able to lodge objections as part

6 of the deposition testimony as necessary.

7 MR. DIETZ: Thank you, your Honor.

8 THE COURT: Yes, sir. Counsel, you may

9 proceed.

10 MR. GRAJEK: Thank you, your Honor.

11 Q. (By Mr. Grajek) Now, under 17 -- I guess this

12 one doesn't have a number -- the third one down on page

13 two, can you read what that one says?

14 A. You're talking about here?

15 Q. This side, on the right-hand side of page two

16 of three of Exhibit ----

17 A. This is the answer.

18 Q. Oh, it is. Okay, okay. So can you read 17

19 then across and then the answer?

20 A. That's the one we did.

21 Q. Okay. And then what does the answer say?

22 A. The ATS system neither captures nor stores

23 any frontal electronic images or videos of vehicle

24 occupants.

25 Q. So there's no way to see who is driving the
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1 car the way the system is set up.

2 A. Correct.

3 Q. So this Exhibit No. 4 says that ATS shall

4 provide the following documentation to the traffic

5 signal maintaining agency. So traffic signal

6 maintaining agency would be the Lakeland Police

7 Department or the City of Lakeland?

8 A. It depends on whether it's a state road or

9 not.

10 Q. Okay. In this case, though, it would be the

11 city?

12 A. I think at that particular site it's going to

13 be the state.

14 Q. So then would it be the state that would

15 enforce it and have -- it should be a state office

16 enforcing it, it's not the City of Lakeland?

17 A. I'm not sure I follow the question.

18 Q. Well, if it's state-owned land, stated-owned

19 red light camera, wouldn't that be the state would be

20 the complaining party and not the City of Lakeland?

21 A. I thought you were asking about the traffic

22 control.

23 Q. Well, who's the traffic signal maintaining

24 agency, who exactly does that refer to?

25 A. It refers to who maintains that traffic signal
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1 at that intersection.

2 Q. Okay, that goes to the signal, not your

3 cameras.

4 A. Correct.

5 Q. Okay. And so this document says you're

6 supposed to provide whoever's maintaining the traffic

7 signal the latest manuals and policies and procedures?

8 A. Correct.

9 Q. Is that something you do, or is that something

10 someone else does?

11 A. That's what we -- that's what we did when we

12 submitted these documents.

13 Q. Okay. And so from 2011 until today those

14 documents haven't been changed as far as you know?

15 A. Not as far as I know.

16 MR. GRAJEK: I have no further questions,

17 your Honor.

18 THE COURT: Thank you, Counsel. Mr. Bergdoll.

19 MR. BERGDOLL: I have just one question.

20 REDIRECT EXAMINATION

21 BY MR. BERGDOLL:

22 Q. Mr. Crabb, the signage requirement, is that

23 part of a public awareness campaign?

24 A. It -- it can be, but it is required.

25 Q. Right.
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1 MR. BERGDOLL: No further questions. At this

2 time the city will rest.

3 THE COURT: Sir, you may be excused. Just

4 wait outside. You may be called for additional

5 testimony.

6 THE WITNESS: Okay, thank you.

7 MR. DIETZ: And just to make the record clear,

8 your Honor, the attorney general wished to question

9 that witness also, and we understand that the

10 ruling of the Court was that we would be able to

11 proffer questions afterward.

12 THE COURT: Yes, sir. Mr. Grajek?

13 MR. GRAJEK: Judge, the defense rests.

14 THE COURT: All right. Here's what I'm.going

15 to do to give every -- to give you an opportunity

16 to be here when some of the proffering occurs. We

17 will reset the hearing for some date in the future

18 to allow closing arguments, and that will allow you

19 an opportunity to question the witnesses when

20 Mr. Grajek is here for a portion of the time.

21 (Off-the-record discussion.)

22 THE COURT: All right, I'll tell you what, we

23 will leave this open to allow counsel to coordinate

24 a time available for all counsel, and then just

25 contact my office.

McGill & Associates Professional Reporting Services, Inc.
Bartow, Florida 863-533-4642

565



110

1 MR. GRAJEK: Judge, just so it's clear for the

2 record, yesterday I tried to continue it. I did

3 not know that there were all these witnesses

4 coming. I thought we were just doing legal

5 argument on it; didn't know why we needed three

6 hours. I asked for a continuance. Mr. Dietz was

7 very understanding on that, Mr. Bergdoll was

8 absolutely not, because he had all the witnesses

9 in, and he told -- and I had all the conflicts over

10 in Bartow. What Mr. Bergdoll had basically stated

11 was you shouldn't have set anything that day. They

12 set the time, they requested the time, and asked

13 for three hours.

14 They're more than welcome to schedule

15 depositions. I think the case is over with. They

16 could have done them before. So any proffering I

17 would object to. Evidence is closed, and I would

18 object to any proffering without the Court being

19 here. And, you know, we only have -- it's

20 scheduled till noon and they could have scheduled

21 more time, they could have been more agreeable on

22 the continuance, and didn't want to do that. So I

23 would object to any proffer.

24 THE COURT: Understood. Gentlemen, if you'll

25 get together on a date for the --
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1 MR. GRAJEK: Argument?

2 THE COURT: -- argument. And the motion -- or

3 the objection is overruled. Thank you, gentlemen.

4 MR. BERGDOLL: Your Honor, I have one request.

5 THE COURT: Yes, sir.

6 MR. BERGDOLL: You had made a ruling on issue

7 one before he withdrew all the rest, and so I would

8 ask permission to draft an order for you to sign

9 for that.

10 THE COURT: Certainly.

11 MR. BERGDOLL: Because otherwise we'd have to

12 print up the transcript and all that sort of thing,

13 and these type things are of interest to other

14 parts of the State of Florida.

15 THE COURT: Absolutely. Thank you, Counsel.

16 (Judge Grode left the courtroom at this point.)

17 MR. DIETZ: The Office of the Attorney

18 General would like to proffer questions to the

19 witnesses, and we would call back traffic

20 infraction officer Scott Wisneski.

21 MR. GRAJEK: For the record, I'd also object

22 as the attorney general's not a party to the red

23 light camera action, so any questions about the red

24 light camera infraction I would object to and

25 shouldn't be asked.
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1 SCOTT WISNESKI, called as a witness by the

2 Office of the Attorney General, having been

3 previously duly sworn, testified as follows:

4 DIRECT EXAMINATION

5 BY MR. DIETZ:

6 Q. Officer Wisneski, my name is Bob Dietz. I'm

7 from the Office of the Attorney General. The Court has

8 taken evidence, and then it's also given the attorney

9 general the opportunity to proffer questions. It means

10 I'm going to be asking you questions as if the Court

11 were here, and if they need to refer to it later they

12 can refer to the record that's being taken by the court

13 reporter.

14 A. Okay.

15 Q. I was here during your testimony and I have a

16 few questions for you. You stated you were -- you are

17 an officer for the City of Lakeland for how long?

18 A. I was hired in 2004 for the City of Lakeland,

19 and I previously worked at the sheriff's office since

20 1997.

21 Q. Okay, so your experience as a law enforcement

22 officer is how many years?

23 A. Eleven years, or going on 11 years with the

24 Lakeland Police Department, and probably several years

25 with the sheriff's office.
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1 Q. Okay. And how many years have you been

2 working the division where they issue citations, issue

3 notices of violations and citations pursuant to Florida

4 statute 316.0083?

5 A. Almost since the inception of the red light

6 camera program with the City of Lakeland. I think

7 that's around 2010.

8 Q. Okay. And do you know how many notices of

9 violations you have been responsible for accepting and

10 having sent to violators?

11 MR. GRAJEK: Objection, relevance.

12 A. Last time I looked it was somewhere around 60

13 or 70,000.

14 Q. Okay. And you also mentioned that you went

15 out to Arizona and were trained by American Traffic

16 Solutions?

17 A. That's correct. I conducted a weekday seminar

18 and training session.

19 Q. Okay. And so you're familiar with -- based on

20 your training and your experience working for the City

21 of Lakeland and doing this since 2010, your knowledge --

22 you have some expert knowledge about how --

23 MR. GRAJEK: Objection.

24 Q. -- the system works, how the contract works,

25 other than just being the officer that issued the notice
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1 of violation and the notice of citation in this case;

2 would that be correct?

3 A. That would be correct.

4 MR. GRAJEK: Objection to the form of the

5 question.

6 MR. DIETZ: I tender this witness as an expert

7 to the Court in the field of issuing notices of

8 violation and citations pursuant to Florida statute

9 316.0083 for the City of Lakeland, and based on his

10 knowledge of how the city contract works with

11 American Traffic Solutions and the mailing vendor.

12 MR. GRAJEK: I would object to any declaration

13 of him being an expert. I would ask for his CV and

14 an opportunity to depose him before he was ever

15 being declared an expert so I can voir dire the

16 witness extensively on when he went to Phoenix,

17 when he trained with ATS, what involvement he has

18 with contracts, what involvement he as with

19 computer systems, what involvement he has and

20 knowledge he has of how computer systems are

21 designed, how often they get modified, what changes

22 have been done to the ATS computer system, what

23 training he's had from the computer system, his

24 training as an officer. So I would object to any

25 characterization as an expert.
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1 MR. DIETZ: The attorney general would yield

2 to your voir dire of those questions at this

3 time.

4 MR. GRAJEK: And we are -- seven minutes left

5 and then I am leaving, because we only scheduled

6 till noon.

7 VOIR DIRE EXAMINATION

8 BY MR. GRAJEK:

9 Q. So again, Officer, how long have you be with

10 Lakeland?

11 A. 2004.

12 Q. Okay. And what computer training have you had

13 with the City of Lakeland?

14 A. Can you be a little more specific as to what

15 computer systems, or what programs you're referring to?

16 Q. Well, I don't have your CV, which is a list of

17 all your training, all your experience. You've heard of

18 something called an ATMF?

19 A. And that would be?

20 Q. A global profile sheet of all your training.

21 A. Okay.

22 Q. Have you seen that before?

23 A. I have not seen that personally.

24 Q. Have you ever seen another officer's?

25 A. No.
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1 Q. Do you know if you have any compilation,

2 summary of your training and where you took that

3 training?

4 A. I do not off the top of my head.

5 Q. So if I was going to ask you intelligent

6 questions about your training, that would be hard to do

7 without your background information in front of you;

8 would you agree with me?

9 A. I'd agree.

10 Q. And so what specific courses you took or when

11 you took them is very difficult to do without that in

12 front of you, correct?

13 A. I've attended a lot of trainings over the last

14 years and years and years of being in law enforcement,

15 so I can't go over every detail of every -- of every

16 system I've done.

17 Q. Okay. And so you would see it makes it harder

18 for me to ask you those questions; would you agree with

19 that?

20 A. I could agree.

21 Q. And when's the last time you were in Arizona?

22 A. I attended the Arizona training course

23 approximately four years ago. American Traffic

24 Solutions has then had many several what we'll call

25 local training and seminar courses held here in Florida,
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1 some in Tampa, Miami, Jacksonville, Orlando, and I've

2 attended those as well. They are seminars that give

3 direction of American Traffic Solutions, updates on

4 software programs and so on, and so those are kind of

5 just things that keep us in the loop of ongoing -- of

6 ongoing changes within the system.

7 American Traffic Solutions also -- through our

8 account representative -- also sends updates and

9 information via e-mails that let us know different

10 things that may be occurring. And as the laws change

11 and have changed since the inception, it's always a

12 progress in which as something changes then we update

13 and modify systems to concur with current laws.

14 Q. So when you go to these training systems or

15 sessions, do they give you written materials?

16 A. Some of it is written, some of it is on thumb

17 drives, some of it's just note taking. It just depends

18 on what type of -- what the topics are, what -- the

19 courses that we're covering. Trainings are also done in

20 house as well. ATS has online training for officers

21 that may be assisting with red light cameras, and they

22 have to go through a training program first before

23 they're allowed to do any type of issuance of

24 violations.

25 Q. And you don't know the dates of those off the
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1 top of your head.

2 A. No, sir, I couldn't tell you.

3 Q. And you don't know the subject matter of each

4 specific ----

5 A. I couldn't go back and recall every -- every

6 subject matter that -- that we've discussed. It could

7 be from computer processing to system running of the

8 different programs, maybe adding in something new or

9 taking something out. Everything just has to do with

10 the operations of -- of running the program at its

11 efficiency and understanding how the program works.

12 ATS at no time tells us what we approve or what we don't

13 approve, it's simply just operations management.

14 Q. And you don't have a degree in computer

15 science?

16 A. No.

17 Q. What -- what formal education do you have?

18 A. Besides completing high school, I have some

19 college education and my law enforcement degree.

20 Q. Okay. No associate's?

21 A. No.

22 Q. No bachelor's?

23 A. No.

24 Q. And then as far as any contracts negotiated by

25 the City of Lakeland, are you involved in that?
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1 A. To a certain degree. Our city commissioners

2 conduct workshops about the red light camera program

3 where we have open discussions, and different

4 supervisors in different fields will come in and

5 discuss; finance will come in and talk about the

6 finances of the program, where we have to come in and

7 discuss about -- you know, our police chief will come in

8 and talk about, you know, the benefits and so on. And

9 so when we're negotiating contracts or discussing about

10 the red light cameras, then I am involved in those

11 meetings.

12 Q. Now, by involved you're giving input.

13 A. That's correct.

14 Q. And so you're saying, you know, do they have

15 this maybe, or I don't think we really need that,

16 whatever, like different aspects of it?

17 A. That's correct. Everybody is -- is -- I'll

18 say an expert in their field or their area of what they

19 do within the program. And so when it's a question

20 related to the operations of the red light camera

21 program, that's probably more where my expertise comes

22 into play, not so much -- you know, I'm not the one who

23 signs off on -- on a contract or, you know, has a

24 financial -- I don't cut the checks to American Traffic

25 Solutions, or anything with finances back and forth.
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1 When it comes to running the program, understanding

2 how the system works, assistance to the citizens being

3 involved with the court processes, the hearing

4 processes, and the different type of constitutional

5 arguments, when it comes to the meat and potatoes of the

6 system and the operation, that's -- that's where my duty

7 falls.

8 Q. And so let's say, for example -- you meet with

9 the city council; is it for different workshops?

10 A. It's the city council, within workshops, and

11 that could be within workshops, or the city management

12 team, or the command staff of the Lakeland Police

13 Department.

14 . Q. So let's say, for example, you say, well, I

15 really wish these videos were 15 seconds long. Then the

16 city commission or whatever, they could go negotiate

17 that with American Traffic Solutions, correct?

18 A. Well, it depends on what we're asking for, or

19 what we want to do. I have the authority as the

20 supervisor within Lakeland Police Department of running

21 the red light camera program that if it's something that

22 I can work directly with ATS to make a modification to,

23 I need this or I need to see this, or we're requesting

24 video feeds, or we're running investigations so we need

25 that, if it's small modifications then I have the
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1 authority to make that with American Traffic Solutions

2 direct.

3 If it's something that involves a cost to the city,

4 or a cost to American Traffic Solutions, that might be

5 something that would now go through the command staff,

6 or the city council if we want to start doing something

7 completely different where it's going to change the

8 contract, or change the BRQs on how we operate that

9 program. So your question is very vague, because it

10 really just depends on what we're trying to seek or what

11 we're trying to do.

12 Q. Okay. So parts of it you're just not involved

13 in.

14 A. Yeah, I'm not -- I'm not involved in every

15 single part of -- of red light cameras. I may have some

16 general knowledge of how it works. I've been through --

17 been here almost since the beginning, you know, and I've

18 been here through all the different changes that

19 occurred.

20 So there's some parts that are my daily tasks, that

21 are day to day, that I probably have more experience

22 than most in, and there would be some parts in it

23 that -- that I understand what's happening. And I may

24 be one of the decision makers, or somebody that provides

25 feed -- feedback and input into something that I -- I
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1 may not be that directly in, such as, you know,

2 different types of legal issues, or things that occur on

3 that way. It might be the city attorneys that are

4 handling that. I'm aware of what's going on, but I'm

5 not into the -- into the exact know of each individual

6 case.

7 Q. Now, you said that you had some authority to

8 do minor modifications?

9 A. That's correct.

10 Q. Where does that come from, that authority?

11 A. Me as the Lakeland police officer and the

12 person that operates the red light camera program.

13 Q. Do you know if the contract negotiated between

14 the City of Lakeland and ATS has anything specific

15 written about that?

16 A. No, no. I -- the contract is a very extensive

17 contract, and it covers a lot of major details back and

18 forth, but if -- minor things that would be in there,

19 such as if I wanted my videos to go to an extra three

20 seconds longer, or I needed the videos to be three

21 seconds shorter, or if I wanted to see certain aspects

22 of certain things, or -- or receive e-mails from my

23 account manager if something is -- something's gone

24 over. Those to my -- best of my awareness are not in

25 the contract, they being based on just small issues of
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1 just running the program.

2 I think there's a big difference between just

3 things to make the program run smoother than there is --

4 I'm not going in and saying, look, I want to, you know,

5 no longer see pictures, or I no longer want to see

6 videos, or I want to see different pictures, that's not

7 what I do.

8 Q. When you were at ATS in Arizona, did you ever

9 sit down and talk to the software engineer as well?

10 A. We actually did. They were -- they -- we

11 talked to a lot of the different engineers, some of the

12 people that were in charge of creating the software, we

13 talked to a lot of the different people that do the

14 install of the camera software; we got to meet the

15 director staff and the people that actually sit there

16 and look at our BRQs, and sit there and watch the

17 videos. We got to stand behind them and participate,

18 sort of say, watch and see how they did their jobs. We

19 got to spend time in the customer care center where

20 people call ATS with a question, we got to spend time

21 with them, and really get a lot of good feedback.

22 Q. How many hours were you with the software

23 engineer?

24 A. Limited, maybe an hour. So if I'm going to --

25 if I'm going to efficiently and professionally run the
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1 program for the City of Lakeland, it was very important

2 that I understand what's happening on the other half of

3 American Traffic Solutions, and have an understanding of

4 their program so that I can better know how to do my

5 job, and understand how the process works.

6 MR. GRAJEK: Well, I'm going to stop my

7 questioning there. I have much more questions, but

8 we're past the noon time we were scheduled for

9 today. So I'm -- I'm going to object to any

10 further questions until we can reconvene.

11 MR. DIETZ: The attorney general would ask

12 that Mr. Grajek enter onto the record what -- the

13 reason why he has to leave the hearing at this

14 time, because the attorney general will move

15 forward, as allowed by the Court before Judge Grode

16 left, with the questioning.

17 MR. GRAJEK: I'm due in Tampa with a client

18 and attorney appointment. And this was scheduled a

19 month ago, you could have taken his deposition, it

20 was not done, so on that basis.

21 (Mr. Grajek left the courtroom at this point.)

22 MR. DIETZ: Bob Dietz again for the attorney

23 general's office.

24

25
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1 DIRECT EXAMINATION (Proffer) (Continued)

2 BY MR. DIETZ:

3 Q. Officer, you said that you are the person who

4 operates the red light camera program here in the City

5 of Lakeland?

6 A. That's correct.

7 Q. So you're involved in the day-to-day

8 operation.

9 A. That's correct. My -- my tasks include almost

10 everything that has to do with the camera program from

11 reviewing the violations, to going to the hearings, to

12 customer service, to working with the clerk's office,

13 doing all the transfers. I'm the go-to guy with the

14 City of Lakeland when it comes to making sure that the

15 program is up and running.

16 We have recently brought in one part-time officer

17 that helps in the review of the red light camera

18 program. They have completed the American Traffic

19 Solutions online training course. We have spent hours

20 together training him for consistency within the

21 program, and so at this time his job is just simply to

22 help review the extra violations, and to attend any type

23 of court hearings based on any violations that are

24 contested.

25 Q. And you're actually -- you actually went to
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1 the police academy with the State of Florida?

2 A. That's correct.

3 Q. So what does that make you, a certified law

4 enforcement officer?

5 A. I am. I am a certified law enforcement

6 officer. I was hired and started my career in patrol

7 with the Lakeland Police Department. I've spent time on

8 dive team, SWAT team, a little bit of everything;

9 neighborhood squad, school resource officer. And so

10 when this opportunity came up to move over to traffic

11 division, I simply switched over to this. And I have

12 full arrest powers just as any other police officer has.

13 Q. Okay. So, again, the Office of the Attorney

14 General would proffer you as an expert witness for the

15 Court, along with your -- your witness ability to

16 testify about this case individually, but as an expert

17 witness as the traffic infraction enforcement officer

18 that runs the camera program between -- within the City

19 of Lakeland to enforce Florida statute 316.0083, and as

20 the person with the knowledge of the day-to-day

21 issuances of the notice of violation and traffic

22 citations to violators.

23 Now, let me ask you a few questions. When you were

24 asked -- were answering your questions to Mr. Bergdoll

25 and Mr. Grajek, was -- were you doing that based on all
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1 your knowledge and all your experience and all your

2 training?

3 A. I'd like to think so.

4 Q. In regard to what you mentioned about the --

5 I -- I know them as the BRQs. I think they were

6 referred to as the business requirements questionnaire;

7 is that ----

8 A. That's correct. It is simply just the

9 business guidebook that we sort of use with ATS on -- on

10 what we expect from them.

11 Q. Okay. There are two aspects of this program

12 that I'd like to discuss with you; one aspect is the

13 prereview of the video prior to the time that any video

14 comes to you, and then there's the time period after you

15 see the video and either you push the accept or reject

16 button.

17 A. Okay.

18 Q. I'm first going to go to the -- what I'm going

19 to call the prereview process.

20 A. Okay.

21 Q. In the prereview process -- and look at

22 Florida statute -- the statute itself, 316.0083.

23 A. Okay.

24 Q. In the prereview process in 316.0083, in

25 section 1(a), is there a part of that statute that
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1 authorizes the City of Lakeland to have someone such as

2 a camera vendor review the videos prior to the time that

3 the videos are sent to you?

4 A. That's correct. They are reviewed to us --

5 they're reviewed by American Traffic Solutions before

6 being sent to us to determine if they meet one of the --

7 if they meet the criteria of what we sent to them as a

8 violation, a possible violation or not.

9 Q. Okay. What does the statute specifically say

10 in regard to the authority for Lakeland to have that

11 done for it?

12 A. Violation reads as -- or, excuse me, the --

13 the statute reads as this paragraph does not prohibit a

14 review of information from a traffic infraction detector

15 by an authorized employee or agent of the department,

16 county or municipality for issuance of the traffic

17 citation by the traffic infraction enforcement officer.

18 Q. Okay. So it specifically says an agent,

19 before you issue a traffic citation, may review the

20 video. And within the City of Lakeland who's the agent?

21 A. American Traffic Solutions.

22 Q. Okay. I mean, that sounds like an obvious --

23 you know, an obvious answer or question, or why would I

24 ask that ----

25 A. I understand. We're just laying some
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1 groundwork.

2 Q. Laying some groundwork here. So this statute

3 particularly authorizes them as an agent to prereview.

4 And you've already mentioned and the testimony is that

5 these business requirement questionnaires are what give

6 guidelines of what they review it for.

7 So I'm going to ask you, in -- based on the

8 business requirement questionnaire that the City of

9 Lakeland gave to American Traffic Solutions as the

10 guideline of videos that -- well, that they first review

11 and screen, I'm going to ask you some questions about

12 that, but let me back up a little bit.

13 A. Okay.

14 Q. When the video is taken -- or when a traffic

15 infraction detector system is used at an intersection,

16 what occurs?

17 A. There's a process in which a vehicle comes

18 into the intersection. There are sensors in the

19 roadways, and those sensors are linked with the camera

20 lights, as far as detecting what color the light is, and

21 those sensors are also linked to the still camera, and

22 the video camera is constantly running 24/7.

23 When a vehicle -- when the light turns red the

24 sensor at the stop bar, we'll just say, goes active, and

25 any type of movement, tire movement on that sensor after
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1 the light has gone red triggers the system to then take

2 photographic pictures, and to mark a date and time

3 stamp, which later a video can be retrieved from the

4 constant running camera to create a digital file. Now,

5 some of those -- I'm not sure how in depth you want me

6 to go --

7 Q. Okay.

8 A. -- but some of those -- that could mean that

9 the light turns red and a vehicle runs through the

10 intersection, and hence running the red light all the

11 way through, but that also could mean that a vehicle

12 comes up to the stop bar and rolls over the stop bar,

13 triggering the system. The system doesn't understand if

14 the vehicle stopped or if the vehicle kept going, it

15 just registers a trigger of the system, therefore it

16 continues to take pictures.

17 This is why the BRQ is very important, because

18 there's thousands and thousands of people that just

19 simply stop just after the stop bar that have taken

20 pictures and video, and we need those to be deciphered

21 so we're not looking at 20,000 wrong videos of people

22 just stopping on the other side of the stop bars.

23 Q. Okay. So it's not just the camera, you have a

24 whole system interlinked between the traffic light,

25 something under the stop bar to measure if someone
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1 passes it, the camera, still life camera, there's

2 various aspects of that traffic infraction detector.

3 A. That's correct. And a system is a good word

4 to use, because it's more than just a camera, more than

5 just a video camera; it's a series of events that have

6 to occur that all come together that produce what could

7 be a violation or not.

8 Q. Now, let me ask you, and we've sort of touched

9 on it already, is there's things that may be needed to

10 show a violation, not needed when it comes to a

11 violation, or it's important to have or not important to

12 have in regard to a violation. And the answers may seem

13 obvious, but I just want it on the record.

14 Do you need or do you not need to see a video of a

15 vehicle without a license plate?

16 A. I -- I don't need to see the video. I don't

17 need to see the violation. If I don't have a license

18 plate on a vehicle, I have no way of determining who --

19 who ran the -- you know, who the vehicle owner is to

20 issue a license -- or issue a ticket to.

21 Q. So that would be a video where ATS would not

22 pass it on to you.

23 A. Correct.

24 Q. Do you need or not need to see a video with an

25 illegible license plate?
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1 A. Again, if I can't read the plate or I can't

2 understand what the plate looks like -- that could be

3 rain, that could be fog, that could be being blocked

4 from another vehicle at an -- at an angle -- if I can't

5 read it I don't want to see that video.

6 Q. It would be essentially a waste of time for

7 you to ----

8 A. Correct. I have nothing to forward it to.

9 I've got no one to issue the citation to.

10 Q. Is it important or not important for you to

11 see a vehicle that stops, but the wheel is just a little

12 bit over the stop bar?

13 A. No matter -- the statute's written it doesn't

14 matter if it's a right-hand turn or a straight through,

15 if the vehicle stops somewhere before or after the stop

16 bar, that's -- that's considered careful and prudent, or

17 that's considered not running a red light, and therefore

18 I don't need to see the video.

19 Q. What about -- is it important for you to see a

20 video of an emergency vehicle come through the stop

21 light?

22 A. We do get a lot of emergency vehicles that are

23 proceeding through. If the emergency vehicle has its

24 lights on -- we don't have sound on the system, so I

25 can't hear their siren, but if the emergency vehicle has
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1 its lights on, I don't want to see that. That's a

2 vehicle operating in an emergency fashion, which is

3 allowed by Florida state statutes.

4 If it is a vehicle, emergency vehicle, that runs a

5 red light and it does not have activated its overhead

6 lights, then those are violations we do want to see.

7 Based on Florida statutes, if you're not running an

8 emergency you must follow all the same rules as -- as a

9 citizen driver.

10 Q. What about funeral processions, should you --

11 do you need the video when you're watching a funeral or

12 . a funeral procession that's going through a red light?

13 A. Normally under most circumstances, no, you

14 don't need to see the videos for that. If there is a

15 flagman or a sheriff's office or law enforcement officer

16 that is blocking the roadway and that is directing

17 traffic -- and that could be more than just a funeral,

18 it could be a construction zone -- if there's been

19 somebody that's flagging and controlling the flow of

20 traffic, we don't want to see that video.

21 There is times that in construction that -- in

22 construction zones or in funeral processions when nobody

23 is directing the flow of the traffic, and we want to see

24 that, because if there's nobody directing the traffic,

25 then ultimately it's the responsibility of the person
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1 operating the vehicle to still drive in a careful and

2 prudent and safe manner. So we will review those to

3 determine if they ran a red light and there was a danger

4 involved.

5 Q. So the reason why I ask you about these

6 particular questions is because I was looking at the

7 business requirements questionnaire, and the ones that

8 you said were unimportant were on there as a direction

9 from the City of Lakeland to American Traffic Solutions

10 not to provide those videos; is that right?

11 A. That's correct.

12 Q. So essentially by having ATS as an agent

13 review the video, it's saving, you know, you as a

14 traffic infraction enforcement officer time and the city

15 money from having you waste your time watching useless

16 video; is that correct?

17 A. That is correct.

18 Q. Okay. When -- in regard to the DAVID system,

19 the DAVID -- can you tell me what the DAVID system is?

20 A. It's a driver and vehicle information

21 database. It is a system in which we are able to pull

22 up tag information, personal information, registration

23 information, driving-type histories, statuses of

24 licenses and so on. It is a secured and very closely

25 watched database of personal information.
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1 And we use that to determine in the red light

2 camera program if the correct tag maybe matches the

3 driver, or matches the correct vehicle of the -- of the

4 car, or addresses and address changes, so that's -- it's

5 used as a tool to help us verify personal information.

6 Q. Used by all law enforcement around the State

7 of Florida for many, many years; is that right?

8 A. That's correct.

9 Q. Okay. And you don't go out and check the

10 records of whether this registration is with the

11 Department of Motor Vehicle, or this person had a

12 driver's license. You depend on the DAVID system to

13 give that information; is that right?

14 A. That's correct. It's only as accurate as --

15 as the citizens follow up with it. If they don't go

16 down to the DMV and change their address on their

17 vehicle registration or their license, we don't know if

18 they've moved or not moved. So it's only as accurate as

19 people give us the information, or as we input the

20 information.

21 Q. But this information has been recognized in

22 the court cases that you've been in as accurate,

23 reliable, as a record that can be used in a court of law

24 for obtaining information.

25 A. Correct.
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1 Q. Okay. So a system is delivering you the

2 information.

3 A. That's correct.

4 Q. Now, in the red light camera ticket system,

5 ATS, its computer delivers you the information.

6 A. That's correct.

7 Q. Do you know where ATS pulls its information

8 from?

9 A. I'm under the understanding that it's a third

10 party that -- that goes and pulls that information for

11 them. I do not know the name of the company, or

12 anything about the company. I -- at the time of my

13 training four years ago in -- in Arizona, we went over a

14 little more detailed information about the company, but

15 I have not followed up with that or kept up with that

16 end of their business, because that doesn't really

17 pertain to anything that I do in my -- in my realm of my

18 position.

19 Q. Well -- and I'm not sure if -- if in your

20 position you would know this, but I'm going to ask you

21 based on the fact that you have so much experience in

22 this. Do you know that ATS, when they originally

23 started out in Florida, that they had to be certified by

24 the Department of Highway Safety and Motor Vehicle as a

25 camera vendor for law enforcement agencies?
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1 A. I'm aware that there were some certifications

2 required by them to do it. It was one of their points

3 of coming to Lakeland and saying that we're, you know, a

4 valid company.

5 Q. Okay. So they're recognized by the Department

6 of Highway Safety and Motor Vehicles, Florida state

7 Department of Highway Safety and Motor Vehicles as a

8 camera vendor, and to be able to deliver you the

9 information from the cameras and the camera system.

10 A. Correct.

11 Q. In regard to the prereview of the videos,

12 if -- and this is going to seem like an odd question,

13 but I need to ask it -- if a person or vehicle violates

14 a red light, and they're video is screened out by ATS,

15 is that owner of that vehicle ever sent a notice of

16 violation?

17 A. If their video is screened by ATS --

18 Q. And you never receive it.

19 A. -- and I never receive it, do they receive

20 anything that states that their video -- that their car

21 was captured? The answer's no. They don't -- they

22 don't mail out anything to anybody unless it's a notice

23 of violation. We -- we simply review the file. If ATS

24 reviews the file and determines that there is no

25 infraction at the time -- at the time of the violation,
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1 ATS, before they send it off to get their driver

2 information, they're looking at the videos and the

3 pictures before they even get any information. So if

4 there's nothing there at the beginning to look at, they

5 don't even know, they're just looking at a car, so

6 there's nothing needed to be sent to anybody.

7 Q. Okay. Well, I guess what I'm asking you is

8 Lakeland Police Department, the law enforcement agency,

9 Lakeland Police Department does no law enforcement based

10 on the videos that are not provided to you.

11 A. That's correct.

12 Q. Okay. So the only time that Lakeland Police

13 Department takes law enforcement action in order to

14 pursue its police power is upon you receiving a video

15 and making a determination that a violation occurred; is

16 that right?

17 A. That's correct, and only if the violation

18 occurred do we take action. If no violation occurred,

19 we still don't -- even though I have all their

20 information, we don't follow up and say you've been

21 given a warning, or try to drive a little more careful,

22 you know. Nothing's taken if we don't.

23 Q. Okay. So tell me what happens -- let's go

24 over it a little bit. You receive -- what is -- you

25 have an office here in Lakeland in the police
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1 department, or where is your office?

2 A. My office is located here in the courthouse,

3 the Lakeland courthouse.

4 Q. Okay. And so you have a computer terminal.

5 A. That's correct.

6 Q. Okay, and that's where you review the

7 violations.

8 A. Yes, sir.

9 Q. Tell me what you receive on your computer

10 terminal.

11 A. When a video file comes in, I have a queue

12 box, sort of say, just queued up by -- by order of the

13 dates of the violations, so I'm getting the oldest

14 violations first. So they're not done by alphabetical,

15 or by cars, or by location, we receive them by dates.

16 When I open up a file I have a general information

17 screen. It has some vehicle information on one side,

18 it's got some driver information -- or owner, vehicle

19 owner information on the other, and then it has some

20 pictures that are there as well.

21 I start by taking a look at the pictures, I start

22 by reviewing the data information, I compare the license

23 plate of the picture to the one that's inputted from --

24 that's inputted on the electronic file, and I make sure

25 that everything matches up. If I'm looking at a blue
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1 Ford truck on the picture, my information should be an

2 approximate year of the -- of a blue Ford truck in the

3 pictures.

4 Most of the time I don't look at the owners'

5 names. It doesn't pertain to me as who's operating.

6 You know, that's the owner's information. I'm simply

7 making a determination based on -- on the vehicle and

8 the action of the vehicle. I don't know who's driving

9 the vehicle, so the owner could be driving it, their

10 sisters, their family. It doesn't really matter to me

11 who's operating the vehicle, just to me what is the

12 vehicle doing. So I review all the information.

13 Now, I do need to make sure that there is a person

14 there, that there is a -- that there is owner

15 information. If -- if that section is blank, then --

16 then I cannot go -- now I need to go back into DAVID, or

17 pull some information up to determine if there's an

18 owner to this vehicle and it's not just a mystery car.

19 Once I've kind of verified that all the nuts and

20 bolts of the information is there and it looks accurate

21 and complete -- many times O's and D's and Q's and B's

22 and 8's start looking really close, and so at times

23 we'll pull up some information and it says it's a yellow

24 Chevrolet, but it's really a yellow Ford. And so I go

25 in and go it doesn't look right, and I'll go in and make
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1 some adjustments, and kick it back and ask for it to

2 be -- to be redone again so that we can get that

3 information.

4 But if everything looks good, we now look at the

5 video, and that's -- that's where I spend most of my

6 time reviewing a violation is on the video. The video's

7 going to give me kind of a real-time story of what the

8 vehicle's doing.

9 Through the pictures I can determine what

10 intersection it's at, and that's important for me as

11 well, because some of our intersections of our 18

12 cameras are very high pedestrian areas; some of our

13 intersections are not high pedestrian areas. Some of

14 them allow right-hand turns; some of them don't. Some

15 of them have right-hand turns; some of them don't. So

16 just by looking at where the intersection's at, I

17 understand that area, I understand what's around there,

18 even things that are not on the video.

19 At one intersection there's a very big brush line

20 off to the right-hand side, and I know it's there, I

21 drive by it all the time, but it's not seen on the

22 video. So I know that there's a vision impairment

23 there.

24 I look at the video and determine if a violation

25 occurred. Left-hand turns and straight-hand (sic) views
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1 are a lot simpler to look at. I'm simply just

2 determining the position of the vehicle to when the

3 light turns red. If the vehicle is behind the stop bar

4 and the light turns red, the vehicle proceeds through

5 the intersection, I'm making sure that the vehicle does

6 proceed through, doesn't pull out 15 feet and stop.

7 Then that's an easier one to approve.

8 Right-hand turns, there's a little more deciding

9 factors that go into that. The statute ----

10 Q. This wasn't a right-hand turn case, so we'll

11 move on.

12 A. Okay.

13 Q. Okay. The -- so you make -- now, as a law

14 enforcement officer in the State of Florida, you're

15 familiar with the Uniform Traffic Citation form itself.

16 A. Correct.

17 Q. Okay. So when you get this -- all this

18 information, you make sure that a violation occurred,

19 and you are the one making the decision whether a

20 violation occurred, what do you do?

21 A. If it has occurred, then I'm simply just

22 hitting the accept button, it's confirming with me that

23 I do want to accept this violation, and by hitting that

24 button I'm aware that a notice of violation is going to

25 be sent out. And furthermore, if -- depending on what
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1 course of action, that could lead to a Uniform Traffic

2 Citation.

3 Q. Okay, let me ask you about that. The

4 notice of -- you're approving the notice of violation

5 that you sent out.

6 A. Correct.

7 Q. There's no else that does it, it's you based

8 on the information you just reviewed.

9 A. Correct.

10 Q. Okay. You press the accept button, a notice

11 of violation is sent out based on the automated process

12 that we've heard from another witness.

13 A. Correct.

14 Q. Okay.

15 A. I'm assuming, I didn't hear the other witness.

16 Q. Okay. Then the information -- then I want

17 you to assume that the facts in this case are that there

18 was no response to the notice of violation. What

19 happens then?

20 A. It is an automated system that automatically,

21 at the end of the 60 days of the due date of the notice

22 of violation, then the notice of violation is then

23 canceled, for a better word, and a Uniform Traffic

24 Citation is then issued.

25 Q. Okay. And then at that point -- so am I right
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1 in saying that if a computer system that connects the

2 information automatically electronically populates the

3 citation without human interaction, and then mails out

4 the citation ----

5 A. I believe a person mails them, but everything

6 else is absolutely correct, it is all automated.

7 Q. Well, I think the citation's printed out by

8 the computer, and then processed and put in envelopes

9 and everything, and then somebody has to pick up those

10 envelopes and bring them to the post office.

11 A. I'm not sure how the letters get to the post

12 office, or the post office picks them up, but I'm aware,

13 as my understanding of the program as it's still being

14 ran, once I hit the accept, except for dropping them off

15 at the post office or them being picked up, I've already

16 accepted that violation to go through its computer

17 automatic -- automated system.

18 Q. So you are the only human that makes a

19 decision that a notice of violation goes out, and if

20 that notice of violation is not responded to by the

21 violator, you've already made the decision that that

22 Uniform Traffic Citation will be populated by the

23 computer, and that the citation will be mailed.

24 A. That's correct.

25 Q. Okay. Based on that analogy, who is issuing
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1 the traffic citation?

2 A. I am.

3 Q. Okay. And would you agree that ATS is only

4 rendering an automated computer system service and mail

5 service for the documents that we've discussed?

6 A. That's correct.

7 MR. DIETZ: I have no further questions.

8 Thank you.

9 THE WITNESS: Thank you, sir.

10 (Off-the-record discussion.)

11 (Recess.)

12 MR. DIETZ: My name is Bob Dietz. I'm from

13 the Office of the Attorney General, representing

14 the intervening attorney general in this case. I'd

15 like to proffer questions to a witness that was

16 previously called, and proffer questions pursuant

17 to the order of the Court, and at this time I would

18 call witness Debbie Duff.

19 DEBBIE DUFF, called as a witness by the Office

20 of the Attorney General, having been previously

21 duly sworn, testified as follows:

22 DIRECT EXAMINATION (Proffer)

23 BY MR. DIETZ:

24 Q. Can you please state your name?

25 A. Debbie Duff.
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1 Q. Okay. Just as a little bit of the background,

2 I know you went into it, where do you work?

3 A. I work at American Traffic Solutions.

4 Q. And what is your position?

5 A. I'm the senior manager of processing.

6 Q. Okay, and as the senior manager of processing

7 do you train processors?

8 A. Yes, we train processors. I have an

9 instructor that trains processors.

10 Q. So you're over the instructor.

11 A. Yes, I'm over the instructor.

12 Q. Are you the instructor of the instructor?

13 A. Yes, I guess you could say that.

14 Q. Okay. And how long have you been working

15 there?

16 A. Six years.

17 Q. Okay, and what is processing? What does --

18 what does your processing department do?

19 A. The processing department are the first group

20 that look at an event as it gets loaded into a camera,

21 and their job is to review the images, and to make sure

22 that the rear crop has been done accurately, and to look

23 at the optical characters that have been read, that

24 they've been read correctly and the state is chosen.

25 And then that would be their job is to accept it and
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1 pass it through for the DMV. That is also an automated

2 process.

3 Q. Okay, am I right in saying that you're in the

4 department that receives the electronic videos or images

5 from the traffic infraction detection system?

6 A. Yes, we -- that is correct, we receive both

7 images and video.

8 Q. Okay. Now, your processors, they go through a

9 six weeks training?

10 A. They go through one week of actual classroom

11 training, but a total of eight weeks of -- in training

12 where we review a hundred percent of their work.

13 Q. And you -- do you work -- do you have

14 involvement with the City of Lakeland's contract and

15 what are known as the business requirement

16 questionnaires for the City of Lakeland?

17 A. Yes, I know about and am familiar with the

18 business requirements questionnaire for Lakeland,

19 because those are the rules that a processor has to

20 follow when they're reviewing events.

21 Q. Okay. And based on your six years of

22 experience with American Traffic Solutions, and the fact

23 that you are the supervisor of the department, I want to

24 proffer you as an expert. I'm going to proffer the

25 Court that you're an expert on the system for American
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1 Traffic Solutions, how the video images are processed at

2 American Traffic Solutions. If a judge was here, then

3 he would give the other side an opportunity to ask

4 questions, but the other side has opted to leave --

5 A. Okay.

6 Q. -- the courtroom, so we'll just move on with

7 the questions.

8 So when a video comes in from a traffic infraction

9 detector on a -- from an intersection at the City of

10 Lakeland, tell me what the process is.

11 A. Well, the processor would be -- they select

12 the city, and when they select that city there's a queue

13 that comes up and it will automatically load the event,

14 and the event will have overview one, overview two, and

15 the video, and the video autoplays.

16 So there's a review of both those images and the

17 video, and then once they look at all that information

18 they also then review what we call the rear crop of the

19 vehicle, which is just an enlargement of overview one,

20 with the reason of -- we call it the reason of interest,

21 which is just the plate enlargement, so that when it

22 gets printed on a notice that plate is enlarged for the

23 person to see it.

24 Q. In regard to your experience with the system,

25 at the intersectión is there just -- as far as one
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1 violation is concerned, is there a camera -- one video

2 camera that takes the entire run of pictures, or is

3 there more than one video camera; in other words, a

4 video camera that takes the motion pictures and separate

5 still life cameras?

6 A. There's still cameras and there's a video,

7 they're separate.

8 Q. Okay. All right, so you can compare the still

9 lifes and the videos to determine whether they're taking

10 pictures of the same thing.

11 A. That is correct.

12 Q. Okay. Is there any ability of -- on the part

13 of the processors to change the video? Because you use

14 the word "crop," and that sort of means that a person

15 can manipulate the picture in a way, and I want to make

16 sure we give the impression to the Court of whether that

17 video coming from the camera, whether that's an

18 unalterable image or not.

19 A. The video is not alterable, and the images are

20 not alterable, with the exception of I'm able to zoom

21 and I'm able to gamma, which is to lighten or darken the

22 image.

23 Q. Okay.

24 A. That's the only control that the processor

25 has.
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1 Q. And is that what the traffic infraction

2 officer is allowed to do also?

3 A. Yes, that's the same exact functionality.

4 Q. So once it leaves your system, it goes to him,

5 he can do the same thing.

6 A. He can do the same exact same thing.

7 Q. Okay. So -- well, you have the photos. What

8 do you do when you have the photos? And you say the

9 computer is the one that actually crops the photos.

10 A. That is correct. So the system knows what

11 lane the vehicle is in, and it will take -- it will take

12 that image, and through technology we've been able to

13 automatically provide the image that's bigger, the crop

14 image. It's really just a zoomed-in image of the

15 license plate, so the system automatically does that.

16 Q. Okay. In regard to a decision that has to be

17 made on what I'm going to call the prereview -- you

18 review videos --

19 A. Correct.

20 Q. -- but it's before the traffic infraction

21 enforcement officer reviews them, correct?

22 A. Yes. We at that point just call it an event.

23 Q. Okay. So you review the event, and does the

24 city tell you -- if there is a video or a picture of a

25 car without a license plate, would you send that on to
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1 the city?

2 A. Yes, the city does instruct us, so if for some

3 reason the plate is missing, it fell off, we would not

4 be able to accept that event because we have no way of

5 getting the registered owner.

6 Q. Okay.

7 A. So the city would instruct us to reject that

8 event.

9 Q. Okay, so you make -- the processors decide to

10 not send on a video based on business requirements

11 questionnaire that the city has provided.

12 A. Yes, that is correct.

13 Q. Okay. Does -- is the processor authorized not

14 to send on a video if it's not something that the city

15 has not authorized you to do in the business

16 questions -- business requirements questionnaire? Do

17 you know what I'm saying?

18 A. They are not authorized. They have to accept

19 that event.

20 Q. Okay. So every video that is not excluded by

21 what we're going to call the BRQs ----

22 A. That's correct.

23 Q. The BRQ, that's the short form of business --

24 A. Requirement questionnaire.

25 Q. -- requirement questionnaire. If the BRQ does
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1 not authorize.you not to pass it on, every single one of

2 those videos is passed on to the city's officer.

3 A. That is correct.

4 Q. Once the video is passed on to the city's

5 officer, he's already testified and said he makes a

6 determination of whether to accept it as a violation or

7 not accept it as a violation, and then he -- if he

8 accepts it as a violation, he pushes an accept button

9 and it returns to ATS; is that correct?

10 A. That is -- that is correct.

11 Q. Does that come to your department?

12 A. No, it does not.

13 Q. Okay. But with your knowledge of the system,

14 what happens?

15 A. My knowledge of the system is that it would

16 create a file in our -- our system would create a file

17 after he hits accept, which would send -- prepares and

18 sends that to our print vendor that evening.

19 Q. Okay. Now, I'm going to ask you to assume

20 certain things that I believe are the facts of this

21 case; is that there was a notice of violation that was

22 sent down, there was no response to the notice of

23 violation that was sent down, and that there was a

24 citation that was sent out after that.

25 Tell me what happens in the system. He pushes the
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1 accept button, and what -- what human interaction takes

2 place after the time he pushes the accept button?

3 A. There's -- there is no human interaction after

4 the accept button to send it to the print vendor, and

5 for the print vendor to print it. So once it gets

6 mailed, that's all through the Business, Inc.'s process.

7 Q. And that's called -- and the first document is

8 the notice of violation, right?

9 A. That is correct. So all of that is done

10 through the system. There is no human interaction in

11 that.

12 Q. So it's a computer program --

13 A. That is correct.

14 Q. -- saying he's accepted it --

15 A. Correct.

16 Q. -- and it's sent to the print vendor.

17 A. That's correct.

18 Q. Okay.

19 A. With all the parts that it needs to have,

20 which is the images, signature, all of that gets sent to

21 the print vendor so they.can print and mail it.

22 If the document gets returned because it was

23 undeliverable, that return mail comes back into our

24 Tempe facility, and we scan it with whatever is on the

25 yellow sticker, and that becomes documentation in our
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1 system that it was undeliverable.

2 Q. All right. But no decision-making on the part

3 of ATS, it's just a computer system that is doing a

4 mailing program.

5 A. That's correct.

6 Q. Okay, so then the mailing vendor ----

7 A. The mailing vendor receives the file from us

8 somewhere probably by midnight, one in the morning, and

9 they take that file and they have to print it and

10 complete -- anything that we send them is date

11 sensitive, so it's dated for the next day, so they have

12 to print it and they have to mail it by the next day.

13 Q. Is that an automated process that you're aware

14 of?

15 A. Yes, I am -- yes, I'm aware that it is an

16 automated process.

17 Q. Okay. We have a witness to talk about that.

18 A. To confirm that, yes, you do.

19 Q. Okay, and they mail out notice of violation,

20 and under the facts of this case I want you to assume no

21 response to the notice of violation occurs.

22 A. That's correct.

23 Q. Okay. And then is there any human interaction

24 in the system if there's no response by the person, by

25 the owner of the vehicle, they don't pay the fine, they
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1 don't send an affidavit? Is there any human interaction

2 into the system when there is no response?

3 A. The only human interaction is to notate that

4 we got the return mail back, but after that -- so that's

5 just a physical piece of the mail. We scan it with a

6 bar code, and the bar code takes care of that. But then

7 when -- after that there is -- it's not touching the

8 citation, it's not altering the citation.

9 Q. Are you saying the notice of violation is sent

10 out with registered mail that's return receipt

11 requested?

12 A. Not on the first, not on the NOV.

13 Q. Okay. That's what stage I was asking about

14 was the NOV -- oh, I'm sorry, I did -- I am moving

15 forward. But the NOV is not answered in any way by an

16 owner, what -- is there any interaction between that NOV

17 stage and the citation stage?

18 A. No. If they do not respond to that, a Uniform

19 Traffic Citation is automatically issued out of the

20 system.

21 Q. Okay, so it's the computer system that notes

22 whether the time period has elapsed --

23 A. That's correct.

24 Q. -- without any human interaction.

25 A. That's correct.
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1 Q. It automatically populates the Florida

2 Uniform Traffic Citation --

3 A. Yes.

4 Q. -- and it populates it with the information

5 that was already approved by the officer, and then the

6 system is the one that says, okay, here's the Uniform

7 Traffic Citation, that has to be mailed.

8 A. Right, that is correct. So with the no

9 response to the first notice, the notice of violation,

10 it will automatically, within the time frame that it's

11 been told, generate a second document which is called

12 the Uniform Traffic Citation, and that's automated.

13 Again, it goes to the print vendor the same time frame

14 as we would send any document, it's dated, they would

15 mail it the next day.

16 Q. Okay. So the only one that makes a decision

17 and pushes the accept button is the officer, and from

18 that period on, the time that the Uniform Traffic

19 Citation is mailed under the facts of this case, there's

20 no human interaction, there's no human decisions,

21 there's nothing being done, except the computer program

22 generating the documents and mailing those documents

23 out.

24 A. That's correct.

25 Q. Okay. Okay, so the Uniform Traffic Citation
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1 is mailed out, and then the information is sent to the

2 court?

3 A. Yes, that's correct.

4 Q. Okay. Does a human send that information to

5 court?

6 A. No, it's automated. It's a court interface

7 that will electronically be sent.

8 Q. So it's all data, all this data is moving, and

9 basically we have these many violations, many citations

10 going out, but it's all an automated computer system

11 that's done by computers mailing these documents out and

12 delivering the information to the court.

13 A. Yes, that's correct.

14 Q. Okay. So.when there's no response to the

15 notice of violation, what human interaction that you

16 know of from your experience and expertise is involved

17 in the system after the accept button is pushed?

18 A. None. There is no human interaction.

19 Q. Okay.

20 MR. DIETZ: That's all the questions I have.

21 THE WITNESS: Okay.

22 MR. DIETZ: Thank you.

23 THE WITNESS: Do you want ----

24 MR. DIETZ: The next person, yes. We'll take

25 Reed.
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1 (Off-the-record discussion.)

2 MR. DIETZ: Okay, back on the record.

3 REED KUHN, called as a witness by the Office

4 of the Attorney General, having been previously

5 duly sworn, testified as follows:

6 DIRECT EXAMINATION (Proffer)

7 BY MR. DIETZ:

8 Q. Would you please state your name for the

9 record.

10 A. My name is Reed Kuhn, K-u-h-n.

11 Q. Mr. Kuhn, my name is Bob Dietz. I'm with the

12 Office of the Attorney General. I represent the

13 attorney general as an intervenor in this matter.

14 The Court did not allow the attorney general to ask

15 you questions on your initial questioning, but has

16 allowed the attorney general to proffer questions to you

17 in case they become important in the future. Typically

18 the other opposing counsel would also ask you questions,

19 but the opposing counsel decided not to be here during

20 the proffer. So let me ask you some questions.

21 Who do you work for?

22 A. I work for Business, Inc.

23 Q. Okay. And what does Business, Inc., do?

24 A. We're in the document delivery business.

25 We're a print/mail company. We deliver electronic

McGill & Associates Professional Reporting Services, Inc.
Bartow, Florida 863-533-4642

614



159

1 documents, electronic presentment payment platforms, and

2 that type of thing.

3 Q. Okay. I want to ask you questions in regard

4 to your expertise about the system, and I think that's

5 the reason why you're here today --

6 A. Right.

7 Q. -- not because you took an envelope and you

8 put it into the mail, but rather that you're aware of

9 the system.

10 A. Correct.

11 Q. So in order for me to do that, I'm going to

12 have to tender you as an expert to the Court, and so I

13 want to hear about your credentials for me to be able to

14 do that.

15 A. Okay.

16 Q. So tell me, how long have you been in the

17 document delivery business?

18 A. I started at Bell & Howell in the microfiche

19 business in the mid-'70s. Twenty years ago when

20 microfiche went away, I went into the print/mail

21 business. There was a certain amount of synergy between

22 people that did laser printing and mailing services and

23 people that used microfilm for record retention.

24 So I worked at QuestMark Information Management for

25 16 years, and actually brought the ATS client on board
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1 at QuestMark with their first client, which I believe

2 was Pittsburgh or Philadelphia, Pennsylvania, and over

3 the course of 16 years ATS grew to over 225 to 30

4 clients, so the process expanded; it became more and

5 more integrated between the print vendor and ATS

6 systems.

7 Four years ago when I left QuestMark and went to

8 work for BI ----

9 Q. BI being?

10 A. Business, Inc.

11 Q. It's easy to use the acronyms, but sometimes

12 it's not understandable --

13 A. Okay.

14 Q. -- for the people reading it that aren't

15 familiar with it.

16 A. All right, so I'll stick to Business, Inc.

17 So four years ago this April I went to work for

18 Business, Inc., and tried for a year to get ATS to

19 switch to Business, Inc., from QuestMark. They were in

20 the process of an RFP solution. Eventually I got their

21 business, and we brought them on board and introduced

22 them to a level of automation and manufacturing

23 efficiency that I knew that they didn't have with

24 QuestMark, being that I was there through that whole

25 tenure, if you will.
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1 So the process -- do you want me to explain the

2 process and that sort of thing?

3 Q. Well, one thing about what you said was

4 QuestMark, they did a lot of manual work --

5 A. Right.

6 Q. -- as far as mailing out documents. Would

7 they have a person stand there and fold letters and put

8 them in envelopes and lick them and ----

9 A. Well, not to that extent. When I explained

10 the 2D bar code reader system and the sequel database

11 system -- the cameras that read the bar codes and that's

12 how we accounted for a hundred percent of the

13 documents -- QuestMark didn't that have that. What they

14 did was they had a job jacket that said this is my

15 beginning postage amount number, this is my ending

16 postage amount number, and they divided that number by

17 the average postage that they metered on every envelope.

18 So if one document got double-stuffed into an

19 envelope, that never showed up, because they didn't have

20 any way to intelligently look at that. An operator

21 would have to catch that type of thing, and when a

22 machine is running at 5,000 pieces an hour, it's

23 virtually impossible for a human to catch all those

24 errors, right? So they relied on -- the manual part of

25 it I was talking about was, yes, they ran equipment, but
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1 the equipment wasn't as intelligent as ours.

2 Q. Okay. And then so you're saying at QuestMark

3 sometimes an operator would be handling 5,000 pieces an

4 hour?

5 A. That was the rule of thumb.

6 Q. Okay.

7 A. And ours is the same, too. We run at

8 essentially the same speed, but with the high-speed

9 cameras that we have mounted to the inserters, those

10 cameras record that 2D bar code that shows through the

11 window in the envelope, and that value gets written into

12 the sequel database.

13 And then at the end of the print job we reconcile

14 the values from all the bar codes to the sequential

15 numbers from the print job that we assigned it before we

16 printed anything, and it either matches a hundred

17 percent or there's one's missing.

18 Q. Now, you -- I think it was indicated that you

19 were a salesman for Business, Inc.

20 A. That's right.

21 Q. Being a salesman it's necessary to be able to

22 answer all the questions about the system, isn't it?

23 A. Of course. It's how I get in there and sell

24 our services. It's one of our -- one of our strong

25 suits, if you would, is the technology and
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1 accountability we put into the document manufacturing

2 business. We do a lot of state health programs where

3 bad things happen if I put your information in with

4 somebody else's. We're HIPAA compliant, certified, and

5 all that other stuff, so it's essential for me to know

6 that.

7 Q. So you would say.that, you know, over the

8 years you've had to review the computer systems, you've

9 had to review what the people do for processing the

10 documents, you've had to -- tell me more about that.

11 A. Okay, so I'm -- I actually am a virtual

12 employee.

13 Q. And you -- and let me do this, let me limit it

14 to Business, Inc.

15 A. Right. So I spend -- I work out of my house

16 in Houston, but I spend three or four days a week in the

17 plant in Austin, three or four days -- I'm sorry, a

18 month -- in the Fort Worth facility. I review quality

19 procedures. I know I'm there as a representative of our

20 clients to make sure that everything is going out with

21 the right appearance, looking for ways to enhance the

22 manufacturing process, to make things more efficient for

23 both us and our business partners.

24 The training, I guess, for how I came to understand

25 the DRS technology was something I trained on at BI,
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1 Business, Inc., I'm sorry, in the first three or four

2 weeks that I was there. Actually, it was even before I

3 was hired there. They took me on a tour and explained

4 all these things to me, and I said I know how that works

5 and I'd love to be able to sell that. So that's how I

6 came to understand all that. I guess the industry has

7 changed a lot over the years, but things are essentially

8 still --

9 Q. Sure.

10 A. -- a piece of paper, put it in an envelope.

11 Q. Tell me about your experience with Lakeland.

12 A. Well, my experience with Lakeland started the

13 other day when I got a call from Dan Reeves, the

14 attorney with American Traffic Solutions, and he said we

15 have a case that I want you to come to because the

16 attorney general was looking for corroborative testimony

17 on the mailing process. So I said, okay, I'll meet you

18 wherever.

19 And I said I'll need the case number, the violation

20 numbers that are on the docket, so I can look at our DRS

21 information to make sure that I can corroborate when

22 these cases in question were actually manufactured, and

23 then take the information from the postal system that

24 they send us every day, and put it together so I have an

25 audit trail of when we manufactured these pieces and
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1 when they were delivered to the post office, and

2 subsequently delivered to the violator, or in this case

3 returned to sender as undeliverable.

4 Q. Okay. So I'm going to proffer you to the

5 Court as being the expert that was designated to be here

6 as both knowing both Business, Inc.'s mailing process,

7 and the essentials of this particular traffic infraction

8 case.

9 A. Right.

10 Q. Okay. All right, now you indicated that

11 Business, Inc., sends out 130 million envelopes a year?

12 A. 130 to 140 million a year, yes.

13 Q. I did the calculation on that; that's like

14 356,000-plus a day.

15 A. Okay.

16 Q. Okay.

17 A. If you say so.

18 Q. It would take quite a bit of personnel to do

19 that manually.

20 A. It would be impossible. It would be

21 impossible to produce that many a day, and it would be

22 even more unlikely that they could account for each and

23 every piece that was required to be accounted for.

24 Q. Okay. Well, one of the things you mentioned

25 earlier is that the standard is for one of your people
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1 to process 5,000 envelopes an hour.

2 A. That -- that is accomplished with a high-speed

3 inserter. I'll give you a little more information that

4 may be too much. If I start rambling just kick me. So

5 we have roll-fed and cut-sheet printers. The roll-fed

6 printer that we print American Traffic Solutions'

7 notices on uses a 17-inch-wide roll of paper, and we

8 print their notices two up on a roll. Those notices run

9 through that inkjet printer in full color at 96,000

10 impressions per hour, so printing 25,000 notices in less

11 than an hour's worth of work.

12 So because of the SLA requirements of this

13 contract, we have high-speed equipment, and when you run

14 high-speed equipment there has to be certain safeguards

15 in place to make sure that you're not making 25,000

16 mistakes in an hour. So bar codes and technology

17 control most of the functionality of the equipment, and

18 we've harnessed these business tools to make a daily

19 process of total number of documents in, total number of

20 documents out, period.

21 The inserter operator that produces 5,000 envelopes

22 an hour is simply watching the machine run, feeding

23 envelopes into a hopper so they can be used when the

24 documents come down the chain, okay, and it's pretty

25 much industry standard.
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1 Where we set ourselves apart, we have what we call

2 intelligent inserters, and those are the cameras that I

3 referred to. The cameras are set to control that the

4 right envelope is being used. It reads the bar code on

5 the notice itself to record the sequence number of the

6 individual piece; make sure that any selected inserts

7 that are required for Lakeland, or any other cities, go

8 into the specific envelopes that are required.

9 So 5,000 pieces is not all that many. We have 40

10 or 50 inserters altogether split within our two plants,

11 and we just acquired two more facilities in North

12 Carolina and California, so our capacity for output is

13 way higher than the 130 million pieces a year. We

14 actually gear ourselves up for twice the volume that we

15 need to allow for spikes in volume, because we have so

16 many contacts that -- so many contracts that require

17 tight production control.

18 Q. Okay. Well, let me ask you this, the data

19 from ATS electronically flows to your computer system.

20 A. That's correct.

21 Q. Your computer system electronically puts the

22 envelopes together.

23 A. Our system interrogates the .pdf print files

24 that ATS sends us, compares the contents of a .pdf print

25 file to a data file called a manifest file. In the
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1 manifest there's a record for every print violation they

2 send us every day.

3 The system, if you would, correlates the total

4 number of documents against every image in the .pdf

5 files, and then generates a print file that can be

6 spooled off to the printer, okay? At that point we

7 print, cut, fold, slit, and insert and deliver to the

8 post office.

9 Q. Okay. Well, the reason why you're here and

10 the essence of these cases and the challenge that's

11 being made is that somehow or another ATS, or your

12 company, or someone after the decision is made by the

13 officer to push the accept button, that there's some

14 human interaction or some human decisions being made

15 that makes either ATS, or your company, or someone else

16 other than the City of Lakeland the issuer of the notice

17 of violation, or the issuer of the citation.

18 A. I understand.

19 Q. And what I want you to explain is that -- I

20 think you already have in so many words -- that this is

21 an automated process, it's done without human

22 interaction, and if there's any human action, tell me

23 when that occurs.

24 A. Okay, the only time people get involved is a

25 program manager, for example, will review the FTP logs
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1 to make sure that there were no files missing overnight;

2 they'll look at a reconciliation file, which I guess,

3 for lack of a better term, is just an error report. It

4 says Lakeland had 250 notices today; there were no

5 exceptions, meaning no errors; .pdf matches the manifest

6 records, okay?

7 The only time people get involved other than that

8 are when they load paper onto the printer, when they

9 unload paper from the printer, and when they load the

10 paper onto the inserting equipment. People are

11 monitoring the printer and the inserter performance, and

12 if there's a print jam the operator has to deal with the

13 equipment, but they don't deal with a sheet-by-sheet

14 scenario. They're dealing with a job, and they're

15 looking for a hundred percent reconciliation between the

16 DRS file and the output collected DRS records.

17 Q. So basically what you sell is your computer

18 system and service of making sure that this electronic

19 data that goes to your system is put on paper form and

20 mailed out.

21 A. That's precision manufacturing, that's what 1

22 sell.

23 Q. All right. It's not decision-making as to

24 making decisions of who -- who violated a red light.

25 A. Of course not, anymore than we would send a
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1 human in to decide which credit union statement to print

2 and mail or not.

3 MR. DIETZ: I have no further questions.

4 Thank you very much.

5 (Off-the-record discussion.)

6 JOHN CRABB, called as a witness by the Office

7 of the Attorney General, having been previously

8 duly sworn, testified as follows:

9 DIRECT EXAMINATION (Proffer)

10 BY MR. DIETZ:

11 Q. Mr. Crabb, my name is Bob Dietz. I'm with

12 the Office of the Attorney General. As you know, I

13 wanted to question you earlier, but the Court decided

14 that they'd rather me tender my questions after the time

15 that the parties in the case asked their questions, and

16 they also gave the opposing counsel the opportunity to

17 be here, but the opposing counsel decided that he wanted

18 to leave, so I'll just be asking you the questions, and

19 I don't have too many.

20 One thing I want to do is ask you questions about

21 your background, because I want to tender you as an

22 expert, because you're here professionally, you're here

23 because of your knowledge about the system, and not only

24 about the knowledge about this particular case. So I

25 think some of the questions you asked or answered --
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1 were asked and were answered was based about your

2 knowledge, and I want to make sure on record that we

3 have you as an expert.

4 So if you could tell me more about your background

5 so we could establish that for the Court.

6 A. I -- I am retired from the Bell Systems where

7 I was the.technical support manager for Georgia and

8 Florida. I handled the computer-based migration from

9 the electromechanical world of telecommunications to the

10 electronic world for telecommunications.

11 Hired on with ATS. I was hired as a technician. I

12 attended school in Arizona for certification to work in

13 the system. Afterwards I started working ----

14 Q. How long is that certification course?

15 A. It was a week.

16 Q. Okay. Go ahead.

17 A. After the certification I was a technician

18 installing systems throughout the United States.

19 Q. How many systems did you install?

20 A. I estimate between four and 500 nationwide.

21 Q. Okay.

22 A. I was promoted to senior technician. A senior

23 technician's basic duties is technical support. I

24 handle the training of the new techs, and the assignment

25 of installation duties and the maintenance. Mainly it
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1 was training. Promoted into this position, and I have

2 been in this position for two years.

3 Q. Okay, very good. And what position do you

4 have now?

5 A. I am regional operations manager for the south

6 region, Georgia, Florida, Tennessee, Alabama.

7 Q. Okay. And basically what the senior techs and

8 technicians do, can you tell me that?

9 A. Yes, there's really two functions; one's the

10 installation function, where a contractor comes to the

11 site and installs the poles and the J arms and conduit

12 and prewires the pole.

13 As a technician I would come out, I would terminate

14 all the wires, I would install the equipment and program

15 the equipment to function at that particular site,

16 verifying connectivity back to the center. Once I had

17 done that, I get a second approval from the center that

18 the site can go live.

19 The second -- second function that I also did was

20 as a maintenance. As the issues would arise and we

21 needed to go to the site, we were issued tickets to go

22 to the site and either perform tests or maintenance, or

23 repairs to the site for whatever purpose the failure.

24 Q. How would you test the system?

25 A. We all have laptops. The laptops interface
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1 with the system using different softwares and doing --

2 to perform tests on the different components that make

3 up the system.

4 Q. Right. Well, I guess what I'm looking for is

5 that what you're testing, is that the images that are

6 occurring at the scene are traveling somewhere; is that

7 correct?

8 A. That is -- that is correct. A full test of

9 the system would be to simulate an event, and then to

10 verify that all functions of the system work properly,

11 even the delivery of the images to Tempe.

12 Q. Okay. At this time I would tender you to the

13 Court as an expert in the installation and the technical

14 aspects of testing and maintenance of the system, and

15 how the system works to deliver information to the ATS

16 processing department.

17 Let me ask you about that. When you go out there

18 and you test it, I mean physically what happens, what do

19 you do?

20 A. We -- each system has its own IP so it can be

21 identified from all the other systems.

22 Q. So the system is a computer system.

23 A. A computer system. It is based -- the camera

24 itself is a computer, also, with a lens on it, and the

25 camera system controls all components within that system
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1 to deliver the A shot, the B shot, and video, and then

2 to transport the information to Tempe.

3 Q. What's Tempe?

4 A. Tempe would be the server, the processing

5 center.

6 Q. Okay, go ahead.

7 A. And the question again?

8 Q. I'm sorry. You're telling me about the

9 system, and it gets delivered to Tempe, and what you're

10 testing.

11 A. Right. When we access it we verify that the

12 critical data is being properly placed into the

13 different images, and that the events are being

14 transported properly to the back end server which is in

15 Tempe.

16 Q. Okay. How often do you run into a system

17 that, you know, once you have it up and installed, fails

18 to deliver the images?

19 A. It -- it's kind of an all or nothing system.

20 If there is a failure of any of the components, then

21 nothing gets delivered. That in itself would generate

22 an issue back to the tier two support to identify that

23 there's a problem with this system, and then we go out.

24 How often? It varies. It depends on -- weather is an

25 issue and other things.
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1 Q. Okay. So basically, of course, we know that

2 if no images are being processed, then there's no

3 notices of violation being sent out, there's no

4 citations being done. But your testimony is -- based on

5 your testing and maintenance of the system -- is

6 typically when they're working they deliver accurate

7 photographs and video?

8 A. Correct.

9 Q. Okay.

10 A. The system is built so that the components all

11 work together, and if a component fails the system is

12 taken out of service.

13 Q. Okay, and I guess that's the question. We're

14 talking about what, under the Florida statute 316.0083,

15 subsection 87, is called a traffic infraction detector.

16 It's just not -- you know, some people just say, oh, the

17 camera, but what is the system composed of?

18 A. The system is the entire -- the system is the

19 system, the entire arrangement that requires all these

20 functions to work together to produce the final product.

21 Q. Well, tell me what they are.

22 A. Of course, you have the camera, which is

23 basically controlled, central processor-type situation.

24 We have radar that detects movement of the vehicles and

25 the speed of the vehicles, and violation points or the
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1 event point. We have -- we have FTP servers which are

2 storage devices at the site, file transfer protocol.

3 Those devices talk to other servers so that it can be

4 transmitted over a secure network, the VPN, virtual

5 private network, back to the rear program. We have

6 strobes to enhance the lighting at night, low

7 conditions.

8 Q. And the stop bar has something in it, right?

9 A. The stop bar is actually just a painted line,

10 but we actually build within the system these trigger

11 points within the system of where that stop bar is.

12 Q. So all of these components work together to

13 deliver a video that has the date, the time, the speed

14 of the vehicle on it in an accurate manner that can be

15 transferred to processing.

16 A. Correct.

17 Q. Okay. Is there any way to alter the videos --

18 I mean, the camera takes the images, and is there any

19 ability to alter these images between the site and the

20 time it gets to the processing unit?

21 A. No. It's all done automatically. Once it

22 receives an A shot, a B shot, and video, it packages it

23 and automatically sends it. There's no intervention at

24 that point.

25 Q. And your oversight at the department in regard
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1 to the senior techs and the technicians, is it a little

2 bit different on each intersection, or are there rules

3 and things that you have to follow?

4 A. Repeat that, please.

5 Q. Sure. The Florida Department of

6 Transportation, do they have rules that you have to

7 follow with the camera system, installing it?

8 A. Sure. Yes, we have 34 -- we have a 34-item

9 matrix that we have to use to install all systems of

10 traffic infraction detector units anywhere in the State

11 of Florida.

12 Q. .Okay. In order to be a camera vendor in the

13 State of Florida, do you have to be accepted by any of

14 the State of Florida departments?

15 A. Yes.

16 Q. Tell me, which department is it that requires

17 certification?

18 A. FDOT would require it for the traffic

19 infraction devices, and then the normal requirements for

20 electrical permits and things like this.

21 Q. Okay. So this isn't just somebody standing on

22 a corner shooting a video of a vehicle. I mean, that's

23 really simplifying it, but it's somewhat regulated?

24 A. It is regulated, yes.

25 Q. And it takes a certification for the camera
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1 vendor to be able to -- by the Florida Department of

2 Transportation in order to set up these video systems,

3 and to deliver the photographs to the cities.

4 A. Yes.

5 MR. DIETZ: I don't have any further

6 questions. Thank you very much.

7 THE WITNESS: Okay, thank you.

8 (Hearing concluded at 1:28 p.m.)
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35 (1) 28:5
356,000-plus (1)

165:14

4

4 (5) 65:10;86:4,8;
89:13;107:3

4.1 (1) 36:4
4.4 (4) 27:8;28:6;

36:5,5
40 (1) 167:9
40,000 (1) 72:3
480 (2) 100:10,22

5

5 (4) 65:10;85:2;
86:3;100:5

5,000 (5) 161:22;
162:3;166:1,21;
167:9

5:00 (1) 72:8
50 (1) 167:10
500 (2) 90:18;171:20
590 (1) 8:13
5-9-2014 (2) 19:21;

22:3

6

60 (7) 22:7;37:9,10;
73:15,19;113:12;
143:21

60-day (2) 37:6,12
6-14-11 (1) 85:16
6-2 (2) 21:23;22:3
6-24-11 (2) 85:12;

86:13
640 (2) 100:10,22
66 (1) 52:5
675 (1) 8:13

7

70,000 (1) 113:13
75 (1) 35:13

8

87 (1) 175:15
8's (1) 140:22

Min-U-Script® McGill & Associates Professional Reporting Services, Inc. (18) workings - 9th
Bartow, Florida 863-533-4642
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IN THE COUNTY COURT IN AND FOR POLK COUNTY, FLORIDA
TRAFFIC DIVISION

STATE OF FLORIDA,

Plaintiff,
Case No: 2014TR-044966

v.

ROBERT MEADOR,

Defendant.

ORDER FOLLOWING EVIDENTIARY HEARIN

THIS CAUSE having come before the Court for an evi ntiary on the 29* day of

January, 2015, and 26* day of February, 2015. The rt, ha witness testimony and

argument of counsel, having reviewed the eviden nsel's memorandum of law, and

caselaw presented, hereby finds as follows:

1. On May 9, 2014, a vehicle reg defendant was recorded by cameras

within the City of Lakeland, ostensi . vio on of Fla. Stat. 316.074(1) and Fla. Stat.

316.075(1)(c)1.

2. Officer Scott isn i h akeland Police Department is designated by the City of

Lakeland as the traffic i ti rcement officer (TIEO).

3. TIEO re iewed the evidence preserved by the camera, determined the

violation had d issued a citation to the defendant.

4. De moved to dismiss the citation, citing City of Hollywood v. Arem, 2014 WL

514 * DCA 2014), as well as a general challenge of failure by the City of Lakeland to

fulfill the requirements of the Florida Statutes cited supra.

5. The City of Lakeland has entered into a contractual relationship with ATS, a third

party vendor which presents video and still picture information to the TIEO who reviews same to

determine if there is a violation of Florida Statutes.

1
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6. In approximately 1/3 of the cases reviewed by the TIEO no citation is issued by the

TIEO.

7. In the remainder of the cases a citation is issued by the TIEO and generated, on the

behalf of the TIEO, by ATS.

8. At no time in this process is ATS supplanting the TIEO or acting as anything other

than a ministerial agent on behalf of City of Lakeland.

9. Proper notice of the infraction was provided to the defendant.

10. The City of Lakeland was able to prove violation of the statute.

11. Defendant was found guilty, however adjudication was with

12. The Arem decision is distinguished from the insta fcase.

13. The instant case provided substantial evid e sho lear function of ATS in

this matter, akin to an attorney having a secretary prin il a letter from a different office.

14. If this Court were to attempt to apply stant case, taking the matter to

its absurd conclusion, would mean all functi creating paper and ink to prepare a

uniform traffic citation) would have to b rmal>by the TIEO. This is clearly not the intent of

Arem.

15. ATS provid mi s ort only. All decisions made to issue a citation are

exclusively the purview e this instance.

WHEREF , o rt finds Defendant is in violation; the Court withholds adjudication

and orders p e Defendant of $294.00 within 60 days of the date of this order.

DON RDERED in Chambers at Lakeland, Polk County, Florida this 3* day of

Mar 01

/s/ BOB GRODE
BOB GRODE, COUNTY JUDGE, B.C.S.

Conformed copies to:

David S. Bergdoll, P.O. Box 1198, Highland City, Florida 33846
Thomas C. Grajek, 206 Easton Dr., Ste. 102, Lakeland, Florida 33803
Robert Dietz, 501 E. Kennedy Blvd., Ste. 1100, Tampa, Florida 33602

2
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IN THE COUNTY COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA.

CASE NO.: 16-2014-TR-1 19298-CIXX-MA
DIVISION: ADMINISTRATIVE

STATE OF FLORIDA,

VS.

DARLENE A. LANGHAM,
Defendant.

CASE NO.: 16-2014-TR-090832-CIXX-MA
DIVISION: ADMINISTRATIVE

STATE OF FLORIDA,

VS.

MANDELL L. LITTLE,
Defendant.

CASE NO.: 16-2014-TR-073858-CIXX-MA
DIVISION: ADMINISTRATIVE

STATE OF FLORIDA,

VS.

KATHERINE C. RIVERA,

ORDER DENYING DEFENDANT'S OMNIBUS MOTION TO DISMISS REDLIGHT
CAMERA CITATION DUE TO LACK OF JURISDICTION AND VIOLATIONS OF

DUE PROCESS AND EOUAL PROTECTION

These three cases come before the Court on a motion to dismiss filed on behalfofeach

Defendant, seeking to invalidate citations issued as the result ofa violation detected by a red
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light camera. The written motions set forth a wide range of grounds for dismissal of the

citations, including some raising constitutional issues.

An evidentiary hearing was conducted by the Court on May 6, 2015, and argument on the

motions was heard the same day. During the course of the hearing, the primary constitutional

challenges against the law were abandoned, and the only issue raised by the defense centers on

the claim that the Jacksonville Sheriffs Office improperly delegated the authority to issue

citations to a private entity, in violation of State law.

FACTS

In 2010, Florida's Legislature enacted the Mark Wendall Traffic Safety Act, which

authorized local governments to install red light cameras to detect driver violations of red light

traffic control devices. The law authorizes local municipalities to contract with private entities to

install red light cameras to detect vehicles which violate the law. If a violation is detected, the

Act allows a traffic infraction enforcement officer ("TIEO") to send a notice of violation within

30 days to the first person listed as owner for the vehicle. This notice provides a still photograph

of the violation and a link to a website where other photos and video evidence of the offense can

be viewed.

By statute, the notice of violation gives the first registered owner three options to resolve

the matter. The owner has the options to 1) pay a fine of $158.00 without the accumulation of

points, 2) furnish an affidavit naming the individual who had custody of the vehicle at the time of

the infraction, or 3) request an administrative hearing. If there is no response to the notice of

violation, a uniform traffic citation is issued to the first named registered owner within 60 days
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of the violation. The cited owner then has the option to pay the citation, or set a court date on the

citation.

After an open bidding process, the Jacksonville Sheriff's Office sel,ected Redflex Traffic

Systems (hereinafter "REDFLEX") to install and provide support services for a red light camera

system in Jacksonville. The contract was based, in large part, upon the initial proposal made by

REDFLEX during the bidding process (See "Original Request for Proposal Bid #ESC-0253-12"

admitted as Defendant's Exhibit #3, and "Agreement" admitted as Defendant's Exhibit #2). The

contract specifically provided in Section 3.3.5 that:

REDFLEX HEREBY ACKNOWLEDGES AND AGREES THAT THE DECISION TO
ISSUE A NOTICE OF VIOLATION SHALL BE THE SOLE, UNILATERAL AND
EXCLUSIVE DECISION OF THE AUTHORIZED EMPLOYEE AND SHALL BE
MADE IN SUCH AUTHORIZED EMPLOYEE'S SOLE DISCRETION (A
"VIOLATION DECISION"), AND IN NO EVENT SHALL REDFLEX HAVE THE
ABILITY OR AUTHORIZATION TO MAKE A VIOLATION DECISION OR TO
ALTER THE DECISION AND DIRECTION OF THE AUTHORIZED EMPLOYEES.

(Defendant's Exhibit #2, p. 7).

In conjunction with the contract, the Jacksonville Sheriff's Office adopted "Operational

Order 20.05.01" (Defendant's Exhibit #5) which explained the operation of the red light camera

program. This operational order outlined certain circumstances under which notices ofviolation

were not to issue (such as motor vehicles passing through an intersection to yield the right-of

way to emergency vehicles, vehicles making a right turn on red, emergency vehicles with

emergency lights activated). It also provided administrative guidelines for handling situations in

which operators of Sheriff's Office vehicles or other city vehicles were detected to be in

violation of the law by the camera system.
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Under the contract, red light cameras were installed at intersections determined by the

Sheriffs Office. The camera system is designed to capture video and still images of vehicles

running red lights. The camera system is programmed to begin recording if a vehicle is

nearing an intersection at a speed where it is unlikely to stop for a red light. All captured images

are recorded by REFLEX's video system located in Arizona, and then are reviewed by

REDFLEX employees in a three-step verification process. (Defendant's Exhibit 3, PP. 67-69).

The criteria used in the verification process were set by the Jacksonville Sheriff's Office, and are

outlined in the "Business Rules" used by REFLEX in operating the program (Defendant's

Exhibit #4).

The triple verification process has a number ofpurposes. Initially, the verification

process is designed to ensure that the video and still photographs of the purported violation are

sufficiently clear to identify the tag number on the vehicle in violation, and its make and model.

Tag records are searched by REDFLEX on a government database to ensure that the tag on the

vehicle matches that which is registered for the vehicle. The video is also reviewed to see if the

purported violation matches criteria set by the Jacksonville Sheriff s Office, such as whether a

vehicle was too close to the intersection at the time the light tumed red to be considered a

violation, or if the vehicle is an official vehicle responding to an emergency.

Videos that pass the verification process are placed into a "working" queue. The working

queue, and those videos that don't pass the verification process ( the "non-working queue"), can

then be accessed electronically by the Sheriff's Office's Traffic Infraction Enforcement Officers.

The TIEO's review the videos independently from REDFLEX. If they determine that a violation

has occurred, they authorize the issuance ofa notice ofviolation electronically. The

administrative task ofprinting and mailing the notice of violation is done by REDFLEX.
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During this process, TIEOs do not consult with REDFLEX as to whether a violation notice

should be issued. REDFLEX makes no determination as to which videos warrant the issuance of

a violation notice.

During the months from January, 2014, through February, 2015, REDFLEX placed

42,342 potential violations into the working queue after their verification process. Out of these

potential violations, 31,619 notices ofviolations were authorized by TIEOs with the Sheriff's

Office (a 25.3% rejection rate). See State's Exhibit #1. Witnesses testified that TIEOs conduct

occasional reviews of the videos in the non-working queue (i.e., those that don't pass

REDFLEX's verification process), but they have never seen any instances in the non-working

queue that would justify the issuance of a violation notice.

DISCUSSION

The Defendants submit that the case of City of Hollywood v. Arem, 154 So. 3d 359 (4*

DCA Fla 2015), mandates that the citations in these cases be dismissed on the grounds that the

Jacksonville Sheriff's Office has improperly delegated law enforcement authority to REDFLEX

to issue notices of violations for red light violations. In Arem, the Court held that the City of

Hollywood improperly delegated the ability to issue red light camera citations to a private third

party vendor. In that case, the lower court found that the City's standard protocol with its

provider (American Traffic Solutions, Inc., or "ATS") provided that ATS review the video-

captured images, and provide only those it deemed to be suggestive of a violation to the City.

The lower court also found that the contract required ATS to send images and information

regarding the violation to the TIEOs for the City only ifATS determined, in its sole discretion,

that certain standards had been met, and that ATS could withhold transmitting videos and
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information if it determined that those standards were not met. Arem, 154 So.3d at 365. The

Fourth DCA determined that, for all practical purposes, ATS was making the decision as to

which cases would have a notice of violation issued, and that the TIEOs were merely acquiescing

to ATS's determination to issue the citation.

The fac.ts in this case differ significantly from those found in Arem. Under the

REDFLEX/JSO contract, REDFLEX is given a very limited and clearly defined set of criteria by

which they sort potential violations into working and non-working queue's for review by the

TIEOs of the Jacksonville Sheriff's Office. These criteria are those recognized by Statute

(potential right· turn on red incidents and emergency vehicles engaged in an emergency) and

others based upon reasonable criteria set by the Sheriff's Office. Unlike the situation in Arem,

REDFLEX does not have an "unfettered discretion" on which videos are made available to the

JSO for review. Once the videos are reviewed and sorted in this fashion by REDFLEX, all

videos are made available for review by the Sheriff's Office's TIEOs. JSO retains the ability to

review and authorize a notice ofviolation to incidents contained in the non-working group

(although that does not appear to have occurred). The 25.3% rejection rate of those videos in

the working group is clear evidence that the JSO TIEO's do not merely acquiesce to the review

ofvideos made by REDFLEX, but that they make an independent determination on the issuance

of the citations. Accordingly, this Court determines that the Jacksonville Sheriff's Office has not

improperly delegated its statutory obligations to REDFLEX.

A final point raised by the Defendants, but one not strongly pressed, is that actual

processing of the notices of violation by REDFLEX after they are authorized by the Sheriff's

Office's TIEOs is an unlawful delegation of law enforcement authority. This Court fails to see

how the ministerial act of printing and mailing these notices constitutes the improper exercise of

663



police powers by REDFLEX as opposed to the provision of support services under the contract.

The key to the lawfulness of this centract is who makes the determination on the issuance of

violation notices-not who mails the notices once that decision is made.

Based upon the foregoing, the Defendants' motions to dismiss are DENIED. The cases

will remain on the Division H calendar for June 16, 2015, at 9:00 am in Courtroom 309 for

disposition or referral back to a Traffic Court hearing officer for trial if requested.

DONE AND ORDERED this day of June, 2015.

�254

HON. CHARLES G. COFER
ADMINISTRATIVE COUNTY COURT JUDGE

Copies to:

Robert Dietz, AAG, at Email: Robert.Dietz@myfloridalegal.com
Stephen Powell, AGC, at Email: spowell@coi.net
Randall S. Reep, Esq., at Pleadings(alHodgesKing.com
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Filing # 28445889 E-Filed 06/12/2015 04:04:56 PM

IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2015-TR-000A3690ZE00

Plaintiff,
v. Citation No.: A3690ZE

LUIS A TORRES JIMENEZ,

Defendant.

NOTICE OF HEARING

TO: Ted L. Hollander, Esq.
For Defendant
tedhollander@theticketelinic.com

Samuel I. Zeskind, Esq.
and Edward G. Guedes, Esq.
For the City
szeskind@wsh-law.com
eguedes@wsh-law.com

YOU ARE NOTIFIED that a hearing in this action has been set as follows:

MATTERS: 1. Defendant's Motion to Dismiss Red Light Camera Citation
2. Attorney General's Notice ofDesire to be Heard
3. Attorney General's Response to Defendant's Motion to Dismiss
4. Attorney General's Objection to Irrelevant Evidence

JUDGE: The Honorable Steve Leifman

PLACE: Richard E. Gerstein Justice Building
1351 N.W. 12th Street, Room 617
Miami, FL 33125

TIME: 10:00 A.M.

DATE: June 15, 2015

PLEASE GOVERN YOURSELVES ACCORDINGLY

Page 1 of2
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CERTIFICATE OF SERVICE

I hereby certify that on June 12, 2015, I electronically filed the foregoing with the Clerk

of Circuit Court by using the Florida Courts E-Filing Portal, which will electronically serve

copies to of the foregoing to Ted Hollander, Esq., counsel for Defendant, at

tedhollander@theticketelinic.com, and to Edward G. Guedes, Esq. and Samuel I. Zeskind, Esq.,

for the State (City of Aventura), at EGuedes@wsh-law.com and SZeskind@wsh-law.com.

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

/s/ Robert Dietz
Robert Dietz, Assistant Attorney General
Florida Bar No. 0845523
Office of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
Tampa, FL 33602-5242
Tel: (813) 233-2880
Fax: (813) 233-2886
For Attorney General as Intervener
robert.dietz@myfloridalegal.com
robert.koehler@myfloridalegal.com
julia.heckman@myfloridalegal.com

cc: The Honorable Steve Leifman (via e-mail to judicial assistant)

If you are a person with a disability who needs any accommodation to
participate in this proceeding, you are entitled, at no cost to you, to the
provision of certain assistance. Please contact the Miami-Dade County
Court's ADA Coordinator at Lawson E. Thomas Courthouse Center, 175
N.W. 1st Ave., Suite 2702, Miami, FL 33128, telephone numbers (305) 349-
7175 for voice or (305) 349-7174 for TDD and 349-7355 for fax, within two
working days of your receipt of this document. If you are hearing or voice
impaired, please call 711 for the Florida Relay Service.

Page 2 of 2
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Report: CANDEF sBulkFile: CANDEF000

NOTICE OF COURT APPEARANCE CANCELLATION

THE STATE OF FLORIDA
VS: IN THE CIRCUIT COUNTY COURT OF THE ELEVENTH

JUDICIAL CIRCUIT OF FLORIDA IN AND FOR DADE COUNTY

A3690ZE

DEFENDANT: LUIS A TORRES JIMENEZ

TO: LUIS A TORRES JIMENEZ
(DEFENDANT ) DATE: 06/15/2015 TIMEi 10:00

COURTROOM: JUSTICE BUILDING
CASE HEARING TYPE: CANCELLATION

DATE MAILED: 06/11/2015

94 LD

LUIS A TORRES JIMENEZ
274 NW 132ND PL
MIAMI, FL 33182-1614

TEST USER ID
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. CERTIFICATION
I certify this .to be a t
copy of the record of t
Lauderdale, Florida.

NTNESSETH rny hand and ofHeial seal of
SECOND AMENDMENT TO AGREEMENT BETWEÝbt da 8Uderdale, Florida, this

CITY OF FORT LAUDERDALE AND AMERICAN TRAFFIC SOLUTIONS, INd °f 20 af_,
City Cierk

Thi Second Amendment ("Second Amendment"). is dated effective this
day of A - , 2013 and is entered into between American Traffic Solutions, Inc.,
a Kansas c ration authorized to transact business in the State of Florida as ATS American Traffic
Sblutions, Inc., ("ATS"), with its principal place of business at 1330 West Southern Avenue
Tempe, Arizona 85282, and the City of Fort Lauderdale, a Florida municipality, ("City").

RECITALS
WHEREAS, on June 2, 2009, the City and ATS entered into an Agreement for provision of

an automated camera red light traffic enforcement system ("Agreement"), which Agreement
included a Professional Services Agreement for the City's use of the Axsis System to enforce
traffic violations ("PSA"); and

WHEREAS, on July 7, 2010, the City and ATS amended the Agreement (the
"First Amendment"); and

WHEREAS, section 15 of the PSA requires any amendments, modifications, or alterations of
the Agreement to be in writing and duly executed by the parties; and

WHEREAS, the City and ATS mutually desire to amend, modify or alter certain terms
and conditions of the Agreement to increase the safety benefit of the program.

TERMS AND CONDITIONS
NOW THEREFORE, in consideration of the mutual covenants and promises contained in this
Second Amendment, the City and ATS do hereby agree as set forth below:

1. The above recitals are true and correct and are incorporated herein.

2. Execution of this Second Amendment shall serve as the City's written notice to proceed with
up to thirty (30) camera locations subject to the mutual agreement of ATS and the City's City
Manager, including but not limited to those set forth in Exhibit A to this Second Amendment.

3. Section 4 of the PSA, as it relates to the term of the Agreement, is hereby amended to
extend the term of the Agreement by three (3) years, to expire on May 1, 2016.

4. Subsection 4(iv) of the PSA is hereby deleted in its entirety and replaced with the following:

For convenience of Customer, as the Customer reserves the right, in its best interest
as determined by the Customer, to terminate by giving written notice to ATS thirty
(30) days prior to the effective date of such termination. If the Customer elects to
terminate the agreement under this subsection, Customer shall pay ATS an early
termmation fee based on a price of $2,000 per Camera System for each month
remaining in the then-current term. Example: Customer terminates the Agreement for
convenience with two (2) months remaining in the term. Customer would owe ATS
$4,000 ($2,000 x 2) for the early termination fee.

5. Section 1.0 of Schedule 1, Service Fee Schedule, is hereby amended as follows:

1.0 Description of Pricing

1
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Equipment Fee per approach, per month shall remain $4250, as described in Schedule 1 of
the First Amendment. However, in the event that a camera system becomes operational in the
middle of a month, the equipment fee for that camera for the first month of operation shall be
caiculated on a pro rata basis.

6. Except as expressly amended or modified by the terms of this Amendment, all terms of the
Agreement shall remain in full force and effect in the event of a conflict between the terrns of this
Amendment and the Agreement, the terms of this Amendment shall prevail and control

. 7. The provisions of the Agreement, the PSA, as amended by the First and Second Amendments,
including the recitals, comprise all of the terms, conditions, agreements, and representations of
the parties with respect to the subject matter hereof.

8. This Amendment may be executed in one or more counterparts, each of which shall
constitute an original, but all of which taken together shall constitute one and the same instrurnent.

9. In case any one or more of the provisions contained in this Amendment shall for any reason be
held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or
unenforceability shall not affect any other provision herein and this Amendment shall be construed
as if such invalid, illegal, or unenforceable provision had not been contained herein. The
Agreement, as amended, shall be enforced to the maximum extent possible so as to give effect to
the intent of the Parties and shall be reformed without further action by the Parties to the extent
necessary to make it valid and enforceable.

10. Each party represents and warrants that the representative signing this Amendment on its
behalf has all right and authority to bind and commit that party to the terms and conditions of this
Amendment.

IN WITNESS WHEREOF, the parties hereto have executed this Second Amendment.

CITY OF FORT LAUDERDALE

By: SEE ATTACHED SIGNATURE PAGE 2(A)

Mayor Date

ATTEST:

By:

City Clerk Date

APPROVED AS TO FORM:

By:

City Attomey Date

AMERICAN TRAFFIC SOLUTIONS, INC.

By:
2

673



SECOND AMENDMENT TO AGREEMENT BETWEEN
CITY OF FORT LAUDERDALE AND

AMERICAN TRAFFIC SOLUTIONS, INC.

[Municipal Seal]

ATTEST: CITY OF FORT LAUDERDALE, FLORIDA

By:
LEE R. FELDMAN DATE P. " ACK" SEILER DATECITY MANAGER MA R

Approved as to Form:

J NDA It JOSERLI DATE BRADLEY H. WEISSMAN DATE
- ITY CLERK ASSISTANT CITY ATTORNEY

STATE OF FLORIDA )
)

COUNTY OF BROWARD )

The foregoing instrument was acknowledged before me this day of

2013, by JOHN P. "JACK" SEILER, MAYOR, on behalf of the City of Fort Lauderdale, Florida. He is

Personally known to me or produced as identification and did/did not first take
an oath.

My Commission Expires:

ignature - Notary blic
9 JEANETTE A. JOHNSON

Notary Public - State of Florida M7h h ,
my comm. Expira Jan si, acts Printed Name ofNotary

[SEAL] commission # EE 33387
senses namen amnst anWy Assa.

Notary's Commission Number 333

Page 2(A)
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Michael Bolton Date
Chief Operating Officer

STATE OF ARIZONA:
COUNTY OF MARICOPA:

Th foregoing instrument was acknowledged before me this 30 day of
, 2012, by Michael Bolton as Chief Operating Officer for American Traffic

Solutions, Inc., a Kansas corporation authorized to transact business in the State of Florida as
Amencan Traffic Solutions, Inc.

(Seal)
-h Notary Public, State of Arizona C

My Comm res 29, 2016 (s e f ary Public --State of

(Print, Type, or Stamp Commissioned Name of Notary Public)

Personally Known OR produced identification

Type of identification Produced

3
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Exhibit A
Designated Intersections.

CERTIFICATION
1 certify this to be a true and correct
copy of the record of the City of Fort
Lauderdale, 1-lorida.
WITNESSETH my hand and official seal of
the City of Fort Lauderdale, Florida, th
the (p a da f ÑÅK 20

4WCity Clerk

EB Davie Blvd / SR 736 S Andrews Ave
WB Davie Blvd / SR 736 SW 27th Ave
WB Davie Blvd / SR 736 SW 9th Ave
WB E Commercial Blvd / SR 870 .NE 15th Ave
WB E Commercial Blvd / SR 870 NE 18th Ave
EB E Commercial Blvd / SR 870 NE 18th Ave
WB E Commercial Blvd / SR 870 NE 20th Ave
EB E Commercial Blvd / SR 870 NE 20th Ave
EB E Oakland Park Blvd FL A1A / N Ocean Blvd
SB FL A1A / N Ocean Blvd E Oakland Park Blvd
NB FL A1A / N Ocean Blvd E Oakland Park Blvd
SB NW Sist Ave NW 19th St
NB S Federal Hwy / US 1 SE 7th.St
SB S Federal Hwy / US 1 SE 7th St
WB W Broward Blvd / SR 842 NW 5th Ave
EB W Broward Blvd / SR 842 NW 5th Ave
WB E Commercial Blvd / NE 50th St N Federal Hwy / US 1
EB E Oakland Park Blvd N Federal Hwy / US 1
SB N Federal Hwy / US 1 E Commercial Blvd / NE 50th St
SB Powerline Rd W Cypress Creek Rd
EB W Cypress Creek Rd Powerline Rd
WB W Cypress Creek Rd Powerline Rd
EB E Broward Blvd Federal Hwy / US 1
WB E Broward Blvd . Federal Hwy / US 1
WB SE 17th St S Federal Hwy / US 1
NB N Federal Hwy/US 1 Bayview Dr/NE 62nd St
SB N Federal Hwy/US 1 NE 62nd St/Cypress Creek Rd
EB NE 62nd St/Cypress Creek Rd N Federal Hwy/US 1

4
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CERTIFICATION

. _m unons a p o
WITNESSETH my hand and omcial seal

AMENDMENT NO. 1 TO THE FEBRUARY 2, 2010 AGREEl 20
THE CITY OF FT. LAUDERDALE AND AMERICAN TRAFFI city cle

This Amendment No. 1 (the "Amendment") to the Agreement Between the City of
Ft. Lauderdale and American Traffic Solutions, Inc., a Kansas corporation authorized to
transact business in the State of Florida as ATS American Traffic Solutions, Inc
entered into February 2, 2010 (the "Agreement") is made and effective as of this 7th da
of July, 2010 by . and between the City of Fort Lauderdale, Florida, a municipa
corporation (the "City") and American Traffic Solutions, Inc., a Kansas corporation
( Contractor ).

Recitals

WHEREAS, on or about June 2, 2009, the City adopted Ordinance C-09-14
codified at Chapter 26, Article Vll of the City's Code of Ordinances, which provides for
the enforcement of red light violations using traffic infraction detectors (the "Ordinance");

WHEREAS, on or about February 2, 2010, the City and Contractor entered into
the Agreement, whereby the City and Contractor agreed to the provision by Contractor
of services to the City in connection with the enforcement of the Ordinance, subject to
the terms and conditions stated in the Agreement; and

WHEREAS, on or about May 13, 2010, the Governor of the State of Florida
signed CS/CS/HB325 into law, resulting in the Law of Florida 2010-80 taking effect on
July 1, 2010; and

WHEREAS, Law of Florida 2010-80 expressly authorizes municipalities to usetraffic infraction detectors to enforce certain provisions of Chapter 316 of the Florida
Statutes, subject to certain requirements; and

WHEREAS, the City has amended Ordinance C-09-14 and Chapter 26 Article
Vil of the City's Code of Ordinances to provide for the operation of its Traffic Safety
Camera Program in accord with the provisions of Law of Florida 2010-80; and

WHEREAS, the City and Contractor wish to amend and modify the Agreement to
align the provision of services by Contractor with the provisions and requirements of
Law of Florida 2010-80;

Terms and Conditions

NOW, THEREFORE, in consideration of the mutual covenants and agreements
set forth herein and for other valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, Contractor and City agree that the Agreement shall be and
hereby is amended and modified on the terms provided herein:

r1M Gray Road �042Scottsdae Anzona 85260 �042Th 480.443 7000 �042FAX 480 596 4607
Ww 6fSOi CCITi �042www.RedLshtCamera.com , www pumPan a,m
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1. Recitals. The preceding recitals are true and correct and are
incorporated into this Amendment by reference.

2. Definitions. Except as otherwise specified herein, all capitalized terms
used in this Amendment shall have the meanings given to them in the Agreement and
the Professional Services Agreement dated January 14, 2010.

3. Conflict Among Contract Documents. Paragraph 3 of the Agreement is
deleted and replaced with the.following:

In the event of conflict between or among the contract documents, the
order of priority shall be as follows:

First, this Amendment;
Second, the Professional Services Agreement dated January 14, 2010
and the Exhibits and Schedules thereto (collectively, the "PSA"), which
attached to Agreement, as amended by Paragraphs 3, 4, and 5 of the
Amendment;
Third, the Agreement;
Fourth, any and all addenda to the City's RFP in reverse chronological
order;
Fifth, the Contractor's Best and Final Offer;
Sixth, the Contractor's response to any addendum requiring a response;
Seventh, the Contractor's proposal in response to the RFP.

4. Definitions in PSA. Section 1 of the PSA is amended as follows:

(a) The definitions of "Paid Citation" and "Actionable Activation" are deleted.

(b) The definition of "Traffic Enforcement Officer" is deleted and replaced with
the following:

"Traffic Infraction Enforcement Officer" means an employee of
Customer's police or sheriff's department who meets the qualifications of
Section 316.640(5)(a) of the Florida Statutes.

(c) The following definitions are added:

"Violation" means a violation of Section 316.074(1) or 316.075(1)(c)1 of
the Florida Statutes and Section 26-213 of Customer's code of
ordinances, as may be amended from time to time.

"Uniform Traffic Citation" means a uniform traffic citation as described
in Section 316.650 of the Florida Statutes.

Page20f10
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5. Fees and Payment. Section 6 of the Agreement now includes the
following:

City has a potential need for fifty (50) Intersection Safety Cameras
throughout City. Contractor shall provide a discount as outlined in
Schedule 1, Service Fee Schedule, which is attached hereto and
incorporated herein, with a blended fee of $4,250 per rnonth, per
approach. The City shall receive this blended pricing for cameras 1-50.
Contractor acknowledges the City will determine the final number of
cameras installed and has no obligation to install a set number.

6. Independent Contractor. Section 17 of the Agreement is deleted and
replaced as follows:

Except as specifically provided otherwise herein, ATS is an independent
contractor under this Agreement. Personal services provided by ATS
shall be by employees of ATS who shall be subject to supervision by ATS,
and not as officers, employees or agents of the Customer. Personnel
policies, tax responsibilities, social security, health insurance, employee
benefits, purchasing policies and other similar administrative procedures
applicable to services rendered under this Agreement shall be those of
ATS.

7 ATS Scope of Work; ATS Implementation. Section 1.2 of Exhibit A to
the PSA is amended as follows:

(a) Paragraph 1.2.7 is deleted and replaced with the following:

ATS agrees to provide a secure web site (www.violationinfo.com)
accessible to recipients who have received Notices of Violation or Uniform
Traffic Citations by means of a Notice # and PIN, which will allow violation
image and video viewing.

8 ATS Scope of Work; ATS Operations. Section 1.3 of Exhibit A to the
PSA is amended as follows:

(a) Paragraph 1.3.1 is deleted.

(b) Paragraph 1.3.2 is deleted and replaced with the following:

ATS shall provide Customer with an automated web-based citation
processing system (Axsis�442VPS) including image processing, color
printing and mailing of a Notice of Violation per chargeable event. Each
Notice of Violation shall be delivered by first class mail to the Owner within
the statutory period. Mailings to Owners responding to Notices of

Page 3 of 10
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Violation identifying drivers in affidavits of non-liability or by rental car
companies are also included.

(c) Paragraph 1.3.2.A is added as follows:

ATS shall act as Customer's agent for the limited purpose of making aninitial determination of whether Recorded Images should be forwardeci to
the Traffic Infraction Enforcement Officer to determine whether a Violation
has occurred and shall not forward for processing those Recorded Images
that clearly fail to establish the occurrence of a Violation.

ATS shall provide the Traffic infraction Enforcement Officer with access to
, Axsis VPS, for the purposes of reviewing the pre-

processed Violations Data within five (5) days of the gathering of the
Registered Vehicle Owner Information, but in any event no less than
fifteen (15) days after the violation has occurred, and as to the issuance of
Uniform Traffic Citations, within five (5) days of the expiration of the time
frame under the State Law when a recipient of a Notice of Violation fails to
pay the penalty or submit an affidavit of non-responsibility that satisfiede
the requirements of the State Law.

ATS shall provide the Traffic Infraction Enforcement Officer with
information to review whether a UTC Uniform Traffic Citation should be
issued after failure of the owner to pay or submit an affidavit within 30
days after Notice of Violation, provided that the Traffic infraction
Enforcement Officer has five (5) days to review the information and
determine if a Uniform Traffic Citation shall be issued in accordance with
State law.

ATS hereby acknowledges and agrees that the decision to issue Notice of
Violation and Uniform Traffic Citations shall be the sole, unilateral and
exclusive decision of the Traffic Infraction Enforcement Officer

consistent withState Law

(d) Paragraph 1.3.3 is deleted and replaced with the following:

Text only reminder notices may be delivered by first class or other mail
means.

(e) Paragraph 1.3.3.A is added as follows:

Upon expiration of the due date of the Notice of Violation, Axsis�442VPS
shall issue a Uniform Traffic Citation, which shall be delivered by certified
mail to the Owner within the statutory period. The issuance of the Uniform
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Traffic Citation shall be based on the Traffic Infraction Enforcement
Officer's approval, as provided in Section 2.4 of this Exhibit A, of the
Notice of Violation.

(f) Paragraph 1.3.3.B is added as follows:

ATS shall make available a form of affidavit, approved by Customer, to be
used by an Owner who wishes to establish the existence of an exemption
to a Notice of Violation or Uniform Traffic Citation as provided in Section
316.0083(1)(d)1 of the Florida Statutes, as may be amended or recodified
from time to time.

(g) Paragraph 1.3.4 is deleted and replaced with the following:

Axsis VPS shall apply an electronic signature to a Notice of Violation or
Uniform Traffic Citation, when authorized to do so by an approving Traffic
Infraction Enforcement Officer.

(h) Paragraph 1.3.7 is deleted and replaced with the following:

If Customer is unable to or does not desire to integrate ATS data into its
adjudication system, ATS shall provide an on-line adjudication processing
module, which will enable the adjudication function to review cases,
related images, correspondence, and other related information required to
adjudicate the disputed Uniform Traffic Citation. The system will also
enable the adjudication staff to accept and account for payments. Any
costs charged by a third-party vendor to integrate the ATS system to a
Customer computer system shall be borne by the Customer. If the
Customer approves the quoted work and cost, ATS may agree to cover
these up front costs and recover the costs in addition to its normal fees.

(i) Paragraph 1.3.12 is deleted and replaced with the following:

As part of its turnkey system, ATS shall provide Owners with the ability to
view Recorded Images of Violations involving their motor vehicles online.
This online viewing system shall include a link to the ATS payment
website(s) and may offer the opportunity to download a form of affidavit to
establish an exemption under Section 316.0083(1)(d) of the Florida
Statutes. Online obtained affidavits submitted in response to a Notice of
Violation or Uniform Traffic Citation shall be directed to and processed by
ATS and communicated to Customer via the Axsis system. ATS shall
adhere to timelines and other regulations specified in Section 316.0083 of
the Florida Statutes in the processing of affidavits.

9. Customer Scope of Work; General implementation Requirements.
Section 2.2 of Exhibit A to the PSA is amended as follows:
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(a) Paragraph 2.2.1.A is added as follows:

Within seven (7) business days of the execution of Amendment No 1 to
the Agreement, Customer shall provide ATS with the name and contact
information for a Uniform Traffic Citation manager responsible for
oversight of all Uniform Traffic Citation-related program requirements.

(b) Paragraph 2.2.1.B is added as follows:

Within seven (7) business days of execution of Amendment No. 1 to the
Agreement, Customer shall provide ATS with the name(s), contact
information, and electronic signature(s) of all Traffic Infraction
Enforcement Officers authorized by Customer's police or sheriff's
department to approve and issue Notices of Violation and Uniform Traffic
Citations.

(c) Paragraph 2.2.1.C is added as follows:

Customer shall establish a method by which an Owner who has received
a Notice of Violation or a Uniform Traffic Citation may review the images
and video evidencing the Violation at www.violationinfo.com free of
charge. This may be at a publicly available terminal at a Customer facility
or by appointment with the Uniform Traffic Citation manager.

10. Customer Scope of Work; Police Department Operations. Section 2.4
of Exhibit A to the Agreement is amended as follows:

(a) Paragraph 2.4.1 is deleted and replaced as follows:

Customer's Traffic infraction Enforcement Officer(s) shall process each
potential violation in accordance with State Law and/or Customer
Ordinances within five (5) days (excluding Saturday, Sunday and City
observed holidays) of its appearance in the Law Enforcement Review
Queue, using Axsis�442to determine which Violations will be issued as
Notices of Violation.

(b) Paragraph 2.4.1.A is added as follows:

Within seven (7) days of the execution of Amendment No. 1 to the
Agreement, Customer shall provide ATS with a form of Uniform Traffic
Citation that complies with the provisions of Chapter 316 of the Florida
Statutes, with the understanding that some modifications may be
necessary to enable use with ATS's systems.

(c) Paragraph 2.4.1.B is deleted:
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(d) Paragraph 2.4.1.C is added as follows:

Customer shall provide ATS with instructions or specifications for the
treatment of affidavits, with the understanding that any modifications that
are necessary to ensure compatability with ATS's processes are subject to
the City's approval or disapproval.

11. Customer Scope of Work; Customer Operations. Section 2 5 ofExhibit A to the PSA is amended as follows:

(a) Paragraph 2.5.2 is deleted and replaced with the following:

All Uniform Traffic Citation hearings/proceedings shall be conducted in
accordance with the laws of the State of Florida. ATS shall not be
required to provide a judge or hearing officer or adjudication facilities to
schedule and hear disputed Uniform Traffic Citations.

(b) Paragraphs 2.5.3, 2.5.4, and 2.5.6 are deleted.

(c) Paragraph 2.5.7 is deleted and replaced as follows:

Any potential, one time, direct costs to ATS to develop an interface
between the Customer's^computer system will be initially paid by ATS and
any such reasonable costs will be reimbursed to ATS in addition to its
normal fees, upon receiving the appropriate prior approval of the City .

12. Service Fee.Schedule 1 to the PSA is deleted and replaced with
Schedule 1 to this Amendment.

13. Effect of Amendment on Agreement. Except as expressly amended or
modified by the terms of this Amendment, all terms of the PSA and the Agreement shall
remain in full force and effect Unless a different meaning is specified in this
Amendment, all capitalized terms used herein shall have the meaning described in the
Agreement. In the event of a conflict between the terms of this Amendment and the
PSA, the Agreement, and any other contract documents, the terms of this Amendment
shall prevail and control.

14. Entire Agreement. The provisions of this Amendment, including the
recitals, comprise all of the terms, conditions, agreements, and representations of the
parties with respect to the subject matter hereof. All representations and promises
made by any party to another, whether in writing or orally, concerning the subject matter
of this Amendment are merged into this Amendment. Except as amended by this
Amendment, the terms of the Agreement shall continue in full force and effect.
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15. Counterpart Execution. This Amendment may be executed in one or
more counterparts, each of which shall constitute an original, but all of which taken
together shall constitute one and the same instrument. Each party represents and
warrants that the representative signing this Arnendment on its behalf has all right and
authority to bind and commit that party to the terms and conditions of this Amendment.

IN WITNESS OF THE FOREGOING, the parties have set their hands and seals
the day and year first written above.

City of Fort Lauderdale, Florida

ATTEST:

By:
ç CITY CLERK n . "Jack" Seiler, Mayor

ty Manage

APPROVED AS TO FORM

CITY ATTORNEY
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(Corporate Seal) ATS Am ican Traffic Solutions, Inc.
ATTEST: By:

Print Na . a . Tuton
Title: Pre ent and CEO

rint Name: 3 hun 7<1he

STATE OF b�254JLodA
COUNTY OF _MAfA (...ofA

The foregoing instrument was acknowledged before me this Ord.. day of
Aoc, oÓ I , 2010, by as

(title):_Èrid (ipof f (*�523 for ATS American
Traffic Solutions, Inc., a Kansas corporation authorized to transact business in the State
of Florida as ATS American Traffic Solutions, Inc.

(Seal)
Notary Public, State of Arizona

9 CAMERINE E WILKINS 9 a of Nog ®c - State of
Notary Pubile - Arizona N

Maricopa County
My Comm. Expires Feb 7, 2014

(Print, Type, or Stamp Commissioned
Name of Notary Public)

Personally Known_OR produced Identification

Type of Identification Produced
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SCHEDULE 1
SERVICE FEE SCHEDULE

The City agrees to pay Contractor the Fee(s) as itemized below:

1.0 Description of Pricinq Fee
Fees are based on per approach, per month, pro-rated for cameras installed
mid-month, and are as follows:
Flat Fee Blended Pricing

�042Per Camera Approach, Per Month
$4,250

1-10 $4,750
11-20 $4,500
21-30 $4,250
31-40 $4,000
41-50 $3,750

Service Fees Include: Fee includes all costs required and associated with carnera system
installation, maintenance and on-going field and back-office operations. Includes red-light camera
equipment with up to two (2) signal phases, instaliation, maintenance, violation processing services, DMV
records access, mailing of required documents, lockbox and epayment processing services, call center
support for general program questions, public awareness program support and access to web-based
AXSIS VPS for Traffic infraction Enforcement Officer review.

2.0 Optional Services:

Delinquency Collection Services 25% of Recovered Revenue

(If City elects to use Contractor in the collection of delinquent notices, City will provide written
authonzation of approval)
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CERTIFICATION
1 certify this to be a true and correct
copy of the record of the city of Fort
Lauderdale, Florida.
WITNESSETH my hand and official seal of
the city of Fort Lauder lorida, this
t h e ....._.[2._-- city Clerk

RESOLUTION NO. 14-194

A RESOLUTION OF THE CITY COMMISSION OF THE CITY
OF FORT LAUDERDALE, FLORIDA, AUTHORIZlNG THE
CITY MANAGER TO ENTER INTO AN AGREEMENT WITH
AMERICAN TRAFFIC SYSTEMS (ATS) AND ITS COUNSEL,
CARLTON FIELDS JORDEN BURT, P.A., TO UNDERTAKE
AND COMPLETELY FUND THE REPRESENTATION OF THE
CITY OF FORT LAUDERDALE, FOR PURPOSES OF
SEEKING AND OBTAINING JUDICIAL REVIEW OF THE
FOURTH DISTRICT COURT OF APPEAL'S DECISION IN
CITY OF FORT LAUDERDALE V. JUNE DHAR, CASE NO.
4D13-1187, CONCERNING CITATIONS ISSUED FOR RED
LIGHT CAMERA VIOLATIONS, AND APPOINTING CARLTON
FIELDS JORDEN BURT, AS SPECIAL COUNSEL FOR THE
LIMITED PURPOSES SET FORTH HEREIN

WHEREAS, on October 22, 2014, the Fourth District Court of Appeal issued a
decis on in an appeal entitled, City of Fort Lauderdale v. June Dhar, Case No. 4D13-1187
therein affirming a final order rendered against the City of Fort Lauderdale, by the County Court
of the Seventeenth Judicial Circuit, in and for Broward County, Florida, which dismissed a traffic
citation on the grounds that §316.0083(1)(d)(3), Fla.Stat. (20 12), of the Mark Wandall Traffic
Safety Act, violated Defendant June Dhar's equal protection and due process rights under the
Constitution of the United States; and

WHEREAS, on February 2, 2010, the City of Fort Lauderdale entered into an
Agreement with ATS to provide automated red light traffic camera systems and services, which
was amended and extended for an additional three (3) years on April 3, 2013; and

WHEREAS, ATS has a substantial interest in maintaining the legality and
ntegrity of the services provided to the City in accordance with the foregoing Agreement; and

WHEREAS, the City of Fort Lauderdale has standing and a good faith basis to
seek and obtain judicial review, via rehearing, rehearing en banc, direct appeal, and/or
discretionary review, of the Fourth District Court of Appeal's October 22, 2014 decision; and

14-194
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RESOLUTION NO. 14-194 PAGE 2

WHEREAS, ATS has retained the law firm of Carlton Fields Jorden Burt, P.A. to
protect its legal interests with regards to its automated red light traffic camera systems and
services; and

WHEREAS, ATS and its counsel, Carlton Fields Jorden Burt, P.A., as have
agreed to. undertake and fully fund the representation of the City of Fort .Lauderdale, for
purposes of seeking and obtaining judicial review via rehearing, rehearing en banc, direct
appeal, and/or discretionary review, of the Fourth District Court of Appeal's October 22, 2014
decision;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION OF THE
CITY OF FORT LAUDERDALE, FLORIDA:

SECTION 1. That the City Manager, on behalf of the City of Fort Lauderdale, is hereby
authorized to negotiate and enter into an Agreement with ATS and counsel, Carlton Fields
Jorden Burt, P.A., to undertake and fully fund the representation of the City of Fort Lauderdale,
for purposes of seeking and obtaining judicial review via rehearing, rehearing en banc, direct
appeal, and/or discretionary review, of the Fourth District Court of Appeal's October 22, 2014
decision.

SECTION 2. That the law firm of Carlton Fields Jorden Burt, P.A., is appointed as Special
Counsel for the limited purpose of representing the City of Fort Lauderdale in seeking and
obtaining judicial review via rehearing, rehearing en banc, direct appeal, and/or discretionary
review, of the Fourth District Court of Appeal's October 22, 2014 decision.

SECTION 3. That it is understood and agreed between the City of Fort Lauderdale ATS and
Carlton Fields Jorden Burt, P.A., that all attorney's fees and costs undertaken and incurred in
representing the City of Fort Lauderdale in seeking and obtaining judicial review via rehearing,
rehearing en banc, direct appeal, and/or discretionary review, of the Fourth District Court of
Appeal's October 22, 2014 decision, shall be directly invoiced by Carton Fields Jorden Burt
P.A., to, and paid by, ATS. '
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RESOLUTION NO. 14-194 . PAGE 3

SECTION 4. That it is further understood and agreed between the City of Fort Lauderdale
ATS, and Carlton Fields Jorden Burt, P.A., that any decisions made, and actions to be taken b
Carlton Fields Jorden Burt, P.A., with regards to seeking and obtaining judicial review via
rehearing, rehearing en banc, direct appeal, and/or discretionary review, of the Fourth District
Court of Appeal's October 22, 2014 decision, must be reported to and approved by the City

Attorney, prior to implementation and execution, and that as Special Counsel to the City of Fort
Lauderdale, and specifically with regards to the foregoing, Carlton Fields Jorden Burt, P.A. shall
represent the sole and exclusive interests of the City of Fort Lauderdale, and shall not undertakeany representation or actions deemed antagonistic and/or inconsistent with the interests of the
City of Fort Lauderdale.

SECTION 5. That all resolutions or parts of resolutions in conflict herewith are hereby
repealed.

ADOPTED this the 4th day of November, 2014.

ayor
ATTEST: JO N P. "JACK" SEILER

City Clerk
JONDA K. JO EPH

L:\COMM2014\Resolutions\November4\14-194.doc
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. CERTIFICATION
. rtify this to be a true and correct

. . O R 'l 6 N Ä y cf the record of the City of Fort
DO NOT P o · dale, Florida.

PROM p SETH n7y hand and of8cial seal of
a F rt Lauderd FJorida, this

; THIS AGREEMENT, made and entered into .this 2nd day F9bl¾ - 20 _fi
2010, is by and between the City of Fort Lauderdale, a Florida clerk
("City"), whose address is 100 North Andrews Avenue, Fort Lauderdale, Fl
33301-1016, and American Traffic Solutions, Inc., a Kansas corporation
authorized to transact business in the State of Florida as ATS American Traffic
Solutions,. Inc., ("Contractor"), whose address and phone 2e 7681 East Gray
Road, Scottsdale, AZ 85260, Phone: 888-776-8475, Fax: 480-596-4501. .

WHEREAS, the City issued Request for Proposal Number 385-10113
("RFP"), and the Contractor submitted a response to the RFP; and

WHEREAS, on February 2, 2010, the City Comrnission of the City of Fort
Lauderdale approved an agreement with Contractor for the goods or services
desenbed in the RFP (Pur-03, CAR No. 10-0183),

NOW,.THEREFORE, for and in consideration of the mutual promises and
covenants set forth herein and other good and valuable consideration, the City
and the Contractor covenant and agree as follows:

1. The Contractor agrees to provide to the City an automated camera
red light traffic enforcement system in accordance with and in strict compliance
with the specifications, terms, conditions, and requirements set forth in the RFP
and any and all addenda thereto beginning February 2, 2010, and ending May 1,
2013.

2. This contract form G-111, the Professional Services Agreement
dated January 14, 2010, any and all addenda to the RFP, the RFP, the
Contractor's Best and Final offer, the Contractor's response to any addendum
requiring a response, and the Contractor's proposal in response to the RFP are
integral parts of this Contract, and are incorporated herein.

3. In the event of conflict between or among the contract documents
the order of priority shall be as follows:

First, this contract form G-111;
Second, Professional Services Agreement;
Third, any and all addenda to the City's RFP in reverse chronological

order;
Fourth, the RFP;
Fifth, the Contractor's Best and Final offer;
Sixth, the Contractor's response to any addendum requiring a response-
Seventh, the Contractor's proposal in response to the RFP.

4. The Company warrants that the goods and services supplied to the
City pursuant to this Contract shall at all times fully conform to the specifications
set forth in the RFP and be of the highest quality. In the event the City, in the

0-111 (rev. 2no) D0
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City's sole discretion, determines that any product or service supplied pursuant to
this Contract is defective or does not conform to the specifications set forth in the
RFP the City reserves the right unilaterally to cancel an order or cancel this
Contract upon written notice to the Contractor, and reduce commensurately any
amount of money due the Contractor.

5. The City may cancel this Contract upon written notice to the
Contractor in the event the Contractor fails to furnish the goods or perform the
services as described in the RFP within 30 days following written notice to the
Contractor.

6. The Contractor shall not present any invoice to the City that
includes sales tax (85-8012514506C-7) or federal excise tax (50-6000319).

7. Contractor shall direct all invoices in duplicate for payment to
Finance Department, City of Fort Lauderdale, 100 N. Andrews Avenue, 6th Floor,
Fort Lauderdale, FL 33301. Any applicable discount MUST appear on the
invoice.

8. Appendix A of the Contractor's response to the RFP is deleted.

9. Any and all references in the Contractor's response to the RFP
suggesting that the Contractor's response to the RFP contains confidential
information are deleted. Any and all references in the Contractor's respon'se to
the RFP suggesting that the Contractor's response to the RFP is subject to
copyright protection are deleted.

IN WITNESS WHEREOF, the City and the Contractor execute this
Contract as follows:

CITY OF FORT LAUDERDALE '
KIRK BUFFINGTON, CPPO, C.P.M., MBA

omeommoFIPROGUREMiNT4EIMGES ,
By: /|

DiregtorlífÞr c e nt Services

Approved as to form:

Se r Assist t City Attorney

2
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(Corporate Seal) ATS American Traffic So tions, Inc.
ATTEST: By:

Print Name: Adam E. Tuton
ADAM A DÆdtz-/A/ Title: EVP/COOPrint Name:
Secretary

STATE OF MTrL(A.
COUNTY OF (A._,

The foregoing instrument was acknowledged before me this /7 day of
2010 by

(title): for ATS AmÀcan
Traffic Solutions, Inc., a Kansas corporation authorized to transact business in
the State of Florida as ATS American Traffic Solutions, Inc..

(SEAL) Notary Public, State of..F-lor.ida /hr/h
(Signature of Notary Public - State of

@ suseux.mas /fflh )
Notary Public - Arizono

MyC ggy
(Print, Type, or Stamp Commiss ed
Name of Notary Public)

Personally Known OR Produced Identification

Type of Identification Produced

3

692



CERTIFICATION
I certify this to be a true and correct

. copy of the record of the City of Fort
M. American Lauderdale, Florida.

Traffic Solutions WITNESSETH rriy hand and official seal of
PROFESSIONAL SERVICES AGREEMENT t ee of Fod Laude a e ori a, is

"AGREEMENT" City C

January 14, 2010

THIS AGREEMENT made this day of , 2010, between American Traffic
Solutions, Inc., a Kansas corporation authorized to transact business in the State of Florida as ATS American
Traffic Solutions, Inc., (herein "ATS"), with its principal place of business at 7681 East Gray Road, Scottsdale,
Arizona 86260, and the City of Fort Lauderdale, a Florida municipality, (herein "Customer"), with principal
offices at 100 N. Andrews Avenue, #619, Fort Lauderdale, Florida 33301.

WITNESSETH:

WHEREAS, ATS has the exclusive knowledge, po,ssession and ownership of certain equipment,
licenses, and processes, referred to collectively as the "Axsis System" (herein "Axsis ), and

WHEREAS, Customer desires to use the Axsis�442System to monitor and enforce red light violations,
and may, in the future, desire to monitor and enforce traffic speed or other traffic movements and to issue
citations for traffic violations; and

WHEREAS, the Customers City Commission adopted Ordinance C-09-14, which authorizes the
Customers Traffic Safety Camera Program (TSCP) and provides for the implementation and operation of
such,

NOW THEREFORE, the parties agree:

1. DEFINITIONS:
As used in this Agreement, the following words and terms shall, unless the context otherwise requires, have
the respective meanings provided below:
"Notice of Violation" or "Citation" means a citation or notice of violation or equivalent instrument issued by a
competent state or municipal law enforcement agent or agency or by a court of competent jurisdiction relating
to a violation documented or evidenced by Axsis .
"Paid Citation" means a situation where the person cited has entered a plea of guilty and paid any portion of
the fine and applicable court costs associated with the particular citation.
"Actionable Activation" means an activation of the automated camera's red light traffic enforcement system
that is approved by the City of Fort Lauderdale Police Department for infraction issuance.
"Person" or "persons" means any individual, partnership, joint venture, corporation, trust, unincorporated
association, govemmental authority or political subdivision thereof or any other form of entity.
"Traffic Control Signal Monitoring System" or "Camera System" or "System" means an electronic system
that captures recorded images of Motor Vehicles entering an Intersection against a red light Traffic Control
Signal, or a photo-traffic monitoring device consisting of one (1) rear camera, strobe, and traffic monitoring
device capable of accurately detecting a traffic infraction on up to five (5) contiguous lanes which records such
data with one or more images of such vehicle. "Camera System" shall also, where the sense requires,
include any enclosure or cabinet and related appurtenances in which the Axsis is stationed.
"Traffic Enforcement Officer" means the police officer(s) and/or public safety aide(s) designated by the
Chief of Police to review Recorded Images prior to the issuance of a Notice of Violation.
"Recorded Images" means photographic, electronic, digital or video images of a Motor Vehicle, recorded by
a Traffic Control Signal Monitoring System and establishing a time sequence of the Motor Vehicle entering the
Intersection.
"Intersection" means: (1) The area embraced within the prolongation or connection of the lateraf curb lines;
or, if none, then the lateral boundary lines of the roadways of two (2) highways that join one another at, or

EXHIBIT J
7681 East Gray Road =. Scottsdale, Arizona 85260 - TEL 48o.443.7000 �042 FAX: 480,607.0901 CAR 10-018 3

vmw.atsol.com - www.RedlightCamera.com wnw.PlatePass.com
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approximately at, right angles; or, the area within which vehicles traveling upon different highways joining at
any other angle may come in conflict. (2) Where a highway includes two (2) roadways thirty (30) feet or more
apart, then every crossing of each roadway of such divided highway by an intersecting highway shall be
regarded as a separate Intersection. In the event such intersecting highway also includes two (2) roadways
thirty (30) feet or more apart, then every crossing of two (2) roadways of such highways shall be regarded as
a separate intersection.
"Motor Vehicle" means any self-propelled vehicle not operated upon rails or guide-way, but not including any
bicycle or electric personal assisted mobility device.
"Approach" is defined as one direction of travel of one or more lanes on a road or a traffic intersection up to
five (5) contiguous lanes controlled by up to two (2) signal phases.
"Red Light Traffic Control Signal Violation" means an offense whereby a Traffic Control Signal Monitoring
System establishes that a Motor Vehicle entered an intersection controlled by a Traffic Control Signal at a
time when the Traffic Control Signal for such vehicle's direction of travel was red.
"VIMS Analysis" is a statistical assessment of violations rates at suspected problem intersections and
approaches to determine the need for a red light system.
"Owner" means the person or entity identified by the Fiorida Department of Motor Vehicle, or other state
vehicle registration office, as the registered owner of a vehicle. Such term shall also mean a lessee of a
Motor Vehicle pursuant to a lease of six (6) months or more.
"Traffic Control Signal" means any device that shows green, yellow and red lights or colored lighted
arrows, successively, one at a time, or in combination, by which traffic is directed to stop and permitted to
proceed.

"Unamortized Costs" means the historical cost of a fixed asset less the total depreciation shown against
that asset up to a specified date. Unamortized costs for this Agreement may include, but not limited to
training, design/engineering, construction, development, equipment.

2. ATS AGREES TO PROVIDE:
The scope of work identified in Exhibit "A, Section 1"

3. CUSTOMER AGREES TO PROVIDE:
The scope of work identified in Exhibit "A, Section 2."

4. TERM AND TERMINATION:
This contract shall be effective on the signature date above.
The term of this Agreement shall be for thirty-nine (39) months beginning on the date of award by

Customer's City Commission (the "Start Date") and may be extended for up to three (3)
additional one (1) year periods providing both Customer and ATS agree to the extension.
However, Customer may terminate this Agreement at the expiration of any term by providing
written notice of its intent not to extend the Agreement 120 days prior to the expiration of the
current term.

The Contractor's services may be terminated:
i) By mutual written consent of the parties;
ii) For cause, by either party where the other party fails in any material way to perform its

obligations under this Agreement. Termination under this subsection is subject to the
condition that the terminating party notifes the other party of its intent to terminate, stating
with reasonable specificity the grounds therefore, and the other party fails to cure the default
within thirty (30) days after receiving notice.

iii) For convenience, by either party in the event that state legislation or a decision by a court of
competent jurisdiction that prohibits the deployment of the Traffic Control Signai Monitoring
Systems that is the subject of this Agreement. Upon termination of this Agreement, the
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parties recognize that Customer will have to process traffic law violations in the "pipeline "
and that ATS accordingly must assist Customer in this regard. Accordingly, the parties shall
take the following actions, and shall have the following obligations, which survive termination·
Customer shall cease using the Camera System, shall return or allow ATS to recover all

provided equipment within a reasonable time not to exceed ninety (90) days, and shall not
generate further images to be processed. ATS shall provide Customer with any and all
revenues owed to Customer accruing prior to the date of termination and ATS shall be
entitled to its fees, pursuant to this Agreement, from said accrued revenues provided to
Customer.

iv) For convenience of Customer, as the Customer reserves the right, in its best interest as
determined by the Customer, to terminate by giving written notice to ATS thirty (30) days
prior to the effective date of such termination. If the Customer elects to terminate the
agreement under this subsection, the Customer shall pay termination costs related to wind-
down and unamortized .costs of system installation, implementation, and equipment
depreciation. In a termination pursuant to this section during the first thirty-six months of the
Agreement, ATS shall be required to provide complete documentation .to support its total
investment in each approach, including specific documentation relative to the total cost of
each Camera System and related equipment, labor and installation costs and any other
costs specific to each approach. The reimbursement shall then be determined by
establishing the total cost of each approach, which shall not exceed $100,000 per camera
system, which amount shall be divided by thirty-six (36) months which shall then be
multiplied by the number of whole months remaining in the term of this Agreement. This
amount may be in excess of service fees paid.
Example: If there was only one camera and the Agreement terminated in month 30 of the 36
month amortization schedule, the termination fee on that camera would be calculated as
follows: $100,000 / 36 = $2,777.78 times 6 months remaining = $16,667 due.

Upon termination of this Agreement, either for breach or because it has reached the end of its term
the parties recognize that the Customer will have to process traffic law violations in the "pipeline," and
that ATS accordingly must assist the Customer in this regard. Accordingly, the parties shali take the
following actions, and shall have the following obligations, which survive termination during the wind-
down period: The Customer shall cease using the Axsis�442System, shall return or allow ATS to
recover all provided equipment within a reasonable time not to exceed ninety (90) days, and shall not
generate further images to be processed. Unless directed by the Customer not to do so. ATS shall
continue to process all images taken by the Customer before termination and provide all services
associated with processing in accordance with this Agreement, and shall be entitled to all Fees
specified in the Agreement as if the Agreement were still in effect.

5. ASSIGNMENT:
ATS shall not transfer or assign this Agreement without prior written consent of the Customer.

6. FEES AND PAYMENT:
Customer shall pay for all equipment, services and maintenance based on the fee schedule indicated in
Exhibit A, Schedule 1, ("Fees").

The Customer shall pay all fees due ATS based upon invoices from the preceding month within net forty-five
(45) days after the date of satisfactory delivery at the place of acceptance and receipt of correct invoice at the
office specified, whichever occurs last. Late payments are subject to interest calculated in accordance with
the Florida Local Government Prompt Payment Act, Section 218.70 et seq., Florida Statutes (2009) as may
be amended or revised, on unpaid balances.
Unit prices will be fixed for the first thirty-nine (39) months of the first term and thereafter on each anniversary
date of the term unit pnces wdl increase by the CPI, according to the average change during the prior 12
months in the Consumer Price Index for All Urban Consumers (CPI-U) for U.S. City average as published by

Photo Enforcement Services Agreement
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the Bureau of Labor Statistics, U.S. Department of Labor, except that any such increase shall not exceed five
percent (5%).

7. INTERSECTION AND VIOLATION RATE ANALYSIS:
Prior to implementing the Axsis System, ATS may conduct an analysis of each Approach being considered for
a Camera System. If ATS deems necessary, ATS will use the Axsis�442VIMS (Violation Incident Monitoring
System) or other tool or means to complete the analysis over a 4 to 24 hour period. The Custorner will be
provided a report on violations recorded at each monitored approach, including the time of day and lanes on
which the violations occurred. Por any Approach recommended by the Customer, ATS may install a Camera
System. However, ATS may elect not to install a Camera System where traffic violation data does not support
installation of the Axsis System. Violation count of less than ten (10) during testing may not support
installation of the Axsis System.

8. COMMUNICATION OF INFORMATION:
ATS agrees that all information obtained by ATS through operation of the Axsis System shall be made
available to the Customer at any time during ATS's normal working hours, excluding trade secrets as defined
by Floridalaw and other information that is confidential pursuant to Florida law or exempt frorn disclosure
pursuant to Florida law and not reasonably necessary for the prosecution of citations or the fulfillment of
Customer's obligation under this Agreement.

9. CONFIDENTIAL INFORMATION:
No information given by ATS to Customer will be of a confidential nature, unless specifically designated in
writing as propnetary and confdential by ATS and either confidential pursuant to Florida law or exempt from
disclosure pursuant to Florida law. Nothing in this paragraph shall be construed contrary to the terms and
provisions of any l~lorida law governing public records or similar laws, insofar as they may be applicable. ATS
shall not use any information acquired by this program with respect to any violations or the Customer's law
enforcement activities for any purpose other than the program encompassed by this Agreement.

10. OWNERSHIP OF SYSTEM:
It is understood by the Customer that the System being installed by ATS is, and shall remain, the sole
property of ATS, unless separately procured from ATS through a lease or purchase transaction. The System
is being provided to Customer only under the terms and for the term of this Agreement.

11. RECORDS AND AUDIT:

ATS shall maintain during the term of the Agreement all books of account, reports and records in
accordance with generally accepted accounting practices and standards for records directly related to
this Agreement. The form of all records and reports shall be subject to the approval of the Customer's
internal Auditor. ATS agrees to make available to the Customer's Internal Auditor, during normal
business hours and in Broward, Miami-Dade or Palm Beach Counties, Florida all books of account
reports and records relating to this Agreement for the duration of the Agreement and retain them for a
minimum period of three (3) years beyond the last day of the Agreement term or such other period
required by. the Florida public records law and Florida public records retention schedules, whichever is
longer.

12. INDEMNIFICATION AND INSURANCE:
ATS shall comply with all laws, ordinances and regulations goveming the use of photo enforcement systems
applicable to this Agreement and shall comply with the maintenance procedures and manufacturer
recommendations for operation of the Axsis�442equipment which affect this Agreement, and shall indemnify
and save harmless the Customer against claims arising from the violations of the maintenance procedures
and manufacturer recommendations for operation of the equipment as a result of the negligence,
recklessness, or willful or intentional misconduct of ATS, its officers and directors, agents, attorneys, and
employees, but excluding any employees or agents of Customer.
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ATS agrees to protect, defend, indemnify, and hold harmless the Customer and the Customer's officers,
employees, and agents from and .against any and all losses, penalties, damages, settlements, fines
claims, costs, charges for other expenses, or liabilities of every and any kind including any award of
attorney fees and any award of costs in connection with or arising from any negligent, intentional or
reckless act or omission by ATS or any of ATS's officers, eniployees, agents, contractors, or
subcontractors in performing the work agreed to or performed by ATS under the terrns of this
Agreement., Without limiting the foregoing, any and all claims, suits or other actions relating to personal
injury, death, damage to property, defects in materials or workmanship, actual or alleged violations of any
applicable statute, ordinance, administrative order, rule or decree of any court in connection with or
arising from any negligent, intentional or reckless act or omission by ATS shall be included in this
indemnity.

ATS shall maintain the following minimum scope and limits of insurance:
a. Commercial General Liability Insurance including coverage for bodily injury, property damage,

premises and operations, products/completed operations, personal and advertising injury, and
contractual liability with a combined single limit of $1,000,000 per occurrence. Such insurance
shall name the Customer and the Customer's officers, employees, volunteers and elepted officials
as additional insured's for liability arising from ATS's operation.

b. Workers Compensation as required by applicable state law, and Employers' Liability insurance with
lirnits of not less than $500,000 each accident; ATS shall at all times maintain worker's
compensation insurance coverage in the amounts required by law, but shall not be required to
provide such coverage for any actual or statutory employee of Customer.

c. Comprehensive Business Automobile Liability Insurance for all owned, non-owned and hired
automobiles and other vehicles used by ATS with a minimum $1,000,000 per occurrence
combined single limit bodily injury and property damage.

ATS shall require any subcontractors doing work under this Agreement to provide and maintain the same
insurance, which insurance shall also name the Customer and the Customer's officers, employees, volunteers
and elected officials as additional insureds.
Certificates showing ATS is carrying the above described insurance, and evidencing the additional insured
status specified above, shall be furnished to the Customer within thirty calendar days after the date on which
this Agreement is made. Such certificates shall show that the Customer shall be notified at least thirty (30)
days in advance of all cancellations of such insurance policies. ATS shall forthwith obtain substitute
insurance in the event of a cancellation.
Inasmuch as the Customer is a body politic and corporate, the laws from which Customer derives its powers,
insofar as the same law regulates the objects for which, or manner in which, or the concems under which, the
Customer may enter into this Agreement, shall be controlling and shall be incorporated by reference into this
Agreement. The Customer shall be responsible for vehicle insurance coverage on any vehicles driven by
Customer employees. Coverage will include liability and collision damage.

ATS will require all of its subcontractors to provide the aforementioned coverage as well as any other
coverage that ATS may consider necessary, and any deficiency in the coverage or policy limits of said
subcontractors shall be the sole responsibility of ATS.

13. STATE LAW TO APPLY:
This Agreement shall be governed by and construed in accordance with the laws of the State of Florida. The
parties waive the privilege of venue and agree that all litigation between them in the state courts shall take
place in Broward County, Florida and that all litigation between them in the federal courts shall take place in
the Southem District in and for the State of Florida.

14. DISPUTE RESOLUTION:
In the event the parties are unable to resolve any dispute by good-faith negotiation, such dispute may be
resolved by litigation only in the state court sitting in Broward County, Florida or the federal court sitting in
the Southern District of Florida. The parties agree that jurisdiction and venue are proper in said County.
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15. AMENDMENTS TO THE AGREEMENT:
The Customer may from time to time consider it in its best interest to change, modify or extend term,
conditions or covenants of this Agreement or require changes in the scope of the Services to be performed by
ATS, or request ATS to perform additional services regardless of and without invalidating the process that
was used to procure the services enumerated under this Agreement. Any such change, addition, deletion,
extension or modification, including any increase or decrease in the amount of ATS's compensation, which
are mutually agreed upon by and between the Customer and ATS shall be incorporated in written
amendments (herein called "Amendments") to this Agreement that are duly executed by both parties. Such
Amendments shall not invalidate the procurement process or this Agreement nor relieve or release ATS or
the Customer of any of its obligations under this Agreement unless stated therein.
Deletion or Modification of Services: The Customer reserves the right to delete any portion of this Agreement
at any time without cause, and if such right is exercised by the Customer, the total fee shall be reduced in the
same ratio as the estimated cost of the work deleted bears to the estimated cost of the work originally
planned. If work has already been accomplished on the portion of the Agreement to be deleted, ATS shall be
paid for the deleted portion on the basis of the estimated percentage of completion of such portion. If ATS and
Customer agree on modifications or revisions to the task elements, after the Customer has approved work to
begin on a particular task of project, and a budget has been established for that task or project, ATS will
submit a revised budget to the Customer for approval prior to proceeding with the work. Amendments will
require written approval from Customer.

16. LEGAL CONSTRUCTION AND REQUIREMENTS:
In case any one or more of the provisions contained in this Agreement shall for any reason, by a court of
competent jurisdiction, be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality,
or unenforceability shall not affect any other provision thereof and this Agreement shall be construed as if
such invalid, illegal, or unenforceable provision had not been contained herein.

Applicable provisions of all federal, state, county laws, and local ordinancesc rules and regulations, shall
govem development, submittal and evaluation of all bids received in response hereto and shall govern any
and all claims and disputes which may arise between person(s) submitting a bid response hereto and the
Customer by and through its officers, employees and authorized representatives, or any other person, natural
or otherwise; and lack of knowledge by any bidder shall not constitute a cognizable defense against the legal
effect thereof.

17. NO AGENCY:
ATS is an independent contractor under this Agreement. Personal services provided by ATS shall be by
employees of ATS who shall be subject to supervision by ATS, and not as officers, employees, or agents of
the Customer. Personnel policies, tax responsibilities, social security, health insurance, employee benefits,
purchasing policies and other similar administrative procedures applicable to services rendered under this
Agreement shall be those of ATS.

18. FORCE MAJEURE:
The Customer and ATS will be excused from the performance of their respective obligations under this
Agreement when and to the extent that their performance is delayed or prevented by any circumstances
beyond their control including, fire, flood, explosion, strikes or other labor disputes, act of God or public
emergency, war, riot, civil commotion, malicious damage, act or omission of any govemmental authority,
delay or failure or shortage of any type of transportation, equipment, or service from a public utility
needed for their performance, provided that:

a. the non-performing party gives the other party prompt written notice describing the particulars
of the Force Majeure including, but not limited to, the nature of the occurrence and its·
expected duration, and continues to furnish timely reports with respect thereto during the
period of the Force Majeure;

b. the excuse of performance is of no greater scope and no longer duration than is required by
the Force Majeure;

c. no obligations of either party that arose before the Force Majeure causing the excuse of
performance are excused as a result of the Force Majeure; and,

d. the non-performing party uses its best efforts to remedy its inability to perform.
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Notwithstanding the above, performance shall not be excused under this Section for a period in excess of
two (2) months, provided that in extenuating circumstances, the Customer may excuse perform ance for a
longer term. Economic hardship of ATS will not constitute Force Majeure. The term of the Agreement
shall b e nded by a period equal to that during which either party's performance is suspended under

19. PERMITS, FEES, AND LICENSES:
ATS shall, at its own expense, obtain all necessary permits, pay all licenses, and fees, required to compl
with all local ordinances, state and federal laws, rules and regulations applicable to business to be carried
out under this Agreement.

20. NON-DiSCRIMINATION:
There shall be no discrimination as to race, sex, color, creed, age, disability, marital status or national
origin in the operations conducted under this Agreement.

21. SUBCONTRACTORS:
ATS must be capable of performing all the services contained within this Agreement. If ATS uses a sub-
contractor in the performance of these services, ATS shall submit complete information on any/all
proposed subcontractors. The same qualifications requirements, and all other terms and conditions of the
Agreement shall also apply to the subcontractor. The Customer reserves the right to approve or
disapprove of any sub-contractor proposed.

ATS shall ensure that all of ATS's subcontractors perform in accordance with the terms and conditions of
this Agreement. ATS shall be fully responsible for all of ATS's subcontractors' performance, and liable for
any of ATS's subcontractors' non-performance and all of ATS's subcontractors' negligent, intentional or
reckless acts and omissions. ATS shall defend, counsel being subject to the Customer's approval or
disapproval, and indemnify and hold harmless the Customer and the Customer's officers, employees and
agents from and against any claim, lawsuit, third party action, settlement, or judgment, including any
award of attorney fees and any award of costs, by or in favor of any of ATS's subcontractors for payment
for work performed for the Customer by any of such subcontractors, and from and against any claim
lawsuit, third party action, settlement, or judgment, including any award of attorney fees and any award of
costs, occasioned by or arising out of any negligent, intentional or reckless act or omission b an of
Contractor's subcontractors.
22. NOTICES:

Any notice or demand which under the terms of this Agreement or under any statute must or may be given or
made by ATS or Customer shall be in writing and shall be given or made by personal service, telegram, first
class ma ovemight delivery, or by certified or registered mail to the parties at the following respective

City of Fort Lauderdale American Traffic Solutions, Inc.100 N. Andrews Avenue, # 619 7681 E. Gray Rd
Fort Lauderdale, FL 33301 Scottsdale, AZ 85260
Attn: Kirk Buffington, Director of Procurement Services Attn: Chief Operating Officer
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Exhibit A
ATS SCOPE OF WORK

1. AMERICAN TRAFFIC SOLUTIONS (ATS) SCOPE OF WORK
1.2 ATS IMPLEMENTATION

1.2.1 ATS agrees to provide a turnkey solution for Camera Systems to the Custorner wh
all reasonably necessary elements required to implement and operate the solut
the responsibility of ATS, except for those items identified in Section 2 titled "C
Scope of Work". ATS and the Customer understand and agree that new or runforeseen requirements may, from time to time, be identified and that the
egotiate in good faith to assign to the proper party the responsibility and cost o sucms. n general, if work is to be performed by the Customer, unless oth

specified, the Customer shall not charge ATS for the cost. All other in-s
external to the Customer, is the responsibility of ATS.

1.2.2 ATS agrees to make every effort to adhere to the Project Time Line agreedbetween the parties and based on the Best and Final Offer. upon

1.2.3 wi ssist the Customer with video evaluation of candidate sites using the Axsis

1.2.4 ATS will install Camera Systems at a number of intersection or rad
approaches to be agreed upon between ATS and the Customer after completion of
analyses In addition to any initial locations, the parties may agree from time to time t

e quantities and locations where Camera Systems are installed and

1.2.5 ATS will operate each Camera System on a 24-hour basis, barring downtim fo
maintenance and normal servicing activities. e r

1.2.6 ATS' in-house marketing department will assist the Customer with public informat
and outreach campaign strategies as detailed in ATS's RFP response.

1.2.7 ATS agrees to provide a secure web site (www.violationinfo.com) accessible to citarecipients (defendants) by means of a Notice # and a PIN which will all
image and video viewing. ow violation

1.2.8 The Customer and ATS will complete the Project Business Process Work FI d
hin 30 ca nda days of contract signature in accordance and consisten wit

1.2.9 ATS normally shall .provide technician site visits to each Camera System
month to perform preventive maintenance checks consisting of camera encto
cleaning; camera, strobe and controller enclosure cleaning; inspection of ex
wires; and general system inspection and maintenance, posed

1.2.10 ATS shall repair a non-functional Camera System within 72 business b
determination of a malfunction. °°IS °

1.2.11 ATS shall repair the Axsis VPS system within 1 business day from the tim
o age Outages of Customer internet connections or infrastructure are excluded from

Photo Enforcement Services Agreement -
Page 8
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1.2.12 For any city using ATS lockbox or epayment services, ATS will establisdeposit account bearing the title, "American Traffic SolutCustomer" at U.S. Bank. All funds collected on behalf f th
deposited in this account and transferred by wire the first b
the Customer's primary deposit bank. The Customer will ide t
funds wired from U.S. Bank. Customer shall n fy the account to receive
agreement, to be completed by the Cust Sign a W9 and blocked account
interest in said U.S. Bank account is preserve . e s financial

ni s gn o e ch onit e proa h.penits and maintain one red light camera

onst et on electr cal, st t use and or e tach en p r ts

1.2.15 ATS shall assign a project manager who will be the I
ATS and will be responsible for iaison between the Customer and
and tracking of deliverables. T e usto e hal rese ve h ri ht
project manager. g to request a new

1.3 ATS OPERATIONS

fter the instal ion and oper t on f any Tra ont I on t r ng S s e

1.3.2 ATS shall provide the Customer with an automated web b
system (Axsis�442VPS) including image processin 1* not
of Citation or Notice of Violation 9, ice ælor printing and ma ng
reminder notice. ATS shall mail each C ation o N t e o V olat
be delivered by First Class mail within th on to the Owner shall
ordinance. Mailings to O e period prescribed by City of Fort Lauderdale
affidavits of non-liability or by rental ar com ani s a e also included.

h t o 26 2 4, Co e of n nc o t e ity of Foddelivered in accordance
other mail means for additional compensation to ATS
Scheduie 1. as agreed by the parties in

1.3.4 ATS shall apply an electronic signature to the citation when authapproving law enforcement officer. orized to do so by an

ssu n that s na d as Cu s enomation necessary to issue citations

rds und by xsis to is ue cit ons fo t Custo cco d t schd pp y

yst m A S shal p ov de n o line cou egrate ATS data to its computer
special magistrate to review cases related ip cessing module, which will enable the
information required to adjudicate the disput d ctat.C°©SPondence and other related
the Customer staff to accept and account for on. The system will also enable
party vendor to integrate the ATS system to a Custts. Any æsts charged by a third
borne by the Customer. If the Customer a omer æmputer system shall be
front costs and recover the costs from the col ecte revenue n ddi on o its no ma

Photo Enforcement Services Agreement
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701



1.3.8 ATS shall provide to the Customer access to the Axsis�442VPS system, which provides
the Customer with ability to run and print any and all standard system reports.

1.3.9 If required by the Customer, ATS shall, at ATS' expense provide the Customer with,
and train a local expert witness able to testify in administrative proceedings and in court
on matters relating to the accuracy, technical operations, and effectiveness of the
Axsis�442System until judicial notice is taken.

1.3.10 in those instances where damage to a Camera System or sensors is caused by
negligence on the part of the Customer or its authorized agent(s), ATS will provide
Customer an estimate of the cost of repair. Upon authorization to proceed with the
repairs or replacement, ATS shall replace or repair any damaged equiprnent and
invoice for the pre-approved repair cost. ATS shall bear the cost to replace or repair
equipment damaged in all other circumstances.

1.3.11 ATS shall provide a toll-free help line to help the Customer resolve any problems
encountered regarding its Red Light Camera System and/or citation processing. The
help line shall furictiön during normal business hours. Call Center hours for violators is
Monday-Friday 8:00am-8:00pm EST; Help Desk for Customers is 24 x 7, 365 days.

1.3.12 As part of its tumkey system, ATS shall provide violators with the ability to view
violations online. This online viewing system shall include a link to the ATS payment
website(s) and may offer the opportunity to download an affidavit of non-liability online.
Online obtained affidavits, if approved by the. Customer, shall be directed to and

processed by ATS and communicated to the Customer via the Axsis VPS transfer
described above.

2. CUSTOMER SCOPE OF WORK
2.2 GENERAL IMPLEMENTATION REQUIREMENTS

2.2.1 Within 7 business days of contract execution, the Customer shall provide ATS with the
name and contact information for a project manager with authority to coordinate
Customer responsibilities under the Agreement.

2.2.2 Within 7 business days of contract execution, the Customer shall provide ATS with the
name and contact information for an Appeals Coordinator or staff responsible for
oversight of all related program requirements

2.2.3 The Customer shall make every effort to adhere to the Project Time Line to be agreed
upon between the parties.

2.2.4 The Customer shall direct the Chief of Police or approved alternate to execute the ATS
DMV Subscriber Services Agreement (Schedule 2) to provide verification to the State
Department of Highway Safety and Motor Vehicles.; National Law Enforcement
Telecommunications System, or appropriate authority indicating that ATS is acting as
an Agent of the Customer for the purposes of accessing vehicle ownership data
pursuant to the list of permissible uses delineated in the Drivers Privacy Protection Act
18 U.S.C. § 2721, Section (b) (1) and as may otherwise be provided or required by any
provision of applicable state law.

2.2.5 The Customer and ATS shall complete the Project Business Process Work Flow
design within 30 calendar days of contract signature, in accordance and consistent with
the Best and Final Offer.

2.3 STREETS AND TRAFFIC DEPARTMENT OPERATIONS

2.3.1 If the Customer chooses to move a Camera System to a new approach after initial
installation, it shall do so only after the Police Department's Safety Goals have been

Photo Enforcernent Services Agreement Page 10
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achieved. ATS will absorb costs associated with a new approach in the installation of a
new approach.

2.3.2 The Customer shall assist ATS in obtaining access to traffic signal phase connections
according to approved design.

2.3.3 Where possible, Customer shall assist ATS in obtaining access to power frorn existing
power sources. Where possible, Customer shall assist in obtaining access to traffic
signal phase connections to a pull box, pole base, or controller cabinet nearest to each
Camera System within the Customer's jurisdiction. The costs, if reasonable, for any
additional conduit or power infrastructure needed to support installation of the Camera
System shall be funded by ATS,.

2.3.4 Customer shall endeavor to approve or reject ATS submitted plans within seven (7)
business days of receipt. ATS and Customer will endeavor to approve the plans in a
timely manner.

2.3.5 The Customer will endeavor or to issue all needed permits to ATS and its
subcontractors in an expedited fashion of plan approval.

2.3.6 If state legislation is approved, Customer shall not prohibit ATS to install vehicle
detection sensors, at ATS's cost, in the pavement of roadways within the Customer's
jurisdiction, and only after required permits have been approved and written
authorization of approval from Customer is received.

2.3.7 If use of private property right of way is needed, Customer shall assist ATS in acquiring
permission to build in existing utility easements as necessary. Any additional cost for
private property right of way lease/rental costs shall be borne by ATS. ATS reserves
the right to not install on private property if the costs are unreasonable.

2.3.8 Customer may allow ATS to build needed infrastructure in existing Customer owned
easement as necessary and only after required permits have been approved.

2.4 POLICE DEPARTMENT OPERATIONS

2.4.1 The Police Department shall process each potential violation in accordance with State
Laws and/or City Ordinances at the earliest convenience following its appearance in
the Police Review Queue, using Axsis�442to determine which violations will be issued as
Citations or Notices of Violation.

2.4.2 Police Department workstation computer monitors for citation review and approval
should provide a resolution of 1280 x 1024.

2.4.3 For optimal data throughput, Police Department workstations should be connected to a
high-speed internet connection with bandwidth of T-1 or greater.

2.4.4 Police Department shall provide signatures of all authorized police users who will
review events and approve citations on forms provided by ATS.

2.5 CUSTOMER OPERATIONS

2.5.1 If Customer does not provide payment processing services, Customer shall use ATS
payment processing services. The fees for lockbox and epayment services are
included as part of the fixed fee structure.

2.5.2 Customer shall provide a hearing officer and facilities to schedule and hear disputed
citations.

Photo Enforcement Services Agreement Page 11
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2.5.3 Customer shall provide the specific text required to be placed on the Citation notice to
be issued by ATS within 30 calendar days of contract signature.

2.5.4 The Customer shall endeavor to approve the Citation form within fifteen (15) da sfollowing receipt from ATS.

2.5.5 Customer shall handle inbound and outbound phone calls and correspondence from
defendants who have questions about disputes, and other issues relating to citation
adjudication. Customer may refer citizens with questions regarding ATS or Axsis

T for t at purp eesses o websites andor toll-free telephone numbers provided by

2.5.6 Following expiration of a second notice to an Owner, Customer may pursue delinquent
collections of unpaid notices with an existing contractor or ATS. If Customer elects to
use ATS in the collection of delinquent notices, Customer will provide written
authorization of approval. Fees for ATS delinquent collection services are outlined in
Schedule 1, Optional Services of this Agreement. .

2.5.7 Any potential, one time, direct costs to ATS to develop an interface between the
Customer s computer system will be initially paid by ATS and any such reasonable
costs will be reimbursed to ATS from collected revenues in addition to its normal fees.

2.6 INFORMATION TECHNOLOGY DEPARTMENT OPERATIONS

2.6.1 In the event that remote access to the ATS Axsis VPS System is blocked by Customer
network security infrastructure, the Customer's Department of Information Technolo
shall coordinate with ATS to facilitate appropriate communications while maintaining
required security measures.

Photo Enforcement Services Agreement
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Schedule 1
Service Fee Schedule

Fee For Actionable Activation Fixed Fee Structure

The Customer agrees to pay ATS the Fee(s) as itemized below:

Fees include Axsis RLC-300 Red Light Camera System equipment and Axsis LIVE digital video
system, mstallation, maintenance, DMV records access, image processing, data entry, final quality
control review, mailing of 1st notice in color with return envelope, mailing of 2nd notice, web-
payments access with convenience fee, adjudication system, call center support for general
Program questions and public awareness program support, and access to web-based Axsis VPS
for Police review,

Cost Element Fixed Fee Per Actionable Activation

Automated Camera Red Light Traffic Enforcement System $28.00

Optional Services:

Delinquency Collection Services 25% of Recovered Revenue

If Customer elects to use ATS in the collection of delinquent notices, Customer will provide written
authorization of approval.

Photo Enforcement Services Agreement Page 13
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Schedule 2

DMV Subscriber Agreement

.....~...~.......---..... Semices Subscriber Agreement

ATS requ res that your agency certify the intended use of the information made as/ailable to your
agency through our ser/ices and that such uses are in complance *T: the Federai Dnver's
-tvacy Pro:ec3on Act Title XXXI anc cther 2.cpilcable laws goverring c!sseminatior o' puolic
records. Based on your agency's Intended use of such infortnation, ATS wik either grant
pemlission to use the ser/iee or deny the application Please specify any of the followina
perrnissible uses under §2721 that apply -
0 (1t For use by any government age cy including any court of law enfomernent

agency. In carry ng out 3 func ans, or any private person .or entity acting on
behalf of a Federal, State or local agency in canying out its functions

(4) For use in connection with any civil, crimina!. administranve, or a'oitral
proceeding in any Federal. State. or local court or agency or before any seir-
regulatory body. includ.ng the service of process, investigation in andemaden of
litigation, and the execution or enforcement of judgments and orders, or pursuant
to an order of a Federal, State. or tocal court.

(7) For use in providing notice to me owners of towed or impounded veh?cles.
(10) For use in connection with the operation of private toll transportation facilities.

consideration of ATS making its Services ava!ilable. Subscriber agrees to (i) utifize ATS
provided data onïy for the purpose(s) specified above; and Oi} request such informatbn only for
the Subscribe(s exclusive use in the ordinary course of Subscriber's business and not forresale.
! certify that I am authorized to execute the Subscaber Use Certification on bena!f of the
subscriber listed below. On behalf of such Suoscrlber. I cert4y that the above statements are
kue and correct. Subscriber acknowledges and agrees that ATS may from time to time audÞ
Subscriber's use of ATS's Services to ensure that such use is consistent with the intended uses
set for* above and *© a!! applicable laws.
This agreement shall be for year(s) commencing on Me date below and shall
automatically renew annually. This agreement may be terminated witnin 30 days norce of the
anniversary date, annually.

SUBSCRIBER INFCRMATION
Suoscriber Agency!Name
NLETS Agency OR
998 har e sprêtegat /e

Title of Adhorüed Representative

Telephone: Fax Frnai

nature of Authorizec RepresentatMe

Date Signed
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RESOLUTION R-2013- 181

AP ROP E TO FF C L TO EX
TO THE AGREEMENT WITH AMERIC ECUTE THIS SECOND AMENDMENT
(HEREIN "ATS"); TO ADD, DELETE OR '
TO THE AGREEMENT AND ITS EXH MODIW THE STATED REVISIONS
AMENDMENT. IBITS AS FOUND IN THIS, THE SECOND

SECOND AMENDMENT
TO PROFESSIONAL SERVICES AGREEMENT

September, 2013 and e red nt wendment") is dated effective this /8* day of
Kansas corporation and the Town of Davie ("Cust ' Inc. ("ATS"), a
Florida. omer ), a municipal corporation of the State of

RECITALS

Services Agr ment the ' gre ment ) hi hustomer and ATS entered into a Professional
("First Amendment"); and was subsequently amended on May 31, 2012

WHEREAS, the Florida L
signed into law CS/CS/HB7125, a o g a d and the Governor of the State of Florida
with the use of red light cameras as traffic infract da n8s for notices of violations connected
ofFlorida Uniform Traffic Code and taking effect on Ju y , 201 ; dorce Chapter 316, the State

WHEREAS, Customer and ATS mutuall d
of the Agreement to align the provision of services by TS hend cedain terms and conditions
of the Law of Florida 2013-160. he provisions and requirements

TERMS AND CONDITIONS

NOW THEREFORE, Customer and ATS hereby agree as set forth below:

1. S section 3.2 of the Agreement is hereby amended to add a new subsection 3.2(iv) as

(iv) Without cause, by ATS upon one hundred twent 1 0 d '
Customer. y ( 2 ) ays written notice to

SERTIFICATION
2. Exhibit A is hereby amended to add a nev sectio

charge, collect and retain a convenience be of u
each electrome payment processed. Such c mvenie

3. Exhibit A is hereby amended to add
mailings fee: $2.00 per piece"
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4. Section 1.3.3 of Exhibit B is hereby deleted in its entirety and replaced as foll
Subsequen notices, other than those specified in section 1.3, may be delivered by F st

iona compensation as set forth in Exhibit A."

5. Section 2.5.2 of Exhibit B is hereby amended to add the followin "
Provide, either for itself or th h g: Customer shall
ocal hea ng officer, clerk, and ear n facil ties o schedule a d hear d s uted ce

6. ATS shall have sole discretion to remove cameras that have achieved their public safe
e unreas na ly w thheld.cameras with Customer's approval, and such approval shall no

7. The provisi ns of the reement, as amended by this Amendment, including the recitals,

respect to the subject mat er he o . E8mements, and apasentations of the parties with
terms of this Amendment, all terms of the gree ent sh I e ain in full fo

g ee ent the te s of this me dme shall preva nd c nt .

8. This Amendment may be executed
i °°° ° �442°r®°°unterParts, each of which shallconst tute an original, but all of which taken together shall constitute one and th

instrument. Each party represents and warrants that th
Amendment on its behalf has all right and authority to b nd and co it that
the terms and conditions of this Amendment. Party to

IN WITNESS WHEREOF, the parties hereto have executed this Second Amendment.

Town ofDavie
American c Solutions,. c.

By: By:
Title: A o T&

Date: Ah / c) Date: /d 7

ATTEST:

By:
Town Clerk

APPROVED AS TO FORM:

By:
/ own Attorney Date
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FIRST AMENDMENT
TO PROFESSIONAL SERVICES AGREEMENT

This First Amendment ("First Amendment") is entered into between American Traffic Solutions Inc
( ATS ), a corporation duly registered under the laws of the State of Kansas with its principal place of
business at 1330 West Southern Avenue, Tempe, Arizona 85282 and the Town of Davie, Florida
("Customer"), with principal offices at 6591 Orange Drive, Davie, FL 33314.

RECITALS

WHEREAS, on December 21, 2010, the Customer and ATS entered into a Professional Services
Agreement for the Customer's use of the Axsis�442System to enforce traffic violations (the "Agreement"); and

WHEREAS, Section 13 of the Agreement requires any amendments, modifications, or alterations of
the Agreement to be in writing and duly executed by the parties; and

WHEREAS, the Customer and ATS mutually desire to amend, modify or alter certain terms and
conditions of the Agreement.

TERMS AND CONDITIONS

NOW THEREFORE, in consideration of the mutual covenants and promises contained in this First
Amendment, the Customer and ATS do hereby agree as set forth below:
1. The above recitals are true and correct and are incorporated herein.

2. Subsection 3.1 is hereby deleted in its entirety and replaced with the following:

3.1 Phase 1 of the Agreement ("Phase 1") shall consist of the ten (10) Cameras installed and
operational prior to the Effective Date of this Amendment ("Phase 1 Cameras"). The term of Phase 1
of this Agreement shall expire on September 1, 2014 and may be renewed upon mutual agreement of
the parties for additional two (2) year periods. However, Customer may terminate Phase 1 of the
Agreement at the expiration of any term by providing written notice of its intent not to extend the
Agreement at least one hundred and twenty (120) days prior to the expiration of the then-currentterm.

Phase 2 of the Agreement ("Phase 2") shall consist of six (6) additional Cameras which become
operational after the Effective Date of this Amendment ("Phase 2 Cameras"). Phase 2 of this
Agreement shall commence upon the Effective Date and shall continue through October 1, 2015 and
may be renewed upon mutual agreement of the parties for additional two (2) year periods. However
Customer may terminate Phase 2 of the Agreement at the expiration of any term by providing writter
notice of its intent not to extend the Agreement at least one hundred and twenty (120) days prior to
the expiration of the then-current term.

3. Section 5.4 is hereby deleted in its entirety and replaced with the following:

5.4 Flexible Payment Plan. During the term of the Agreement, payments by the Customer may
be made to ATS under a Fiexible Payment Plan if the total funds, inclusive of funds from Uniform
Traffic Citations ("UTCs"), collected by the Program ("Funds") are insufficient to cover the Fees due
ATS. Under the Flexible Payment Plan, the Customer may defer certain payments due and owing to
ATS during the term of the Agreement. If, at the end of the term of Phase 2, sufficient Funds have not
been collected by the Customer to pay the accrued balance then due to ATS, ATS agrees to waive its
nght to recovery with respect to any balance owing to ATS at the end of the term of Phase 2.

This Flexible Payment Plan will be applied as follows: ATS will maintain an accounting of any net
balances owed ATS each month during the term. If the total amount of Funds collected from all
Camera Systems combined during a month exceeds Customer Costs (as defined in Section 1.0 of
Exhibit A) plus the amount of the ATS invoice for the same month, the Customer shall pay ATS the
total amount due on the invoice. If the total amount of Funds collected from all Camera Systems
combined during a month is less than the amount of Customer Costs plus the ATS invoice for the
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same month, the Customer shall pay ATS only the amount collected above Customer Costs during
the same month and Customer may defer payment of the remaining balance. If opting to use a
Flexible Payment Plan, Customer will provide ATS with sufficient information about payments
received directly by the Customer or by the Courts to accurately determine the amount of Funds
collected. Payments due ATS shall be reconciled by applying Funds collected in subsequent rnonths,
first to the accrued balance and then to the subsequent monthly invoice. If at any time the ATS
invoices, including any accrued balance, are fully repaid, the Customer will retain all additional funds
collected. Such additional funds (whether reserved in cash or not by the Customer) will be available
to offset future ATS invoices during the term of the Agreement. Customer agrees and understands
the Flexible Payment Plan shall be applied in the aggregate across all installed Camera Systems and
will not be applied on a per camera basis or on a per month basis.

4. Section 1.0 of Exhibit A is hereby deleted in its entirety and replaced with the following:

1.0 Description of Pricing.

Phase Fee - per Camera per Month

Phase 1 Cameras $4,350
(Up to ten Cameras installed and Operational
as of the Effective Date of this Amendment)

Phase 2 Cameras $4,350
(Up to six Cameras Installed and Operational
after the Effective Date of this Amendment)
The Fee shall apply to each Camera once it
is installed and operational.

An additional certified mail processing surcharge of $4 per piece metered shall be applied for mailing UTCs,
no return receipt.

Service Fees include: Fee includes all costs required and associated with camera system installation,
maintenance and on-going field and back-office operations, includes red-light camera equipment for a 4-lane
approach with up to two (2) signal phases, installation, maintenance, violation processing services, DMV
records access, mailing of Notice of Violation in color with return envelope, lockbox and epayment processing
services, call center support for general program questions and public awareness program support.

5. Exhibit A of the Agreement is hereby amended by adding a new Subsection 1.1 as follows:

1.1 Revenue from NOVs and UTCs shall be distributed in the following order:

(a) To cover Customer's costs of administration of the program ("Customer Costs"), Customer shall
retain (i) the first $12,379 per month for all ten (10) Phase 1 Cameras; provided, however, that
this amount shall be reduced proportionately in the event that any Phase 1 Cameras are not
operational; and (ii) $500 per month for each Phase 2 Camera that is installed and operational
during that month. In the event that revenues are insufficient to cover this amount in any given
month, revenue from the following month shall be retained by the Customer to cover the
remaining balance. In the event that Customer elects not to renew Phase 1 of this Agreement
pursuant to Subsection 3.1 in September 2014, then Customer shall be entitled to retain $5,767
per month for all six (6) Phase 2 Cameras; provided, however, that this amount shall be reduced
proportionately in the event that any Phase 2 Cameras are not operational. Any future expansion
requires mutual written agreement regarding the amount of Customer Costs.

(b) Customer shall pay ATS (1) $43,500 per month for all Phase 1 Cameras; provided, however, that
this amount shall be reduced proportionately in the event that any Phase 1 Cameras are not
operational; and (ii) $4,350 for each Phase 2 Camera that is installed and operational during that

2
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month. Once all Phase 1 and Phase 2 Cameras have been installed and are operational,
Customer shall pay ATS $69,600 per month for all sixteen (16) Cameras.

(c) Customer shall pay ATS any outstanding amounts deferred pursuant to Section 5.4 of the
Agreement.

(d) Customer shall retain any remaining revenues each month.

6. Designation of Phase 2 Cameras. Phase 2 Cameras shall consist of five new Cameras and one
existing Camera.

(a) Execution of this Amendment shall serve as written Notice to Proceed by Customer for the installation
n of five (5) Phase 2 Cameras for all intersections designated as follows:

1) STj > 9Ý (MÍBowo bAvi6 Rb e'�523/BAviiggo (s vy
2) STï R.Liù6 R SR M8 WESTsouNo DA\/t (E R.0 cWiwi6 RD (s W We
3)

5)

(b) 11th Camera. Customer will confirm proper amber time for the Camera previously installed
at [location] ("11th Camera"), at which time ATS may automatically
turn it back on.

7. ATS agrees to provide Customer with a correct invoice ("Correct invoice") by May 4, 2012, detailing
the current outstanding balance owed by the Customer to ATS ("Outstanding Balance"). If Customer pays
ATS the Outstanding Balance by May 11, 2012, then this Amendment shall be effective as of April 1, 2012.
Outstanding Balance shall be deemed paid by May 11, 2012 if such payment is postmarked by that date. If
Customer pays the Outstanding Balance owed to ATS after May 11, 2012, then this Amendment shall be
effective on the first day of the month following such payment. Until this Amendment is executed and the
Outstanding Balance is paid, all terms and conditions, including pricing, in the Agreement dated December
21, 2010 shall remain in full force and effect. For informational purposes, the deferred amount identified on
the correct invoice shall be payable to ATS on or before September 1, 2012.

8. Except as expressly amended or modified by the terms of this Amendment, all terms of the
Agreement shall remain in full force and effect. In the event of a conflict between the terms of this
Amendment and the Agreement, the terms of this Amendment shall prevail and control.

9. The provisions of the Agreement, as amended by this Amendment, including the recitals, cornprise all
of the terms, conditions, agreements, and representations of the parties with respect to the subject matter
hereof.

10. This Amendment may be executed in one or more counterparts, each of which shall constitute an
original, but all of which taken together shall constitute one and the same instrument.

11. Each party represents and warrants that the representative signing this Amendment on its behalf has
all right and authority to bind and commit that party to the terms and conditions of this Amendment.

3
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IN WITNESS WHEREOF, the parties hereto have executed this First Amendment.

TOWN OF DAVIE, FLORIDA

(Ab M) or or Town trator Date

AT

By ---
31 |2a rz

o Glark/ Date

AMERICAN TRAFFIC SOLUTIONS, INC.

Michael Bolton, Date

Chief Operating Officer

APPROVED AS TO FORM

Toyvtí Attorney Date

r=seen. ..
en Sip atTowaHau.

WITNESS niyBand and ofEclid W
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RESOLUTION NO. R-2014-62

A RESOLUTION OF THE TOWN OF DAVIE, FLORIDA AUTHORIZING
THE TOWN ADMINISTRATOR TO EXECUTE A THIRD AMENDMENT TO
THE PROFESSIONAL SERVICES AGREEMENT BETWEEN THE TOWN OF
DAVIE AND AMERICAN TRAFFIC SOLUTIONS INC. FOR THE RED
LIGHT CAMERA SAFE INTERSECTION PROGRAM AND PROVIDING
FOR AN EFFECTIVE DATE.

WHEREAS, the Town of Davie and American Traffic Solutions, Inc. ("ATS") entered

into a Professional Services Agreement for the use of the Axsis�442System to enforce traffic

violations on December 21, 2010 via Resolution Number 2011-20, Letter Addendum dated

August 16, 2011, First Amendment to Professional Services Agreement on May 31, 2012, and

Second Amendment to Professional Services Agreement on September 18, 2013 via Resolution

Number 2013-181; and,

WHEREAS, Section 13 of the Agreement requires any amendments, modifications, or

alterations of the Agreement to be in writing and duly executed by the parties; and,

WHEREAS, the Town of Davie and ATS mutually desire to amend, modify or alter

certain terms and conditions of the Agreement and,

WHEREAS, the third amendment reduces the amount owed to ATS by approximately

$600,000, puts all sixteen (16) cameras on the same track and reduces the per camera price from

$4350.00 to $3262.50, a reduction of 25% per camera, for the sixteen (16) cameras.

NOW THEREFORE, BE IT RESOLVED BY ' 'HE TOWN COUMIER11RK2MBIG WN OF
DAVIE, FLORIDA: .

IsenH)ildstobe strue aml oommtcopy of
eserlginaldocumentenfDeatTowaHa1L

No,orpages 1
WITNESS myhand and ofHolal sont ofthe Toys

orDavis els�060derefEr.går......20.Lb

cierwoeydyT clerk
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Section 1. The Town Council of the Town of Davie approves this third amendment
to professional services agreement between American Traffic Solutions
Inc and the Town of Davie and authorizes the Town Administrator to
execute said agreement.

Section 2. This Resolution shall take effect immediately upon passage and adoption.

PASSED AND ADOPTED THIS ilo DAY OF CLgyd , 2014.

MA COUNDILMEMBER

TDWN d ERK

APPROVED THIS DAY OF t4O , 2014.
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THIRD AMENDMENT TO PROFESSIONAL SERVICES AGREEMENT

This Third Amendment ("Third Amendment") is entered into between American Traffic
Solutions, Inc. ("ATS"), a corporation duly registered under the laws of the State of Kansas with its
principal place of business at 1330 West Southern Avenue, Tempe, Arizona 85282 and the Town of
Davie, Florida ("Customer"), with principal offices at 6591 Orange Drive, Davie, FL 33314.

RECITALS

WHEREAS, on December 21, 2010, the Customer and ATS entered into a Professional Services
Agreement for the Customer's use of the Axsis�442System to enforce traffic violations (the
"Agreement"); and

WHEREAS, Section 13 of the Agreement requires any amendments, modifications, or
alterations of the Agreement to be in writing and duly executed by the parties; and

WHEREAS, the Customer and ATS mutually desire to amend, modify or alter certain terms and
conditions of the Agreement.

TERMS AND CONDITIONS

NOW THEREFORE, in consideration of the mutual covenants and promises contained in this
Third Amendment, the Customer and ATS do hereby agree as set forth below:

1. The above recitals are true and correct and are incorporated herein.

2. Section 3.1 is modified to add the following:

Currently there are a total of 16 red light cameras operating in the Town of Davie. Phase 1 of the
Agreement, as defined in the First Amendment, includes the first 10 cameras and is set to expire
September 1, 2014 and Phase 2, as defined in the First Amendment, includes the next 6 cameras
and is set to expire October 1, 2015.

Customer has requested that the 10 camera portion of the contract be.extended for 13 months and
be placed on the same track as the 6 cameras portion of the contract. In other words, the
Agreement, including Phase 1 and Phase 2 and all 16 cameras installed as part of those phases,
will expire on October 1, 2015. This Third Amendment extends Phase 1, promotes uniformity,
and grants the parties additional time to evaluate the efficacy of the intersection safety program.

3. Section 5.4 of the contract is modified to add the following:

In consideration of Customer's agreement to extend Phase 1 from September 1, 2014 to October
1, 2015, ATS agrees to waive its right to recovery with respect to any balance for the Phase 1
cameras which was deferred pursuant to the Flexible Payment Plan (outlined in Section 5.4 of
the Agreement) and which remains outstanding as of September 1, 2014 and ATS agrees to
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waive its right to recovery with respect to any balance for the Phase 1 cameras which was
deferred pursuant to the Flexible Payment Plan and which remains outstanding as of October 1
2015. With respect to any deferred balance for Phase 2 cameras, Section 5.4 as set forth in the
First Amendment continues to control.

4. Section 1 of Exhibit A is modified to add the following:

In further consideration for Customer's agreement to extend Phase 1 from September 1 2014 to
October 1, 2015 , ATS agrees, going forward, to discount its monthly fees for each of the
existmg cameras by twenty-five percent (25%); provided, however, that this discount will not
apply to any new cameras installed after the date of this Third Amendment.

5. All of the other terms and considerations of the contract and the terms of any amendments
thereto, not m conflict with this Third Amendment shall remain in full force and effect.

IN WITNESS WHEREOF, the parties hereto have executed this Third Amendment.

TOWN OF DAVIE, FLORIDA

Richard J. Leny ek, Town Administrator Date

A TEST:

vel L. Roi g Town Clerk Date

AMERICAN TRAFFIC SOLUTIONS, INC.

By: 5'/f//4
Adam E. Tuton, Executive Vice President Date

APPROVED AS TO FORM

By:
C. Ray o , Toyttorney
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RESOLUTION R -2 0 1 1 - 2 0

A RESOLUTION OF THE TOWN OF DAVIE, FLORID AUTHORIZING THE
APPROPRIATE TOWN OFFICIALS TO EXECUTE A CONTRACT WITH AMERICAN
TRAFFIC SOLUTIONS, INC. (HEREIN "ATS") TO PROVIDE THE ENFORCEMENT OF
RED-LIGHT VIOLATIONS THROUGH THE USE OF TRAFFIC INFRACTION
DETECTORS; REFERRRED TO COLLECTIVELY AS THE "AXSIS SYSTEM"

WHEREAS, Town Council approved the bid award to American Traffic Solutions, Inc. (ATS) to
provide the services to implement the red light enforcement program by Resolution
R-2010-284 on November 17, 2010; and

WHEREAS, it is in the Town's best interest to execute this contract for such services as it is in

accordance with the Town's Ordinance, Sections 24-29 - 24-33.3, Entitled "Safe Intersections Code"

and the contracting services are in compliance with Florida State Statue defined in Section 316.003(86)

use of traffic infraction detectors.

WHEREAS, after review, the Town Council authorizes the Mayor to execute a contract with American
Traffic Solutions, Inc. (ATS).

THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE TOWN OF
DAVIE, FLORIDA.

SECTION 1. The Tov/n Council authorizes the Mayor to execute this (3) year contract with ATS effective
upon the first issued "Notice of Violation" from the last installed camera system in the first authorized phase of

camera systems (the start date) and may be renewed upon mutual agreement of the both parties for an additional

two (2) year periods. However, the Town may terminate this agreement at the expiration of any term providing
written notice of is intent not to extend the agreement one hundred and twenty (120) days prior to the expiration
of the current term as stated in the contract; and is attached hereto and identified in Exhibit A-Service Fee
Schedule, Exhibit B-Scope of Work, Exhibit C-Initial Camera Locations and Exhibit D-DMV Subscriber
Agreement

SECTION 2. This resolution shall take effect immediately upon its passage and adoption.

PASSED AND ADOPTED THIS c DAY OF .4ÁÅ , 2011

caygenE

ATT T: Original documed on
No.ofpages

WITNESS my hand and official
TOWN CLERK WDavio thishday

APPROVED THIS © DAY OF .ehm., , 2011
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PROFESSIONAL SERVICES AGREEMENT

December 21, 2010

This Professional Services Agreement which includes the attached Exhibits ("this Agreement")
is between American Traffic Solutions, Inc. (herein "ATS"), with its principal place of business
at 7681 East Gray Road, Scottsdale, Arizona, and the Town of Davie, Florida (herein
"Customer"), with principal offices at 6591 Orange Drive, Davie, FL 33314. This Agreement
sets forth the terms and conditions under which ATS will furnish the Services described herein
to Customer.

WITNESSETH:
WHEREAS, ATS has the exclusive knowledge, possession and ownership of certain

equipment, licenses, and processes for the enforcement of red-light violations through the use
of traffic infraction detectors, as defined in Section 316.003(86) of the Florida Statutes, referred
to collectively as the "Axsis System" (herein the "Axsis System"); and

WHEREAS, CUSTOMER desires to use the Axsis System to monitor and enforce red
light violations.

WHEREAS, the CUSTOMER issued RFP B-10-125, to which ATS responded, and
CUSTOMER selected ATS to provide services to implement and carry on the CUSTOMER'S
red light enforcement program, and desires to engage the services of ATS to provide certain
equipment, processes and back office services to that Authorized Employees of the
CUSTOMER are able to monitor, identify and enforce red light running infractions.

The attached Exhibits include:
Exhibit A..............SERVICE FEE SCHEDULE
Exhibit B..............SCOPE OF WORK
Exhibit C..............INITIAL CAMERA LOCATIONS
Exhibit D..............DMV SUBSCRIBER AGREEMENT

By signing below, each of us agrees to the terms and conditions of this Agreement, which includes the
attached Exhibits. This Agreement contains the complete and exclusive statement of the agreement
between us relating to the matters referenced herein and replaces any prior oral or written
representations or communications between us. Each individual signing below represents that (s)he has
the requisite authority to execute this Agreement on behalf of the organization which (s)he represents and
that all the necessary formalities have been met. If the individual is not so authorized then (s)he assumes
personal liability for compliance under this Agreement.

ACKNOWLEDGED AND AGREED TO BY:

AMERICAN TRAFFIC LUTIONS, INC. TOWN OF DAVIE, FLORIDA

By: I 1 O ( O By: / /
Adam E. Tuton Date Judy 1, Maydr Date
Chief Operating Officer

ATTESTi

By: 8 //
Russell Muniz, Town Clerk Date

This Agreement is effective upon the last date as shown on this cover page (the "Effective

6fst EastGrayRoad �042Sconsdate.Anzona8S260 + TEL:480A417000 �042FAX 48a596AS01
www.atsolcom �042WWW.RedLghtCarnera.com * wwwPlaMPass-corn
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I. DEFINITIONS

As used in this Agreement, the following terms shall have the respective meanings provided below:

1. "Approach" means one (1) direction of travel or one (1) or more lanes on a road or a traffic
intersection up to four (4) contiguous lanes controlled by up to two (2) signal phases.

2. "Camera System" means a photo-traffic monitoring device consisting of one (1) rear camera
strobe, and traffic monitoring device capable of accurately detecting a Violation on up to four (4)
contiguous lanes which records such data with one (1) or more images of the rear of the vehicle
involved in the Violation, the vehicle's license tag, and the traffic signal being violated, together
with streaming video of the Violation. "Camera System" shall also, where the sense requires
include any enclosure or cabinet and related appurtenances in which the Axsis System is
stationed.

3. "Notice of Violation"means a written notice of a Violation or equivalent instrument issued by or
on behalf of Customer relating to a Violation documented or evidenced by the Axsis System.

4. "Owner'' means the owner(s) of a motor vehicle as shown by the motor vehicle registration
records of the motor vehicle department or the analogous agency of another state or country.

5. "Person" or "Persons'' means any individual, partnership, joint venture, corporation, trust,
unincorporated association, governmental authority or political subdivision thereof or any other
form of entity.

6. "Project Time Line" means initial schedule and timelines required to begin the implementation
of Customer's project.

7. "Project Business Process Work Flow'' means initial schedules and timelines required to begin
the implementation of City's project.

8. "Recorded /mage" means an image digitally recorded by a "Camera System".

9. "Traffic Control Signal' means a traffic control device that displays alternating red, yellow and
green lights intended to direct traffic when to stop at or proceed through an intersection.

10. "Traffic Infraction Enforcement Officer"means an employee of Customer's police or sheriff's
department who meets the qualifications of Section 316.640(5)(a) of the Florida Statutes.

11. "Uniform Traffic Citation"means a uniform traffic citation as described in Section 316.650 of the
Florida Statutes.

12. "Violation": Means a violation of Section 316.074(1) or Section 316.075(1)(c)1 of the Florida
Statutes involving a motor vehicle.

13. "VIMS (Violation incident Monitoring System) Analysis": A statistical assessment of violations
rates at suspected problem intersections and approaches to determine the need for an
intersection safety camera system.

II. GENERAL TERMS AND CONDITIONS

1. ATS AGREES TO PROVIDE: The scope of work identified in Exhibit "B," Section 1.

2. CUSTOMER AGREES TO PROVIDE: The scope of work identified in Exhibit "B," Section 2.

3. TERM AND TERMINATION:
3.1 The term of this Agreement shall be for three (3) years beginning on the date of first

issued Notice of Violation from the last installed Camera System in the first authorized
phase of Camera Systems (the "Start Date") and may be renewed upon mutual
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agreement of the parties for additional two (2) year periods. However, Customer may
terminate this Agreement at the expiration of any term by providing written notice of its
intent not to extend the Agreement one hundred and twenty (120) days prior to the
expiration of the current term.

3.2 ATS' services may be terminated:

(i) By mutual written consent of the parties;
(ii) For Cause, by either party where the other party fails in any material way to perform

its obligations under this Agreement. Termination under this subsection is subject to
the condition that the terminating party notifies the other party of its intent to
terminate, stating with reasonable specificity the grounds therefore, and the other
party fails to cure the default within forty-five (45) days after receiving written notice.

(iii) For Legal Reasons, by either party in the event that state legislation or a decision by
a court of competent jurisdiction prohibits the enforcement of Violations using image-
capture technology. In any termination for legal reasons, ATS shall retain its fees
paid up to the date of termination, but the Customer shall in no event be responsible
for the payment of any of ATS's fees or costs in excess of program revenue.

Upon termination of this Agreement for any reason, the parties recognize that Customer will
have to process traffic law violations in the "pipeline", and that ATS accordingly must assist
Customer in this regard. Accordingly, the parties shall take the following actions, and shall have
the following obligations, which survive termination during the wind-down period: Customer shall
cease using the Axsis System, shall return or allow ATS to recover all provided equipment within
a reasonable time not to exceed forty-five (45) days, and shall not generate further images to be
processed. Unless and until directed by Customer not to do so, ATS shall continue to process all
images taken by Customer before termination and provide all services associated with
processing in accordance with this Agreement, and shall be entitled to all Fees specified in the
Agreement as if the Agreement were still in effect.

4. ASSIGNMENT:
Neither party may assign all or any portion of this Agreement without the prior written consent of
the other, which consent shall not be unreasonably withheld or delayed; provided, however, the
Customer hereby acknowledges and agrees that the execution, delivery and performance of
ATS's rights pursuant to this Agreement shall require a significant investment by ATS, and that,
in order to finance such investment, ATS may be required to enter into certain agreements or
arrangements ("Financing Transactions") with equipment lessors, banks, financial institutions or
other similar persons or entities (each, a "Financial Institution" and collectively; "Financial
Institutions"). The Customer hereby agrees that ATS shall have the right to assign, pledge,
hypothecate or otherwise transfer ("Transfer") its rights, or any of them, under this Agreement to
any Financial Institution in connection with any Financing Transaction between ATS and any
such Financial Institution subject to the Customer's prior written approval, which approval shall
not be unreasonably withheld or delayed

5. FEES AND PAYMENT:
5.1 Customer shall pay for all equipment, services and maintenance based on the fee

schedule indicated in the Exhibit "A", Schedule 1 ("Fees").
5.2 Customer shall pay all Fees due ATS in accordance with the Florida Prompt Payment

Act.
5.3 Unit prices will be fixed for the first three (3) year term contract and thereafter on any

price increases must be mutually agreed to in the renewal agreement.
5.4 Flexible Payment Plan. During the term of the contract, payments by the Customer may

be made to ATS under a Flexible Payment Plan. Under the Flexible Payment Plan, the
Customer may defer certain payments to ATS until the Customer has collected
sufficient funds pursuant to the terms of the contract. If, at the end of the term of the
contract, sufficient funds have not been collected by the Customer to pay the balance
then due to ATS, ATS agrees to waive its right to recovery of any outstanding balance.
For purposes of this clause, the term "funds" means the revenue retained by the
Customer according to the distribution methods applicable under this contract and
applicable state law.
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This clause will be applied as follows:
ATS will maintain an accounting of any net balances owed to ATS. If the amount
collected during a billing period exceeds the amount of ATS invoices during the same
period, the Customer shall pay ATS the total amount due. If the amount collected during
a billing period is less than the amount of ATS invoices during the same period, the
Customer shall pay ATS the amount collected, and may defer payment of the remaining
balance. Payments due to ATS shall be reconciled by applying future funds collected,
first to the accrued balance, and then to the invoice for the current billing period. At any
time that ATS invoices, including any accrued balance, are fully repaid, the Customer will
retain all additional funds collected during that billing period. Such additional funds
(whether reserved in cash or not by the Customer) will be available to offset future ATS
invoices.

6. INTERSECTION AND VIOLATION RATE ANALYSIS:
Prior to implementing the Axsis System, ATS will conduct an analysis of each Approach being
considered for a Camera System as directed by the Customer. If ATS deems necessary, ATS
will use the Axsis VIMS Analysis or other tool(s) or means to complete the analysis over an eight
(8) to twelve (12) hour period. Customer will be provided a report on violations recorded at each
monitored Approach, including the time of day and lanes on which the violations occurred. For
any Approach, if available, recommended by Customer, ATS may install a Camera System.
However, ATS may elect not to install a Camera System where traffic violation data does not
support installation of the Axsis System.

7. COMMUNICATION OF INFORMATION:
ATS agrees that all information obtained by ATS through operation of the Axsis System shall be
made available to Customer at any time during ATS's normal working hours, excluding trade
secrets and other confidential or proprietary information not reasonably necessary for the
prosecution of citations or the fulfillment of Customer's obligation under this Agreement.

8. CONFIDENTIAL INFORMATION:
No information given by ATS to Customer will be of confidential nature, unless specifically
designated in writing as proprietary and confidential by ATS or deemed confidential by operation
of law. Provided, however, nothing in this paragraph shall be construed contrary to the terms and
provisions of any "Open Records Act" or similar laws, insofar as they may be applicable. ATS
shall not use any information acquired by this program with respect to any violations or
Customer's law enforcement activities for any purpose other than the program.

9. OWNERSHIP OF SYSTEM:
It is understood by Customer that the System being installed by ATS is, and shall remain, the
sole property of ATS, unless separately procured from ATS through a lease or purchase
transaction. The System is being provided to Customer only under the terms and for the term of
this Agreement.

10. INDEMNIFICATION AND INSURANCE:
Any Camera System provided by ATS pursuant to this Agreement shall comply with the
maintenance procedures and manufacturer recommendations for that equipment. ATS shall
indemnify and save harmless Customer against claims arising from the ATS's negligent or willful
violations of the maintenance procedures and manufacturer recommendations for operation of
the Camera System.

ATS shall maintain the following minimum scope and limits of insurance:

10.1 Commercial General Liability Insurance including coverage for bodily injury, property
damage, premises and operations, products/completed operations, personal and
advertising injury, and contractual liability with a combined single limit of $1,000,000 per
occurrence. Such insurance shall include Customer, its officers, directors, employees,
and elected officials as additional insureds for liability arising from ATS's operation.

10.2 Workers' Compensation Insurance as required by applicable state law, and Employer's
Liability Insurance with limits of not less than $500,000 each accident; ATS shall at all
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times maintain worker's compensation insurance coverage in the amounts required by
law, but shall not be required to provide such coverage for any actual or statutory
employee of Customer.

10.3 Comprehensive Business Automobile Liability Insurance for all owned, non-ovvned and
hired automobiles and other vehicles use by ATS with a minimum $1,000,000 per
occurrence combined single limit bodily injury and property damage.

Customer and its officers and employees, shall be named as additional insureds on the
comprehensive general liability policies provided by ATS under this Agreement. ATS shall
require any subcontractors doing work under this Agreement to provide and maintain the same
insurance, which insurance shall also name Customer and its officers, employees, and
authorized volunteers as additional insureds.

Certificates showing ATS is carrying the above described insurance, and evidencing the
additional insured status specified above, shall be furnished to Customer within thirty (30)
calendar days after the date on which this Agreement is made. Such certificates shall show that
Customer shall be notified of all cancellations of such insurance policies. ATS shall forthwith
obtain substitute insurance in the event of a cancellation.

Inasmuch as Customer is a body politic and corporate, the laws from which Customer derives
its powers, insofar as the same law regulates the objects for which, or manner in which, or the
concerns under which, Customer may enter into this Agreement, shall be controlling and shall
be incorporated by reference into this Agreement. Customer shall be responsible for vehicle
insurance coverage on any vehicles driven by Customer employees. Coverage will include
liability and collision damage.

11. STATE LAW TO APPLY:
This Agreement shall be construed under and in accordance with the laws of the State of Florida.

12. DISPUTE RESOLUTION:
All disputes arising out of or in connection with the Agreement shall be attempted to be settled
through good-faith efforts between senior management of both parties, followed if necessary
within thirty (30) days by professionally-assisted mediation. Any mediator so designated must be
acceptable to each party. The mediation will be conducted as specified by the mediator and
agreed upon by the parties. The parties agree to discuss their differences in good faith and to
attempt, with the assistance of the mediator, to reach an amicable resolution of the dispute. The
mediation will be treated as a settlement discussion and therefore will be confidential. The
mediator may not testify for either party in any later proceeding relating to the dispute. Recordings
and/or transcripts of the mediation proceedings shall be made in accordance with Florida State
Law. Each party will bear its own costs in the mediation. The fees and expenses of the mediator
will be shared equally by the parties.

12.1 Failing resolution through negotiation or mediation, any remaining dispute shall be
submitted to binding arbitration in accordance with the Arbitration Rules for Professional
Accounting and Related Services Disputes of the American Arbitration Association ("AAA
Rules") before a single arbitrator. The place of arbitration will be mutually agreed upon
within 14 days of a decision to seek arbitration. Limited discovery will be permitted in
connection with the arbitration upon agreement of the parties upon a showing of
substantial need by the party seeking discovery.

12.2 The arbitrator's decision shall follow the plain and natural meaning of the relevant
documents, and shall be final and binding. The arbitrator will have no power to award:
(i) damages inconsistent with the Agreement; or,
(ii) punitive damages or any other damages not measured by the prevailing party's

actual damages, and the parties expressly waive their right to obtain such damages
in arbitration or in any other forum.

12.3 All aspects of the arbitration will be confidential. Neither the parties nor the arbitrator may
disclose the existence, content or results of the arbitration, except as necessary to
comply with legal or regulatory requirements.

12.4 Each party will promptly pay its share of all arbitration fees and costs, provided that such
fees and costs shall be recoverable by the prevailing party as determined by the
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arbitrator. If a party fails to pay such share promptly upon demand, the arbitrator shall
upon written request by the other party, enter a final and binding decision against the
nonpaying party for the full amount of such share, together with an award of attorney's
fees and costs incurred by the other party in obtaining such decision, which decision may
be entered in any court of competent jurisdiction. Except for the failure of a party to pay
arbitration fees and costs that requires resort to the arbitrator to order such payment, the
parties will bear their own attorneys' fees in any matter or dispute under this Agreement.

13. AMENDMENTS TO THE AGREEMENT:
Customer may from time to time consider it in its best interest to change, modify or extend the
terms, conditions or covenants of this Agreement or require changes in the scope of services to
be performed by ATS, or request ATS to perform additional services regardless of and without
invalidating the process that was used to procure the services enumerated under this
Agreement. Any such change, addition, deletion, extension or modification, including any
increase or decrease in the amount of ATS' compensation, must be agreed upon by and between
Customer and ATS incorporated in written amendments (herein "Amendments") to this
Agreement. Such Amendments shall not invalidate the procurement process or this Agreement
nor relieve or release ATS or Customer of any of its obligations under this Agreement unless
stated therein. No oral amendments, changes, or modifications to this Agreement are permitted.

14. LEGAL CONSTRUCTION:
In case any one or more of the provisions contained in this Agreement shall for any reason be
held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or
unenforceability shall not affect any other provision thereof and this Agreement shall be
construed as if such invalid, illegal, or unenforceable provision had not been contained herein.

15. PRIOR AGREEMENT SUSPENDED:
This Agreement constitutes the sole and only agreement of the parties and supersedes any prior
understanding, written or oral, between the parties respecting the written subject matter.

16. NO AGENCY:
ATS is an independent contractor providing services to Customer, and the employees, agents
and servants of ATS shall in no event be considered to be the employees, agents or servants of
Customer. This Agreement is not intended to create an agency relationship between ATS and
Customer, except as expressly provided in Exhibit B hereto.

17. FORCE MAJEURE:
Neither party will be liable to the other or be deemed to be in breach of this Agreement for any
failure or delay in rendering performance arising out of causes beyond its reasonable control and
without its fault or negligence. Such causes may include but are not limited to, acts of God or the
public enemy, terrorism, significant fires, floods, earthquakes, epidemics, quarantine restrictions
strikes, freight embargoes, unusually severe weather, or governmental authorities approvaÍ
delays which are not caused by any act or omission by ATS. The party whose performance is
affected agrees to notify the other promptly of the existence and nature of any delay.

18. TAXES:
In the event that any excise, sales or other taxes are due relating to this Agreement, Customer
will be responsible for the payment of such taxes.

19. NOTICES:
Any notices or demand which, under the terms of this Agreement or under any statute, must or
may be given or made by ATS or Customer shall be in writing and shall be given or made by
personal service, telegram, first class mail, FedEx, or by certified or registered mail to the parties
at the following address:

TO THE CUSTOMER:
Town of Davie, Florida
6591 Orange Drive
Davie, FL 33314
Attention: Gary Shimun

Town Administrator

TO ATS:
American Traffic Solutions, Inc.
7681 East Gray Road
Scottsdale, Arizona 85260
Attention: Adam E. Tuton

Chief Operating Officer
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EXHIBIT A
SERVICE FEE SCHEDULE

1.0 Description of Pricing pee
Fees are based on per camera and are as follows:
Option 1: Flat Fee per Camera per Month $4,750
(Plus certified mail processing surcharge of $4 per piece metered for mailing
Uniform Traffic Citations, no return receipt)

Option 2: Lane based pricing
(Plus certified mail processing surcharge of $4 per piece metered for mailing
Uniform Traffic Citations no return receipt) $3,750

�042For 1 or 2 lanes $4,750
�042For 3 or 4 lanes $5,750
�042For 5 or 6 lanes

Service Fees include: Fee includes all costs required and associated with camera system
installation, maintenance and on-going field and back-office operations. Includes red-light
camera equipment for a 4-lane approach (except for Option 2) with up to two (2) signal phases,
installation, maintenance, violation processing services, DMV records access, mailing of Notice
of Violation in color with return envelope, lockbox and epayment processing services, call
center support for general program questions and public awareness program support.

Note: Customer will notify ATS which Pricing Fee Option to utilize within 30 days of Agreement
being executed by both parties.

2.0 Optional Collection Services: ATS may initiate collection efforts of delinquent notices upon
written request by Customer, so long as collection of said recovered revenue amounts do not
conflict with State Law. ATS will be entitled to receive portions of the collected revenue as
noted below. The maximum is 30% total for both pre-collection and collection. For those
accounts in default that go to collection, this is in addition to our Fees noted above.

Pre-Collection Letters 10% of Recovered Revenue
Delinquent Collections Services 30% of Recovered Revenue

Pricing valid through December 23, 2010..
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EXHIBIT B
SCOPE OF WORK

l. ATS SCOPE OF WORK

1.2 ATS IMPLEMENTATION

1.2.1 ATS agrees to provide the solution for Camera Systems to the Customer as
described in this Agreement, except for those items identified in Section 2 titled
"Customer Scope Of Work". ATS and Customer understand and agree that new or
previously unforeseen requirements may, from time to time, be identified and that the
parties shall negotiate in good faith to assign to the proper party the responsibility and
cost for such items. In general, if work is to be performed by the Customer, unless
otherwise specified, Customer shall not charge ATS for the cost. All other in-scope
work, external to Customer, is the responsibility of ATS.

1.2.2 ATS agrees to make every effort to adhere to the Project Time Line agreed upon
between the parties.

1.2.3 ATS will assist Customer with video evaluation of candidate sites using the Axsis
VIMS system.

1.2.4 ATS will install Camera Systems at a number of intersections or grade crossing
approaches to be agreed upon between ATS and Customer after completion of site
analyses, unless identified in Exhibit C of this Agreement. In addition to any initial
locations, the parties may agree from time to time to add to the quantities and locations
where Camera Systems are installed and maintained.

1.2.5 ATS will operate each Camera System on a 24-hour basis, barring downtime for
maintenance and normal servicing activities.

1.2.6 ATS' in-house Communications Department will assist Customer with public
information and outreach campaign strategies. In addition, depending upon the agreed-
upon strategy, ATS may pay for agreed upon extra scope expenditures for public
relations consultants, advertising, or media relations provided that such extra scope
expenditures will be reimbursed to ATS from collected revenue.

1.2.7 ATS agrees to provide a secure web site (www.violationinfo.com) accessible to
Owners who have received Notices of Violation or Uniform Traffic Citations by
means of a Notice # and PIN, which will allow violation image and video viewing.

1.2.8 Customer and ATS will complete the Project Business Rules Process Work Flow
design within thirty (30) days of the Effective Date, unless mutually agreed to
otherwise by both parties.

1.2.9 Unless otherwise notified, ATS will provide technician site visits to each Camera
System once per month to perform preventive maintenance checks consisting of
camera enclosure lens cleaning; camera, strobe and controller enclosure cleaning;
inspection of exposed wires; and, general system inspections and maintenance.

1.2.10 ATS shall repair a non-functional Camera System within seventy-two (72) hours of
determination of a malfunction, except for those causes of Force Majeure as outlined in
Section 17.0 General Terms and Conditions of this Agreement.

1.2.11 ATS shall repair the Axsis VPS System within one (1) business day from the time of
reported outage. Outages of Customer internet connections or infrastructure are
excluded from this service level.

1.2.12 For any Customer using ATS lockbox or epayment services, ATS will establish a
demand deposit account bearing the title, "American Traffic Solutions, Inc. as agent for
Customer" at U.S. Bank. All funds collected on behalf of Customer will identify the
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account to receive funds wired from U.S. Bank. Customer shall sign a W-9 and
blocked account agreement, to be completed by Customer, to ensure Customer's
financial interest in said U.S. Bank account is preserved.

1.2.13 ATS shall provide training for personnel of the Customer, including, but not
limited to, the persons who Customer shall appoint as Traffic infraction Enforcement
Officers and other persons involved in the administration of the program, regarding the
operation of the ATS System and the program. This shall include training with
respect to the ATS System and its operations, strategies for presenting Infractions
Data in court and judicial proceedings and a review of the Enforcement
Documentation.

1.3 ATS OPERATIONS

1.3.1 ATS shall provide Customer with an automated web-based citation processing system
(Axsis VPS) including image processing, color printing and mailing of a Notice of
Violation per chargeable event. Each Notice of Violation shall be delivered by first
class mail to the Owner within the statutory period. Mailings to Owners responding to
Notices of Violation identifying drivers in affidavits or non-liability or by rental car
companies are also included according to each pricing option.

1.3.2 ATS shall act as Customer's agent for the limited purpose of making an initial
determination of whether Recorded Images should be forwarded to the Traffic
Infraction Enforcement Officer to determine whether a Violation has occurred and
shall not forward for processing those Recorded Images that clearly fail to establish the
occurrence of a Violation.

1.3.3 Text only reminder notices may be delivered by first class or other mail means for
additional compensation to ATS as agreed by the parties in Exhibit A.

1.3.4 Upon expiration of the due date of the Notice of Violation, Axisis VPS shall issue a
Uniform Traffic Citation, which shall be delivered by certified mail to the Owner within
the statutory period. The issuance of the Uniform Traffic Citation shall be based on
the Traffic Infraction Enforcement Officer's approval, as provided in Section 2.4 of
this Exhibit A, of the Notice of Violation.

1.3.5 ATS shall make available a form of affidavit, approved by Customer, to be used by an
Owner who wishes to establish the existence of an exemption to a Notice of Violation
or Uniform Traffic Citation as provided in Section 316.0083(1)(d)1 of the Florida
Statutes.

1.3.6 Axsis VPS shall apply an electronic signature to a Notice of Violation or Uniform
Traffic Citation, when authorized to do so by an approving Traffic Infraction
Enforcement Officer.

1.3.7 ATS shall obtain in-state vehicle registration information necessary to issue citations
assuming that it is named as Customer's agent for these purposes.

1.3.8 ATS shall seek records from out-of-state vehicle registration databases and apply
records found to issue Notices of Violation and Uniform Traffic Citations for
Customer according to each pricing option.

1.3.9 If Customer is unable to or does not desire to integrate ATS data into its adjudication
system, ATS shall provide an on-line adjudication processing module, which will enable
the adjudication function to review cases, related images, correspondence and other
related information required to adjudicate the disputed Uniform Traffic Citation. The
system will also enable the adjudication staff to accept and account for payments. Any
costs charged by a third party vendor related to the provision of ATS data to the
adjudication system may, at ATS's option, be advanced to or on behalf of Customer,
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and recovered by ATS from Customer as an additional charge on its invoice submitted
to Customer pursuant to Section 5 of this Agreement.

1.3.10 Customer shall be able to use the Axsis VPS System to run and print standard system
reports.

1.3.11 If required by the Court or prosecutor, ATS shall provide Customer with, or train a local
expert witness able to testify in Court on matters relating to the accuracy, technical
operations, and effectiveness of the Axsis System until judicial notice is taken.

1.3.12 In those instances where damage to a Camera System (or sensors where approved)
is caused by negligence on the part of Customer or its authorized agent(s), ATS will
provide Customer an estimate of the cost of repair. Upon authorization to proceed with
the repairs or replacement, ATS shall replace or repair any damaged equipment and
invoice Customer for the pre-approved repair cost. ATS shall bear the cost to replace
or repair equipment damaged in all other circumstances.

1.3.13 ATS shall provide a help-line to assist Customer resolve any problems encountered
regarding its Camera System and/or citation processing. The help-line shall function
during normal business hours.

1.3.14 As part of its Camera System, ATS shall provide Owners with the ability to view
Recorded Images of Violations involving their motor vehicles online. This online
viewing system shall include a link to the ATS payment website(s) and may offer the
opportunity to download a form affidavit to establish an exemption under Section
316.0083(1)(d) of the Florida Statutes. Online-obtained affidavits submitted in response
to a Notice of Violation or Uniform Traffic Citations shall be directed to and
processed by ATS and communicated to Customer via the Axsis System.

II. CUSTOMER SCOPE OF WORK

2.2 GENERAL IMPLEMENTATION REQUIREMENTS

2.2.1 Within seven (7) business days of the Effective Date, Customer shall provide ATS
with the name and contact information for a project manager with authority to coordinate
Customer responsibilities under this Agreement.

2.2.2 Within seven (7) business days of the Effective Date, Customer shall provide ATS
with the name and contact information for a Uniform Traffic Citation manager
responsible for oversight of all Uniform Traffic Citation-related program requirements.

2.2.3 Within seven (7) business days of the Effective Date, Customer shall provide ATS
with the name(s), contact information, and electronic signature(s) of all Traffic
Infraction Enforcement Officers authorized by Customer's police or sheriff's
department to approve and issue Notices of Violation and Uniform Traffic Citations.

2.2.4 Customer shall establish a method by which an Owner who has received a Notice of
Violation or a Uniform Traffic Citation may review the images and video evidencing
the Violation at www.violationinfo.com free of charge. This may be at a publicly
available terminal at a Customer facility or by appointment with the Uniform Traffic
Citation manager.

2.2.5 Customer shall make every effort to adhere to the Project Implementation Timeline to
be agreed upon between both parties.

2.2.6 Customer shall direct the Chief of Police or approved alternate to execute the ATS
DMV Subscriber Services Agreement (Exhibit F) to provide verification to the State
Department of Motor Vehicles, National Law Enforcement Telecommunications
System, or appropriate authority indicating that ATS is acting as an Agent of Customer
for the purposes of accessing vehicle ownership data pursuant to the list of permissible
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uses delineated in the Drivers Privacy Protection Act 18 U.S.C. 2721, Section (b) (1)
and as may otherwise be provided or required by any provision of applicable state law.

2.2.7 Customer and ATS shall complete the Project Business Process Work Flow design
within thirty (30) calendar days of last contract execution date.

2.2.8 Customer is responsible for notifying ATS of any legislative and/or ordinance changes
in writing within forty-eight (48) hours of the first read or proposed legislation. ATS will
not be responsible for any damages if not notified within time noted.

2.2.9 Customer is responsible for all final jurisdictional issues.

2.3 STREETS AND TRAFFIC DEPARTMENT OPERATIONS

2.3.1 If Customer chooses to move a Camera System to a new approach after initial
installation, it shall pay the costs to relocate the System.

2.3.2 Customer will design, fabricate, install and maintain red light camera warning signs
required by law to be posted in connection with the use of a Camera System. If
Customer cannot provide such signage, ATS will do so and charge the costs to
Customer.

2.3.3 ATS shall receive authorization to access to traffic signal phase connections according
to approved design.

2.3.4 Customer shall allow ATS to access power from existing power sources at no cost and
shall allow or facilitate access to traffic signal phase connections to a pull box, pole
base, or controller cabinet nearest to each Camera System within Customer's
jurisdiction. The costs of any additional conduit or power infrastructure needed to
support installation of the Camera System shall be funded by ATS. ATS will agree to
cover these upfront costs and recover the costs from the collected revenue in addition
to its normal fees.

2.3.5 Customer shall approve or reject ATS's submitted plans within seven (7) business
days of receipt and shall limit iterations to a total of ten (10) revisions beyond the
initially submitted plans. Total plan approval duration shall not exceed twenty (20)
business days.

2.3.6 ATS or its subcontractor(s) shall be responsible for all for building, construction,
electrical, street use and/or pole attachment permits.

2.3.7 Customer shall allow ATS to install vehicle detection sensors in the pavement of
roadways within Customer's jurisdiction, as permitted.

2.3.8 Customer shall allow ATS to build needed infrastructure into any existing Customer
owned easement, as permitted.

2.3.9 If use of private property right of way is needed, Customer shall assist ATS in
acquiring permission to build in existing utility easements as necessary. Any additional
cost for private property right of way lease/rental costs shall be borne by Customer.

2.4 LAW ENFORCEMENT DEPARTMENT OPERATIONS

2.4.1 Customer's Traffic infraction Enforcement Officer(s) shall process each potential
violation in accordance with State Law and/or Municipality Ordinances within three (3)
business days of its appearance in the Law Enforcement Review Queue, using Axsis to
determine which violations will be issued as Notices of Violation.

2.4.2 Within seven (7) days of last contract execution, ATS shall provide customer with a
form of Uniform Traffic Citation that complies with the provisions of Chapter 316 of
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the Florida Statutes, with the understanding that some modifications may be necessary
to enable use with ATS's systems.

2.4.3 If an owner who receives a Notice of Violation fails to pay the statutory penalty or
submit an affidavit that complies with all requirements provided in Section
316.0083(1)(d) of the Florida Statutes within the time period provided in Section
316.0083(1)(b) of the Florida Statutes, the issuance of a Uniform Traffic Citation will
automatically occur based on the prior Traffic Infraction Enforcement Officer
approval of the Notice of Violation.

2.4.4 Customer shall provide ATS with instructions or specifications for the treatment of
affidavits, with the understanding that some modifications may be necessary to ensure
compatibility with ATS's processes.

2.4.5 For optimal utilization, Customer workstation computer monitors for citation review and
approval should provide a resolution of 1280 x 1024.

2.4.6 For optimal data throughput, Customer workstations should be connected to a high-
speed internet connection with bandwidth of T-1 or greater.

2.4.7 Customer shall provide signatures of all authorized Law Enforcement users who will
review events and approve citations on forms provided by ATS.

2.5 ADJUDICATION OPERATIONS

2.5.1 If Customer does not provide payment processing services, Customer shall use ATS
payment processing services. The fees for lockbox and epayment services are
presented in Exhibit A.

2.5.2 Customer shall provide a magistrate, judge or hearing officer and adjudication facilities
to schedule and hear disputed Uniform Traffic Citations.

2.5.3 Customer shall handle inbound and outbound phone calls and correspondence from
defendants who have questions about disputes, and other issues relating to citation
adjudication. Customer may refer citizens with questions regarding ATS or Axsis
technology and processes to websites and/or toll free telephone numbers provided by
ATS for that purpose.

2.5.4 Any potential, one time, direct costs to ATS to develop an interface between a court
system will be initially paid by ATS and any such cost will be reimbursed to ATS from
collected revenues in addition to its normal fees in Exhibit A.

2.6 INFORMATION TECHNOLOGY DEPARTMENT OPERATIONS

2.6.1 in the event that remote access to the ATS Axsis VPS System is blocked by Customer
network security infrastructure, Customer's Department of Information Technology
shall coordinate with ATS to facilitate appropriate communications while maintaining
required security measures.
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EXHIBIT C
DESIGNATED INTERSECTIONS

Customer will designate first phase implementation of cameras at designated intersection approach or
approaches. ATS shall make its best efforts to install a camera system within thirty (30) days of permits
being granted and power delivered for each agreed upon approach, providing that ATS has received
permission for all implementations in writing from any third-party sources.

Implementation and installation of any approach is subject to site selection and/or video analysis and, law
enforcement and engineering results. Additional approaches rnay be selected in addition to first phase
implementation and may be selected based on traffic crash data, traffic citation data, law enforcement
officer observations and/or vide survey of violations of Customer's designated intersection(s). ATS will
provide Customer with evaluation of candidate approach sites using the AXSIS VIMS systern or some
other means to assist Customer in its recommendations.

Confidential
Page 13 of 14

Davie, FL-ATS Prof. Services Agreement-2010.1221 Town of Davie, FI

730



EXHIBIT D
DMV SERVICES SUBSCRIBER AGREEMENT

ATS requires that your agency certify the intended use of the information made available to your
agency through our services and that such uses are in compliance with the Federal Driver's
Privacy Protection Act Title XXXI and other applicable laws governing dissemination of public
records. Based on your agency's intended use of such information, ATS will either grantpermission to use the service or deny the application. Please specify any of the following
permissible uses under §2721 that apply:

(1) For use by any government agency, including any court or law enforcement agency
in carrying out its functions, or any private person or entity acting on behalf of a
Federal, State or local agency in caring out its functions.

(4) For use in connection with any civil, criminal administrative, or arbitral proceeding in
any Federal, State, or local court or agency or before any self-regulatory body
including the service of process, investigation in anticipation of litigation, and the
execution or enforcement of judgments and orders, or pursuant to an order of a
Federal, State, or local court.

(7) For use in providing notice to the owners of towed or impounded vehicles.

O (10) For use in connection with the operation of private toll transportation facilities.
In consideration of ATS making its Services available, Subscriber agrees to:

utilize ATS provided data only for the purpose(s) specified above; and
si) request such information only for the Subscriber's exclusive use in the ordinary

course of Subscriber's business and not for resale.

I certified that I am authorized to execute the Subscribe Use Certification on behalf of the
Subscriber listed below. On behalf of such Subscriber, I certify that the above statements are true
and correct. Subscriber acknowledges and agrees that ATS may from time to time audit
Subscriber's use of ATS' Services to ensure that such use is consistent with the intended uses
set forth above and with all applicable laws.

This agreement shall be for year(s) commencing on the date below and shall automatically
renew annually. This agreement may be terminated within thirty (30) days notice of the
anniversary date, annually.

SUBSCRIBER INFORMATION
Subscriber Agency/Name:
NLETS Agency ORI:
Name of Authorized Representative:
Title of Authorized Representative:
Mailing Address:
City: State: | | Zip Code: |Telephone: ( ) - | Fax: ( ) - Email:

Signature of Authorized Representative:

Date Signed:
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RESOLUTION R10- / / f
2
3 A RESOLUTION OF THE CITY COMMISSION OF THE CITY
4 OF BOYNTON BEACH, FLORIDA, APPROVING AND
5 AUTHORIZING EXECUTION BY THE CITY MANAGER AND
6 CITY CLERK OF AMENDMENT NO 1 TO THE EXCLUSIVE
7 AGREEMENT BETWEEN THE CITY OF BOYNTON BEACH
8 AND AMERICAN TRAFFIC SOLUTIONS FOR PHOTO RED
9 LIGHT ENFORCEMENT PROGRAM; AND PROVIDING AN

10 EFFECTIVE DATE.
11 I
12 WHEREAS, in 2009, the City entered into an Agreement with American Traffic

13 Solutions, Inc. (ATS) to implement a red light camera enforcement program pursuant to

14 City Ordinance 08-034; and

15 WHEREAS, as a result of State Law enacted during the 2010 Legislative Session,

16 it was necessary for the City to amend its ordinance and implement the red light camera

17 enforcement program pursuant to the State Law; and

18 WHEREAS, it was also necessary for the City to amend its Agreement with ATS

19 since the scope of services and the compensation structure changed as a result of the State

20 Law; and

21 WHEREAS, the City Commission of the City of Boynton Beach, Florida deems it

22 in the best interest of its residents and citizens to approve the Amendment No. 1 to the

23 Exclusive Agreement Between the City of Boynton Beach and American Traffic Solutions

24 . for Photo Red Light Enforcement Program and authorize the City Manager and City Clerk

25 , to execute the document.

26 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION

27 OF THE CITY OF BOYNTON BEACH, FLORIDA, THAT:

28 Section 1. The foregoing "Whereas" clauses are hereby ratified and confirmed
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1 as being true and correct and are hereby made a specific part of this Resolution upon

2 adoption hereof.

3 Section 2. The City Commission of the City of Boynton Beach, Florida does

4 hereby authorize and approve execution by the City Manager and City Clerk of the

5 Amendment No. I to the Exclusive Agreement Between the City of Boynton Beach and

6 American Traffic Solutions for Photo Red Light Enforcement Program, a copy of which is

7 attached hereto as Exhibit "A".

8 Section 3. This Resolution will become effective immediately upon passage.

9 PASSED AND ADOPTED this 1 day of September, 2010.

10
11 CITY F BOYNTON BEACH, FLORIDA
12
13
14 Mayor - Jo odriguez
15 ,
16
17 Vic ay - rlene Ross
18
19
20 o is oner - William Drlove

22
23 Commissioner - Woodrow . ay

5
26 Commissioner - te n F) >lzman
27 ATTEST:

30 Jane M. Prainito, MMC
31 Clerk
32
33
34
35 (
36

i
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AMENDMENT NO. 1 TO THE EXCLUSIVE AGREEMENT BETWEEN
THE CITY OF BOYNTON BEACH AND AMERICAN TRAFFIC SOLUTIONS

FOR PHOTO RED LIGHT ENFORCMENT PROQRAM

This Amendment No. 1 (the "Amendment") to the Exclusive Agreement Between
The City of Boynton Beach and American Traffic Solutions For Photo Red Light
Enforcement Program dated as gf August 3, 2009 (the "Agreement'') is made and
effective as of this day ofàp p , 2010 by and between the City of Boynton
Beach, Florida, a municipal corporatioh (the "City") and American Traffic Solutions, Inc.,
a Kansas corporation ("Vendor").

Recitals

WHEREAS, on or about December 16, 2008, the City adopted Ordinance No.
08-34, codified at Chapter 14.5 of the City's Code of Ordinances, which provides for the
enforcement of red light violations using traffic infraction detectors (the "Ordinance");
and

WHEREAS, on or about August 3, 2009, the City and Vendor entered into the
Agreement, whereby the City and Vendor agreed to the provision by Vendor of services
to the City in connection with the enforcement of the Ordinance, subject to the terms
and conditions stated in the Agreement; and

WHEREAS, the Agreement provides that "the City Commission finds it in the
best interest of the City to utilize the competitive bidding process employed by the City
of Aventura, and award an Agreement to Vendor along the same terms and conditions
as set forth within the February 8, 2008, Agreement between the City of Aventura and
Vendor, except as amended herein" (the February 8, 2008 Aventura Agreement is
referred to herein as the "Aventura Agreement"); and

WHEREAS, on or about May 13, 2010, the Governor of the State of Florida
signed CS/CS/HB325 into law, resulting in the Law of Florida 2010-80 taking effect on
July t 2010; and

WHEREAS, Law of Florida 2010-80 expressly authorizes municipalities to use
traffic infraction detectors to enforce certain provisions of Chapter 316 of the Florida
Statutes, subject to certain requirements; arid

WHEREAS, the City has amended Ordinance No. 08-34 and Chapter 14.5 of the
City's Code of Ordinances to provide for the enforcement of red light violations using
traffic infraction detectors in accordance with the provisions of Law of Florida 2010-80;
and

WHEREAS, the City and Vendor wish to amend and modify the Agreement to
align the provision of services by Vendor with the provisions of Law of Florida 2010-80;
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Terms and Conditions

NOW, THEREFORE, in consideration of the mutual covenants and agreements
set forth herein and for other valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, Contractor and City agree that the Agreement shall be and
hereby is amended and modified on the terms provided herein:

1. Recitals. The preceding recitals are true and correct and are
incorporated into this Amendment by reference.

2. Definitions. Section 1 of the Aventura Agreement, as incorporated into
the Agreement, is deleted and replaced with the following:

1.0 Definitions. The following words and phrases shall have the following
meaning in this Agreement:

3. Definition of "Authorized Employee." Section 1.1 of the Aventura
Agreement, as incorporated into the Agreement, is deleted and replaced with the
following:

1.1 "Authorized Employee" means a Traffic infraction Enforcement
Officer, whose duties and qualifications are set forth in Law of
Florida 2010-80, as may be amended or recodified from time to
time.

4. Definition of "City Ordinance." Section 1.3 of the Aventura Agreement,
as incorporated into the Agreement, is deleted and replaced with the following:

1.3 "City Ordinance" means Chapter 14.5 of the City's Code of
Ordinances, as may be amended or recodified from time to time.

5. Definition of "Civil Fee." Section 1.4 of the Aventura Agreement, as
incorporated into the Agreement, is deleted and replaced with the following:

1.4 "Civil Fee" means the penalty assessed for violations of Florida
Statutes §§ 316.074(1) or 316.075(1)(c)1 pursuant to Florida
Statutes § 316.0083, as may be amended or recodified from time to
time.

6. Definition of "Enforcement Documentation." Section 1.8 of the
Aventura Agreement, as incorporated into the Agreement, is deleted and replaced with
the following:

1.8 "Enforcement Documentation" means the necessary and
appropriate documentation related to the issuance and collection of
Notices of Violation for the enforcement of infractions including
Notices of Violation, instructions for Notices of Violation, form
affidavits, instructions for form affidavits, reminder letters, a
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numbering sequence for Notices of Violation, chain of custody
records, and technical support documentation.

7. Definition of "Infraction." Section 1.11 of the Aventura Agreement, as
incorporated into the Agreement, is deleted and replaced with the following:

1.11 "Infraction" means any violation of Florida Statutes §§ 316.074(1) or
316.075(1)(c)1 that may be enforced pursuant to F|orida Statutes §
316.0083, as may be amended or recodified from time to time.

8. Definition of "Notice of Infraction." Section 1.15 of the Aventura
Agreement, as incorporated into the Agreement, is deleted and replaced with the
following:

1 15 "Notice of Violation" shall mean the notice of an Infraction, which is
delivered by first class mail by Vendor to the owner of a motor
vehicle involved in an infraction based upon the appropriate
Enforcement Documentation pursuant to the requirements of Law
of Florida 2010-80, as may be amended or recodified from time to
time.

All references to the term "Notice of Infraction" in the Aventura Agreement, as
incorporated into the Agreement, and the Agreement are deleted and replaced with the
term "Notice of Violation."

9. Definition of "Ordinance." Section 1.17 of the Aventura Agreement, as
incorporated into the Agreement, is deleted and replaced with the following:

1.17 "Ordinance" shall mean Chapter 14.5 of the City of Boynton
Beach's Code of Ordinances, as may be amended or recodified
from time to time.

10. Definition of "Potential infraction." Section 1.20 of the Aventura
Agreement, as incorporated into the Agreement, is deleted and replaced with the
following:

1.20 "Potential infraction" means, with respect to any motor vehicle
passing through a Designated intersection, the data collected by
the Vendor System with respect to such motor vehicle, which data
shall be processed by the Vendor System for the purposes of
allowing the Authorized Employee to review such data and
determine whether an Infraction has occurred.

11. Removal of Duplicate Definitions of "Traffic Safety Camera
Program." Section 1.25 of the Aventura Agreement, as incorporated into the
Agreement, is retitled "Photo Red Light Enforcement Program."
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12. Definition of "Warning Period." Section 1.28 of the Aventura
Agreement, as incorporated into the Agreement, is deleted and replaced with the
following:

1.28 "Warninq Period" means the period of 30 days prior to the
Installation Date of the first intersection approach.

13. Prosecution. Section 3.4 of the Aventura Agreement, as incorporated
into the Agreement, is deleted and replaced with the following:

3 4 Prosecution. The City shall prosecute Infractions pursuant to the
terms, procedures, and requirements of the City Ordinance and
general law, subject to the City's routine law enforcement
discretion.

14. Fees and Payment. Section 6 of the Agreement will now include
this wording as follows:

Flexible Payment Plan. During the term of the contract, payments by the
Customer may be made to ATS under a Flexible Payment Plan. Under
the Flexible Payment Plan, the Customer may defer certain payments to
ATS until the Customer has collected sufficient funds pursuant to the
terms of the contract. If, at the end of the term of the contract, sufficient
funds have not been collected by the Customer to pay the balance then
due to ATS, ATS agrees to waive its right to recovery of any outstanding
balance. For purposes of this clause, the term "funds" means the revenue
retained by the Customer according to the distribution methods applicable
urlder this contract and applicable state law.

This clause will be applied as follows:
ATS will maintain an accounting of any net balances owed to ATS. If the
amount collected during a billing period exceeds the amount of ATS
invoices during the same period, the Customer shall pay ATS the total
amount due. if the amount collected during a billing period is less than
the amount of ATS invoices during the same period, the Customer shall
pay ATS the amount collected, and may defer payment of the remaining
balance. Payments due to ATS shall be reconciled by applying future
funds collected, first to the accrued balance, and then to the invoice for
the current billing period. At any time that ATS invoices, including any
accrued balance, are fully repaid, the Customer will retain all additional
funds collected during that billing period. Such additional funds (whether
reserved in cash or not by the Customer) will be available to offset future
ATS invoices.

15. Termination for Cause. Section 6.1 of the Aventura Agreement, as
incorporated into the Agreement, is deleted and replaced with the following:
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6.1 Termination for Cause: Either party shall have the right to
terminate this Agreement immediately by written notice to the other
if (i) state or federal statutes are amended, or regulations adopted
by agencies with jurisdiction, to prohibit the operation of photo red
light enforcement systems, to make it impracticable to operate the
red light enforcement program, or to impose restrictions on
revenues and uses that are materially contrary to the terms of this
Agreement or the provisions of the current State Law: (ii) any court
having jurisdiction over the City rules or declares, that the city's red
light enforcement program, or the program set forth in the State
Law, is invalid, or results from Vendor System of photo red light
enforcement are inadmissible in evidence due to a defect in the
manner in which such results were obtained or processed (in which
case, Vendor shall have the opportunity to cure such defect, as
provided below), or otherwise renders a decision that makes it
impracticable to operate the red light enforcement program; (iii) a
determination by a court of competent jurisdiction or other
applicable dispute resolution forum that Vendor has infringed upon
a third party's patent, trademark, copyright, trade secret or other
intellectual property; (iv) the other party commits a material breach
of any of the provisions of this Agreement; and (v) Vendor's non-
payment of revenues to City as required by this Agreement,

in the event of a termination due to this Section, City shall be
relieved of any further obligations to Vendor other than as specified
herein. Either party shall have the right to remedy the cause for
termination within forty-five (45) calendar days (or within such other
time period as the City and Vendor shall mutually agree, which
agreement shall not be unreasonably withheld or delayed) after
written notice from the non-causing party setting forth in reasonable
detail the events of the cause for termination.

The rights to terminate this Agreement given in Section 6.1 shall be
without prejudice to any other right or remedy of either party in
respect of the breach concerned (if any) or any other breach of this
Agreement.

16. Warning Period. Section 6.2 of the Aventura Agreement, as incorporated
into the Agreement, is deleted and replaced with the following:

6.2 Warninq Period. Vendor shall provide assistance to the City for a
periodic announcement and awareness campaign required thirty
(30) days in advance of the commencement of the City's program.

17. Procedures for Processing Payments. Sections 7.2, 7.3, and 7.4 of the
Aventura Agreement, as incorporated into the Agreement, are deleted and replaced
with the following:
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7.2 Vendor shall be responsible for processing payments of Civil Fees
paid pursuant to Notices of Violation and, to the extent practicable
and permitted by the court, Uniform Traffic Citations. Vendor shall
provide payment means through mail, telephone and on-line
processes. Vendor shall track all payments and handle all applied
payments, unapplied payments, overpayments, refunds,
adjustments, dismissals and reversals. Any payments made in
person to the City will be taken by the City and applied through
Axsis System.

7 3 Vendor's lockbox shall remit to the designated City account all
payments received during a week, no later than 5:00 p.m. Eastern
Time on Tuesday of the following week. If such Tuesday is a legal
holiday or a day upon which banking services are not available,
Vendor's lockbox shall remit such payments on the next day that is
not a legal holiday and that banking services are available.

7.4 Vendor shall invoice the City for all applicable fees for services
rendered by Vendor pursuant to this Agreement according to the
fee schedule delineated on Exhibit F. Along with the invoice,
Vendor shall provide information to the City, in a format acceptable
to the City, supporting the invoice amounts forwarded by Vendor to
the City. In addition, City shall have access to Vendor's financial
records evidencing payments for all paid Notices of Violation and
for Uniform Traffic Citations (the "UTC") for red zone infractions at
City's Designated Intersections upon City's reasonable request.

18. Legal Challenges and Indemnification. Sections 10.4, 10.5, 10.6, and
10.8 of the Agreement are deleted, except that the provisions of Section 10.4 (cost of
legal challenges) shall continue in full force and effect as to any legal challenge within
the scope of Section 10.4 to the extent that such legal challenge (a) was filed with a
court of competent jurisdiction on or before June 30, 2010 or (b) is based upon the
Photo Red Light Enforcement Program as it existed and was operated prior to July 1,
2010. In the event of any legal challenge to the City's enforcement of the State Law,
Vendor shall provide reasonable administrative assistance to the City in responding to
that challenge, including, but not limited to, providing reasonable assistance to the City
in responding to discovery sought from the ,City, providing reasonable assistance to the
City in explaining and presenting the technicial aspects and operations of the Vendor
Photo Red Light System, and providing reasonable assistance to the City in identifying
and locating violations.

19. Exhibits. Exhibits A, B, C, D, and F to the Agreement are deleted and
replaced with Exhibits A, B, C, D, and F to this Amendment. The terms of Exhibit "F",
"Service Fee Schedule" (the "Schedule"), shall be subject to the following conditions:

A. Reopener. If the provisions of the Service Fee Schedule (Exhibit F)
have operated to the material financial detriment of a party when compared to the
operation of the Photo Red Light Enforcement Program prior to the execution of this
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Amendment No. 1, then that party may provide the other party with written notice
explaining how the Service Fee Schedule has operated to that party's material financial
detriment and requesting to negotiate an amendment to the Service Fee Schedule (a
"Reopener Notice"). The parties shall act in good faith to negotiate an amendment to
the Service Fee Schedule that addresses, in a manner that is fair and equitable to both
parties, the matters raised in the Reopener Notice. If the parties fail to reach agreernent
upon an amendment to the Service Fee Schedule within 90 days of the Reopener
Notice, then either party shall have the right to terminate this Agreement without penalty
or early termination fee, subject to the terms and conditions of Section 6.3 of the
Agreement, by providing 30 days advance written notice to the other party, such notice
to be given no later than 100 days from the Reopener Notice. This provision shall
expire and be of no further force or effect 365 days from the Effective Date (the
"Expiration Date"); provided, however, that if a Reopener Notice is given pursuant to this
section before the Expiration Date, the parties shall have the negotiation and
termination rights provided in this Section, notwithstanding the passage of the
Expiration Date, solely with respect to that Reopener Notice.

20. Most Favored Governmental Entities. The Vendor agrees that if, after
the Effective Date of this Amendment No. 1, it enters into an agreement for the same or
substantially similar scope of services with another local government in Florida which
contains a term or condition, including fees, charges or costs, that are more favorable
than the terms in the Agreement, as modified by this Amendment, the City may provide
Vendor with written notice explaining how the new agreement is for the same or
substantially similar services and how the new agreement contains terms or conditions
that are more favorable than the terms in the . Agreement, as modified by this
Amendment and requesting to negotiate an amendment to the Agreement (a "New
Agreement Notice"). The parties shall act in good faith to negotiate an amendment to
the Agreement that addresses, in a manner that is fair and equitable to both parties, the
matters raised by the City in the New Agreement Notice. If the parties fail to reach
agreement upon an amendment within 90 days of the New Agreement Notice, then the
City shall have the right to terminate this Agreement without penalty or early termination
fee, subject to the terms and conditions of Section 6.3 of the Agreement, by providing
30 days advance written notice to the Vendor, such notice to be given no later than 100
days from the New Agreement Notice.

21. Effect of Amendment on Agreement. Except as expressly amended or
modified by the terms of this Amendment, all terms of the Agreement and Aventura
Agreement, as incorporated into the Agreement, shall remain in full force and effect.
Unless a different meaning is specified in the Amendment, all capitalized terms used
herein shall have the meaning described in the Agreement. In the event of a conflict
between the terms of this Amendment, the Agreement, and the Aventura Agreement, as
incorporated into the Agreement, the terms of this Amendment shall prevail and control.

22. Entire Agreement. The provisions of this Amendment, including the
recitals, comprise all of the terms, conditions, agreements, and representations of the
parties with respect to the subject matter hereof. All representations and promises
made by any party to another, whether in writing or orally, concerning the subject matter
of this Amendment are merged into this Amendment. Except as amended by this
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Amendment, the terms of the Agreement and the Aventura Agreement, as incorporated
into the Agreement, shall continue in full force and effect.

23. Counterpart Execution. This Amendment may be executed in one or
more counterparts, each of which shall constitute an original, but all of which taken
togethef shall constitute one and the same instrument. Each party represents and
warrants that the representative signing this Amendment on its behalf has all right and
authority to bind and commit that party to the terms and conditions of this Amendment.

IN WITNESS OF THE FOREGOING, the parties have set their hands and seals
the day and year first written above.

CITY OF BOYNTON BEACH, FLORIDA

ATTEST:

By: . By 2.
Cit Clerk Date ger Date

APPROV AS TO ORM

B
Attome Date

AMERICAN TRAFFIC SOLUTIONS, INC.
WITNESS:

/ /# ~ / By:
Date Adam E. Tuton Date

9. f4 - /0 Chief Operating Officer
Date
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State of Arizona :
: ss:

County of Maricopa :

On this day of WO10, before me, the undersigned notary public,
personally appeared Ada.svt E. T v+o n , personally known to me or who
has produced Dnvers Là pe- as identification, and is the person who
subscribed to the foregoing instrument and who acknowledged that he executed the
same on behalf of American Traffic Solutions, Inc. and that he was duly authorized to do
so.

IN WITNESS WH RE F I here nto set my hand and official s al.
7 CATHERINE E WILKINS

Notary Public - Arizona
Seal. . Maricopa county

. . ~ My Comm. Expires Feb 7, 2014 N TARY PUBLIC
, w w w w w w w w w w - "

My commission expires:
Print Name
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EXHlBIT A

Designated intersections

City will designate first phase implementation of cameras at designated intersections.
Vendor shall make its best efforts to install a camera system within thirty (30) days of
permits being granted and power delivered for each agreed upon approach, during the
term of this Agreement, providing that City has received permiss on for all
implementations in writing from any third-party sources.

Designated intersections to be analyzed:

Boynton Beach Blvd and Congress Avenue All Approaches
Congress Avenue and Gateway Blvd. All Approaches
Congress Avenue and Woolbright Rd. All Approaches
Federal Highway and SE 23rd Ave All Approaches
Boynton Beach Blvd and Seacrest Blvd All Approaches
The intersection approaches to be installed pending a constructability analysis and a
notice to proceed from the City include, but are not limited to, the following:

1) EB W Boynton Beach Blvd / NW 2nd Ave @ N Congress Avenue
2) EB E Gateway Blvd @ N Congress Ave
3) NB S Federal Hwy @ SE 23rd Ave
4) EB W Woolbright Rd @ S Congress Ave
5) NB N Congress Ave @ E Gateway Blvd
6) NB N Congress Ave @ W Boynton Beach Blvd / NW 2nd Ave
7) SB N Congress Ave @ W Boynton Beach Blvd / NW 2nd Ave
8) SB S Congress Ave @ W Woolbright Rd
9) SB S Federal Hwy @ SE 23rd Ave
10)WB W Boynton Beach Blvd / NW 2nd Ave @ N Congress Ave
11)WB W Woolbright Rd @ S Congress Ave
12)NB S Congress Ave @ W Woolbright Rd
13)SB N Congress Avenue @ E Gateway Blvd

implementation and installation of any approach is subject to video analysis and
engineering results. Additional approaches may be selected in addition to first phase
implementation and may be selected based on collision history, community safety and
engineering feasibility assessments. Vendor can provide City with video evaluation of
candidate approach sites using the AXSIS VlMS system to assist City in its
recommendations. Camera installations will be based on mutual agreement by City and
Vendor.

This program may be implemented at additional intersections. The intersections will be
designated by the Police Department, which designation will be based upon Police
Department Staff review and an engineering analysis.
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City Adrhinistration and Police Department, and Vendor, will periodically review installed
equipment at selected approaches. The City may request the relocation of a camera, at
Vendor's cost, based upoh this review; provided, however, that if the City requests the
relocation of a camera fewer than twelve (12) months after the installation of that
camera, the City shall bear the cost of such relocation, and if the parties cannot agree
on a suitable alternative location the installed equipment may be removed.
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EXHIBIT B

Construction and installation Obligations

Timeframe for Installation: Photo Red Light Enforcment Program
Vendor will have each specified intersection installed and activated in phases in
accordance with an implementation plan to be mutually agreed to by Vendor and City
pursuant to Exhibit A.

Vendor will use reasonable commercial efforts to install the system in accordance with
the schedule set forth in the implementation plan that will be formalized upon project
commencement.

1. Vendor Obligations. Vendor shall do or cause to be done each of the following
(in each case, unless otherwise stated below, at Vendor's sole cost and
expense):

1.1 Appoint the Vendor Project Manager and a project implementation team
consisting of between one (1) and four (4) people to assist the Vendor
Project Manager;

1.2 Request current "as-built" electronic engineering drawings for the
Designated Intersections (the "Drawings") from the County traffic
engineer;

1.3 Develop and submit to the City for approval construction and installation
specifications in reasonable detail for the Designated Intersection,
including but not limited to specifications for all sensors, pavement loops,
electrical connections, and traffic controller connections, as required;

1.4 Seek approval from the relevant Governmental Authorities having
authority or jurisdiction over the construction and installation specifications
for the Designated Intersection(s) (collectively, the "Approvals"), which will
include compliance with City permit applications. In the event there is a
cost associated with acquiring these approvals other than permit or
recording fees (which shall be the responsibility of the Vendor), the parties
will address responsibility for such costs on a case-by-case basis.

1.5 Vendor will provide reasonable administrative assistance to the City in the
development of a letter in support of a Traffic Infraction Detector at
intersection(s) requested. In addition, and if required, Vendor will provide
reasonable assistance to the City with a traffic engineering study
supporting the installation of a Traffic Infraction Detector at the location(s)
requested by the City.

1.6 Seek rights from private property owners, as necessary for the placement
of System Equipment at designated intersections where Governmental
Authorities have jurisdiction over the designated intersection and adjacent
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rights of right of way, and which such Governmental Entity denies
authority to Vendor for the installation of its equipment. In the event there
is a cost associated with acquiring these rights other than perrnit or
recording fees (which shall be the responsibility of the Vendor), the parties
will address responsibility for such costs on a case-by7case basis.

1.7 Finalize the acquisition of the Approvals;

1,8 Submit to the City a public awareness strategy for the City's consideration
and approval, which strategy shall include media and educational
materials for the City's approval or amendment according to the ATS
proposal (the "Awareness Strategy");

1.9 Develop the Red Light Infraction Criteria in consultation with the City;
consistent with the State Law;

1.10 Develop the Enforcement Documentation for approval by the City,
consistent with the requirements of the State Law; provided, however,
that the City shall provided Vendor with a form of Traffic Citation, with the
understanding that some modifications may be necessary to enable use
with Vendor's systems or to comply with the State Law;

1.11 The City and Vendor acknowledge that, under the State Law, traffic
citations will be adjudicated in court and that Vendor may be required to
incur costs to develop an interface with the court system. The Vendor
shall be responsible for its own development costs for any such interface.
The City and Vendor shall address and development costs charged by the
court or a third party Vendor on a case by case basis;

1.12 Complete the installation and testing of all necessary Equipment, including
hardware and software, at the Designated Intersections (under the
supervision of the City);

1.13 Cause an electrical sub contractor to complete all reasonably
necessary electrical work at the Designated Intersections, including
but not limited to the installation of all related Equipment and
other detection sensors, poles, cabling, telecommunications
equipment and wiring, which work shall be performed in compliance
with all applicable local, state and federal laws and regulations;

1.14 Install and test the functionality of the Designated intersections with the
Vendor System and establish fully operational Violation processing
capability with the Vendor System;

1.15 Implement the use of the Vendor System at each of the Designated
Intersections;

1.16 Deliver the Materials to the City;
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1.17 Within five (5) business days of the alleged observed violation, place
the alleged violation within the Violation Queue for review by the City's
Traffic Infraction Enforcement Officer for a determination of whether a
Notice of Violation should be issued;

1.18 Upon approval by the City's Traffic Enforcement Officer, issue Notices
of Violation within five (5) business days;

1.19 If the Civil Penalty is unpaid or the recipient of the Notice of Violation does
not file an affidavit of non-responsibility that does not meet the
requirements of the State Law within the time set forth in the State Law,
then within five (5) business days after the expiration of time, place the
unpaid Notice of Violation into the Traffic Citation Queue, for review by the
City's Traffic Enforcement Officer to authorize the issuance of a Traffic
Citation pursuant to the State Law;

1.20 Obtain access to the records data of the Department of Motor
Vehicles in Vendor's capacity as needed for the program;

1.21 Vendor shall provide training for personnel of the City, including, but
not limited to, the persons who City shall appoint as Authorized Employees
and other persons involved in the administration of the Photo Red Light
Enforcement Program, regarding the operation of the Vendor System and
the Photo Red Light Enforcement Program. This shall include training
with respect to the Vendor System and its operations, strategies for
presenting Violations Data in court and judicial proceedings and a review
of the Enforcement Documentation;

1.22 Interact with court and judicial personnel regarding the implementation of
the Vendor System for hearing on Traffic Citations, the development of a
subpoena processing timeline that will permit the offering of Violations
Data in hearings and judicial proceedings, and coordination between
Vendor, the City and the applicable court;

1.23 Provide reasonable public relations resources and media materials to the
City in the event that the City elects to conduct a public launch of the
State Law Photo Red Light Enforcement Program;

1.24 Notice of Violation processing, including receipt of payments, and
Traffic Citations.

1.25 Notice to Motorists. Not less than fifteen (15) days prior to the
issuance of notices of violations from a newly installed camera at an
approved intersection, Vendor will provide temporary sign notification
at no cost to the City, approved by the City's Police Department and
Engineer, for the purpose of providing notice to motorists of the
activation date. Signs will provide notice of the presence of cameras
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and the activation date. Additionally, Vendor shall coordinate public
relations efforts with the City, including assisting the City with press
releases and other public information items, the costs of which shall
be Vendor's responsibility, as may be decided to be necessary by the
parties for each camera.

2. CITY OBLIGATIONS. The City shall do or cause to be done each of the
following (in each case, unless otherwise stated below, at the City's sole
expense):

2.1 Appoint the Project Manager;

2.2 Assist Vendor in obtaining the Drawings from the relevant Governmental
Authorities;

2.3 Notify Vendor of any specific requirements relating to the construction and
installation of any Intersection or the implementation of the PHOTO RED
LIGHT ENFORCEMENT PROGRAM;

2.4 Assist and cooperate with Vendor in seeking Approvals, including, but not
limited to, executing all such documents as may be necessary or desirable
to obtain the Approvals;

2.5 Provide reasonable access to the City's properties and facilities in
order to permit Vendor to install and test the functionality of the
Designated Intersections and the Photo Red Light Enforcement Program;

2 6 Provide reasonable access to the personnel of the City and
reasonable information about the specific operational requirements of
such personnel for the purposes of performing training;

2.7 Seek approval or amendment of Awareness Strategy and provide
written notice to Vendor with respect to the quantity of media and
program materials (the "Materials") that the City will require in
order to implement the Awareness Strategy;

2.8 Assist Vendor in developing the Red Light Violation Criteria
consistent with the State Law;

2.9 Seek approval of the Enforcement Documentation;

2.10 The City shail, on a form provided by Vendor, provide verification to the
State Department of Motor Vehicles, National Law Enforcement
Telecommunications System, or appropriate authority indicating that
Vendor is acting as an Agent of the Customer for the purposes of
accessing vehicle ownership data pursuant to the list of permissible
uses delineated in the Drivers Privacy Protection Act 18 U.S.C. §
2721, Section (b) (1) and as may otherwise be provided or required
by any provision of applicable state law;
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2.11 If feasible, and only after all necessary approvals have been
obtained from utilities and other governmental entities with
jurisdiction, City shall allow Vendor to access power from existing
power sources at no cost to City and shall allow or facilitate access to
traffic signal phase connections to a pull box, pole base, or controller
cabinet nearest to each Camera System within the City's jurisdiction.
Vendor acknowledges that access to power and signal cabinets may
require approval from Florida Power and Light, Florida Department of
Transportation or Palm Beach County Traffic Engineering Division, as
necessary.

2.12 The Traffic Infraction Enforcement Officer shall process each potential
violation in accordance with State Laws and/or City Ordinances and
notify Vendor within five (5) business days of its appearance in the
Notice of Violation Review Queue, using Axsis�442to determine which
violations will be issued as Notices of Violation or as soon as
reasonably practical in the event of technical difficulties, power outages,
or other circumstances beyond the City's control, or with the consent or
approval of Vendor for extension.

2.13 Within five (5) business days of its appearance in the Traffic Citation
Review Queue, using Axsis�442,for unpaid Notices of Violation, the
Traffic infraction Enforcement Officer shall process the violation and
advise Vendor whether to issue a Traffic Citation, or as soon as
reasonably practical in the event of technical difficulties, power outages,
or other circumstances beyond the City's control, or with the consent or
approval of Vendor for extension.

2 14 City shall provide access to the Internet for the purpose of processing
Potentiallnfractions;

2.15 Vendor shall provide Police Department / Adjudication workstation
computer monitors for citation review and approval which provide a
resolution of 1280 x 1024, which shall be returned to Vendor in the event
the Agreement is terminated;

2.16 For optimal data throughput, Police Department / Adjudication
workstations should be connected to a high-speed Internet connection
with bandwidth of T-1 or greater. Vendor will coordinate directly with the
City's Information Technology (IT) Department on installation and
implementation of the computerized aspects of the program;

2.17 Police Department shall provide signatures of all authorized police users
who will review events and approve citations on forms provided by ATS.

2.18 In the event that remote access to the ATS Axsis VPS System is
blocked by City's network security infrastructure, the City's IT
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Department and the counterparts at ATS shall coordinate to facilitate
appropriate communications access while maintaining required security
measures.

2.19 City shall provide a computer terminal at a public location where persons
receiving Notices of Violation may review the recorded images of the
violation.
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EXHIBIT C

Maintenance

1. All repair and maintenance of Photo Red Light Enforcement Program systems
and related equipment will be the sole responsibility of Vendor, including but
not limi.ted to maintaining the casings of the cameras included in the Vendor
System and all other Equipment in reasonably clean and graffiti-free condition.

2. Vendor shall not open the Traffic Signal Controller Boxes without a
representative of Palm Beach County Traffic Engineering present.

3. The provision of all necessary communication, broadband and telephone
services to the Designated Intersections will be the sole responsibility of the
Vendor.

4. The provision of all necessary electrical services to the Designated
intersections will be the sole responsibility of the Vendor.

5. In the event that images of a quality suitable for the Authorized Employee to
identify infractions cannot be reasonably obtained without the use of flash units,
Vendor shall provide and install such flash units.

6. The Vendor Project Manager (or a reasonable alternate) shall be available
to the City's Project Manager each day.

7. Vendor shall ensure that all equipment that it provides pursuant to this Agreement
meets the specifications, if any, adopted by the Florida Department of
Transportation pursuant to Florida Statute, Section 316.0745(6), by July 1, 2011.

8. In the event that a camera is inoperable for any reason for three (3) or more
business days, the City shall be entitled to a refund of 1/30 of the monthly program
fee per day for each day the camera system is inoperable.
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EXHlBIT D

Infraction Processinq

1. All Infractions Data shall be stored on the Vendor System.
2. The Vendor System shall process Violations Data gathered from the

Designated Intersections into a format capable of review by the Authorized
Employee via the Vendor System.

3. The Vendor shall make the initial determination that the image meets the
requirements of the Ordinance and this Agreement, and is otherwise sufficient to
enable the City to meet its burden of demonstrating a violation of the Ordinance. If
the Vendor determines that the standards are not met, the image shall not be
processed any further.

4. The Vendor System shall be accessible by the Authorized Employee through a
virtual private network in encrypted format by use of a confidential password on
any computer equipped with a high-speed internet connection and a web
browser.

5. Vendor shall provide storage capabilities for the City to store Violations identified
for prosecution for a period of time of not less than four (4) years after final
disposition of a case.

6. Vendor shall provide Authorized Employees with access to the Vendor System
for the purposes of reviewing the pre-processed Violations Data within five
(5) days of the gathering of the Violations Data from the applicable Designated
Intersections, and as to the issuance of Traffic Citations, within five (5) days of
the expiration of the time frame under the State Law when a recipient of a Notice
of Violation fails to pay the penalty or submit an affidavit of non-responsibility that
satisfied the requirements of the State Law.

7. The City shall cause the Authorized Employee to review the Violations Data
and to determine whether a Notice of Violation shall be issued with respect to
each potential violation captured within such Violation Data, and transmit each
such determination to Vendor using the software or other applications or
procedures provided by Vendor on the Vendor System for such purpose within
five (5) days of the Violation Data being placed by Vendor in the Notice of Violation
Review Queue. As to the issuance of Traffic Citations, the City shall cause the
Authorized Employee to review the Violations Data and to determine whether a
Traffic Citation shall be issued with respect to previously issued Notice of Violation,
and transmit each such determination to Vendor using the software or other
applications or procedures provided by Vendor on the Vendor System for such
purpose within five (5) days of the Violation Data being placed by Vendor in the
Traffic Citation Review Queue. VENDOR HEREBY ACKNOWLEDGES AND
AGREES THAT THE DECISION TO ISSUE A NOTICES OF VIOLATION AND
TRAFFIC CITATIOINS SHALL BE THE SOLE, UNILATERAL AND EXCLUSIVE
DECISION OF THE AUTHORIZED EMPLOYEE AND SHALL BE MADE IN
SUCH AUTHORIZED EMPLOYEE'S SOLE DISCRETION CONSISTENT
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WlTH THE STATE LAW (AN "lSSUANCE DECISION"), AND IN NO EVENT
SHALL VENDOR HAVE THE ABILITY OR AUTHORIZATION TO MAKE A
NOTICE OF VIOLATION DECISION.

8. With respect to each Authorized Violation, Vendor shall print and mail a
Notice of Violation within five (5) days after Vendor's receipt of such
authorization from the City's Authorized Employee. As to issuance of Traffic
Citations, Vendor shall print and mail a Traffic Citation within five (5) days
after Vendor's receipt of such authorization from the City's Authorized
Employee;

9. Vendor shall provide a toll-free telephone number, at its sole expense, for the
purposes of answering citizen inquiries.

10. Vendor shall permit the Authorized Employee to generate monthly reports using
the Vendor Standard Report System.

11. Upon Vendor's receipt of a written request from the City and in addition to the
Standard Reports, Vendor shall provide, without cost to the City, reports regarding
the processing and issuance of Notices of Violation, the maintenance and
downtime records of the Designated Intersections and the functionality of the
Vendor System with respect thereto.to the City in such format and for such periods
as the City may reasonably request, without cost to the City.

12. Upon Vendor's receipt of a written request from the City at least fourteen (14)
calendar days in advance of a hearing, Vendor shall provide expert witnesses
for use by the City in prosecuting Infractions, at no cost to the City.

13. Vendor shall provide such training to City personnel as shall be reasonably
necessary in order to allow such personnel to act as expert witnesses on
behalf of the City with respect to the Photo Red Light Enforcement Program.
However, if a specific case requires testimony on the technical aspects of the
equipment, upon City's request Vendor shall provide the City with an expert in the
hearing in that case at no cost to the City.

14. Vendor shall prepare and provide to City a Notice of Violation form that complies
with all requirements of the State Law. Vendor shall also provide to City a form of
affidavit for use by owners of motor vehicles who claim an exemption under
Florida Statutes §316.0083 and shall make that affidavit available to owners
through an internet location or upon telephone or written request by an owner
who has received a Notice of Violation or Traffic Citation. Vendor agrees that the
city shall have the right to review and approve the form Notice of Violation and
affidavit prior to their use, and that in the event City determines additional
information should be included in the forms prior to their use or after
implementation, Vendor shall modify the forms at its sole expense, to comply
with those requirements, subject only to space limitations on the notice paper.
City shall provide a Traffic Citation form to Vendor with the understanding that
some modifications may be necessary to enable use with Vendor's systems and
to comply with State Law.
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15. ATS will establish a demand deposit account bearing the title, "American Traffic
Solutions, Inc. as agent for Customer" at U.S. Bank. All funds collected by
Vendor on behalf of the Customer will be deposited in this account and
transferred by wire the second business day of each week to the Custorner's
primary deposit bank. The Customer will identify the account to receive funds
wired from U.S. Bank. If desired, Customer will sign a W-9 and blocked account
agreement, to be completed by the Customer, to ensure the Customer's financial
interest in said U.S. Bank account is preserved.
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Exhibit "E"

Additional Rights and Obliqations

Vendor and the City shall respectively have the additional rights and obligations set
forth below:

1. Vendor shall assist the City in public information and education efforts, including but
not limited to the development of artwork for utility bill inserts, press releases and
schedules for any public launch of the Red Light Photo Enforcement Prograrn, as
offered in the ATS proposal.

2. Vendor shall be solely responsible for installing such Signage. The Vendor shall be
solely responsible for the fabrication of any signage, notices, or other postings
required pursuant to any law, rule, or regulation of any Governmental Authority
("Signage"), including, but not limited to, the State Law, the City and County
Ordinances, State Statutes, and Florida Department of Transportation (FDOT)
Regulations and shall assist in determining the placement of such Signage. Vendor
shall be responsible for obtaining all necessary approvals from Governmental
Authorities.

3. The Vendor Project Manager and the Project Manager shall confer on a weekly
basis for the initial three (3) months of the Term of this Agreement, and on a monthly
basis for the remainder of the Term, at such times and places as the Vendor Project
Manager and the City Project Manager shall mutually agree.

4. The City shall not access the Vendor System or use the in any manner other than
prescribed by law and which restricts or inhibits any other Person from using the
Vendor System or the Vendor Photo Enforcement Program with respect to any
Intersection constructed or maintained by Vendor for such Person, or which could
damage, disable, impair or overburden the Vendor System or the Vendor Photo
Enforcement Program, and the City shall not attempt to gain unauthorized access to
(i) any account of any other Person, (ii) any computer systems or networks
connected to the Vendor System, or (iii) any materials or information not intentionally
made available by Vendor to the City by means of hacking, password mining or any
other method whatsoever, nor shall the City cause any other Person to do any of the
foregoing.

5. The City shall maintain the confidentiality of any username, password or other
process or device for accessing the Vendor System or using the Red Light Photo
Enforcement Program.

6. Each of Vendor and the City shall advise each other in writing with respect to any
applicable rules or regulations governing the conduct of the other on or with respect
to the property of such other party, including but not limited to rules and regulations
relating to the safeguarding of confidential or proprietary information, and when so
advised, each of Vendor and the City shall reasonably follow any and all such rules
and regulations.
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7. The City shall promptly reimburse Vendor for the cost of repairing or replacing any
portion of the Vendor System, or any property or equipment related thereto,
darriaged solely and directly by the City, or any of its employees, contractors or
agents. In all other instances, such costs shall be solely the Vendor's costs.

8. Vendor acknowledges that it is aware of the retention responsibilities for the records
created by the services it provides to the City pursuant to this Agreement, and will
maintain the public records of the program consistent with the requirements of
Florida's public records law.
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EXHIBIT "F"
SERVICE FEE SCHEDULE

1.0 Description of Pricing Monthly
Fees are based on per Camera and are as follows: Fee

Lane based pricing
(Plus certified mail processing surcharge of $4 per piece metered
for mailing Uniform Traffic Citations no return receipt)

�042For 1 or 2 lanes $3,750
�042For 3 or 4 lanes $4,750
�042For 5 or 6 lanes $5,750

Service Fees include: Fee includes all costs required and associated with
camera system installation, maintenance and on-going field and back-office
operations. Includes red-light camera equipment for the desired lane approach
with up to two (2) signal phases, installation, maintenance, violation processing
services, DMV records access, mailing of Notice of Violation in color with return
envelope, lockbox and epayment processing services, call center support for
general program questions and public awareness program support.

2.0 Collection Services (Optional): ATS may initiate collection efforts of
delinquent notices upon written request by Customer, provided that such
collection efforts are permitted by the County Court and are consistent with
law. ATS will be entitled to receive portions of the collected revenue as noted
below. The maximum is 30% total for both pre-suit collection and collection via
litigation. For those accounts in default that go to collection, this is in addition
to our Fees noted above.

Pre-suit Collection Letters 10% of Recovered Revenue
Delinquent Collections Services (including filing and maintenance of
litigation) 30% of Recovered Revenue
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The City of Boynton Beach

�042City Clerk's Office
100 E BOYNTON BEACH BLVD

BOYNTON BEACH FL 33435
(561) 742-6060

FAX: (561) 742-6090
e-mail: prainitoj@bbfl.us
www.boynton-beach.org

September 8, 2010

Ms. Linda Welsch
Executive/Legal Assistant
American Traffic solutions
7681 E. Gray Road
Scottsdale, Arizona 85260
Re: Resolution R10-118 Amendment No. 1 to the Exclusive Agreeme_nnj;

Between the City of Boynton Beach and American Traffic Solutions

Dear Ms. Welsch:
Attached for your handling is the Amendment mentioned above, as well as a copy of
the resolution that was passed by City Commission on September 7, 2010. Once the
agreement has been signed please return the original to us for final execution.

If I can be of any additional service, please do not hesitate to contact me.

Very truly yours,

CITY OF BOYNTON BEACH

net M. Prainito, MMC
City Clerk

Attachments
(Agreernent & Resolution)

Cc: Central Files

5:\CC\WP\AFTER COMMISSION\Other Transmittal Letters After Commission\2010\R10-118 Amendment to American Traffic Solutions Red Light
Camera Enforcement.doc
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The City of Boynton Beach

�042City Clerk's Office
100 E BOYNTON BEACH BLVD

BOYNTON BEACH FL 33435
(561) 742-6060

FAX: (561) 742-6090
e-mail: prainitoj@bbfl.us
www.boynton-beach.org

September 27, 2010

Ms. Catherine E. Wilkins
Executive Assistant
American Traffic Solutions
7681 E. Gray Road
Scottsdale, Arizona 85260

Re: Resolution R10-118 Amendment No. 1 toBetween the City of Boynton Beach and American Traffic Solutions

Dear Ms. Wilkins:

Attached for your information and file is the original amendment mentioned above.
Since the document has been fully executed, I have retained an original for Central File.

If I can be of any additional service, please do not hesitate to contact me.

Very truly yours,

CITY OF BOYNTON BEACH

Jüdith A. Pyle
City Clerk

Attachment
(Agreement)

Cc: Central Files

5:\CC\WP\AFTER COMMISSION\Other Transmittal Letters After Commission\2010\R10-118 Amendment to American Traffic Solutions Red Light

Camera Enforcement Executed.doc
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nraffic Solutions

August 3, 2009

VIA FEDERAL EXPRESS
Ms. Lynn M. Swanson
Paralegal, City Attomey's Office
The City of Boynton Beach, FL
100 E. Boynton Beach Boulevard
Boynton Beach, Florida 33425-0310

RE; Agreement between the City of Boynton Beach, FL and American Traffic
Solutions, Inc.

Dear Ms. Swanson:

Enclosed is the original, fully-executed version of the above-referenced Agreement sgned by Adam
Tuton, Chief Operating Officer on behalf of ATS.

Please note the address listed in Paragraph 1 of the Agreement is incorrect and should be changed
to the notification address of 7681 E. Gray Road, Scottsdale, Arizona 85260, attention Chief
Operating Officer.

As always, please let me know if you have any questions or how I may be of further assistance

Very truly yours,

American Traffic Solutions, Inc.

Linda Welsch ,
Executive/Legal Assistant to
Adam Tuton, Executive Vice President, COO

Enclosure

7681 E Gray Roaa �042Scottsdale. Arizon - TEL 480 443 7000 FAX 480 607 0901



EXCLUSIVE AGREEMENT BETWEEN THE CITY OF BOYNTON BEACH
AND AMERICAN TRAFFIC SOLUTIONS FOR

PHOTO RED LIGHT ENFORCEMENT PROGRAM

This Agreement is made as of this Ñday of , 2009 by and between
American Traffic Solutions, Inc., a Delaware Corporation, licensed t do business in Florida,
with offices at 14861 N. Scottsdale Rd, Suite 109, Scottsdale, Arizona 85254 ("Vendor"), and
The City of Boynton Beach, a Florida municipal corporation, with an address at 100 East
Boynton Beach Boulevard, Boynton Beach, FL 33435 (the "City").

RECITALS

WHEREAS, Vendor has exclusive knowledge, possession and ownership of certain
equipment, licenses, applications, and Notice of Infraction processes related to the digital photo
red light enforcement systems provided by Vendor pursuant to this Agreement; and

WHEREAS, on December 16, 2008, the City Commission of the City adopted
Ordinance 08-034 to authorize the City's Red Light Enforcement Program and provides for the
implementation and operation of such; and,

WHEREAS, the City Commission finds it in the best interest of the City to utilize the
competitive bidding process employed by the City of Aventura, and award an Agreement to
Vendor along the same terms and conditions as set forth within the February 8, 2008, Agreement
between the City of Aventura and Vendor, except as amended herein.

NOW THEREFORE, in consideration of the mutual covenants contained herein, and for
other valuable consideration received, the receipt and sufficiency of which are hereby
acknowledged, the parties agree as follows.

AGREEMENT

1.0 Aar_eement. The parties agree to the terms and conditions of the February 8, 2008,
Agreement between the City of Aventura and the Vendor, a copy of which is attached
hereto and incorporated herein, except as amended as follows:

A. All references to the City of Aventura shall be deemed as references to the City of
Boynton Beach.

B. All references to Aventura Ordinance 2007-15 shall be deemed as references to
Boynton Beach Ordinance 08-034.

Page 1 of 6
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C. Section 14 shall be amended to reflect the Notice information for the City of
Boynton Beach to be as follows:

City: Kurt Bressner, City Manager
City of Boynton Beach
100 East Boynton Beach Boulevard
Boynton Beach, Florida 33435
Telephone: (561) 742-6010 / Facsimile: (561) 742-6090

Copy : James A. Cherof, City Attorney
Goren, Cherof, Doody & Ezrol, PA.
3099 East Commercial Boulevard, Suite 200
Fort Lauderdale, FL 33308
Telephone: (954) 771-4500 / Facsimile: (954) 771-4923

D. Sections 1.28 and 6.2 shall be amended to provide for a sixty (60) day Warning
Period.

E. Section 10.8 is amended to read: "At the conclusion of the Waming Period, and
the 2010 session of the Florida Legislature, the City and Vendor will review the
indemnification provisions in this Section 10."

F. Section 24.0 shall be amended to provide for venue in Palm Beach County,
Florida.

G. Exhibit A, "Designated Intersections," to the Aventura Agreement, shall be
replaced with Exhibit A, "Boynton Beach Designated Intersections," attached
hereto.

H. There shall be an Exhibit G to the Agreement, the DMV Subscriber Agreement,
which shall be executed by the City of Boynton Beach and attached to this
Agreement.

I. In the event of a conflict between the terms of the Aventura Agreement as
amended hereto and the terms of the City's Ordinance, the terms of the City's
ordinance shall prevail.

2.0 License for City Information. Vendor acknowledges that the names, logos, service marks,
trademarks, trade dress, trade names and patents, whether or not registered, now or
hereafter owned by or licensed to City are proprietary marks and Vendor will not use the
marks for any purpose except as expressly permitted in writing by the City. Upon
termination of this Agreement, Vendor shall immediately and permanently discontinue
the use and display of any marks.
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3.0 In the event that the Aventura Agreement is amended, or terminated, Vendor shall notify
the City within ten (10) days. In the event the Aventura Agreement is amended or
terminated prior to its expiration, this Agreement shall remain in full force and effect, and
not be deemed amended or terminated, until specifically amended or terminated by the
parties hereto.

4.0 The Vendor agrees that in the event it enters into an Agreement for the same (or
substantially similar) scope of services with another local government in Florida which
contains a term or condition, including fees, charges or costs, which the City determines
to be more favorable than the terms in this Agreement, the parties shall enter into an
Addendum to provide those terms to the City.

IN WITNESS OF THE FOREGOING, the parties have set their hands and seals the
day and year first written above.

CITY OF BOYNTON BEACH, FLORIDA
ATTEST:

M yö
Cit lerk

t

APPRO .:D z S T FORM:

Office t e City torney

R
WITNESSES:

ATTEST.

SECRETARY

BY:
Print ame:
Title:
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STATEOF (7.()yk. :
:ss:

COUNTY F :

ON THIS 1 day of , 2009, before me, the undersigned notary
public, personally appeared ½ , personally known to me,-ee

as..identifieatien- and is the person
who subscribed to the foregoing instrument and who acknowledged that he executed the same on
behalf of said Corporation and that he was duly authorized to do so.
IN WITNESS WHEREOF, I hereunto set my hand and official seal.

NOTARY P B IC

My Commission Expires:

LINDA M. WELSCH
Notary PUMic - Adanna

Mancope County
My Canun. Egites Jun 1, 2013
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EXHIBIT "A"
DESIGNATED INTERSECTIONS

Boynton Beach Blvd and Congress Avenue. All approaches
Congress Avenue and Gateway Blvd. All approaches
Congress Ave and Woolbright Rd All approaches
Federal Highway and SE 23'd Ave All approaches
Boynton Beach Blvd and Seacrest Blvd All approaches

Along with such additional Intersections, as Vendor and the City
shall mutually agree on from time to time.
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EXHIBIT G
DMV SUBSCRIBER AGREEMENT
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DMV Subscriber Agreement

DMV Senaces Subscnoer Agreement

ATS requires that your agency cer.ify the intendec use of me information made available to y-our
agency through our sesvices and that such uses are in comoliance wim the Federal Dover's
©nvacy Protecton Act Title XXXI and other applicable laws goveming dissemination of public
records. Based on your agency's in ended use of such inforrnation. ATS will either grant
permission :o use the service or deny the apolication Please specify any of the follow ng
permissiole uses under §2721 that apply
0 (1) For use by any govemmen: agency. Including any court of law enforcement

agency in canying out .:s funcDons. or any pnvate person or entity acting on
behalf of a Federal, State or local agency in carrying ou: its func:ions

(41 For use in connection with any civil, enminal. adminis:ra:,ve, or arbitra:
proceeding irs any Federal. State. or local court or agency or before any self-
regulatory body. including the service of process, investigation in anacipation of
litiganon, and me execution or enforcement of judgments and orders, or pursuant
to an order of a Federal, State. or local court

7) For use in providing no:ice to :he owners of towed or impounded vehicles
(10) For use in connection with the operation of private toll transportation facilitres

in consideration of ATS naking its Services available Subscriber agrees to fi) utilize ATS
provided data only for the purpose(s) specified above: and Ut: request such information only for
:he Subscriber s exclusive use in me ordinary course of Subscriber's business and no: for
resale
I cerify that | am authorized to execute the Subscnber bse Certification on behalf of the
Subsenber listed below On behalf of such Subscriber, I cerSfy that the above statenents are
rue anc correc: Subscriber acknowledges and agrees that ATS may from tirne to time audi:
Subsenber's use of ATS s Services :o ensure that such use is consistent with the intended uses
set form above and wth all applicable laws
This agreement shall be for year(s) commencing on the date below and shall
automatically renew annually This agreement may be terrmnated wtnin 3C days noace of the
anniversary date, annually

SUBSCRIBER INFORMATION
SJosenber Agency/Name
NLETS Agency ORI
Narne of Authorized Representatwe
'ide of Avtbor :ed Representative
Maaing Accress
Ony State ZIP Coce
'elechone : - Fay Emai

S gnature of Authonzed Representarve

Date Signec

Confidential Information Page 1
Photo Enforcement Services Agreement



1¡ , RESOLUTION R12-135
2
3 A RESOLUTION OF THE CITY COMMISSION OF THE CITY
4 OF BOYNTON BEACH, FLORIDA, APPROVING AND
5 AUTHORIZING EXECUTION BY THE INTERIM CITY
6 MANAGER AND CITY CLERK OF A SECOND AMENDMENT
7 TO PROFESSIONAL SERVICES AGREEMENT BETWEEN THE
8 CITY OF BOYNTON BEACH AND AMERICAN TRAFFIC
9 SOLUTIONS FOR PHOTO RED LIGHT ENFORCEMENT

10 PROGRAM; AND PROVIDING AN EFFECTIVE DATE.
11
12 WHEREAS, in 2009, the City entered into an Agreement with American Traffic

13 Solutions, Inc. (ATS) to implement a red light camera enforcement program pursuant to

14 City Ordinance 08-034; and

15 WHEREAS, on September 16, 2010 the City and ATS amended the Agreement

16 since the scope of services and the compensation structure changed as a result of the State

17 Law; and

18 WHEREAS, the City desires to place cameras at five (5) additional approaches

19 which requires an additional amendment to the Agreement; and

20 WHEREAS, the City Commission of the City of Boynton Beach, Florida deems it

21 in the best interest of its residents and citizens to approve the Second Amendment to

22 Professional Services Agreement Between the City of Boynton Beach and American

23 Traffic Solutions for Photo Red Light Enforcement Program and authorize the Interim

24 City Manager and City Clerk to execute the document.

25 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION

26 OF THE CITY OF BOYNTON BEACH, FLORIDA, THAT:

27 Section 1. The foregoing "Whereas" clauses are hereby ratified and confirmed

28 as being true and correct and are hereby made a specific part of this Resolution upon

Document m Wmdows Internet Explorer
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1 adoption hereof.

2 Section 2. The City Commission of the City of Boynton Beach, Florida does

3 hereby approve and authorize execution by the Interim City Manager and City Clerk of the

4 Second Amendment to Professional Services Agreement between the City of Boynton

5 Beach and American Traffic Solutions for Photo Red Light Enforcement Program, a copy

6 ofwhich is attached hereto as Exhibit "A".

7 Section 3. This Resolution will become effective immediately upon passage.

8, PASSED AND ADOPTED this 18* day of December, 2012.

9
10 CITY OF BOYNTON BEA , FLORIDA

13 Mayor - Wo . a

16 ayor - Mack McCray

19 om iss -

22 Commissione - tev olzman
23
24
25 Commis ner -
26 ATTEST:

2 of.
29 Úan M. Prainito, MMC
30 Clerk

Document in Windows Internet Explorer
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SECOND AMENDMENT
TO PROFESSIONAL SERVICES AGREEMENT

This . Second Amendment ("Second Amendment") is dated effective this I day of
òwuxog2011and is entered into between American Traffic Solutions, Inc. ("ATS"), a corporation

duly registerep under the laws of the State of Kansas with its principal place of business at 1330 West
Southern Avenue, Tempe, Arizona 85282 and the City of Boynton Beach ("City"), a municipal corporation of
the State of Florida.

RECITALS

WHEREAS, on Au ust 3, 2009, the City and ATS entered into a Professional Services Agreement for
the City's use of the Axsis System to enforce traffic violations (the "Agreement"); and

WHEREAS, on September 16, 2010, the City and ATS amended the Agreement (the "First
Amendment"); and

WHEREAS, section 12 of the Agreement requires any amendments, modifications, or alterations of
the Agreement to be in writing and duly executed by the parties; and

WHEREAS, the City and ATS mutually desire to amend, modify or alter certain terms and conditions
of the Agreement.

TERMS AND CONDITIONS

NOW THEREFORE, in consideration of the mutual covenants and promises contained in this Second
Amendment, the City and ATS do hereby agree as set forth below:
1. The above recitals are true and correct and are incorporated herein.

2. Execution of this Amendment shall serve as a Notice to Proceed for the installation of five (5) new
Approaches, as follows:

1. EB E Boynton Beach Blvd/NW 2nd Ave at N Seacrest Blvd

2. SB N Congress Ave at E Gateway Blvd

3. SB NW 8th St at SR 804/W Boynton Beach Blvd

4. EB SR 804/W Boynton Beach Blvd at NW 8th St

5. EB W Woolbright Rd at SW 8th St/Corporate Dr

3. Pursuant to Paragraph 1.0 of the Agreement, the City and ATS agreed to be bound by the terms and
conditions of the February 8, 2008 Agreement between the City of Aventura and ATS. Pursuant to the
provisions set forth in Paragraph 2.0 of the Agreement between the City of Aventura and ATS, the Initial
Contract Term between the City of Boynton Beach and ATS expires May 14, 2016. This Second Amendment
shall not alter, amend, or extend the May 14, 2016 expiration date.

4. Except as expressly amended or modified by the terms of this Second Amendment, all terms of the
Agreement as amended by the First Amendment shall remain in full force and effect. In the event of a conflict
between the terms of this Second Amendment and the Agreement or the First Amendment, the terms of this
Second Amendment shall prevail and control.

5. The provisions of the Agreement, as amended by the First and Second Amendments, including the
recitals, comprise all of the terms, conditions, agreements, and representations of the parties with respect to
the subject matter hereof.
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6. This Second Amendment may be executed in one or more counterparts, each of which shall
constitute an original, but all of which taken together shall constitute one and the same instrument.

7. Each party represents and warrants that the representative signing this Second Amendment on its
behalf has all right and authority to bind and commit that party to the terms and conditions of this Second
Amendment.

IN WITNESS WHEREOF, the parties hereto have executed this Second Amendment.

CITY OF OF BOYNTON BEACH

Mayor or City Manager Date

ATTES

erk Date

AMERICAN TRAFFIC SOLUTIONS, INC.

Michael Bolton, Date

Chief Operating Officer

APPROVED AS FORM

By:

Cit A omey Date

2
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1 RESOLUTION R13-074
2
3 A RESOLUTION OF THE CITY COMMISSION OF THE CITY
4 OF BOYNTON BEACH, FLORIDA, APPROVING A THIRD
5 AMENDMENT TO PROFESSIONAL SERVICES AGREEMENT
6 BETWEEN THE CITY OF BOYNTON BEACH AND AMERICAN
7 TRAFFIC SOLUTIONS FOR PHOTO RED LIGHT
8 ENFORCEMENT PROGRAM AND AUTHORIZING
9 EXECUTION OF THE THIRD AMENDMENT BY THE CITY

10 MANAGER AND CITY CLERK; AND PROVIDING AN
11 EFFECTIVE DATE.
12
13 WHEREAS, in 2009, the City entered into an Agreement with American Traffic

14 Solutions, Inc. (ATS) to implement a red light camera enforcement program pursuant to

15 City Ordinance 08-034; and

16 WHEREAS, on September 16, 2010 and December 18, 2012, the City and ATS

17 amended the Agreement; and

18 WHEREAS, on June 18, 2013 the City Commission established the City's local

19 hearing process for Red Light Camera citations pursuant to Florida House Bill 7125; and

20 WHEREAS, the Agreement between the City and ATS requires amendment to

21 incorporate the services that the City will require of ATS to comply with the new

22 legislation; and

23 WHEREAS, the City Commission of the City of Boynton Beach, Florida deems it

24 in the best interest of its residents and citizens to approve the Third Amendment to

25 Professional Services Agreement Between the City of Boynton Beach and American

26 Traffic Solutions for Photo Red Light Enforcement Program and authorize the City

27 Manager and City Clerk to execute the document.

28 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION

29 OF THE CITY OF BOYNTON BEACH, FLORIDA, THAT:

\\apps3 city cbb\auto\Data\l82\Items\l74\2521\3334\Reso_-_Third_Amendment_to_ATs Red_Light_Agmt doc
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1 Section 1. The foregoing "Whereas" clauses are hereby ratified and confirmed

2 as being true and correct and are hereby made a specific part of this Resolution upon

3 adoption hereof.

4 Section 2. The City Commission of the City of Boynton Beach, Florida does

5 hereby approve and authorize execution by the City Manager and City Clerk of the Third

6 Amendment to Professional Services Agreement between the City of Boynton Beach and

7 American Traffic Solutions for Photo Red Light Enforcement Program, a copy of which is

8 attached hereto as Exhibit "A".

9 Section 3. This Resolution will become effective immediately upon passage.

10 PASSED AND ADOPTED this 6th day of August, 2013.

11
12 CITY OF BOYNTON BEACH, FLORIDA

15 Ma r - erry aylor

18 ice Mayor - Woodrow Ldiay
19
20
21 omhs ner avid T. Merker
22
23
24 Co missioner - ichael M. F patnck
25
26
27 Co issioner - Joe Casello
28 ATTEST:

31 J t M. Prainito, MMC
32 City
33
34
35 ( o eal)

apps3cityc ata\l82\ltems\l74\2521\3334\Reso - Third Amendment to ATS_Red_Light_Agmtdoc
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THIRD AMENDMENT
TO PROFESSIONAL SERVICES AGREEMENT

This Third Amendment (this "Amendment") is dated effective this lÛ day of d, 2013 and is
entered into between Amencan Traffic Solutions, Inc ("ATS"), a Kansas corporation and the City of Boynton Beach
("Customer"), a municipal corporation of the State of Flonda

RECITALS

WHEREAS, on August 3, 2009, Customer and ATS entered into a Professional Services Agreement (the
"Agreement"), and

WHEREAS, the Flonda Legislature passed and the Governor of the State of Flonda signed into law
CS/CS/HB7125, authonzing local heanngs for notices of violations connected with the use of red hght cameras as traffic
infraction detectors to enforce Chapter 316, the State of Flonda Uniform Traffic Code and taking effect on July 1, 2013,
and

WHEREAS, Customer and ATS mutually desire to amend certain terms and conditions of the Agreement to ahgn
the provision of services by ATS with the provisions and requirements of Laws of Flonda 2013-160

TERMS AND CONDITIONS

NOW THEREFORE, Customer and ATS hereby agree as set forth below
1 Section 1 21 of Exhibit 8 of the Agreement is hereby amended to include Notice of Violation hearings authonzed

by Laws of Flonda 2013-160. This section shall read in pertinent part " and technical support documentation
for a heanng in traffic court, and before the City's special magistrate, if necessary."

2 Exhibit F is hereby amended to add the following "ATS is authonzed to charge, collect and retain a convenience
fee of up to 5% of the total dollar amount for each electronic payment processed Such convenience fees are
paid by the violator "

3 Exhibit D is hereby amended to add a new Section 16 as follows "Subsequent notices, other than those specified
in section 8, may be dehvered by First Class mail for additional compensation as set forth in Exhibit F "

4 . Exhibit F is hereby amended to add the following " For a one-year penod beginning on execution of this
amendment, the subsequent notices mailings fee shall be $2 00 per piece This fee amount shall automatically
continue for subsequent one year penods unless the parties amend this provision by mutual agreement "

5 Exhrbit D is hereby amended to add the following to paragraph 6' "If an affidavit of non-responsibikty is received
within the time penod set by State Law, a Notice of Violation shall be issued to the individual identified in the
affidavit within frve (5) calendar days of Vendor's receipt of such If a request for a heanng on a Notice of Violation
is received, the City shall be provided a copy of such within five (5) calendar days of Vendor's receipt. The City
shall not be charged for any additional maihngs of Notices of Violations to be sent out upon receipt of affidavits of
non-responsibikty

6 Exhíbit D is hereby amended to revise paragraph 13 to provide that Vendor shall also interact with City personnel
regarding the implementation of heanngs before the City's Special Magistrate. This shall include the abikty to
review evrdence packets by intemet connection dunng heanngs, as well as the abihty to print and finalize orders
resulting from such heanngs

7 Section 2 of Exhibit B is hereby amended to add the following "Customer shall provide, either for itself or through
an inter-local agreement with another junsdiction, a local heanng officer, clerk, and heanng facilities to schedule
and hear disputed Notices of Violation "

8 Section 1 of Exhibit B is amended to add the following to 1 18 "Vendor shall provide the City with copies of
requests for heanngs on Notices of Violation within five (5) calendar days of receipt if an affidavit of non-
responsibshty is received within the time penod set by State Law, a Notice of Violation shall be issued to the
individual identified in the affidavit within five (5) calendar days of Vendor's receipt of such "
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9 The provisions of the Agreement, as amended by this Amendment, including the recitals, comprise all of the
terms, conditions, agreements, and representations of the parties with respect to the subject matter hereof
Except as expressly amended or modified by the terms of this Amendment, all terms of the Agreement shall
remain in full force and effect In the event of a conflict between the terms of this Amendment and the
Agreement, the terms of this Amendment shall prevail and control

10 This Amendment may be executed in one or more counterparts, each of which shall constitute an original, but all
of which taken together shall constitute one and the same instrument Each party represents and warrants that
the representative signing this Amendment on its behalf has all nght and authonty to bind and commit that party to
the terms and conditions of this Amendment

IN WITNESS WHEREOF, the parties hereto have executed this Amendment

Boynton Beac America affic Solutions, i

By By

Title ity Manager Titledfid4$�25441L Lo$fL

Date September 18, 2013 Date /$

APPRoVED AS TO FORM:

2
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City of Aventura
intersection Safety Program
PO Box 22091
Tempe, AZ 85285-2091

IlllllHillHlllillllRillllHIH
LUIS A TORRES JIMENEZ
274 NW 132 PLACE
MIAMI, FL 33182

CITY OF AVENTURA
NOTICE OF VIOLATION

NOTICE #: 0931400119653
PIN: 5906
View your video and pay with your Visa or
MaSterCard at www.Violationinfo.Com

Amount Due: $158.00
Due Date: 08/23/2014

ON/ (Date) AT TIME AT LOCATION COUNTY
06/16/2014 04:38 PM WB NE 199TH ST / AVENTURA BLVD @ BISCAYNE MIAMI-DADE

BLVD
NAME
LUIS A TORRES JIMENEZ
STREET ADDRESS
274 NW 132 PLACE
CITY STATE ZIP CODE
MIAMI FL 33182

DID UNLAWFULLY OPERATE/DRIVE O PARK

V YEAR MAKE MODEL STYLE COLOR
E 1998 OLDS VN TAN

L NUMBER STATE REGISTRATION NUMBER
E BNMV71 FL 09817269

Did then and there commit the following offense:
FAILURE TO COMPLY WITH A STEADY RED SIGNAL
The recorded images relating to the vehicle stated above are evidence of this violation.
IN VIOLATION OF:
Florida Statutes §§316.0083, 316.074(1) and 316.075(1)(c)1
POLICE DEPARTMENT

----- ID# 115
The traffic infraction enforcement anicer named or law enforcement onicer abowe has reviewed the recorded images ISSUE DATE
evidencing the red light signal violation, has identified the license tag number of the violaling vehicle and has found 06/24/2014
reasonable and probable grounds that an offense has been committed.

STATUTORY PENALTY OF $158.00

IF YOU HAVE QUESTIONS ABOUT THIS NOTICE, PLEASE GO TO WWWNIOLATIONINFO.COM
S Pay with your Visa or MasterCard at www.Violationinfo.com or mail your check or money order with this coupon to the address below.

NAME: LUIS A TORRES JIMENEZ DUE: 08/23/2014
NOTICE #: 0931400119653 VERSION: 1 ISSUED: 06/24/2014
PLATE: BNMV71 STATE: FL TYPE:

�042Si necesita ayuda en Español. favor llame al 1.866.225.8876.
�042PLEASE RESPOND WITH PAYMENT, REQUEST A HEARING, OR

SUBMIT AN AFFIDAVIT POSTMARKED ON OR BEFORE THE DUE
DATE TO AVOID ISSUANCE OF A UNIFORM TRAFFIC CITATION
("UTC"). SEE INSTRUCTIONS ON REVERSE SIDE.

�042Pay with your Visa or MasterCard at www.Violationinfo.com or mail
your check or money order with this coupon to the address to the right.

�042Make your check or money order payable to City of Aventura.
�042DO NOT MAIL CASH.

No points will be assessed for this Notice of Violation nor will it affect
vehicle insurance rates.

City of Aventura
Payment Processing Center
PO Box 742527
Cincinnati, OH 45274-2527

�042Write the Notice # located above on the front of your payment.
�042Insert this tear-off coupon in the enclosed envelope with the address to

the right showing through the window.

AMOUNT DUE: $158.00 1 0931400119653 000010975906 158007
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Your vehicle was observed by a traffic infraction detector failing to comply with a steady red light signal, in violation of Florida Statutes §§ 316.0083, 316.074(1) and 316.075(1)(c)1,
at the intersection, date, and time stated on the front page of this Notice of Violation ("Notice"). This is a non-criminal infraction of state law. No points will be assessed and this
infraction may not be used to set motor vehicle insurance rates.

This Notice has been issued by the City of Aventura.
You have the following three options:
a) Pay this violation in the amount of $158.00 on or before the due date specified on the front of this Notice; or
b) Submit an affidavit by following the instructions below; or
c) Request a hearing by signing and mailing the form below. You will be notified by letter of the time, location and date of the hearing. If you request a hearing and the Local Hearing
Officer concludes that no infraction has been committed, this Notice will be dismissed and no costs or penalties shall be imposed. If the Local Hearing Officer concludes that an
infraction has been committed, the Local Hearing Officer will uphold the infraction, and you will be responsible for payment of a $158.00 fine as well as additional administrative
fees and costs not to exceed $250.00 as imposed by the Local Hearing Officer.

SUBMISSION OF AFFIDAVIT: You may download an affidavit at www.Violationinfo.com. As the registered owner of the vehicle, you are deemed responsible for the violation and
the payment of a $158.00 penalty unless, in compliance with Florida Statute § 316.0083(1)(d)1.a-d, you establish by a swom affidavit that a statutory exemption applies. The
exemptions are that the motor vehicle: (a) passed through the intersection in order to yield the right-of-way to an emergency vehicle or as part of a funeral procession; (b) passed
through the intersection at the direction of a law enforcement officer; (c) was, at the time of the violation, in the care, custody, or control of another person; or (d) a Uniform Traffic
Citation ("UTC") was issued by a law enforcement officer to the driver of the motor vehicle for the violation of Florida Statutes §§ 316.074(1) and 316.075(1)(c)1 stated in this
Notice. The affidavit must be sworn before a notary public or other person authorized to administer oaths. If you assert that the vehicle was in the care, custody, or
control of another person, you must provide the name, address, date of birth, and, if known, the driver's license number of the person who leased, rented, or otherwise had
care, custody, or control of the vehicle at the time of the violation. If the vehicle was stolen, then the affidavit must include a copy of a police report showing the vehicle to have
been stolen. If you assert that a UTC was issued by a law enforcement officer for the violation of Florida Statutes §§ 316.074(1) and 316.075(1)(c)1 stated in this Notice, then you
must include the serial number of the UTC. For faster processing, you may, but are not required to, include a copy of the UTC. If your affidavit complies with the requirements of
Florida Statute § 316.0083, then no further action will be taken against you. The submission of a false affidavit is a misdemeanor of the second degree, punishable under
Florida Statute § 775.082 or § 776.083 by a term of imprisonment not to exceed sixty (60) days and/or a fine not to exceed $500.00. If submitting an affidavit, it must be
postmarked on or before the due date specified on the front page of this Notice in order.to be appropriately processed. The affidavit should be mailed to City of Aventura, c/o
Intersection Safety Program, PO Box 22091, Tempe, AZ 85285-2001.

Do not send payment or affidavit to the Clerk of the Court.

If you fail to respond as outlined above, postmarked by the due date, a UTC will be issued to you. Upon issuance of a UTC. you shall have the remedies specified in
Florida Statutes §§ 316.0083 and 318.14, which include (a) the right to pay the civil penalty in the amount of $277.00; (b) the right to submit an affidavit; or (c) the right to have a
hearing before a designated official, who shall determine whether an infraction has been committed. If the official concludes that no infraction has been cornrnitted, the UTC will be
dismissed and no costs or penalties shall be imposed. If the official concludes an infraction has been committed, the official will uphold the UTC and may irnpose an additional civil
penalty not to exceed $500.00 and court fees and costs. Failure to pay, submit an affidavit, or request a hearing on the UTC could result in your driving privileges being suspended.

VIEW YOUR IMAGES AND VIDEO EVIDENCE FOR THIS INFRACTION: The recorded images and video of your violation will be submitted as evidence for the disposition of this
violation. You may view your images and video online at www.Violationinfo.com. You will need your Notice # and PIN printed on the front of this Notice inside the red box. If you
do not have intemet access, you may view your video and images at any public library.

QUESTIONS: If you have any questions, please contact Customer Service toll free at 1-866-225-8876.
(You must be the registered owner of the vehicle to discuss this violation with Customer Service.)

PAYMENT INSTRUCTIONS
ONLINE PAYMENT: The fastest and easiest way to pay your $158.00 penalty is online. Go to www.Violationinfo.com and log on with your Notice # and PIN shown in the red box
on the front of this notice. Click the Pay button. There is a convenience / service fee for this service.
PAYMENT BY PHONE: Call toll free 1-866-225-8875 available 24 hours a day, 7 days a week. There is a convenience / service fee for this service.
PAYMENT BY MAIL: Mail your check or money order (payable to City of Aventura) in the enclosed envelope with the coupon printed at the bottom of the reverse side of this Notice.
PLEASE DO NOT MAIL CASH. Be sure to put the Notice # (see reverse) on the face of your payment. Payment must be postmarked on or before the due date.
PAYMENT IN PERSON: You may pay in person by check or money order at Aventura City Hall, located at 19200 West Country Club Drive. 4th Floor, Aventura. FL 33180, NIonday
through Friday between 8:30 AM and 4:00 PM. Monday through Friday (excluding holidays).

HEARING REQUEST FORM
To request a hearing on the above referenced Notice pursuant to Florida Statute § 316.0083, please submit the signed and dated coupon below in the envelope provided. The petitioner
understands they will be notified of the date, time and location of the hearing. The Local Hearing Officer shall issue a final administrative order. If the Notice of Violation is upheld,
the petitioner will be required to pay $158.00 and may also be required to pay county or municipal costs, not to exceed $260.00. NOTE: Per Florida Statute, you may
cancel your appearance before the local hearing officer by paying the $168.00 penalty assessed, plus $50 in administrative costs, before the start of the hearing. The
amount due will be $208.00.

Detach here and return bottom portion as a request for an Administrative Hearing before a Local Hearing Officer.

0931110011%53

I submit this form as a request to contest this Notice of Violation and acknowledge that it must be
postmarked by the due date of this Notice to be a valid request. I understand that I must attend this
hearing in person, unless represented by counsel appearing in person on my behalf.

Please sign and print narne using blue or black ink.

Signature:

Printed Name:
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City of Aventura
Violations Processing Center Tracking Number Florida Uniform Traffic
PO Box 22091 9207190112892507403134 Citat|On
Tempe, AZ 85285-2091
Customer SerVice # 1-866-224-2364

NOTICE #: 0931400119653
PAYMENTS AND HEARING REQUESTS NOT ACCEPTED AT THIS ADDRESS PIN: 5906

IElllllllEIRRIllillHRllllEl
LUIS A TORRES JIMENEZ
274 NW 132 PLACE
MIAMI, FL 33182

FLORIDAUNIFORMTRAFFICCITATION A3690ZE
COUNTYoF 0 (1)FHP (2)P.D O (3)�042°O (4)OTHER

MIAM1-DADE
CITY (IF APPUCABLE) AGENCY NAME CityofAventwa

AVENTURA AGENCY 8 B5

H"E, aEE È u ANEASo E N UE E D I O¶ SUMMONS
"'""V" �442^'° (VIOLATOR'S COPY)

DAY oF WEEK MONTH DAY YEAR A M

Sunday Jun 16 2014 4:38:33
NAME(PRINT) FIRST MIDDLE LAST

LUIS A TORRES JIMENEZ
STREET IF DIFFERENT THAN DRIVER'S LICENSE, T HERE

274 NW 132 PLACE ------>
CITY STATE ZtPCODE

MIAMI FL 33182
TELEPHONENUMBER TEoF MO DAY YR RACE SEX HGT

Jul 19 1962 M

DRIVER STATE cLASs CDLLiCENSE YR.UCENsEExP. COMMERCIALVEHICLE
UCENSE
NUMBER T625621622690 FL E YES O No O YES O No E

Y . VEH1CLE MAKE STYLE COLOR

1998 OLDS VN TAN YES O No O
VEHICLE LICENsE NO. TRAILER TAG NO. STATE YEAR TAG EXPIRES 118 PASSENGERS

BNMV71 FL 20140719 YEs O No O
UPON A PUBUC STREET OR HIGHWAY, OR oTHER LOCATION. NAMELY MOTORCYCLE
WB NE 199TH ST / AVENTuRA BLVD @ alsCAYNE aLvD YES O No O

COMPANIONCITATION NUMBER(S)

D D D O
FT MILES N S E W OF NODE

DID UNLAWFULLY COMMIT THE FOLLOWING oFFENSE.
N OF STATE STATUTES§§ 316.075(1)(c)1 and 316.074(1) FAILURE TO STOP AT A RED TRAFF5C SIGNAL PURSUANT TO

SIGNATURE OF VIOLATOR DATE

View your video online at:
wwwNiolationinfo-com

Amount Due: $277.00
Due Date: 10/19/2014

ISSUEDATE:09/19/2014 FINE AMOUNT:5277.00
Location: WB NE 199TH ST / AVENTURA BLVD @ BISCAYNE BLVD
Violation Date and Time: 6/15/2014 4:38:33PM
Vehicle License Number: BNMV71 FL

Important instructions to individuals charged with a non criminal traffic
infraction. You have been issued a Uniform Traffic Citation for a violation of
State Statute code 547-Red-Light Camera, Section, 316.075(1)(c)1 failure to
stop at a red traffic signal pursuant to F.S. 316.0083 of the Florida State
Statutes. You are required to comply with one of the options listed below. If
you fail to comply with one of the options by the date listed your driving
privilege may be suspended until you comply and you may incur additional
cost associated with non-compliance.

DIRECTIONS TO RESOLVE THIS CITATION
OPRONS:MARKONLYONE

D Option A: MAKE A PAYMENT

�042PAYMENT BY MAIL $277.00 must be received by 10/19/2014 payable by
check or money order directly to the Clerk of the Coul1. Sign and mail this
original Citation with your payment. Please keep a copy for your records.
MAILING ADDRESS FOR THE CLERK OF COURT; Miami-Dade Clerk of the
Court, P.O. Box 19321. Miami. FL 33101-9321. DO NOT MAIL CASH.

�042PAYMENT IN PERSON $277.00 may be paid in person at Clerk of the
Court, 1351NW 12th St. Rm 124. Miami FL 33125. or check the Clerk of
Courts website for other locations on or before 10/19/2014. Include this
original Citation with your payment. PleaSe keep a copy for your records.

�042PAYMENT ONLINE
http://www.miaml-dadeclerk.com/traffic parkinq.asp

D Option B: REQUEST A HEARING To challenge this Citation. request a court
hearing prior to 10/19/2014. Sign and mail this original Citation to the
Miami-Dade Clerk of the Court. P.O. Box 19321, Miami, FL 33101-9321. Please
keep a copy for your records. Lf the official determines no infraction has been
committed, no costs or penalties shall be imposed and any costs or penalties
which have been paid shall be retumed in accordance with Florida Statute §
318.20. IF THIS BOX IS NOT CHECKED, A HEARING WILL NOT BE
SCHEDULED. THE COURT WILL SCHEDULE YOUR HEARING AND NOTIFY
YOU OF THE DATE, TIME AND LOCATION.

O Option C: AFFIDAVIT If you are the registered owner of the vehicle, you
are deemed responsible for the penalty unless. in compliance with Florida
Statute § 316.0083(1)(d)(1)-(4), you establish by a notarized affidavit that a
statutory exemption applies. Please visit and tog into www.Violationinfo.com
to obtain an affidavit.

OFC. JEANNETTE CASTRO 115
TROOPER/OFFICER NAME & RANK BADGE NUMBER

SIGNATURE OF OFFICER ID NUMBER

VIEW YOUR IMAGES AND VIDEO EVIDENCE OBTAINED FOR THIS CASE: The
recorded images and video of your violation will be submitted as evidence
for the disposition of this violation. You have the right to examine and . ..
observe your images and video online at www.Violationinfo.com. You will
need your Notice # and PIN printed on the top of this Citation inside the red
box. If you do not have intemet access, you have the right to examine and
observe your video and images at the local library.
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ATSSYSTEMLOG REPORT

I, Jonathan Crabb, do hereby swear that:

1. I am employed by American Traffic Solutions ("ATS").

2. I am of sound mind, capable of making this certification, over the age of I 8, and execute this certification based upon my
own personal knowledge of ATS's business and the method by which ATS created, transmitted, and stored the information
contained in the ATS System Log Report.

3. I, am the duly authorized custodian of the ATS System Log Report, and in such capacity, I have authority to certify the
ATS System Log Report is a true and correct copy of an original record maintained by ATS.

4. The ATS System Log Report referenced below is a copy of a business record which was made automatically by the
Axsis Violation Processing System, at or near the time of the self-test of the automatic red light enforcement system.

5. I certify that the testing that was conducted and is contained in the ATS System Log Report is a regular practice in the
course ofATS's regularly conducted business activities and is kept in the ordinary course of ATS's regularly conducted
business activities.

I DECLARE UNDER PENALTY OF PERJURY IN THE STATE OF FLORIDA THAT THE AFOREMENTIONED
INFORMATION IS TRUE AND CORRECT.

Jonathan Crabb

ATS System Log Report
06/15/2014

Location: AT13 - WB NE 199TH ST / AVENTURA BLVD @ BISCAYNE BLVD
Date: 06/15/2014
Event Time Status
Automated Self-Test 02:06:27 AM All Tests Passed
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!t $ Speed Camera - Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: Sandy Mickey

art up Documentation
Will the City use the State Statute # Yes,
Statue? Florida Statute §§ 316.0083,

316.074(1) and 316.075(1)(c)1
Will the City reference the Local Passed | Pending Ordinance No, State statute will be used
Ordinance? Has it passed? #
What ATS city code has been ### 093
assigned?
List all Counties and County County Miami Dade
Numbers? County Number 01
What is the Municipality Name Municipality Name Agency Aventura
and Agency Number? Number 85
itact Information - Stakehólde s Sponsoring Agencies
Primary Police Department Name Sgt. Jeff Burns
contact Title 305.466.2894

Email burnsj@aventurapolice.com
Phone #

Technical IT contact for the Name Karen Lanke - Director of
Police Department Title Information and Technology

Email 305.466.8928
Phone # lankek@cityofaventura.com

Primary Administrative Hearing Name
Officer contact Title

Email
Phone#

Local Hearing Officer Contact Name
Title
Email

2012 American Traffic Solutions, Inc.
¾sis�442Vio ation Processing System

Joanne Carr
Community Development
Director
carrj@cityofaventura.com
305 466 8943
Barbara Buxton -Special Master
Raquel Rothman - Special
Master

roprieta
Aventura, FL. v1.2 BR
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ht $ Speed Camera - Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: Sandy Mickey

QU99tien8 Ctlì pit 3h8W6ps 95te NC9mnge
Phone

Primary Court contact Name Linda Mazzei
Title 305-466-8929
Email Imazzei@city ofaventura.com
Phone#

Clerk Contact Name Barry Glading
Title Code Compliance Officer
Email bglading@cityofaventura.com
Phone# 305 466 8941

Technical IT contact for the Name Karen Lake
Court Title IT Director

Email klanke@cityofaventura.com
Phone # 305 466 8928

City Public Information Officer Name Lt. Michael Bentolila
Contact Title bentolilam@aventurapolice.com

Email 305-466-8989 Ext 2893
Phone #

Has the DMV Services Yes Yes
Subscriber Agreement been No
filled out (with the NLETS
Agency ORI #) and signed?

meras, Detection and Signs
What is the violation detection PLP WVD
type? Loop to Loop

Iteris Video
WVD

What Violation types will we be Red light Red Light
processing? Intersection Speed

Fixed Speed

2012 American Traffic Solutions, Inc. Proprieta
Axsis�442Violation Processing System Aventura, FL. v1.2 B
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t $ Speed Camera - Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: Sandy Mickey

QUGStlol1B G Ø¢(th Alleg igjems f tengge
Mobile Speed Vans

What images are captured? RED LIGHT VIOLATION: Backshots
2 back shots, 1 front shot

SPEED VAN VIOLATION:
1 back shot, 1 front shot

INTERSECTION SPEED
CONTROL:

1 back shot, 1 front shot
FIXED SPEED:

1 back shot, 1 front shot
Are we capturing video clips Yes Yes
with all violations? No
Optional Fields on the Data Bar Posted Speed - Yes/No Posted Speed -No

Actual Speed - Yes/No Actual Speed- Yes
Amber Time - Yes/No Amber Time - Yes

Optional Data Bar on video clip? Yes/No Yes
orkflow - Definition of a Red Light Violation

Line of Demarcation definition 1. Behind the Stop line Behind the Stop line
(position of 2. Behind the prolongation of
front tires in the curb
the A-shot) 3. Behind the cross walk

4. Behind whichever line the
tires will hit first

If front tires are on or slightly 1. Pass to Police Review Pass to Police Review as long as
over the line of demarcation. (A- 2. Pass to Police Review as there is a video clip which shows
Shot) long as there is a video clip the tires were behind the line

which shows the tires were when the light turned red
behind the line when the
light turned red
3. Reject

2012 American Traffic Solutions, Inc· Proprieta
Axsis�442Violation Processing System Aventura, FL. v1.2 B
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y $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: Sandy Mickey

Violation definition - straiaht 1. Back tires of vehicle Entire vehicle crosses the line of
and left crossed the line of demarcation. To exclude Trucks
(position of demarcation pulling trailers. Process trailer
vehicle in the 2. Entire vehicle crosses the plates and send to police review
B-Shot) line of demarcation if video supports violation

3. Vehicle completed
through intersection

Violation definition - riqht hand 1. Vehicle did not come to a Vehicle did not come to a full
tum full complete stop on a right complete stop on a right hand

hand turn turn
2. Vehicle slow-rolled but

If answer is #2, what is the exceeded a specific speed
speed threshold? Vehicle is going _ MPH or Vehicle is going 15 MPH or

greater greater
Are there intersections with no Yes / No Yes
right on red signs posted?
Locations: NE 199 St//Biscayne Blvd (w/b)

NE 191 St/Biscayne Blvd (w/b)
W Country Club Dr/Lehman
Causeway (nb)

LED of traffic control signal is a 1. Pass to Police Review Pass to Police Review
strobe and the photo shows all 2. Reject
lights unlit (but video supports
thát the light was red)

2012 American Traffic Solutions, Inc· Proprietar
Axsis�442Violation Processing System Aventura, FL. v1.2 B
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ht $ Speed Camera - Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Oriando Torres CSA: Sandy Mickey

Questions Coddì8ons hitstsers Date etchange
Traffic control signal uses 1. Pass to Police Review Pass to Police Review
Incandescent bulbs and A-shot 2. Reject
shows a fading yellow signal
after the start of the red phase

For straight through and left turn
violations...
Can they be enforced if the
video clip is missing
(occasionally, a video clip is not
available)?

1. Yes, if the A-Shot and B-
Shot provide sufficient
evidence of the violation
2. No

The light is red when the vehicle 1. Pass to Police Review
passes the violation line but 2. Reject
then turns green.

Yes, if the A-Shot and B-Shot
provide sufficient evidence of the
violation

Pass to Police Review

orkflow -- Definition of a Speed¥iolation
Speed Limits Per Location List the posted speed limit at N/A

each location
Speed that results in a violation 6 miles over posted N/A

11 miles over posted
Other

For speed violations... Yes/No N/A
Can they be enforced if the
video clip is missing
(occasionally, a video clip is not
available)?
Will there be different notice -Same as red light but N/A
content based on the violation different charge code
2012 American Traffic Solutions, Inc. Proprieta
Axsis�442Violation Processing System Aventura, FL. v1.2 B
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ht $ Speed Camera - Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: Sandy Mickey

Questions ConW9ens Answers Date of Change
type? -Separate content for Speed

What is the charge code? N/A
What is the charge code that is N/A
to be referenced on the Notice?
Will the School Zone -Time of Day N/A
enforcement be based on times, -Flashers
or flashers activated?

orkflow- Other Operational Decisions
Responsible party for Citation 1. Police Department Police Department
Issuance 2. Parking Enforcement

3. Other City Official
Emergency Vehicles Lights O_r1 Reject
Includes: Police, Fire & 1. Pass to Police Review
Ambulance 2. Reject
Emergency Vehicles Lights Off Pass to Police Review
Includes: Police, Fire & 1. Pass to Police Review
Ambulance 2. Reject
City Government Vehicle of 1. Pass to Police Review Pass to Police Review
enforcing city 2. Reject
City Government Vehicle of 1. Pass to Police Review Pass to Police Review
neighboring city 2. Reject
Vehicle make/model returned 1. Pass to Police Review Pass to Police Review
from DMV does not match what 2. Reject
is visible in the vehicle image
Handicap Plates 1. Pass to Police Review Pass to Police Review

2. Reject
orkflow - Police Review
Does the ordinance require Yes / No No
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Qt198tIORS Cdí fitlens Åndghigté $ng%gW4henge
additional city prosecutor review
after the Police have reviewed
each violation?
Does the ordinance require a Yes/No No
Technician's Certificate
authorization in PD review?
Does a PD supervisor wish to re- Yes / No No
review violations rejected by the
officers reviewing and approving
violations (Police Re-review)?
orkflow -- Issuing the Notice¥ Warning
Is there a statute/ordinance Statute/Ordinance # of days: 30
which defines the # of days
between the violation date and 30the issue date? Contract # of days:
Is there a contract requirement? Out of State: 30
Any exceptions for out of state
registrations?
'Issue Date' Definition - printed Date of Police "Accept" + 1 Date of Police Accept + 1
on front of notice business day business day
wwNiolationinfoicom
Will the City provide walk-in Yes/No Miami Dade County Public
public internet access to those Library
unable to view the video or 19200 W. Country Club Road 2nd
images at home? PD Floor
If yes, who will provide access? Court Aventura, FL 33180

Phone number Phone: 305- 931-5512 for info only
Hours of operation Hours Monday-Friday 8:30 - 5:00 PM
ls appointment required? Yes No, just walk in

No, just walk in.

2012 American Traffic Solutions, Inc. Proprieta
Axsis�442Violation Processing System Aventura, FL. v1.2 B

795



ht $ Speed Camera - Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: Sandy Mickey

Questions Cothiitions Ansvëer$ Date 40hange
Image in Upper Left Corner PD badge
(Navigation page) City seal
150px (W) by 70px (H) Other

Banner at top of page City has banner ATS to create banner
600px (W) by 70px (H) City would like ATS to create

a simple city-name banner
Axsis Splash Page Banner ?? PD badge City Of

City seal
Other Aventura,

Florida
Display Balance? Yes / No Yes
Enable Green E-Pay Button? Enable/Disable Yes
Link to City? Yes / No Yes: www.cityofaventura.com
Link to Affidavit (pdf)? Yes / No Yes, and Post UTC Affidavit
Link to Refund Request (pdf)? Yes/No Yes
Any other Links? Describe No

trning Period
Will there be a warning period? Yes / No Yes
How long will the warning period ## days 90 Days
be?
After the initial warning phase, Yes/No No
will there be a warning period
for future installation phases?
If yes, how long will subsequent ## days N/A
warning periods be?
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MileSRO318 0 îB s Qltte#f Qltitoge
Logo - upper left hand corner PD - badge

City - Seal

Return Address - upper left PD City of Aventura
hand corner Court Intersection Safety Program
(place for undeliverable mail) ATS Operations PO Box 22091

Tempe, AZ 85285-2091
Will Phone Customer Service be Yes/No Yes
provided during the warning
period? ATS Operations 1-866-225-8875

ATS Operations 1-866-790-
If yes, who will provide? 4111

PD
Who will provide Walk-in Court N/A
Customer Service during the PD
warning period?
Spanish Translation on Warning Yes, include Spanish Yes, include Spanish Translation

Translation
No, English Only

otice of Violation - Review the sample Notice layout and mark changes
Logo - upper left hand corner PD - seal or badge

City

Return Address - upper left PD City of Aventura
hand corner Court Intersection Safety Program
(place for undeliverable mail) ATS Operations P.O. Box 22091

Tempe, AZ 85285-2091
is the party willing to enter a Yes / No Yes
new address or a note if no new
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Questiotis Contlitions Answere Datrof Chenge
address is available?
Are there one or two types of 1. One One
First Notices? 2. Two

If more than one, define the
difference between them

What is the First Notice called? Notice of Violation Notice of Violation
Citation
Notice of Infraction

What is the calculation of the Issue Date + 15 days Issue Date + 60 Days
Payment Due Date? Issue Date + 30 days

Court date based on issue
date

What is the fine amount for Red $158.00
Light?
Does it include a court fee?
What is the charge code and Florida Statute 316.075(1)(c)1
charge code that is to be
referenced on the Notice?

Is there a separate ordinance or No
statute for solid red and red
arrow?
O C

Does the City require the use of Yes/No No
complaint numbers?

If yes, please explain
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Qig$$ . ggh$ díØe MØidttge
Should a sentence be included Yes / No Yes
stating whether Points will be or
will not be assessed?
(Driver Liability Only)
is driving school an option in Yes / No No
lieu of paying the fine amount?
(Driver Liability Only)
What officer signature type will Electronic Signature Electronic Signature
be used? Printed Name
Is the officer's badge # Yes / No Yes
required? ID#
What is the badge # called?
Is any other signature required Yes / No No
on the Notice? Please specify.
Define Images to be included on Backshots Backshots
the notice (A&B for Red Light / Front shot
single backshot for Speed) to be Plateshots
included on the Notice? Faceshots

Separate data fields on Notice? Speed: Yes/No No
Amber: Yes/No No
[speed] Limit: Yes/No No

Is the registered owner's driver's Yes / No N/A
license number required?
Date of birth? yes / No
(Driver Liability Only)
Are there special requirements N/A
for Juveniles?
(Driver Liability Only)
If a court date is printed on the No
first notice, how is the court date
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MGStions COG$tlonS Antswers Dat®df�254hánge
determined?
Will Phone Customer Service be Yes/No Yes
provided during this time? ATS 1-866-790-4111 ATS 1-866-225-8875
If yes, who will provide service? Police Department 8:00AM to 5:00 PM EST
If ATS, we provide service 8 AM Court
- 5 PM local time.
Will Walk-in Customer Service Yes/No No
be provided? Court
If so, by whom? PD
Are there any special mailing First Class First Class
requirements for the 1** Notice? Bulk Mail Certificate

fidavits of Non-Responsibility
3ar Companies / Leasing Companies
Which processing group will PD ATS
handle Rental Car Company Court
and Leasing Company ATS
affidavits?
Describe the process to be Faxed to ATS Faxed to ATS at 480-990-4819
followed if the rental car Mailed to ATS
affidavits are not mailed to the City will handle
above processing group
Does the Affidavit need to be Yes / No Yes
scanned into Axsis?
lerships / Corporations
Which processing group will PD ATS
handle Car Dealerships & Court
Corporate Affidavit's of non- ATS
responsibility?
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Describe the process to be Mail to ATS
followed if car dealership Fax to ATS
affidavits are not mailed to the City will handle
above processing group
Does the Affidavit need to be Yes / No
scanned into Axsis?

.sals
Are Affidavits allowed from Yes / No
Individuals where another driver
is identified
Which processing group will PD
handle individual Affidavit's of Court
non-responsibility? ATS
Via what channels can an Mail
Affidavit be submitted? Fax

Walk-in to PD
Hearing at Court

Describe the process to be Mailed to ATS
followed if affidavits are not Faxed to ATS
mailed to the above processing City will handle
group
Is identification of the driver Required
Optional or Required? Optional
What should be done if driver Dismiss
address is not US, Canada or
Mexico?

Faxed to ATS at 480-990-4819

Yes

Yes

ATS

Mail

Faxed to ATS at 480-990-4819

Required

Dismiss

ce any special processes the city would like in place for the fo lowing circumstances:
Plate Number / State entered ATS Operations may handle Wait for UTC
Incorrectly
Part of Funeral Procession Affidavit with letter from Affidavit
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Questions con Etions Answers Date of Ctwnge

Ticket Issued by PD

Stolen Vehicle or Plate

DMV Error
Is affidavit required?

Traffic Control Signal was not in
proper position or not sufficiently
legible

Funeral Home
Request a review
Request a hearing
Affidavit with copy of police-
issued paid ticket
Request a review
Request a hearing
Affidavit with Police Report
Request a review
Request a hearing
Affidavit with copy of their
vehicle registration
Request a review
Request a hearing
Request a review
Request a hearing

ATS to Process

Affidavit with copy of UTC
ATS to process

Affidavit with Police Report
ATS to process

Wait for UTC

Wait for UTC

Operator of vehicle was acting Request a review Affidavit
in compliance with the lawful Request a hearing ATS to Process
order or direction of a police
officer
Operator of vehicle was yielding Request a review Affidavit
to an approaching emergency Request a hearing ATS to Process
vehicle
Vehicle was operating as an Request a review Wait for UTC
emergency vehicle Request a hearing
Hazardous road conditions Request a review Wait for UTC
existed Request a hearing
Vehicle was sold Affidavit with sold receipt Wait for UTC

Request a review
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Questions Cortlfitions Answers Galte ofChange
Request a hearing

Death Request a review Affidavit - Copy of Death
Request a hearing Certificate

ATS to Process
Registered Owner is a Business Affidavit Affidavit required for transfer of
Owner and is naming an Request a review liability
employee Request a hearing ATS to process
Does the Affidavit need to be Yes / No Yes
Notarized?
Does the Affidavit need to be Yes / No Yes
scanned into Axsis?
Is a dismissal letter mailed to Yes / No Yes
whom ever submitted the
affidavit?
Summarize ATS Operations (List reasons from Affidavit)
scope of responsibility with
regard to Affidavits

�042Vehicle passed through
the intersection in order to
yield right-of-way to an
emergency vehicle

�042Vehicle passed through
the intersection as a part
of a funeral procession

�042Vehicle passed through
the intersection at the
direction of a law
enforcement officer

�042Vehicle was in the care
custody or control of
another person

�042Vehicle had been stolen
�042A UTC has been issued

by a law enforcement
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Questions Oce$ltions AIMWés eMWenge
officer to the driver of the
vehicle for the same
violation

�042Death certificate showing
the date the death
occurred on or before the
issuance of the uniform
traffic citation

Will Insufficient Info letter be Yes / No Yes
issued? Bill of Sale needs sale date and
If so, list the Insufficient buyers signature
Information Reasons. Bill of sale not provided

Driver Information missing or
incomplete
Drivers date of birth missing
Drivers full address missing
Drivers full name missing
Full name and address missing
Hearing option available once
UTC is issued
Incomplete please contact
customer service 1-866-790-4111
No suppporting Documentation
Not signed by registered owner
Notarized affidavit not provided
Notary stamp is missing
Paperwork not legible
Police report missing
Received too late
Rental or lease agreement
missing
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Questions Con$tions A@Øsilí¢s DateW C8%nse

Number of days to retain any
paper documents (Affidavits,
correspondence, etc), mailed
into ATS Operations from
violators, that are electronically
scanned into Axsis and linked to
the appropriate Notice.

Immediately
30 days after scanning and
linking
60 days after scanning and
linking
90 days after scanning and
linking

What is the due date for the
affidavit?

aurt Interface of Notice Information
Will an electronic interface Yes / No
between Axsis and the Court
System?

Yes / No
If yes, will they be utilizing an
exitsting interface?

Violation did not occur during
rental or lease period
immediately

Affidavit due date printed on
notice = FN lssue Date + 60 days
Affidavit due date configured on
backend = FN lssue Date + 120
days

Yes

Yes

Does the court want the Yes / No Yes
electronic PDF File of the
Notice?
Can the coud accessthe ATS Yes/ No Yes
FTP site and copy the notices
from the FTP site?
If no court interface, will hard Yes/No No
copies be sent to the court? If
yes, provide the address.
Will the court manually enter the Yes / No Yes
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Questi®s Gestettlohs AneWees f mange
Notice payment information?
Is ATS Operations required to Yes / No No
print and mail copies of the
Notices to the Court?
Define when the notice to the N/A
court is a different notice or a
subset of a notice mailed to the
violator.
Does ATS need to retain DMV Yes/No No
information?

elinquent Notices _______________.
Who issues the Second or ATS ATS
Delinquent Notice? Court
Return Address - upper left PD Aventura, Florida
hand corner Court Violation Processing Center
(place for undeliverable mail) ATS Operations PO Box 22091

Tempe, AZ 85285-2091
Customer Service # 1-866-224-
2354

What is the Second Notice Delinquent Notice Florida Uniform Traffic Citation
called? Delinquent Notice of (UTC)

Violation
Notice to Appear

Are there any other signature Yes / No No
requirements on the Second
Notice?
Are backshot images (A&B for Backshots
Red Light / single backshot for
Speed) to be included on the
Second Notice?
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Que8dons �254OMIRÍOr48 M1We a Í$116 Sf49WBggd
If a court date is printed on the N/A
Second Notice, how is the court
date determined?
Are there any special mailing Yes / No Yes. All must be sent via
requirements for the 2"d Notice? certified mail.
Is there a Third Notice? (CN) Yes / No N/A
Who issues the Third Notice? ATS N/A

Court
What is the Third Notice Called N/A
Are there any other signature Yes / No N/A
requirements on the Third
Notice?
Define Images to be included on Backshots N/A
the Third Notice (A&B for Red Front shot
Light / single backshot for Plateshots
Speed) Faceshots
If a court date is printed on the N/A
Third Notice, how is the court
date determined?
Are there any special mailing Yes / No N/A
requirements for the Third
Notice?
e Schedule
is there progressive Yes/No No
enforcement?
If yes, please explain
Explain the fine schedule: Fine issue Date Due Date Late Fee court Fee

(Issue Date Ex: SN due date + Notice of violation 158 00 Police Accept + 1 Issue Date N/A $50.00 if hearing cancelled
30) (Nov) business Day +60 Days $50.00 for failure to appear
(Due Date Ex: TN lssue date + If hearing held $100 +.NOV
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Questions ¢örts itloh6 Attebrers gât##chenge
15) P®""

NOv Reminder Notice
($2/mailing document)
Uniform Traffic Citation $277.00 FN Due Date + 25 SN lssue
(UTc) Days Date +30

Days

oHections
Will the City utilize ATS Pre Pre Collections N/A
Collections and Collection Collections
Services? Both
Primary collections contact at Name N/A
City Title

Phone Number
Email Address

Are ATS Collection Services Yes N/A
negotiated in the original No, an Amendment will be
contract? needed
Has an Amendment to the Yes, copy attached N/A
original contract been No
negotiated and signed?
What Collection Company will Linebarger N/A
be used? Alliance One

Purdue Brandon
Will you enforce the Collection Enforce N/A
of Late Fees or can they be Waive if received without
waived if payment is received
without them?
Is there a collection fee allowed Yes, in the amount of $ N/A
by State Statute? No

If yes, how much?
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Questions Conøltions Answere newof Change
If partial payment was received, N/A
what is the amount due cut-off
to be eligible for collections?

Do we allow hearings after Yes/No N/A
violation is sent to collections?
(Linebarger only) .
Do we turn Skip Trace on? Yes/No N/A

Do we allow transfer of liability Yes/No
after violation is sent to
collections? (Linebarger and
Purdue only)
After the violation goes to
collections, do we allow
administrative dismissals?

N/A

N/A

Will a Process Service be Yes / No N/A
utilized? _
If Yes, describe the process. N/A

:ollection Notices
Describe Pre Collection and Unpaid Civil Penalty issued N/A
Collection Notices & Process SN DD + 5 days; DD + 15

days

Final Unpaid Civil Penalty
issued UCP DD + 5 days;
DD + 15 days

Notice to Collect
Final Unpaid Civil Penalty
issued DD + 5 days; DD +
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QueStl9ns CbitpRtions Analisrers Data f change
15 days

Final Notice to Collect
Notice to Collect DD + 5
days; DD + 15 days

ollection Enforcement Procedures
Will a Boot & Tow be utilized? No N/A

Yes, After First Collection
Notice Due Date
Yes, After Second Collection
Notice Due Date

Who will initialize the Boot & ATS N/A
Tow process? PD
ls there paperwork that needs to Yes / No N/A
be filled out and submitted to
the PD to initiate the Boot &
Tow process?
Describe the Boot & Tow N/A
Process.
Will a DMV Hold / Release be No N/A
utilized? yes, After First Collection

Notice Due Date
Yes, After Second Collection
Notice Due Date

Who will Initialize the DMV ATS N/A
Hold/Release? po

Court
Is there paperwork that needs to Yes / No N/A
be filled out and submitted to
the DMV to initiate the process?
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Questions Corülltions Answers Date of Change
Describe the DMV Hold/Release N/A
Process.

nyment Processing
Will the city be using ATS to Yes / No Yes
manage payments? Please explain

Who is the Finance Contact Name Brent Rogers - Finance Director
(please include all required Title 19200 West Country Club Drive
information from the list)? Phone Number .Aventura, FI 33180

Email Address brogers@cityofaventura.com
Phone: 305-466-8953

What forms of payment are Cash Mailed Web Walk-in
accepted? Money Orders MO $4 convenience fee Cash

Certified Checks Checks Visa Money Order
Personal Checks Cash Mastercard Check
Visa Discover
MasterCard
Moneygram

Our normal convenience fee for Yes Yes
online payments is $4.00. Does No
the client agree to allow us to If No, please explain
charge this fee in return for the
convenience and setup of online
payments?
Returned Check Fee Amount $25 N/A

$30
Other

is a 3�442party used for returned Yes/No N/A
check collection for walk-in
payments?
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Questions Conuftions Acewers DateofChange
(FL ONLY)

Payments
What address will mailed go to? ATS City of Aventura
Enter full address. Court Payment Processing Center

PO Box 742527
Cincinnati, OH 45274-2527

If not ATS, will payments be Yes / No N/A
manually entered into Axsis?
Will the standard payment Yes / No Yes
coupon be utilized?

yments
Who will handle web payments? ATS ATS

Court
Other

if not ATS, will payments be Yes / No N/A
manually entered into Axsis?
Payments
What is the full address for Aventura Government Center,
walk-in payments? Cashier Window, 4th Floor,

19200 West Country Club Drive,
Aventura, FL 33180

If walk-in payments are Name Linda Mazzei
accepted, who will be entering Title
payments manually into Axsis? Email

Imazzei@cityofaventura.com
Phone# 305 466 8920

s
Review the Refund Request Yes / No Yes
Form; is this sufficient?

2012 American Traffic Solutions, Inc. Proprietai
Axsis�442Violation Processing System Aventura, FL. v1.2 BR

812



t $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: Sandy Mickey

Questions Cond lions Ansiirers Batedcherige
hun r q iests? 00 es ountry Club Drive

Aventura,
rninistrative Reviews & Hearing _______________________________
Describe the process the city Violator mails signed hearing request
would like in place for coupon or form to address on front of
Administrative Reviews &
Hearings

Lockbox will schedule a hearing
based on the hearing information
provided in section 20.6

Do you want ATS Operations to Yes / No N/A
schedule hearings over the
phone?
Can a hearing be rescheduled? Yes Yes, re-schedule of hearings are

submitted to the court in wnting 5
days before their initial hearing date.
Violators are permitted 1 hearing
reschedule.

Dates Court is Closed New Year's Day New Year's Day
Martin L. King Jr. Day Martin L. King Jr. Day
President's Day President's Day
Memorial Day Memorial Day
Independence Day Independence Day
LaborDay LaborDay
Columbus Day Columbus Day
Veteran's Day Veteran's Day
Thanksgiving Day Thanksgiving Day
Christmas Day Christmas Day
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MUSSWOMS
Define the Review Setup Notification Letter? N/A
No Reviews in Axsis

If yes, Denial Letter for late
requests? __ _______
Location N/A
Days of Week N/A
Hours of Day N/A
Time slot length N/A
Max # per time slot N/A
How far out should reviews N/A
be scheduled? __ _ _________ __ _
Reviewers names (please N/A
list)
Dispositions N/A
Fine Reduction? N/A
Court Costs Added? N/A

Is it variable or fixed?
Can Court Costs Waived? N/A
Auto mailed option? N/A
Printed locally option? N/A
How long do they have to N/A
pay?

Is it a variable due date? Y/
N
Define the NOD's . N/A
Define any automated N/A
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Questions Cagl8ions Ane*©ss Bíntgef%sage
process

Define the Hearing Setup Notification Letter? Yes
No Hearings in Axsis If yes, Denial Letter for late Yes

requests?
Location From Sep 1/13 to Oct 1/13

Aventura Community Recreation
Center
3375 NE 188 Street, Aventura, FL
33180

From Oct 1/13 forward
Aventura Government Center
19200 West Country Club Drive
Police Community Room, 1** Floor
Aventura, FL 33180

Days of Week Each Wednesday (except
holidays)

Hours of Day 10:30 a.m
1 30 p.m

Time slot length 999
Max # per time slot 25
How far out should hearings Next available
be scheduled?
Reviewers names Raquel Rothman, Barbara Buxton,

Sheldon R. Schwartz

Dispositions Upheld
Dismissed
Rescheduled

What is court cost? $100.00
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Qttestions Conditiøns Artswets . Möf Ch#nge
Variable

Is it variable or fixed?
Can Court Costs Waived? Yes
Auto mailed option? Yes
Printed locally option? No (A reprint can be done on the

enter hearing screen)
How long do they have to 30 Days after Disposition entered
pay?
Is it a variable due date? Y/ No
N
Define the NOD's Upheld

Dismissed
Define any automated NOD's will be automatically mailed
process when the disposition is entered

and "Save & Mail" is clicked.
Define the Appeal Setup Days of Week N/A
No Appeals in Axsis Hours of Day N/A

Time slot length N/A
Max # per time slot N/A
Reviewers names N/A
Dispositions N/A
Fine Reduction? N/A
Court Costs Added? N/A
Is it variable or fixed?
Court Costs Waived? N/A
Auto mailed option? N/A
Printed locally option? N/A
How long do they have to N/A
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Questions Conditions AsiaMrà est(of Chshge
pay?

Is it a variable due date? Y/
N
Define the NOD's
Define any automated
process

Define any automated
process
DMV Error
Other (List)
Yes / No

N/A
N/A

N/A

�042Issued in Error
�042Plate Identified Incorrectly
�042Funeral Procession
�042Stolen Vehicle/Plate
�042DMV Error
�042Yielding to Emergency

Vehicle
�042Police Ticket Issued
�042No Violation - False

Trigger
Administrative Decision

missal Function within Axsis - outside of the Hearings & Reviews
What reasons is a dismissal DMV Error �042Issued in Error
entered? Other (List) �042Plate Identified Incorrectly

�042Funeral Procession
�042Stolen Vehicle/Plate
�042DMV Error
�042Yielding to Emergency

:012 American Traffic Solutions, Inc. Proprietary
xsis�442Violation Processing System Aventura, FL. v1.2 BRQ
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rt $ Speed Camera - Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: Sandy Mickey

Questions Conditions Answers Date of Change

Does the Dismissal letter get Yes / No
sent to the violator?
idence Package & Reports
What full address is printed at
the top of each Report?

Vehicle
�042Police Ticket Issued
�042No Violation - False

Trigger
�042Administrative Decision

Yes .

City of Aventura
19200 West Country Club Drive
Aventura, FL 33180

rneral invoicing
To whom at the City should the Brian K. Raducci CPA - Finance
invoice be sent (please supply Director
all required information listed to 19200 West Country Club Drive
the right)? Aventura, Fl 33180

braducci@cityofaventura.com
Phone: 305-466-8920
Tel: 305-466-8939

2012 American Traffic Solutions, Inc. Proprietal
Axsis�442Violation Processing System Aventura, FL. v1.2 BR
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AGREEMENT BETWEEN THE CITY OF AVENTURA
AND AMERICAN TRAFFIC SOLUTIONS FOR

TRAFFIC SAFETY CAMERA PROGRAM

This Agreement (this "Agreement") is made as of this day of February, 2008 by and
between American Traffic Solutions, LLC., a Delaware Corporation, licensed to do business in
Florida, with offices at 14861 N. Scottsdale Rd, Suite 109, Scottsdale, Arizona 85254
("Vendor"), and The City of Aventura, a Florida municipal corporation, with an address at 19200
West Country Club Drive, Aventura, Florida (the "City").

RECITALS

WHEREAS, Vendor has exclusive knowledge, possession and ownership of certain equipment,
licenses, applications, and Notice of Infraction processes related to the digital photo red light
enforcement systems provided by Vendor pursuant to this Agreement; and

WHEREAS, the City Commission of the City adopted Ordinance 2007-15, which authorizes the
City's Traffic Safety Camera Program (TSCP) and provides for the implementation and
operation of such; and,

WHEREAS, the City issued RFQ # 08-11-13-2, to which Vendor responded, and City selected
Vendor to provide services to implement and carry on the City's TSCP, and City desires to
engage the services of Vendor to provide certain equipment, processes and back office services
so that Authorized Employees of the City are able to monitor, identify and enforce red light.
running Infractions;

NOW THEREFORE, in consideration of the mutual covenants contained herein, and for other
valuable consideration received, the receipt and sufficiency of which are hereby acknowledged,
the parties agree as follows:

AGREEMENT

1.0 Definitions. All definitions set forth in Ordinance 2007-15 are incorporated herein. In
addition, the following words and phrases shall have the following meanings in this
Agreement:

1.1. "Authorized Employee" means the Traffic Control Infraction Review Officer, whose
duties and qualifications are set forth in the City Ordinance.

1.2. "Authorized Infraction" means each Potential Infraction in the Infraction Data for which
authorization to issue a Notice of Infraction in the form of an Electronic Signature is
given by the Authorized Employee by using the Vendor System.

1.3. "City Ordinance" means Ordinance 2007-15, as may be amended from time to time.
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1.4. "Civil Fee" means the fee assessed for violations of the City Ordinance, as set forth in the
Ordinance.

1.5. "Confidential or Private Information" means, with respect to any Person, any
information, matter or thing of a secret, confidential or private nature, whether or not so
labeled, which is connected with such Person's business or methods of operation or
concerning any of such Person's suppliers, licensors, licensees, City's or others with
whom such Person has a business relationship, and which has current or potential value
to such Person or the unauthorized disclosure of which could be detrimental to such
Person, including but not limited to:

1.5.1. Matters of a business nature, including but not limited to information relating
to development plans, costs, finances, marketing plans, data, procedures,
business opportunities, marketing methods, plans and strategies, the costs of
construction, installation, materials or components, the prices such Person
obtains or has obtained from its clients or City's, or at which such Person sells
or has sold its services; and

1.5.2. Matters of a technical nature, including but not limited to product information,
trade secrets, know-how, formulae, innovations, inventions, devices,
discoveries, techniques, formats, processes, methods, specifications, designs,
patterns, schematics, data, access or security codes, compilations of
information, test results and research and development projects. For purposes
of this Agreement, the term "trade secrets" shall mean the broadest and most
inclusive interpretation of trade secrets.

1.5.3. Notwithstanding the foregoing, Confidential Information will not include
information that: (i) is a public record, and not otherwise exempt, pursuant to
Florida law; (ii) was generally available to the public or otherwise part of the
public domain at the time of its disclosure, (iii) became generally available to
the public or otherwise part of the public domain after its disclosure and other
than through any act or omission by any party hereto in breach of this
Agreement, (iv) was subsequently lawfully disclosed to the disclosing party
by a person other than a party hereto, (v) was required by a court of competent
jurisdiction to be described, or (vi) was required by applicable state law to be
described.

1.6. "Designated Intersection " means the Intersections, as that term is defined in the City
Ordinance, set forth on Exhibit "A" attached hereto, and such additional Intersections, as
Vendor and the City shall mutually agree from time to time through the parties' Project
Managers.

1.7. "Electronic Signature" means the method through which the Authorized Employee
indicates his or her approval of the issuance of a Notice of Infraction in respect of a
potential Infraction using the Vendor System.
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1.8. "Enforcement Documentation" means the necessary and appropriate documentation
related to the enforcement of Red Zone Infractions, as defined in the City Ordinance,
including but not limited to warning letters, Notices of Infraction (using the specifications
of the hearing officer ( also known as code enforcement Special Master) and the City, a
numbering sequence for us.e on all notices (in accordance with applicable state statutes
and the City's Ordinance), instructions to accompany each issued Notice of Infraction
(including in such instructions a description of basic enforcement procedures, payment
options and information regarding the viewing of images and data collected by the
Vendor System), chain of custody records, criteria regarding operational policies for
processing Notices of Infraction (including with respect to coordinating with the
applicable vehicle registry), and technical support documentation for applicable hearing
officers .

1.9. "Equipment" means any and all cameras, sensors, equipment, components, products,
sofhvare and other tangible and intangible property relating to the Vendor Photo Red
Light System(s), including but not limited to all camera systems, housings, sensor arrays,
severs and poles.

1.10. "Govemmental Authority" means any domestic or foreign government, governmental
authority, court, tribunal, agency or other regulatory, administrative or judicial agency,
commission or organization, and any subdivision, branch or department of any of the
foregoing.

1.11. "Infraction" means any Infraction of the City's Ordinance.

1.12. "Infractions Data".means the images and other Infractions data gathered by the Vendor
System at the Designated Intersection .

1.13. "Installation Date of the TSCP" means the date on which Vendor completes the
construction and installation of at least one (1) Intersection in accordance with the terms
of this Agreement so that such Intersection is operational for the purposes of functioning
with the TSCP.

1.14. "Intellectual Property" means, with respect to any Person, any and all now known or
hereafter known tangible and intangible (a) rights associated with works of authorship
throughout the world, including but not limited to copyrights, moral rights and mask-
works, (b) trademark and trade name rights and similar rights, (c) trade secrets rights, (d)
patents, designs, algorithms and other industrial property rights, (e) all other intellectual
and industrial property rights (of every kind and nature), whether arising by operation of
law, contract, license, or otherwise, and (f) all registrations, initial applications, renewals,
extensions, continuations, divisions or reissues hereof now or hereafter in force
(including any rights in any of the foregoing), of such Person, consistent with the
definition of such terms in Florida Statutes.

1.15. "Notice of Infraction" shall mean the Notice of an Infraction, which is mailed or
otherwise delivered by Vendor to the alleged violator on the appropriate Enforcement
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Documentation in respect of each Authorized Infraction pursuant to the requirements of
the City Ordinance.

1.16. "Operational Period" means the period of time during the Term, commencing on the
Installation Date, during which the TSCP is functional in order to permit the
identification and the issuance of Notices of Infraction for approved Infractions using the
Vendor System.

1.17. "Ordinance" shall mean City of Aventura Ordinance 2007-15, as may be amended from
time to time.

1.18. "Person" means a natural individual, company, Governmental Authority, partnership,
firm, corporation, legal entity or other business association.

1.19. "Project Manager" means the project manager appointed by the City in accordance with
this Agreement, which shall be the City Manager, or his designee and shall be
responsible, on behalf of City, for overseeing the installation at the Designated
lntersections and the implementation of the TSCP, and which manager shall have the
power and authority to make management decisions relating to the City's obligations
pursuant to this Agreement, including but not limited to change order authorizations,
subject to any limitations set forth in the City's Charter or Ordinance or by the City
Commission.

1.20. "Potential Infraction" means, with respect to any motor vehicle passing through a
Designated Intersection, the data collected by the Vendor System with respect to such
motor vehicle, which data shall be processed by the Vendor System for the purposes of
allowing the Authorized Employee to review such data and determine whether a Red
Zone Infraction has occurred.

1.21. "Proprietary Property" means, with respect to any Person, any written or tangible
property owned or used by such Person in connection with such Person's business,
whether or not such property is copyrightable or also qualifies as Confidential
Information, including without limitation products, samples, equipment, files, lists,
books, notebooks, records, documents, memoranda, reports, patterns, schematics,
compilations, designs, drawings, data, test results, contracts, agreements, literature,
correspondence, spread sheets, computer programs and software, computer print outs,
other written and graphic records and the like, whether originals, copies, duplicates or
summaries thereof, affecting or relating to the business of such Person, fmancial
statements, budgets, projections and invoices.

1.22. "Vendor Marks" means all trademarks registered in the name of Vendor or any of its
affiliates, such other trademarks as are used by Vendor or any of its affiliates on or in
relation to TSCP at any time during the Term this Agreement, service marks, trade names,
logos, brands and other marks owned by Vendor, and all modifications or adaptations of
any of the foregoing.

1.23. "Vendor Project Manager" means the project manager appointed by Vendor in
accordance with this Agreement, which project manager shall initially be named by the
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Vendor within 14 days of the execution of this Agreement or such person as Vendor shall
designate by providing written notice thereof to the City from time to time, who shall be
responsible for overseeing the construction and installation of the Designated
Intersections and the implementation the TSCP, and who shall have the power and
authority to make management decisions relating to Vendor's obligations pursuant to this
Agreement, including but not limited to change-order authorizations.

1.24. "Traffic Safety Camera Proeram" means, collectively, the TSCP provided by Vendor and
all of the other equipment, applications, back office processes and digital red light traffic
enforcement cameras, sensors, components, products, software and other tangible and
intangible property relating thereto.

L25. "Traffic Safety Camera Program" means the process by which the monitoring,
identification and enforcement of Infractions of the Red Zone Infractions is facilitated by
the use of certain equipment, applications and back office processes of Vendor, including
but not limited to cameras, flashes, central processing units, signal controller interfaces
and sensor arrays which, collectively, are capable of identifying Infractions and recording
such Infraction data in the form of photographic images ofmotor vehicles.

1.26. "Photo Red Light Infraction Criteria" means the standards and criteria by which Potential
Infractions will be evaluated by Authorized Employees of the City, which standards and
criteria shall include, but are not limited to, the definition of a Red Zone Infraction set
forth in the City Ordinance, relying upon the duration of time that a traffic light must
remain red prior to a Infraction being deemed to have occurred, and the location(s) in an
intersection which a motor vehicle must pass during a red light signal prior to being
deemed to have committed a Infraction, all of which shall be in compliance with all
applicable laws, rules and regulations of Governmental Authorities.

1.27. "Traffic Signal Controller Boxes" means the signal controller interface and detector,
including but not limited to the radar or video loop, as the case may be.

1.28. "Warning Period" means the period of ninety (90) days after the Installation Date of the
first intersection approach, as set by the Ordinance.

2.0 Term. The term of this Agreement shall commence as of the date hereof and shall
continue for a period of five (5) years after the date of the first paid notice from the first
installed System (the "Initial Term"). The City shall have the right, but not the
obligation, to extend the term of this Agreement for up to two (2) additional, five (5) year
periods following the expiration of the Initial Term (each, a "Renewal Term" and
collectively with the Initial Term, the "Term"). The City may exercise the right to extend
the term of this Agreement for a Renewal Term by providing written notice to Vendor
not less than sixty (60) days prior to the last day of the Initial Term or the Renewal Term,
as the case may be.

3.0 Services. Vendor shall provide the TSCP to the City, in each case in accordance with the
terms and provisions of the Ordinance.
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3.1. Installation. With respect to the construction and installation of the Designated
Intersection and the installation of the Vendor System at such Designated Intersection: the
City and Vendor shall have the respective rights and obligations set forth on Exhibit "B"
attached hereto.

3.2. Maintenance. With respect to the maintenance of the Vendor System at the
Designated Intersections, the City and Vendor shall have the respective rights and
obligations set forth on Exhibit "C "attached hereto.

3.3. Infraction Processing. During the Operational Period, Infractions shall be processed
as set forth on Exhibit" D", attached hereto.

3.4. Prosecution. The City shall prosecute Ordinance violations in respect thereof
pursuant to the terms, procedures and requirements of the City Ordinance, subject to
City's routine law enforcement discretion.

3.5. Other Rights and Obligations. During the Term, in addition to all of the other rights and
obligations set forth in this Agreement, Vendor and the City shall have the respective
rights and obligations set forth on Exhibit "E" attached hereto.

3.6. Change Orders. The City may from time to time request changes to the work required to
be performed or the addition of products or services to those required pursuant to the
terms of this Agreement by providing written notice thereof to Vendor, setting forth in
reasonable detail the proposed changes (a "Change Order Notice"). Upon Vendor's
receipt of a Change Order Notice, Vendor shall deliver a written statement describing the
effect, if any, the proposed changes would have on the terms set forth in Exhibit " E "
(the "Change Order Proposal"), which Change Order Proposal shall include (i) a detailed
breakdown of the charge and schedule effects, (ii) a description of any resulting changes
to the specifications and obligations of the parties, (iii) a schedule for the delivery and
other performance obligations, and (iv) any other information relating to the proposed
changes reasonably requested by the City. Following the City's receipt of the Change
Order Proposal, the parties shall negotiate in good faith and agree to a plan and schedule
for implementation of the proposed changes, the time, manner and amount of payment or
price increases or decreases, as the case may be, and any other matters relating to the
proposed changes. Any failure of the parties to reach agreement with respect to any of
the foregoing as a result of any proposed changes shall not be deemed to be a breach of
this Agreernent, and any disagreement shall be resolved in accordance with Section 16.0.

4.0 License: Reservation of Rights.

4.1. License. Subject to the terms and conditions of this Agreement, Vendor hereby
grants the City, and the City hereby accepts from Vendor upon the terms and conditions
herein specified, a non-exclusive, non-transferable license during the Term of this
Agreement to: (a) solely within the City, access and use the Vendor System for the sole
purpose of reviewing Potential Infractions and authorizing the issuance of Notices of
Infraction pursuant to the terms of this Agreement, and to print copies of any content
posted on the Vendor System in connection therewith, (b) disclose to the public
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(including outside of the City) that Vendor is providing services to the City in connection
with TSCP pursuant to the terms of this Agreement, and (c) use and display the Vendor
Marks on or in marketing, public awareness or education, or other publications or
materials relating to the TSCP, so long as any and all such publications or materials are
approved in advance by Vendor.

4.2. Reservation of Rights. The City hereby acknowledges and agrees that: (a) Vendor is
the sole and exclusive owner of the Vendor System, the Vendor Marks, all Intellectual
Property arising from or relating to the Vendor System, and any and all related
Equipment provided under this Agreement, (b) the City neither has nor makes any claim
to any right, title or. interest in any of the foregoing, except as specifically granted or
authorized under this Agreement, and (c) by reason of the exercise of any such nghts or
interests of City pursuant to this Agreement, the City shall gain no additional right, title
or interest therein.

4.3 Restricted Use. The City hereby covenants and agrees that it shall not (a) make any
modifications to the Vendor System, including but not limited to any Equipment, (b) alter,
remove or tamper with any Vendor Marks, (c) use any of the Vendor Marks in any way
which might prejudice their distinctiveness, validity or the goodwill of Vendor therein,
(d) use any trademarks or other marks other than the Vendor Marks in connection with
the City's use of the Vendor System pursuant to the terms of this Agreement without first
obtaining the prior consent of Vendor, or (e) disassemble, de-compile or otherwise
perform any type of reverse engineering to the Vendor System, the Vendor System,
including but not limited to any Equipment, or to any, Intellectual Property or Proprietary
Property of Vendor, or cause any other Person to do any of the foregoing.

4.4 Protection of Rights. Vendor shall have the right to take whatever action it deems
necessary or desirable to remedy or prevent the infringement of any Intellectual Property
of Vendor, including without limitation the filing of applications to register as trademarks
in any jurisdiction any of the Vendor Marks, the filing of patent application for any of the
Intellectual Property of Vendor, and making any other applications or filings with
appropriate Governmental Authorities. The City shall not take any action to remedy or
prevent such protective activities, and shall not in its own name make any registrations
or filings with respect to any of the Vendor Marks or the Intellectual Property of Vendor
without the prior written consent of Vendor.

4.5. Infringement. The City shall use its reasonable best efforts to give Vendor prompt
notice of any activities or threatened activities of any Person of which it becomes aware
that infringes or violates the Vendor Marks or any of Vendor's Intellectual Property or
that constitute a misappropriation of trade secrets or act of unfair competition that might
dilute, damage or destroy any of the Vendor Marks or any other Intellectual Property of
Vendor. Vendor shall have the exclusive right, but not the obligation, to take action to
enforce such rights and to make settlements with respect thereto.

4.6. Infringing Use. The City shall give Vendor prompt written notice of any action or
claim action or claim, whether threatened or pending, against the City alleging that the
Vendor Marks, or any other Intellectual Property of Vendor, infringes or violates any
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patent, trademark, copyright, trade secret or other Intellectual Property of any other
Person, and the City shall render to Vendor such reasonable cooperation and assistance as
is reasonably requested by Vendor in the defense thereof; provided, that Vendor shall
reimburse the City for any reasonable costs, including without limitation attorneys fees
and court costs, as well as City staff costs, incurred in providing such cooperation and
assistance. If such a claim is made and Vendor determines in the exercise of its sole
discretion, or a court or administrative proceeding of competent jurisdiction deterrnines,
that an infringement may exist, Vendor shall have the right, but not the obligation, to
procure for the City the right to keep using the allegedly infringing items, modify them to
avoid the alleged infringement or replace them with non-infringing items, all at no cost to
the City. In addition, in such event, the City has the right, but not the obligation, to
terminate this Agreement pursuant to paragraph 6.1.

5.0 Representations and Warranties.

5.1.Vendor Representations and Warranties.

5.1.1. Authority. Vendor hereby warrants and represents that:

5.1.1.1. it has all right, power and authority to execute and deliver this
Agreement and perform its obligations hereunder; and,

5.1.1.2. to the extent legally required, Vendor has all ownership rights,
licenses, or other required authority to use the software and hardware
it installs to perform the services under this Agreement.

5.1.2. Professional Services. Vendor hereby warrants and represents that any
and all services provided by Vendor pursuant to this Agreement shall be
performed in a professional and workmanlike manner and, with respect to
the installation of the Vendor System, subject to applicable law, in
compliance with all specifications provided to Vendor by the City.

5.2. City Representations and Warranties.

5.2.1. Authority. The City hereby warrants and represents that it has all right,
power and authority to execute and deliver this Agreement and perform its
obligations hereunder; provided that Vendor acknowledges that the initial
program is premised on being consistent with the requirements and
authority of state law, applicable attorney general opinions, and the City's
Ordinance, and City cannot and does not warrant the outcome of any
judicial or legislative action that may be taken affecting these authorities
subsequent to the execution of this Agreement.

5.3. Professional Services. The City hereby warrants and represents that any and all
services provided by the City pursuant to this Agreement shall be performed in a
professional and workmanlike manner in City's governmental capacity .

6.0 Termination.
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6.1. Termination for Cause: Either party shall have the right to terminate this Agreement
immediately by written notice to the other if (i) state or federal statutes are amended,
or regulations or policies are adopted by agencies with jurisdiction, to prohibit or
materially change the operation of TSCP so as to make it reasonably impractical to
operate the red light enforcement program, including without limitation changes that
would prohibit the red light enforcement program, or which would impose
restrictions on revenues and uses that are contrary to the terms of this Agreement; (ii)
any court having jurisdiction over City rules, or declares, that the City's red light
enforcement program is invalid or results from the Vendor System of photo red light
enforcement are inadmissible in evidence, or otherwise renders a decision that makes
it reasonably impractical to operate the red light enforcemerit program; (iii) a
determination by a court of cornpetent jurisdiction or other applicable dispute
resolution forum that Vendor has infringed upon a third party's patent, trademark,
copyright, trade secret or other intellectual property; (iv) the other party commits any
material breach of any of the provisions of this Agreement; (v) Vendor's non-
payment of revenues to City as required by this Agreement. In the event of a
termination due to this Section, City shall be relieved of any further obligations to
Vendor other than as specified herein. Either party shall have the right to remedy the
cause for termination within forty-five (45) calendar days (or within such other time
period as the City and Vendor shall mutually agree, which agreement shall not be
unreasonably withheld or delayed) after written notice from the non-causing party
setting forth in reasonable detail the events of the cause for termination.

The rights to terminate this Agreement given in Section 6.1 shall be without prejudice to
any other right or remedy of either party in respect of the breach concerned (if any) or
any other breach of this Agreement.

6.2 Warning Period. The Ordinance provides for a one time ninety (90) day Warning Period,
during which time courtesy notices of infractions, with no civil fees, are used. The
parties hereto acknowledge that this Warning Period will be used to verify the reliability
of the program and the detection of infractions, as well as to monitor anticipated changes
in state law on the subject of camera enforcement of red light infractions. The Warning
Period shall commence on the date the initial camera and the Infraction Processing
procedures become operational, with the exact date to be confirmed in writing by the
parties' Project Managers. At any time up to the conclusion of the initial Warning Period,
the City, through a motion adopted by the City Commission, may terminate the TSCP, for
any or no cause. The City shall not be liable for any costs or expenses mcurred by
Vendor during this Warning Period. If the City Commission determines to terminate the
program pursuant to this paragraph, this Agreement shall be deemed terminated and the
parties shall proceed pursuant to Section 6.3 below. In addition to the City's right to
terminate during the Warning Period, for a period of 90 calendar days after the expiration
of the Warning Period, either party shall have the right to terminate the Agreement.

6.3 Procedures Upon Termination. This section 6.3 shall apply to the expiration of this
Agreement and to the early termination of the Agreement. The termination of this
Agreement shall not relieve either party of any liability that accrued prior to such
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termination. Except as set forth in this Section 6.3, upon the termination of this
Agreement, all of the provisions of this Agreement shall terminate and:

6.3.1 Vendor shall (i) immediately cease to provide services, including but not limited to work
in connection with the construction or installation activities and services in connection
with the TSCP, (ii) promptly deliver to the City any and all Proprietary Property of the

. City provided to Vendor pursuant to this Agreement, (iii) promptly deliver to the City a
fmal report to the City regarding the collection of data and the issuance of Notices of
Infraction in such format and for such periods as the City may reasonably request, and
which final report Vendor shall update or supplement from time to time when and if
additional data or information becomes available, (iv) provide City all data pertaining to
outstanding Civil Fee payments due and owing to City and potential payments due to
Vendor, (v) provide City with its proposed schedule for the removal of the Vendor's
equipment, at no cost to the City, from the City and once such schedule is approved by
City Vendor shall remove such pursuant to the schedule; and (vi) provide such assistance
as the City may reasonably request from time to time in connection with prosecuting and
enforcing Notices of Infraction issued prior to the termination of this Agreement.

6.3.2 The City shall (i), except for pending enforcement cases, immediately cease using the
TSCP, accessing the Vendor System and using any other Intellectual Property of Vendor,
and (ii) promptly deliver to Vendor any and all Proprietary Property of Vendor provided
to the City pursuant to this Agreement, other than such equipment installed by Vendor
along the roadways for the enforcement program.

6.3.3 Unless the City and Vendor have agreed to enter into a new agreement relating to the
TSCP or have agreed to extend the Term of this Agreement, Vendor shall remove any
and all Equipment or other materials of Vendor installed in connection with Vendor's
performance of its obligations under this Agreement, at no cost to City, including but not
limited to housings, poles and camera systems, and Vendor shall restore the Designated
Intersections to substantially the same condition such Designated Intersections were in
immediately prior to this Agreement, except for foundation removal, which shall be left
approximately flush with grade and no exposed rebar, steel or other hazards, at no cost to
City pursuant to the schedule agreed upon by the parties in section 6.3.1.

6.3.4 After the first three (3) years of this Agreement, City may provide for the early
termination of this Agreement for City's convenience in the event that the City
Commission determines to discontinue having a TSCP . In such event, the remaining
provisions of section 6.3 shall apply. City shall have no further liability for any such
early termination. The parties recognize that other provisions of this Agreement serve as
consideration for this provision.

7.0 Fees to be Paid to Vendor and Payment Processing.

7.1. Vendor shall have the right to receive the compensation set forth on, and pursuant to,
Exhibit F attached hereto.
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7.2. Vendor shall be responsible for processing payments of the Civil Fees. The Vendor
shall provide payment means through mail, telephone and on-line processes. Vendor
shall track all payments and handle all applied payments, unapplied payrnents,
overpayments, refunds, adjustments, dismissals and reversals.

7.3. Vendor shall pay City all payments received during a calendar month, no later than
the 7th day of the next following month.

7.4. Vendor shall invoice the City for all applicable fees according to the fee schedule
delineated on Exhibit " F". Along with the invoice, Vendor shall provide
information to the City, in a format acceptable to the City, supporting the invoice
amounts forwarded by Vendor to the City. In addition, City shall have access to the
financial reporting functions of Vendor's system upon City's request.

8.0 Survival. Notwithstanding the foregoing, the parties' obligations shall survive the
termination of the Agreement to the extent necessary to fulfill the parties' accrued
monetary obligations under this Agreement.

9.0 Confidentiality. During the term of this Agreement and for a period of three (3) years
thereafter, neither party shall disclose to any third person, or use for itself in any way for
pecuniary gain, any Confidential Information learned from the other party during the
course of the negotiations for this Agreement or during the Term of this Agreement,
subject to the obligations and requirements of Florida's public records laws and public
meetings law. Upon termination of this Agreement, each party shall return to the other
all tangible Confidential Information of such party. Each party shall retain in confidence
and not disclose to any third party any Confidential Information without the other party's
express written consent, except (a) to its employees who are reasonably required to have
the Confidential Information, (b) to its agents, representatives, attorneys and other
professional advisors that have a need to know such Confidential Information, provided
that such parties undertake in writing (or are otherwise bound by rules of professional
conduct) to keep such information strictly confidential, and (c) pursuant to, and to the
extent of, a request or order by any Govemmental Authority, including laws relating to
public records.

10.0 Indemnification and Liability.

10.1. Indemnification - Negligence. The Vendor agrees to defend, indemnify
and hold harmless the City, its trustees, elected and appointed officers, agents,
servants and employees, from and against any and all claims, demands, or causes of
action of whatsoever kind or nature, and the resulting losses, costs, expenses,
reasonable attorneys' fees, liabilities, damages, orders, judgments, or decrees
("Losses"), sustained by the City or any third party arising out of, or by reason of, or
resulting from the Vendor's negligent acts, errors, or omissions, except to the extent
such Losses arise from the negligence of the City or City's employees, officers or
agents. In the event that a court of competent jurisdiction determines that the
provisions of Sec. 725.06, F.S., and / or Sec. 725.08 , F.S., apply to this Agreement,
then , in such event, Vendor shall defend, indemnify and hold harmless City and
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City's officers, employees and agents only to the fullest extent authorized by said
cited statutes .

10.2. Indemnification - Infringements. The Vendor shall indemnify City for all loss,
damage, expense or liability including, without limitation, court costs and attorneys'
fees that may result by reason of any infringement or claim of infringement of any
patent, trademark, copyright, trade secret or other proprietary right relating to
services furnished pursuant to this Agreement. The Vendor will defend and/or settle
at its own expense, with legal counsel reasonably acceptable to the City, any action
brought against the City to the extent that it is based on a claim that products or
services furnished to City by the Vendor pursuant to this Agreement, or if any
portion of the services or goods related to the performance of the service becomes
unusable as a result of any such infringement or claim. Any infringement or claim
that renders any portion of the services to be performed by this agreement to be
unusable, or materially affects the Vendor's Red Light System as functionally
described herein, shall be grounds for a default of this Agreement.

10.3. The parties recognize that various provisions of this Agreement, including but not
necessarily limited to this Section, provide for indemnification to be provided by the
Vendor and agree that in the event that the law is construed to require a specific
consideration to be given therefore, the parties therefore agree that the sum of Ten
Dollars and 00/100 ($10.00), receipt of which is hereby acknowledged, is the specific
consideration for such indemnities, and the providing of such indemnities is deemed to
be part of the specifications with respect to the services to be provided by Vendor.
Furthermore, the parties understand and agree that the covenants and representations
relating to this indemnification provision shall survive the term of this Agreement and
continue in full force and effect as to the Vendor's responsibility to indemnify for
events occurring during the term of this Agreement for a period ofnot less than five (5)
years after expiration or termination of the Agreement.

10.4. Legal Challenges. The parties recognize and acknowledge that the TSCP
contemplated herein may be subject to legal challenge and/or judicial review as a
new or innovative program. It is understood and acknowledged that various aspects
of the program may be challenged. In the event of a legal challenge to the Program,
City and Vendor shall share in the cost of the defense on a pro-rata basis.

10.5. In the event that a court of competent jurisdiction or the State of Florida,
including any of its agencies, orders or requires the City to return any payments
made for infractions of the City Ordinance , Vendor shall, at no additional charge,
assist City to perform all relevant portions of any such order, decree, judgment, etc.,
required to be performed by the City including, but not limited to, assisting the City
to locate each violator so that any ordered reimbursement may be made. Prior to
the close of the "Warning Period" established in Section 6.2, Vendor shall provide
to the City with adequate security in an acceptable form to the City which is
intended to protect City from liability, if any, under this paragraph 10.5. Such
security may be in the form of lien on Vendor's equipment or other form of security
to be determined by agreement of the parties.
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10.6. Change in State Law, The parties recognize and acknowledge that it has been
reported that the Florida Legislature is considering various revisions to State
Uniform Traffic Laws which, if enacted, would expressly authorize municipalities to
issue traffic infractions through the use of Red Light Cameras without the necessity
of using the code enforcement system. Should the Florida Legislature enact any law
modifying the Uniform Traffic Laws so as to expressly permit the TSCP , sections
10.4 and 10.5 shall automatically become void .

10.7. Notice of Claims. If the City or Vendor receives notice of any claim or
circumstances which may give rise to an indemnified loss under this Section 10, the
receiving party shall give written notice to the other party within ten (10) days of
receipt. The notice must include the following:

(a) a description of the indemnification event in reasonable detail,

(b) the basis on which indemnification may be due, and

(c) the anticipated amount of the indemnified loss.

This notice does not estop or prevent the City from later asserting a different basis
for indemnification or a different amount of indemnified loss than that indicated in
the initial notice. If the City does not provide this notice within the ten (10) day
period, it does not waive any right to indemnification except to the extent that
Vendor is directly prejudiced, suffers loss, or incurs expense because of the delay.

10.8. Review of Indemnification Provisions. At the conclusion of the Warning Period,
and the 2008 session of the Florida Legislature, the City and Vendor will review the
indemnification provisions in this Section 10.

1LO Independent Contractor. This Agreement does not create an employee/employer
relationship between the parties. It is the intent of the parties that the Vendor is an
independent contractor under this Agreement and not the City's employee for all
purposes, including but not limited to, the application of the Fair Labor Standards Act
minimum wage and overtime payments, Federal Insurance Contribution Act, the Social
Security Act, the Federal Unemployment Tax Act, the provisions of the Internal Revenue
Code, the State Workers Compensation Act, and the State unemployment insurance law.
The Vendor shall retain sole and absolute discretion in the judgment of the manner and
means of carrying out Vendor's activities and responsibilities hereunder provided, further
that administrative procedures applicable to services rendered under this Agreement shall
be those of Vendor, which policies of Vendor shall not conflict with City, or United
States policies, rules or regulations relating to the use of Vendor's funds provided for
herein. The Vendor agrees that it is a separate and independent enterprise from the City,
that it has full opportunity to find other business, that it has made its own investment in
its business, and that it will utilize a high level of skill necessary to perform the work.
This Agreement shall not be construed as creating any joint employment relationship
between the Vendor and the City and the City will not be liable for any obligation
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incurred by Vendor, including but not limited to unpaid minimum wages and/or overtime
premmms.

12.0 Assistnments; Amendments. This Agreement, or any interest herein, shall not be assigned,
transferred or otherwise encumbered, under any circumstances, by either party, including
without limitations purchases of controlling interest in Vendor or merger, without the prior
written consent of the other party.

It is further agreed that no modification, amendment or alteration in the terms or conditions
contained herein shall be effective unless contained in a written document executed with the
same formality and of equal dignity herewith.

13.0 No Contingent Fees. Vendor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Vendor to solicit or secure
this Agreement, and that it has not paid or agreed to pay any person, company, corporation,
individual or finn, other than a bona fide employee working solely for Vendor any fee,
commission, percentage, gift, or other consideration contingent upon or resulting from the
award or making of this Agreement. For the breach or Infraction of this provision, the City
shall have the right to terminate the Agreement without liability at its discretion, to deduct
from the contract price, or otherwise recover the full amount of such fee, commission,
percentage, gift or consideration.

14.0 Notices. Whenever any party desires to give notice unto any other party, it must be given
by written notice, sent by certified United States mail, with return receipt requested,
addressed to the party for whom it is intended , at the places last specified, and the places for
giving of notice shall remain such until they shall have been changed by written notice in
compliance with the provisions of this section. For the present, the VENDOR and the CITY
designate the following as the respective places for giving of notice:

City: Eric M. Soroka, City Manager
City ofAventura
19200 West Country Club Drive
Aventura, Florida 33180
Phone: (305) 466-8910
Fax: (305) 466-8919

Copies To: David M. Wolpin, City Attorney
Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
200 East Broward Boulevard, Suite 1900
Ft. Lauderdale , Florida 33301
Phone: (954) 763-4242
Fax: (954) 764-7770

And

Steven Steinberg, Police Chief
City of Aventura
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19200 West Country Club Drive
Aventura, Florida 33180
Phone: (305) 466-8066
Fax: (305) 466-8991

Vendor American Traffic Solutions, LLC.
14861 N. Scottsdale Road, Suite 109
Scottsdale, AZ 85253
Attention: Chief Operating Officer

And

Alexander P. Heckler, Esq.
Shutts and Bowen LLP
200 East Broward Boulevard #2100
Fort Lauderdale, Florida 33301

15.0 Audit Rights. Each of parties hereto shall have the right to audit the books and records of
the other party hereto (the "Audited Party") solely for the purpose of verifying the
payments, if any, payable pursuant to this Agreement. Any such audit shall be conducted
upon not less than forty-eight (48) hours' prior notice to the Audited Party, at mutually
convenient times and during the Audited Party's normal business hours. Except as
otherwise provided in this Agreement, the cost of any such audit shall be borne by the
non-Audited Party. In the event any such audit establishes any underpayrnent of any
payment payable by the Audited Party to the non-Audited Party pursuant to this
Agreement, the Audited Party shall promptly·pay the amount of the shortfall, and in the
event that any such audit establishes that the Audited Party has underpaid any payment
by more than ten percent (10%) of the amount actually owing, the cost of such audit shall
be borne by the Audited Party. In the event any such audit establishes any overpayment
by the Audited Party of any payment made pursuant to this Agreement, non-Audited
Party shall promptly refund to the Audited Party the amount of the excess.

16.0 Dispute Resolution. Upon the occurrence of any dispute or disagreement between the
parties hereto arising out of or in connection with any term or provision of this
Agreement, the subject matter hereof, or the interpretation or enforcement hereof (the
"Dispute"), the parties shall engage in informal, good faith discussions and attempt to
resolve the Dispute. In connection therewith, upon written notice of either party, each of
the parties will appoint a designated officer whose task it shall be to meet for the purpose
of attempting to resolve such Dispute. The designated officers shall meet as often as the
parties shall deem to be reasonably necessary. Such officers will discuss the Dispute. If
the parties are unable to resolve the Dispute in accordance with this Section 16.0, and in
the event that either of the parties concludes in good faith that amicable resolution
through continued negotiation with respect to the Dispute is not reasonably likely, then
the parties may mutually agree to submit to binding or nonbinding arbitration or
mediation.

Page 15 of31

834



17.0 Binding Authority. Each person signing this Agreement on behalf of either party
individually warrants that he or she has full legal power to execute this Agreement on behalf
of the party for whom he or she is signing, and to bind and obligate such party with respect
to all provisions contained in this Agreement.

18.0 Headings. Headings herein are for the convenience of reference only and shall not be
considered on any interpretation of this Agreement.

19.0 Exhibits. Each Exhibit referred to in this Agreement forms an essential part of this
Agreement. The exhibits shall be treated as part of this Agreement and are incorporated
herein by reference.

20.0 Waiver. Failure of either party to insist upon strict performance of any covenant or
condition of this Agreement, or to execute any right herein contained, shall not be
construed as a waiver or relinquishment for the future of any such covenant, condition or
right, but the same shall remain in full force and effect.

21.0 Legal Representation. It is acknowledged that each party to this Agreement had the
opportunity to be represented by counsel in the preparation of this Agreement and,
accordingly, the rule that a contract shall be interpreted strictly against the party preparing
same shall not apply herein due to the joint contributions ofboth parties.

22.0 Severability. If any provision of this Agreement or application thereof to any person or
situation shall to any extent, be held invalid or unenforceable, the remainder of this
Agreement, and the application of such provisions to persons or situations other than
those as to which it shall have been held invalid or unenforceable shall not be affected
thereby, and shall continue in full force and effect, and be enforced to the fullest extent
permitted by law, except that this provision shall not be deemed to deprive any party of
any legal remedy, including termination.

23.0 Insurance.

23.1. Throughout the term of this Agreement, the Vendor agrees to maintain in force at
their own expense insurance as follows:

23.1.1. Comprehensive General Liability insurance to cover liability for
bodily injury and property damage. Exposures to be covered are premises,
operations, products\completed operations, and contractual liability .
Coverage must be written on an occurrence basis, with the following
limits of liability

A. Bodily injury/Property Dam age
1. Each Occurrence $1,000,000
2. Annual Aggregate $1,000,000

B. Personal Injury
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1. Annual Aggregate $1,000,000

23.1.2. Worker's Compensation Insurance shall be maintained during the life
of this contract to comply with Florida statutory limits for all employees.
The following limits must be maintained:

A. Worker's Compensation Statutory
B. Employer's Liability $100,000 each accident

$500,000 Disease-policy limit
$100,000 Disease-employee

If Vendor claims to be exempt from this requirement, Vendor shall
provide City proof of such exemption along with a written request for City
to exempt Vendor, written on Vendor letterhead.

23.1.3. Comprehensive Auto Liability - coverage shall include owned, hired
and non-owned vehicles.

A. Bodily Injury and Property Damage combined single limit

1. Each Occurrence $1,000,000
2. Annual Aggregate $1,000,000

23.1.4. Professional Liability - $1,000,000.

23.1.5. Vendor shall name the City as an additional insured on each of the
policies required herein, with the exception of the Vendor's Worker's
Compensation policy and Professional Liability.

23. L6. Certificates of Insurance, reflecting evidence of the required insurance,
shall be filed with the City's Risk Manager prior to the commencement of
this Agreement. These Certificates shall contain a provision that
coverage's afforded under these policies will not be canceled or impaired
until at least forty five (45) days prior written notice has been given to the
City. Policies shall be issued by companies authorized to do business
under the laws of the State of Florida. Financial Ratings must not be less
than "A-VL" Insurance shall be in force until the obligations required to
be fulfilled under the terms of the Contract are satisfied. In the event the
insurance certificate provided indicates that the insurance shall terminate
and lapse during the period of this contract, then in that event, the Vendor
shall furnish, at least thirty (30) days prior to the expiration of the date of
such insurance, a renewed certificate of insurance as proof that equal and
like coverage for the balance of the period of the contract and extension
thereunder is in effect.
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23.1.7. Any insurance required of Vendor pursuant to this Agreement must
also be required by any sub-contractor of Vendor in the same limits and
with all requirements as provided herein, including naming the City as an
additional insured, if any work is subcontracted unless such subcontractor
is covered by the protection afforded by the Vendor and provided proof of
such coverage is provided to City. The Vendor and any sub-contractor of
Vendor shall maintain such policies during the term of this Agreement.

24.0 Governing Law, This Agreement shall be governed by the laws of the State of Florida with
venue lying in Miami-Dade County, Florida.

25.0 Extent ofAgreement. This Agreement represents the entire and integrated agreement
between the City and the Vendor and supersedes all prior negotiations, representations or
agreements, either written or oral.

26.0 Waiver of Jury Trial . ln the event of any litigation between the parties which in any way
arises out of this Agreement, the parties hereby agree to waive any right to trial by jury.

27.0 RFP. Vendor agrees to comply with any provisions of the RFP which are not in conflict
with this Agreement, and to comply with and honor any written representations,
clarifications and exceptions made by Vendor during the RFP process.

28.0 Compliance with Law. Vendor shall comply with all applicable laws in the performance of
its services hereunder, and represents that it possesses all required licenses and certifications
to perform the services.

IN WITNESS OF THE FOREGOING, the parties have set their hands and seals the day and year
first written above.

CITY OF AVENTURA
ATT ST:

BY:
RESA M. SO KA, C TY CLERK ERIC M. SORO CIT MANAGER

PROVED A FORM:

CITY ATTOR EY
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VENDOR
WITNES .

BY:
Print Name: /-) m TL To 4
Title: cye coo

ATTEST:

SECRETARY

STATE OF
: ss:

COUNTY OF /n/h c o M

ON THIS 1(#_ day of F6F£v 44y , 2008, before me, the undersigned notary
public, personally appeared A/) A A) ¶g-rbiJ , personally known to rne, or
who has produced ___ß R.1od's ( Tc_,eNçg as identification, and is the person
who subscribed to the foregoing instrument and who acknowledged that he executed the sarne on
behalf Of said Corporation and that he was duly authorized to do so.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

2 jACQUELINE ST.t0UIS , Ñ'©
NOTARY PUBLIC - ARIZONA N ARYPUBLIC

My o sion res
November 15, 2010 print or Type Name

My Commission Expires:
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EXHIBIT "A"
Designated Intersection

The contract provides for the implementation of cameras at no less than six (6) intersections, at
least three (3) of which shall be installed within forty five days (45) days of receipt of perrnits for
each agreed upon approach.

The proposed six intersections are as follows:

Biscayne Blvd. & N.E. 178 Street Biscayne Blvd. & N.E. 191 Street

Biscayne Blvd. & N.E. 199 Street W. Country Club Drive & N.E. 199 Street

Miami Gardens Drive & Biscayne Blvd. W. Country Club Drive & William Lehman
Causeway

Installation of any approach is subject to engineering and video analysis results.

Additional approaches will be selected based on collision history, input and recornmendations
from the City's Police Department, and an engineering feasibility assessment. Vendor shall
apply for a permit within sixty (60) days of the approval of this Agreement by the City
Commission.

Vendor will provide the City with video evaluation of candidate sites using the Axsis VIMS
system to assist the City's Police Department in its recommendations.

The program may be implemented at additional intersections after the conclusion of the Warning
Period. The intersections will be designated by the Police Department, which designation will be
based upon Police Department staff review and an engineering analysis.
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EXHIBIT"B"
Construction and Installation Obligations

Timeframe for Installation: Traffic Safety Camera Program
Vendor will have each specified intersection installed and activated in phases in accordance with
an implementation plan to be mutually agreed to by Vendor Traffic Systems and the City
Manager.

Vendor will use reasonable commercial efforts to install the system in accordance with the
schedule set forth in the implementation plan that will be formalized upon project
commencement.

Vendor will use reasonable commercial efforts to install and activate all specified intersection
within forty-five (45) days subsequent to receipt of all permits required by section 1.4 of this
Exhibit B.

1. Vendor Obligations. Vendor shall do or cause to be done each of the following (in each case,
unless otherwise stated below, at Vendor's sole expense):

1.1. Appoint the Vendor Project Manager and a project implementation team
consisting of between one (1) and four (4) people to assist the Vendor Project
Manager;

1.2. .Request current "as-built" electronic engineering drawings for the Designated
Intersections (the "Drawings") from the County traffic engineer;

1.3. Develop and submit to the City for approval construction and installation
specifications in reasonable detail for the Designated Intersection, including but
not limited to specifications for all radar sensors, pavement loops, electrical
connections and traffic controller connections, as required; and

1.4. Seek approval from the relevant Govemmental Authorities having authority or
jurisdiction over the construction and installation specifications for the
Designated Intersection (collectively, the "Approvals"), which will include
compliance with City permit applications.

1.5. Seek rights from private property owners, as necessary for the placement of
System Equipment at designated intersections where Governmental Authorities
have jurisdiction over the designated intersection and adjacent rights of right of
way, and such governmental Entity denies authority to Vendor for the installation
of its equipment.

1.6. Finalize the acquisition of the Approvals;

1.7. Submit to the City a public awareness strategy for the City's consideration and
approval, which strategy shall include media and educational materials for the
City's approval or amendment according to the ATS proposal (the "Awareness
Strategy");
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1.8. Develop the Red Light Infraction Criteria in consultation with the City;

1.9. Develop the Enforcement Documentation for approval by the City, consistent
with the requirements of the City Ordinance;

1.10. Complete the installation and testing of all necessary Equipment, including
hardware and software, at the Designated Intersections (under the supervision of
the City);

1.11. Cause an electrical sub-contractor to complete all reasonably necessary electrical
work at the Designated Intersections, including but not limited to the installation
of all related Equipment and other detection sensors, poles, cabling,
telecommunications equipment and wiring, which work shall be performed in
compliance with all applicable local, state and federal laws and regulations;

1.12. Install and test the functionality of the Designated Intersections with the Vendor
System and establish fully operational Infraction processing capability with the
Vendor System;

1.13. Implement the use of the Vendor System at each of the Designated Intersections;

1.14. Deliver the Materials to the City;

1.15. Issue Notices of Infraction, and if the civil penalty is unpaid or the alleged
violator requests a hearing, issue Notices of Hearing for Authorized Infractions
pursuant to City Ordinance;

1.16. Obtain access to the records data of the Department of Motor Vehicles in
Vendor's capacity as needed for the program; and,

1.17. Vendor shall provide training for personnel of the City, including, but not limited
to, the persons who City shall appoint as Authorized Employees and other persons
involved in the administration of the TSCP, regarding the operation of the Vendor
System and the TSCP. This shall include training with respect to the Vendor
System and its operations, strategies for presenting Infractions Data in court and
judicial proceedings and a review of the Enforcement Documentation;

1.18. Interact with court and judicial personnel, including the City's hearing officer to
address issues regarding the implementation of the Vendor System, the
development of a subpoena processing timeline that will permit the offering of
Infractions Data in hearings and judicial proceedings, and coordination between
Vendor, the City and the City's Hearing officer; and

1.19. Provide reasonable public relations resources and media materials to the City in
the event that the City elects to conduct a public launch of the TSCP.

1.20. Notice of Infraction processing and Notice of Infraction re-issuance, as well as
notice of hearing.
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2. CITY OBLIGATIONS. The City shall do or cause to be done each of the following (in
each case, unless otherwise stated below, at City's sole expense):

2.1.L Appoint the Project Manager;

2.1.2. Assist Vendor in obtaining the Drawings from the relevant Governmental
Authorities;

2.1.3. Notify Vendor of any specific requirements relating to the construction and
installation of any Intersection or the implementation of the TSCP;

2.1.4. Assist Vendor in seeking the Approvals

2.1.5. Provide reasonable access to the City's properties and facilities in order to permit
Vendor to install and test the functionality of the Designated Intersections and the
TSCP;

2.1.6. Provide reasonable access to the personnel of the City and reasonable information
about the specific operational requirements of such personnel for the purposes of
performing training;

2.1.7. Seek approval or amendment of Awareness Strategy and provide written notice to
Vendor with respect to the quantity of media and program materials (the
"Materials") that the City will require in order to implement the Awareness
Strategy during the period commencing on the date on which Vendor begins the
installation of any of the Designated Intersection and ending six (6) months after
the Installation Date;

2.L8. Assist Vendor in developing the Red Light Infraction Criteria; and

2.1.9. Seek approval of the Enforcement Documentation.

2.L10. The City shall, on a form provided by Vendor, provide verification to the State
Department of Motor Vehicles, National Law enforcement Telecommunications
System, or appropriate authority indicating that Vendor is acting as an Agent of
the Customer for the purposes of accessing vehicle ownership data pursuant to the
list of permissible uses delineated in the Drivers Privacy Protection Act 18 U.S.C.
§ 2721, Section (b) (1) and as may otherwise be provided or required by any
provision of applicable state law.

2.Lit If feasible, and only after all necessary approvals have been obtained from
utilities and other governmental entities with jurisdiction, City shall allow Vendor
to access power from existing power sources at no cost to City and shall allow or
facilitate access to traffic signal phase connections to a pull box, pole base, or
controller cabinet nearest to each Camera System within the City's jurisdiction.

2.1.12. The Police Department shall process each potential violation in accordance with
State Laws and/or City Ordinances within seven (7) business days of its
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appearance in the Police Review Queue, using Axsis�442to determine which
violations will be issued as Citations or Notices of Violation or as soon as
reasonably practical in the event of technical difficulties, power outages, or other
circumstances beyond the City's control, or with the consent or approval of
Vendor for extension.

2.1.13. City shall provide access to the internet for the purpose of processing violations
and adjudications.

2.1.14. Vendor shall, at no additional cost to the City , provide Police Department /
Adjudication workstation computer monitors for citation review and approval
which should provide a resolution of 1280 x 1024, which shall be returned to
Vendor in the event the Agreement is terminated.

2.1.15. For optimal data throughput, Police Department / Adjudication workstations
should be connected to a high-speed internet connection with bandwidth of T-1 or
greater. Vendor will coordinate directly with the City's Information Technology
(IT) Department on installation and implementation of the computerized aspects
of the program.

2.1.16. Police Department shall provide signatures of all authorized police users who will
review events and approve citations on forms provided by Vendor .

2.1.17. In the event that remote access to the ATS Axsis VPS System is blocked by
City's network security infrastructure, the City's IT Department and the
counterparts at ATS shall coordinate to facilitate appropriate communications
access while maintaining required security measures.
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EXHIBIT "C"

Maintenance

1. All repair and maintenance of Traffic Safety Camera Program systems and related equipment
will be the sole responsibility of Vendor, including but not limited to maintaining the casings
of the cameras included in the Vendor System and all other Equipment in reasonably clean
and graffiti-free condition.

2. Vendor shall not open the Traffic Signal Controller Boxes without a representative of Miami-
Dade County Traffic Engineering present.

3. The provision of all necessary communication, broadband and telephone services to the
Designated Intersections will be the sole responsibility of the Vendor

4. The provision of all necessary electrical services to the Designated Intersections will be the
sole responsibility of the Vendor.

5. In the event that images of a quality suitable for the Authorized Employee to identify
Infractions cannot be reasonably obtained without the use of flash units, Vendor shall provide
and install such flash units.

6. The Vendor Project Manager (or a reasonable alternate) shall be available to the City's
Project Manager each day.
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EXHIBIT "D"
Infraction Processing

L All Infractions Data shall be stored on the Vendor System;

2. The Vendor System shall process Infractions Data gathered from the Designated Intersection
into a format capable of review by the Authorized Employee via the Vendor System;

3. The Vendor shall make the initial determination that the image meets the requirements of the
Ordinance and this Agreement, and is otherwise sufficient to enable the City to meets its
burden of demonstrating a violation of the Ordinance. If the Vendor determines that the
standards are not met, the image shall not be processed any further.

4. The Vendor System shall be accessible by the Authorized Employee through a virtual private
network in encrypted format by use of a confidential password on any computer equipped
with a high-speed internet connection and a web browser;

5. Vendor shall provide storage capabilities for the City to store infractions identified for
prosecution for a period of time of not less than four (4) years after f'mal disposition of a
case.

6. Vendor shall provide the Authorized Employee with access to the Vendor System for the
purposes of reviewing the pre-processed Infractions Data within seven (7) days of the
gathering of the Infraction Data from the applicable Designated Intersections.

7. The City shall cause the Authorized Employee to review the Infractions Data and to
determine whether a Notice of Infraction shall be issued with respect to each Potential
Infraction captured within such Infraction Data, and transmit each such determination to
Vendor using the software or other applications or procedures provided by Vendor on the
Vendor System for such purpose. VENDOR HEREBY ACKNOWLEDGES AND AGREES
THAT THE DECISION TO ISSUE A NOTICE OF INFRACTION SHALL BE THE SOL
UNILATERAL AND EXCLUSIVE DECISION OF THE AUTHORIZED EMPLOY
AND SHALL BE MADE IN SUCH AUTHORIZED EMPLOYEE'S SOLE DISCRETION
(A "NOTICE OF INFRACTION DECISION"), AND IN NO EVENT SHALL VENDOR
HAVE THE ABILITY OR AUTHORIZATION TO MAKE A NOTICE OF INFRACTION
DECISION;

8. With respect to each Authorized Infraction, Vendor shall print and mail a Notice of
Infraction within seven (7) days after Vendor's receipt of such authorization from the City's
Authorized Employee; provided, however, during the Warning Period, warning Infraction
notices shall be issued in respect of all Authorized Infractions;

9. Vendor shall provide a toll-free telephone number, at its sole expense, for the purposes of
answering citizen mqumes.

10. Vendor shall permit the Authorized Employee to generate monthly reports using the Vendor
Standard Report System.
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11. Upon Vendor's receipt of a written request from the City and in addition to the Standard
Reports, Vendor shall provide, without cost to the City, reports regarding the processing and
issuance of Notices of Infraction, the maintenance and downtime records of the Designated
Intersections and the functionality of the Vendor System with respect thereto to the City in
such format and for such periods as the City may reasonably request, without cost to the
City;

12. Upon Vendor's receipt of a written request from the City at least fourteen (14) calendar days
in advance of a hearing, Vendor shall provide expert witnesses for use by the City in
prosecuting Infractions, before the City's hearing officer, at no cost to the City;

13. Vendor shall provide such training to City personnel as shall be reasonably necessary in
order to allow such personnel to act as expert witnesses on behalf of the City with respect to
the Red Light Enforcement Program. However, if a specific case requires testimony on the
technical aspects of the equipment, upon City's request Vendor shall provide the City with an
expert in the hearing in that case at no cost to the City.

14. During the Warning Period, Vendor shall implement a public relations program, in
coordination with the City and upon City's approval, at no cost to the City in accordance
with the elements included in Vendor's proposal dated November 13, 2007.

15. Notice of Infraction Form. Vendor shall prepare and provide to City a Notice of Infraction
Form that provides, at a minimum, the following information:

a. name and address of the owner of the vehicle involved in the infraction;

b. the registration number of the vehicle involved in the infraction;

c. a citation to the City's Ordinance violated;

d. the location of the intersection where the infraction occurred;

e. the date and time of the infraction;

f. a copy of the recorded image of the infraction;

g. the amount of fee and charges imposed and the date by which the fee and charges
must be paid or appealed;

h. instructions on all methods ofpayment for the fee;

i. a clear statement of the time limit to file an appeal and describing the procedure for
appealing the infraction;

j. a statement that the City's traffic infraction officer has reviewed and observed the
recorded images evidencing the violation of the Ordinance and has found reasonable
and probable grounds to believe that an infraction has occurred and can identify the
license tag number of the violating vehicle; and,
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k. a conspicuous statement, printed on larger font than the remaining statements on the
Notice of Infraction, and bolded, stating that if the owner of the vehicle fails to pay
the civil fee within the time allotted, or fails to timely appeal the infraction, the owner
shall be deemed to have waived his or her right to contest the infraction, and has
admitted to the infraction reflected in the Notice of Infraction.

16. Vendor agrees that the City shall have the right to review and approve the form Notice of
Infraction prior to its use, and that in the event City determines additional information should
be included in the Notice of Infraction, Vendor shall modify the Notice of Infraction form, at
its sole expense, to comply with those requirements.

17. For any city using ATS lockbox or epayment services, Vendor will establish a demand
deposit account bearing the title, "American Traffic Solutions, Inc. as agent for Custonier" at
U.S. Bank. All funds collected on behalf of the Customer will be deposited in this account
and transferred by wire the first business day of each week to the Customer's primary deposit
bank. The Customer will identify the account to receive funds wired from U.S. Bank. If
desired, Customer will sign a W-9 and blocked account agreement, to be completed by the
Customer, to ensure the Customer's financial interest in said U.S. Bank account is preserved.

18. Vendor is authorized to charge, collect and retain a convenience fee of $4.00 each for
electronic payments processed. Such fee is paid for by the violator.
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Exhibit "E"

Additional Rights and Obligations

Vendor and the City shall respectively have the additional rights and obligations set forth below:

1. Vendor shall assist the City in public information and education efforts, including but not
limited to the development of artwork for utility bill inserts, press releases and schedules for
any public launch of the TSCP, as offered in the Vendor's proposal.

2. Vendor shall be solely responsible for installing such Signage as required by City Ordinance.
The Vendor shall be solely responsible for the fabrication of any signage, notices, or other
postings required pursuant to any law, rule, or regulation of any Governmental Authority
("Signage"), including, but not limited to, the City and County Ordinances, State Statutes,
and Florida Department of Transportation (FDOT) Regulations and shall . assist in
determining the placement of such Signage. Vendor shall be responsible for obtaining all
necessary approvals from Governmental Authorities.

3. The Vendor Project Manager and the Project Manager shall meet on a weekly basis during
the period commencing as of the date of execution hereof and ending on the termination of
the Warning Period Date, and on a monthly basis for the remainder of the Term, at such
times and places as the Vendor Project Manager and the City Project Manager shall mutually
agree.

4. The City shall not access the Vendor System or use the TSCP Program in any manner other
than prescribed by law and which restricts or inhibits any other Person from using the
Vendor System or the Vendor Photo Enforcement Program with respect to any Intersection
constructed or maintained by Vendor for such Person, or which could damage, disable,
impair or overburden the Vendor System or the Vendor Photo Enforcement Program, and the
City shall not attempt to gain unauthorized access to (i) any account of any other Person, (ii)
any computer systems or networks connected to the Vendor System, or (iii) any materials or
information not intentionally made available by Vendor to the City by means of hacking,
password mining or any other method whatsoever, nor shall the City cause any other Person
to do any of the foregoing.

5. The City shall maintain the confidentiality of any username, password or other process or
device for accessing the Vendor System or using the TSCP.

6. Each of Vendor and the City shall advise each other in writing with respect to any applicable
rules or regulations governing the conduct of the other on or with respect to the property of
such other party, including but not limited to rules and regulations relating to the
safeguarding of confidential or proprietary information, and when so advised, each of Vendor
and the City shall reasonably follow any and all such rules and regulations.

7. The City shall promptly reimburse Vendor for the cost of repairing or replacing any portion
of the Vendor System, or any property or equipment related thereto, damaged solely and
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directly by the City, or any of its employees, contractors or agents. In all other instances,
such costs shall be solely the Vendor's costs.
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EXHIBIT "F"
COMPENSATION & PRICING

Per Paid Fee
There will be no charge to City during the Warning Period, and Vendor shall not receive any
compensation for any notices sent during the Warning Period.

At the conclusion of the Warning Period, and once Notices of Infractions are issued, Vendor
shall be compensated as follows:

Per Camera Paid Notices

1" Tier Fee: First 2 paid notices per day in a rnonth, per camera (i.e. first 60 paid per month)
$47.50

2° Tier Fee: Next 2 paid notices per day in a month, per camera (i.e. 61-149 paid per month)
$27.50

3rd Tier Fee All other paid notices in a month, per camera (i.e. 150+ paid per month)
$17.50

Following the change of State Law as contemplated in Section 10.6, if the average number of
paid notices is 2 or fewer per day in a month, per camera the Vendor shall receive all revenues
collected for the billing period.

Vendor shall have the right of first refusal to provide collections services for this program, the
collection methods and compensation for which shall be determined by the parties in an
addendum to this Agreement.
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AMENDMENT
TO

PROFESSIONAL SERVICES AGREEMENT

This Amendment to the PROFESSIONAL SERVICES AGREEMENT dated February 8,

2008 by and between AMERICAN TRAFFIC SOLUTIONS, INC. (hereinafter "ATS") and the

CITY OF AVENTURA, FLORIDA, (hereinafter "Aventura") (the "Agreement") is made and

entered into this / day of September, 2009.

WITNESSETH:

WHEREAS, ATS and Aventura have agreed, pursuant to the terms, provisions,

conditions and considerations hereinafter set forth, to supplement and amend the Agreement as

follows:

1. ATS shall provide collection services to Aventura for all photo enforcement violations

remaining unpaid after issuance of the second notice.

2. As a collection fee ATS shall be paid 30% ofthe unpaid amounts collected.

All other terms and conditions of the Agreement shall remain the same.

3. The methods of the collection services shall be later approved by the City Manager,

and will be consistent with the industry standards for collection practices.

4. There will be annual renewal periods for the collections services, however, the City

Manager has the right to discontinue these additional collection services at any time at

his sole discretion.

5. Any collections that ATS has expended efforts to collect prior to the termination of

this agreement but which are still unpaid at the time of tennination will be paid to ATS

following termination of this agreement.
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first

hereinabove written.

AMERICAN TRAFFIC SOLUTIONS, INC.

BY: o
Adam E. Tuton, EVP/COO

CITY OF AVENTURA, FLORIDA

BY:
Eric M. Sorok City anager

2
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olutions

AMENDMENT NO. 2 TO THE AGREEMENT BETWEEN
THE CITY OF AVENTURA AND AMERICAN TRAFFIC SOLUTIONS

FOR TRAFFIC SAFETY CAMERA PROGRAM

This Amendment No. 2 (the "Amendment") to the Agreement Between The City
Of Aventura and American Traffic Solutions For Traffic Safety Camera Program dated
as of February 8, 2008 (the "Agreement") is made and effective as of the 1st day of
July, 2010 (the "Effective Date") by and between the City of Aventura, Florida, a
municipal corporation (the "City" or "Customer") and American Traffic Solutions, LLC, a
Delaware limited liability company ("Vendor").

Recitals

WHEREAS, on or about October 18, 2007, the City adopted Ordinance 2007-15,
codified at Chapter 48, Article ill of the City's Code of Ordinances, which established
and authorized the City's Traffic Camera Safety Program (the "TCSP"); and

WHEREAS, on or about February 8, 2008, the City and Vendor entered into the
Agreement, whereby the City and Vendor agreed to the provision by Vendor of services
to the City in connection with the Traffic Camera Safety Program, subject to the terms
and conditions stated in the Agreement; and

WHEREAS, in June 2009, the City and Vendor entered into that certain
Amendment to Professional Services Agreement (the "First Amendment"), which
addressed the provision of collection services by Vendor to City; and

WHEREAS, on or about May 13, 2010, the Governor of the State of Florida
signed CS/CS/HB325 into law, resulting in the creation of Chapter 2010-80, Laws of
Florida (the "Mark Wandall Traffic Safety Act" or the "Act") taking effect on July 1, 2010;
and

WHEREAS, the Act expressly authorizes municipalities to use traffic infraction
detectors to enforce certain provisions of Chapter 316 of the Florida Statutes, subject to
certain requirements; and

WHEREAS, the City has on June 17, 2010 amended Chapter 48, Article Ill of the
City's Code of Ordinances to provide for the operation of its Traffic Camera Safety
Program in accord with the provisions of the Act ; and

WHEREAS, the City and Vendor wish to amend and modify the Agreement to
align the provision of services by Vendor with the provisions of the Act;

Terms and Conditions

NOW, THEREFORE, in consideration of the mutual covenants and agreements
set forth herein and for other valuable consideration, the receipt and sufficiency of which

768f Eas; Grav Road * S.cottsdate. Anzona 85260 + TEL: 4SOA43.7000 2 FAX: 480.596A501
www.atsolcom e www.RedLqhtCamern.com �042www.PlatePass.com
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are hereby acknowledged, Vendor and City agree that the Agreement shall be and
hereby is. amended and modified as provided herein:

1. Recitals. The preceding recitals are true and correct and are
incorporated into this Amendment by reference.

2. Definitions. Section 1.0 of the Agreement is deleted and replaced with
the following:

1.0 Definitions. All definitions set forth in Chapter 48, Article lli of the
City's Code of Ordinances, as may be amended or recodified from time to
time, are incorporated herein. In addition, the following words and
phrases shall have the following meanings in this Agreement.

3. Definition of "Authorized Employee." Section 1.1 of the Agreement is
deleted and replaced with the following:

1.1 "Authorized Employee" means the Traffic Infraction Enforcement
Officer, whose duties and qualifications are set forth in the City Ordinance.

4. Definition of "City Ordinance." Section 1.3 of the Agreement is deleted
and replaced with the following:

1.3 "City Ordinance" means Chapter 48, Article 111 of the City's Code of
Ordinances, as may be amended or recodified from time to time.

5. Definition of "Civil Fee." Section 1.4 of the Agreement is deleted and
replaced with the following:

1.4 "Civil Penalty" means the penalty assessed for violations of Florida
Statutes §§ 316.074(1) or 316.075(1)(c)1 pursuant to Florida
Statutes § 316.0083.

All references in the Agreement to "Civil Fee" shall be amended to mean "Civil
Penalty".

6. Definition of "Enforcement Documentation." Section 1.8 of the
Agreement is deleted and replaced with the following:

1.8 "Enforcement Documentation" means the necessary and appropriate
documentation related to the issuance and collection of notices of
violation, as defined in the City Ordinance, for the enforcement of red zone
infractions, also as defined in the City Ordinance, including notices of
violation, instructions for notices of violation, form affidavits, instructions
for form affidavits, reminder letters, a numbering sequence for notices of
violation, chain of custody records, and technical support documentation.

7. Definition of "Infraction." Section 1.11 of the Agreement is deleted and
replaced with the following:
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1.,11 "Infraction" means any red zone infraction or violation as defined in
the City's Ordinance and as provided by the Act.

8. Definition of "Notice of infraction." Section 1.15 of the Agreement is
deleted and replaced as follows:

1.15 "Notice of Violation" shall mean the notice of an infraction, which is
delivered by first class mail by vendor to the owner of a motor vehicle
involved in an Infraction based upon the appropriate Enforcement
Documentation pursuant to the requirements of the City Ordinance, and
means a "notice of violation" as such term is used in the Act .

All references to the term "Notice of Infraction" in the Agreement are deleted and
replaced with the term "Notice of Violation."

9. Removal of Duplicate Definitions of "Traffic Safety Camera
Program". Section 1.24 of the Agreement is deleted, since covered by Section 1.25.

10. Definition of "Ordinance". Section 1.17 of the Agreement is deleted and
replaced with the following:

"Ordinance" shall mean Chapter 48, Article ill of the City of Aventura's
Code of Ordinances, as may be amended or recodified from time to time.

11. Prosecution. Section 3.4 of the Agreement is deleted and replaced with
the following:

3.4 Prosecution. The City shall prosecute red zone infractions pursuant
to the terms, procedures, and requirements of the City Ordinance and
general law, including the Act, subject to the City's routine law
enforcementdiscretion.

12. Termination for Cause. Section 6.1 of the Agreement is deleted and
replaced with the following:

6.1 Termination for Cause: Either party shall have the right to terminate
this Agreement immediately by written notice to the other if: (i) state or
federal statutes are amended so as to prohibit the operation of a TCSP by
the City; or (ii) a court having jurisdiction over the City rules or declares
that the Act is invalid, in whole or material part; or (iii) a determination by
a court of competent jurisdiction or other applicable dispute resolution
forum that Vendor has infringed upon a third party's patent, trademark,
trade secret or other intellectual property; or (iv) the other party commits a
material breach of any of the provisions of this Agreement; or (v) Vendor's
non-payment of revenues to City as required by this Agreement. In the
event of a termination due to this Section, City shall be relieved of any
further obligations to Vendor other than as specified herein. Each party
shall have the right to remedy the cause for termination within forty-five
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(45) calendar days (or within such other time period as City and Vendor
shall mutually agree, which agreement shall not be unreasonably withheld
or delayed) after written notice from the non-causing party setting forth in
reasonable detail the events of the cause for termination.

The right to terminate this Agreement given in Section 6.1 shall be without
prejudice to any other right or remedy of either party in respect of the
breach concerned (if any) or any other breach of this Agreement.

13. Warning Period. Section 6.2 of the Agreement is deleted.

14. Procedures for Processing Payments. Sections 7.2, 7.3, and 7.4 of the
Agreement are deleted and replaced with the following:

7.2 Vendor shall be responsible for processing payments of Civil
Penalties paid pursuant to Notices of Violation and (only if authorized by
the County Court) for Uniform Traffic Citations. Vendor shall provide
payment means through mail, telephone and on-line processes. Vendor
shall track all payments and handle all applied payments, unapplied
payments, overpayments, refunds, adjustments, dismissals and reversals.
Any payments made in person to the City will be taken by the City and
applied through Axsis System.

7.3 Vendor's lockbox shall remit to the designated City account all
payments received during a week no later than 5:00 p.m. Eastern Time on
Tuesday of the following week. If such Tuesday is a legal holiday or a day
upon which banking services are not available, Vendor's lockbox shall
remit such payments on the next day that is not a legal holiday and that
banking services are available.

7.4 Vendor shall invoice the City for all applicable fees for services
rendered by Vendor pursuant to this Agreement according to the fee
schedule delineated on Exhibit "F". Along with the invoice, Vendor shall
provide information to the City, in a format acceptable to the City,
supporting the invoice amounts forwarded by Vendor to the City. In
addition, City shall have access to Vendor's financial records evidencing
payments for all paid Notices of Violation and for Uniform Traffic Citations
(the "UTC") for red zone infractions at City's Designated Intersections
upon City's reasonable request.

15. Legal Challenges and Indemnification. Sections 10.4, 10.5, 10.6, and
10.8 of the Agreement are deleted, except that the provisions of Section 10.4 (cost of
legal challenges) shall continue in full force and effect as to any legal challenge within
the scope of Section 10.4 to the extent that such legal challenge (a) was filed with a
court of competent jurisdiction on or before June 30, 2010 or (b) is based upon the
TCSP as it existed and was operated prior to July 1, 2010. In no event shall ATS have
any obligations to the City in respect of legal challenges to Laws of Florida 2010-80, as
may be amended from time to time, or to the TCSP as it exists and is operated on or
after July 1, 2010 (including, but not limited to, legal challenges to the City Ordinance).
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. 16. Exhibits. Exhibits B, C, D, and F to the Agreement are deleted and
replaced with Exhibits B, C, D, and F to this Amendment. The terms of Exhibit "F",
"Service Fee Schedule" (the "Schedule"), shall be subject to the following conditions:

A. Reopener. If the provisions of the Service Fee Schedule (Exhibit F)
have operated to the material financial detriment of a party when compared to the
operation of the TCSP prior to the execution of this Amendment No. 2, then that party
may provide the other party with written notice explaining how the Service Fee
Schedule has operated to that party's material financial detriment and requesting to
negotiate an amendment to the Service Fee Schedule (a "Reopener Notice"). The
parties shall act in good faith to negotiate an amendment to the Service Fee Schedule
that addresses, in a manner that is fair and equitable to both parties, the matters raised
in the Reopener Notice. If the parties fail to reach agreement upon an amendment to
the Service Fee Schedule within 90 days of the Repoener Notice, then either party shall
have the right to terminate this Agreement without penalty or early termination fee,
subject to the terms and conditions of Section 6.3 of the Agreement, by providing 30
days advance written notice to the other party, such notice to be given no later than 100
days from the Reopener Notice. This provision shall expire and be of no further force or
effect 365 days from the Effective Date (the "Expiration Date"); provided, however, that
if a Reopener Notice is given pursuant to this section before the Expiration Date, the
parties shall have the negotiation and termination rights provided in this Section,
notwithstanding the passage of the Expiration Date, solely with respect to that
Reopener Notice.

B. Cost Protection. Vendor shall waive its monthly Service Fee under
the Service Fee Schedule in any month if and to the extent that the monthly
compensation to be paid by City to Vendor pursuant to the Service Fee Schedule
exceeds the monthly penalties received and retained by the City from any source from
operation of the TCSP. The portion of compensation so waived shall be that amount
which exceeds the amount of the penalties received and retained by the City.

17. Termination of Amendment. The First Amendment is terminated and
shall be of no further force or effect.

18. Most Favored Governmental Entities. The Vendor agrees that if, after
the Effective Date of this Amendment No. 2, it enters into an agreement for the same or
substantially similar scope of services with another local government in Florida which
contains a term or condition, including fees, charges or costs, that are more favorable
than the terms in the Agreement, as modified by this Amendment, the City may provide
Vendor with written notice explaining how the new agreement is for the same or
substantially similar services and how the new agreement contains terms or conditions
that are more favorable than the terms in the Agreement, as modified by this
Amendment and requesting to negotiate an amendment to the Agreement (a "New
Agreement Notice"). The parties shall act in good faith to negotiate an amendment to
the Agreement that addresses, in a manner that is fair and equitable to both parties, the
matters raised by the City in the New Agreement Notice. If the parties fail to reach
agreement upon an amendment within 90 days of the New Agreement Notice, then the
City shall have the right to terminate this Agreement without penalty or early termination
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fee, subject to the terms and conditions of Section 6.3 of the Agreement, by providing
30 days advance written notice to the Vendor, such notice to be given no later than 100
days from the New Agreement Notice.

19. Effect of Amendment on Agreement. Except as expressly amended or
modified by the terms of this Amendment, all terms of the Agreement, as previously
amended, shall remain in full force and effect. Unless a different meaning is specified in
the Amendment, all capitalized terms used herein shall have the meaning described in
the Agreement. In the event of a conflict between the terms of this Amendment and the
Agreement, the terms of this Amendment shall prevail and control. This Amendment
shall be construed and applied in accordance with the Act.

IN WITNESS OF THE FOREGOING, the parties have set their hands and seals
the day and year first written above.

City ofAventura

ATTEST:

By: .
ITY CL K CITY MANA ER

APPROVED S TO FORM

CITY ATTORN Y
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American Traffic Solutions, LLC

WITNESSES:

By:
/ Name: Adam S. Tuton

n./ ud. u vu Title: Chief Operating Officer

State of Arizona :
ss:

County of Maricopa :

On this day of July, 2010, before me, the undersigned notary public,
personally appeared AdruvtETm , personally known to me oe-who

, and is the person who
subscribed to the foregoing instrument and who acknowledged that he executed the
same on behalf of American Traffic Solutions, LLC and that he was duly authorized to
do so.

IN to set my hand and official seal.
CATHERINE E WILKINS

Seal °
# ÑOTARY PUBLIC

My commission expires:
Print Name
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EXHIBIT "B"

Construction and Installation Obligations

Timeframe for Installation: Traffic Safety Camera Program

Vendor will have each specified intersection installed and activated in phases in accord
with an implementation plan to be mutually agreed to by Vendor and the City Manager.

Vendor will use reasonable commercial efforts to install the system in accordance with
the schedule set forth in the implementation plan that will be formalized upon project
commencement.

Vendor will use reasonable commercial efforts to install and activate all specified
intersections within forty-five (45) days subsequent to receipt of all permits required by
Section 1.4 of this Exhibit "B".

1. Vendor Obligations. Vendor shall do or cause to be done each of the following
(in each case, unless otherwise stated below, at Vendor's sole cost and expense):

1.1 Appoint the Vendor Project Manager and a project implementation team
consisting of between one (1) and four (4) people to assist the Vendor
Project Manager;

1.2 Request current "as-built" electronic engineering drawings for the
Designated Intersections (the "Drawings") from the County traffic
engmeer;

1.3 Develop and submit to the City for approval construction and installation
specifications in reasonable detail for the Designated Intersection,
including but not limited to specifications for all sensors, pavement loops,
electrical connections, and traffic controller connections, as required;

1.4 Seek approval from the relevant Governmental Authorities having
authority or jurisdiction over the construction and installation specifications
for the Designated Intersections (collectively, the "Approvals"), which will
include compliance with City permit applications;

1.5 Seek rights from private property owners, as necessary for the placement
of System Equipment at designated intersections where Governmental
Authorities have jurisdiction over the designated intersection and adjacent
rights of right of way, and which such Governmental Entity denies
authority to Vendor for the installation of its equipment ;

1.6 Finalize the acquisition of the Approvals;

1.7 Submit to the City a public awareness strategy for the City's consideration
and approval, which strategy shall include media and educational
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materials for the City's approval or amendment according to the Vendor
. proposal (the "Awareness Strategy");

1.8 Develop the Red Light Infraction Criteria in consultation with the City;

1.9 Develop the Enforcement Documentation for approval by the City,
consistent with the requirements of the City Ordinance and the Act , as
may be amended or recodified from time to time.;

1.10 Complete the installation and testing of all necessary Equipment, including
hardware and software, at the Designated Intersections (under the
supervision of the City);

1.11 Cause an electrical sub-contractor to complete all reasonably
necessary electrical work at the Designated Intersections, including
but not limited to the installation of all related Equipment and
other detection sensors, poles, cabling, telecommunications
equipment and wiring, which work shall be performed in compliance
with all applicable local, state and federal laws and regulations;

1.12 Install and test the functionality of the Designated Intersections with the
Vendor System and establish fully operational Infraction processing
capability with the Vendor System;

1.13 Implement the use of the Vendor System at each of the Designated
Intersections;

1.14 Deliver the Materials (as defined in 2.7 below) to the City;

1.15 Upon approval by an Authorized Employee, issue Notices of Violation
and, as applicable, Uniform Traffic Citations and deliver such
Notice of Violation and/ or Uniform Traffic Citation by the mailing
method prescribed by the Act;

1.16 Obtain access to the records data of the Department of Motor
Vehicles in Vendor's capacity as needed for the program;

1.17 As needed, Vendor shall provide training for personnel of the City,
including, but not limited to, the persons who City shall appoint as
Authorized Employees and other persons involved in the administration of
the TCSP, regarding the operation of the Vendor System and the TCSP.
This shall include training with respect to the Vendor System and its
operations, strategies for presenting Infractions Data in court and
judicial proceedings and a review of the Enforcement Documentation;

1.18 Provide reasonable public relations resources and media materials to the
City in the event that the City elects to conduct a public launch or re-
launch of the TCSP;

1.19 Notice of Violation processing and Notice of Violation re-issuance.
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. 1.20 Vendor shall, at no additional cost to the City, provide Police Department
workstation computer monitors for use by City during the term of the
Agreement for potential Infraction review and approval which provide a
resolution of 1280 x 1024, which monitors shall be returned to Vendor
upon termination of this Agreement.

1.21 For optimal data throughput, Police Department/Adjudication
workstations should be connected to a high-speed Internet connection
with bandwidth of T-1 or greater. Vendor will coordinate directly with the
City's Information Technology (IT) Department on installation and
implementation of the computerized aspects of the program.

1.22 Within 120 days after execution of this Amendment, Vendor shall consider
whether it is commercially reasonable and otherwise acceptable to Vendor
to establish a customer service office within the northern Miami-Dade
County area (ie: North Miami, North Miami Beach, Aventura or
unincorporated area of the county) to receive payments on Notices of
Violations and notify the City of its decision.

1.23 In order to assist in a smooth transition for the County Court jurisdiction of
Uniform Traffic Citations for the TCSP, Vendor shall provide, at dates and
times mutually agreed to by the parties, a representative that will assist
the City's Police Department in meeting with Court personnel concerning
the TCSP.

II. CITY OBLIGATIONS. The City shall do or cause to be done each of the
following (in each case, unless otherwise stated below, at the City's sole expense):

2.1. Appoint the Project Manager;

2.2 Assist Vendor in obtaining the Drawings from the relevant Governmental
Authorities;

2.3 Notify Vendor of any specific requirements relating to the construction and
installation of any Intersection or the implementation of the TCSP;

2.4 Assist and cooperate fully with Vendor in seeking Approvals, including, but
not limited to, executing all such documents as may be necessary or
desirable to obtain the Approvals;

2.5 Provide reasonable access to the City's properties and facilities in
order to permit Vendor to install and test the functionality of the
Designated Intersections and the TCSP;

2.6 Provide reasonable access to the personnel of the City and
reasonable information about the specific operational requirements of
such personnel for the purposes of performing training;
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2.7 Seek approval or amendment of Awareness Strategy and provide
. . written notice to Vendor with respect to the quantity of media and

program materials (the "Materials") that the City will require in
order to implement the Awareness Strategy during the period
commencing on the date on which Vendor begins the installation of
any of the Designated Intersections and ending six (6) months after
the Installation Date;

2.8 Assist Vendor in developing the Red Light Infraction Criteria;

2.9 Seek approval of the Enforcement Documentation;

2.10 On a form provided by Vendor, provide verification to the State
Department of Motor Vehicles, National Law Enforcement
Telecommunications System, or appropriate authority indicating that
Vendor is acting as an Agent of the Customer for the purposes of
accessing vehicle ownership data pursuant to the list of permissible
uses delineated in the Drivers Privacy Protection Act 18 U.S.C. §
2721, Section (b) (1) and as may otherwise be provided or required
by any provision of applicable state law ;

2.11 If feasible, and only after all necessary approvals have been
obtained from utilities and other governmental entities with
jurisdiction, City shall allow Vendor to access power from existing
power sources at no cost to City and shall allow or facilitate access to
traffic signal phase connections to a pull box, pole base, or controller
cabinet nearest to each Camera System within the City's jurisdiction;

2.12 City shall provide one or more Authorized Employees for the purposes of
reviewing potential Infractions and approving the issuance of Notices of
Violations and Uniform Traffic Citations;

2.13 The Authorized Employee shall process each potential Infraction in
accordance with State Laws and City Ordinances and notify
Vendor of whether a Notice of Violation shall issue within
seven (7) days of the appearance of the potential Infraction in the
Police Review Queue, using Axsis�442to determine which potential
Infractions will be issued as Notices of Violation. In the event of a
system failure or power outage, the Authorized Employee shall process
each potential Infraction as soon as possible, or with the consent or
approval of Vendor for extension;

2.14 City shall provide access to the Internet for the purpose of processing
potentiallnfractions;

2.15 City shall provide, on forms provided by Vendor, signatures of all
Authorized Employees who will review events and approve the issuance
of Notices of Violations and Uniform Traffic Citations;
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2.16 In the event that remote access to the ATS Axsis VPS System is
. . blocked by City's network security infrastructure, the City's IT

Department and the counterparts at ATS shall coordinate to facilitate
appropriate communications access while maintaining required security
measures;

2.17 City shall provide a computer terminal at a public location within the City
(ie: library or other location meeting the requirements of the Act) where
persons receiving Notices of Violation may review the recorded images of
the violation.
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EXHIBIT "C"

Maintenance

1. All repair and maintenance of the Traffic Gamera Safety Program (the "TCSP")
systems and related equipment will be the sole responsibility of Vendor,
including but not limited to maintaining the casings of the cameras included in
the Vendor System and all other Equipment in reasonably clean and graffiti-
free condition.

2. Vendor shall not open the Traffic Signal Controller Boxes without a
representative of Miami-Dade County Traffic Engineering present.

3. The provision of all necessary communication, broadband and telephone
services to the Designated Intersections will be the sole responsibility of the
Vendor.

4. The provision of all necessary electrical services to the Designated
Intersections will be the sole responsibility of the Vendor.

5. In the event that images of a quality suitable for the Authorized Employee to
identify infractions cannot be reasonably obtained without the use of flash units,
Vendor shall provide and install such flash units.

6. The Vendor Project Manager (or a reasonable alternate) shall be available
to the City's Project Manager each day.

7. Vendor shall ensure that all equipment that it provides pursuant to this
Agreement meets the specifications, if any, adopted by the Florida Department of
Transportation pursuant to Florida Statute, Section 316.07456, by July 1, 2011.
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EXHlBIT "D"

Infraction Processinq

1. All Infractions Data shall be stored on the Vendor System.
2. The Vendor System shall process infractions Data gathered from the

Designated Intersections into a format capable of review by the Authorized
Employee via the Vendor System.

3. Vendor shall act as City's agent for the limited purpose of making an initial
determination of whether the recorded images should be forwarded to an
Authorized Employee to determine whether an Infraction has occurred and shall
not forward for processing those recorded images that clearly fail to establish the
occurrence of an infraction.

4. The Vendor System shall be accessible by the Authorized Employee through a
virtual private network in encrypted format by use of a confidential password on
any computer equipped with a high-speed intemet connection and a web
browser.

5. Vendor shall provide storage capabilities for the City to store Infractions identified
for prosecution for a period of time of not less than four (4) years after final
disposition of a case or such time as required by general law.

6. Vendor shall provide the Authorized Employee with access to the Vendor
System for the purposes of reviewing the pre-processed Infractions Data
within five (5) days of the gathering of the Infraction Data from the applicable
Designatedlntersections.

7. Within seven (7) days of receipt, the City shall cause the Authorized
Employee to review the Infractions Data and to determine whether a Notice
of Violation shall be issued with respect to each potential Infraction captured
within such Infraction Data, and transmit each such determination to Vendor
using the software or other applications or procedures provided by Vendor on
the Vendor System for such purpose. VENDOR HEREBY ACKNOWLEDGES
AND AGREES THAT THE DECISION TO ISSUE A NOTICE OF VIOLATION
SHALL BE THE SOLE, UNILATERAL AND EXCLUSIVE DECISION OF THE
AUTHORIZED EMPLOYEE AND SHALL BE MADE IN SUCH AUTHORIZED
EMPLOYEE'S SOLE DISCRETION (A "NOTICE OF VIOLATION DECISION"),
AND IN NO EVENT SHALL VENDOR HAVE THE ABILITY OR
AUTHORIZATION TO MAKE A NOTICE OF VIOLATION DECISION.

8. With respect to each authorized Infraction, Vendor shall print and mail by
first class mail a Notice of Violation within the statutorily required timeframe.
Further, Vendor shall prepare, and serve by certified mail, the Uniform Traffic
Citation if the civil penalty is not timely paid and/or the affidavit meeting the
requirements of Sec. 316.0083, Florida Statutes, is not timely filed, as further
described in paragraph (17) below.

9. Vendor shall provide a toll-free telephone number, at its sole expense, for the
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purposes of answering citizen inquiries.
10. Vendor shall permit the Authorized Employee to generate monthly reports using

the Vendor Standard Report System.
11. Upon Vendor's receipt of a written request from the City and in addition to the

Standard Reports, Vendor shall provide to the City, without cost to the City, special
reports regarding the processing and issuance of Notices of Violation, the
maintenance and downtime records of the Designated intersections and the
functionality of the Vendor System with respect thereto in such format and for such
periods of time as the City may reasonably request.

12. Upon Vendor's receipt of a written request from the City at least fourteen (14)
calendar days in advance of a hearing, Vendor shall provide expert witnesses
for use by the City in prosecuting Infractions at no cost to the City.

13. Vendor shall provide such training to City personnel as shall be reasonably
necessary in order to allow such personnel to act as expert witnesses on
behalf of the City with respect to the Red Light Enforcement Program. The
parties shall jointly develop the expert witness training protocol However, if a
specific case requires testimony on the technical aspects of the equipment, upon
City's request Vendor shall provide the City with an expert in the hearing in that
case at no cost to the City.

14. Vendor shall provide to City a Notice of Violation form that complies with all
requirements of the Ordinance and the Act. Vendor shall also provide to City a
form of affidavit for use by owners of motor vehicles who claim an exemption
under Florida Statutes § 316.0083 and shall make that affidavit available to
owners through an Internet location or upon telephone request by an owner who
has received a Notice of Violation or Uniform Traffic Citation.

15. Vendor agrees that the City shall have the right to review and approve the form
Notice of Violation prior to its use, and that in the event City determines
additional information should be included in the Notice of Violation, Vendor shall
modify the Notice of Violation form, at its sole expense, to comply with those
requirements.

16. With expert assistance from Vendor, City shall provide Vendor with a form of
Uniform Traffic Citation that City finds complies with the provisions of Chapter
316 of the Florida Statutes, with the understanding that some modifications of the
form may be necessary to enable use with the Vendor's systems.

17. . If a motor vehicle owner who receives a Notice of Violation fails to pay the
statutory penalty or submit an affidavit that complies with all of the requirements
of Florida Statutes Section 316.0083 (1) (d) within the time period provided in
Florida Statutes Section 316.0083 (1) (b), the issuance of a Uniform Traffic
Citation shall automatically occur based upon the prior Authorized Employee
approval of the Notice of Violation.

18. The County Court for the 11 h Judicial Circuit, in Miami-Dade County, Florida, shall
hear disputed Uniform Traffic Citations as provided by applicable law.

19. For any city using ATS lockbox or epayment services, Vendor will establish a
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demand deposit account bearing the title, "American Traffic Solutions, Inc., as
agent for Customer" at U.S. Bank. All funds collected on behalf of the
Customer will be deposited in this account and transferred by wire on Tuesday
of each week to the Customer's primary deposit bank. If such Tuesday is a legal
holiday or a day upon which banking services are not available, Vendor's lockbox
shall remit such payments on the next day that is not a legal holiday and that
banking services are available. The Customer will identify the account to
receive funds wired from U.S. Bank if desired, Customer will sign a W-9 and
blocked account agreement, to be.completed by the Customer, to ensure the
Customer's financial interest in said U.S. Bank account is preserved.

20. Vendor is authorized to charge, collect, and retain a convenience fee of $4.00
each for electronic payments provided to Vendor from persons paying a Notice of
Violation, and (if authorized by the County Court) from persons paying a Uniform
Traffic Citation. Such fee is paid by the violator.
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EXHIBIT "F"
SERVICE FEE SCHEDULE

1.0 Description of Pricing Monthly
Fees are based on per Camera and are as follows: Fee

Lane based pricing
(Plus certified mail processing surcharge of $4 per piece metered
for mailing Uniform Traffic Citations no retum receipt)

�042For 1 or 2 lanes $3,750
�042For 3 or 4 lanes $4,750
�042For 5 or 6 lanes $5,750

Service Fees include: Fee includes all costs required and associated with
camera system installation, maintenance and on-going field and back-office
operations. Includes red-light camera equipment for the desired lane approach
with up to two (2) signal phases, installation, maintenance, violation processing
services, DMV records access, mailing of Notice of Violation in color with return
envelope, lockbox and epayment processing services, call center support for
general program questions and public awareness program support.

2.0 Collection Services (Optional): ATS may initiate collection efforts of
delinquent notices upon written request by Customer, provided that such
collection efforts are permitted by the County Court and are consistent with
law. ATS will be entitled to receive portions of the collected revenue as noted
below. The maximum is 30% total for both pre-suit collection and collection via
litigation. For those accounts in default that go to collection, this is in addition
to our Fees noted above.

Pre-suit Collection Letters 10% of Recovered Revenue
Delinquent Collections Services (including filing and maintenance of
litigation) 30% of Recovered Revenue
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THIRD AMENDMENT
TO PROFESSIONAL SERVICES AGREEMENT

This Third Amendment ("Third Amendment") is dated effective this day of
a.y , 2013 ("Effective Date") and is entered into between American Traffic Solutions, Inc.

("ATS"y, a corporation duly registered under the laws of the State of Kansas with its principal place of
business at 1330 West Southern Avenue, Tempe, Arizona 85282 and the city of Aventura, Florida
("Customer"), a municipal corporation of the State of Florida.

RECITALS

WHEREAS, the Customer and ATS are each parties to an Agreement for Traffic Safety Carnera
Program dated February 8, 2008 (the "Initial Agreement"), as amended on September 1, 2009 ("First
Amendment") and July 2010 ("Second Amendment") (collectively, the "Amendments"), pursuant to which
ATS provides the Customer with cameras and services for the operation of the Customer's red light
camera enforcement program;

WHEREAS, Section 12.0 of the Agreement requires any amendments, modifications, or
alterations of the Agreement to be in writing and duly executed by the parties; and

WHEREAS, Customer and ATS mutually desire to amend, modify or alter certain terms and
conditions of the Initial Agreement and Amendments.

TERMS AND CONDITIONS

NOW THEREFORE, in consideration of the mutual covenants and promises contained in this
Third Amendment, Customer and ATS do hereby agree as set forth below:

1. The above recitals are true and correct and are incorporated herein.

2. Section 2.0 of the Initial Agreement, as amended by the Second Amendment, is hereby
deleted in its entirety and replaced as follows:

Term. The term of this Agreement shall be extended for an additional five (5) year period from
the Effective Date. The City shall have the right, but not the obligation, to extend the term of this
Agreement for one additional five (5) year Renewal Term, which it may exercise by providing
written notice to ATS not less than sixty (60) days prior to the last day of the current term. This
notice period may be waived by the agreement of the parties.

3. Section 6.3.4 of the Initial Agreement is hereby deleted in its entirety and replaced as
follows:

Termination for Convenience: After three (3) years from the date of execution of this Third
Amendment, Customer may.provide for the early termination of this Third Amendment for the
Customer's convenience in the event that the Customer determines to discontinue having a
Traffic Camera Safety Program (TSCP). In the event of any termination for convenience,
Customer shall pay ATS, on any additional site installed after the execution of the Third
Amendment, an early termination fee based upon a price of $120,000 per Camera System
amortized over sixty (60) months on a straight line basis, or alternatively stated, for every
month a camera is installed, $2,000 will be subtracted from the total $120,000 early
termination fee for each Camera System.
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4. Except as expressly amended or modified by the terms of this Third Amendment, all
terms of the Agreement shall remain in full force and effect. In the event of a conflict between the terms
of this Third Amendment and the Agreement, the terms of this Third Amendment shall prevail and control.

5 The provisions of the Initial Agreement and Amendments, as amended by this Third
Amendment, including the recitals, comprise all of the terms, conditions, agreements, and representations
of the parties with respect to the subject matter hereof.

6. This Third Amendment may be executed in one or more counterparts, each of which shall
constitute an original, but all of which taken together shall constitute one and the same instrument.

7. Each party represents and warrants that the representative signing this Third Amendment
on its behalf has all right and authority to bind and commit that party to the terms and conditions of this
Third Amendment.

IN WITNESS WHEREOF, the parties hereto have executed this Third Amendment.

AVENTURA, FLORIDA AMERICAN TRAFFIC SOLUTIONS, INC.

By: By:
Michael Bolton, Chief Operating Officer

Date:
Date: 8 7 /.

ATTEST:
By:

Title:

Approved as to form
and leg al su y

City Attorney
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FOURTH AMENDMENT
TO PROFESSIONAL SERVICES AGREEMENT

This Fourth Amendment (this "Amendment") is dated effective this,2 day.of , 2013 and is
entered into between American Traffic Solutions, LLC ("ATS"), a Delaware limited liability company and the City of
Aventura ("Customer"), a municipal corporation of the State of Florida.

RECITALS

WHEREAS, on February 8, 2008, Customer and ATS entered into a Professional Services Agreement (the
"Agreement"); and

WHEREAS, the Florida Legislature passed and the Governor of the State of Florida signed into law
CS/CS/HB7125, authorizing local hearings for notices of violations connected with the use of red light cameras as traffic
infraction detectors to enforce Chapter 316, the State of Florida Uniform Traffic Code and taking effect on July 1, 2013;
and

WHEREAS, Customer and ATS mutually desire to amend certain terms and conditions of the Agreement to align
the provision of services by ATS with the provisions and requirements of Laws of Florida 2013-160.

TERMS AND CONDITIONS

NOW THEREFORE, Customer and ATS hereby agree as set forth below:
1. The convenience fee set forth in Section 20 of Exhibit D, is hereby amended as follows: "ATS is authorized to

charge, collect and retain a convenience fee of up to 5% for each electronic payment processed. Such fees are
paid by the violator."

2. Exhibit D.is'herebysamended to add a new Section 21 as follows: "Subsequent notices; other than'those specified
in section.8; may be delivëred byrFirst Class mail for additional campensation as set forth in Exbibit F."

3. Exhibit Fis béreby amendèd to add the following: "Subsequent notices mailings fee: $2..00 per piece"

4. Section11 of Exhibit B is hereby amended to add the following: "Customer shall provide a local hearing officer;
clerk, and hearing facilities to schedule and hear disputed Notices of Violation."

5. The provisions of the Agreement, as amended by this Amendment, including the recitals, comprise all of the
terms, conditions, agreements, and representations of the parties with respect to the subject matter hereof.
Except as expressly amended or modified by the terms of this Amendment, all terms of the Agreement shall
remain in full force and effect. In the event of a conflict between the terms of this Amendment and the
Agreement, the terms of this Amendment shall prevali and control.

6. This Amendment may be executed in one or more counterparts, each of which shall constitute an original, but all
of which taken together shall constitute one and the same instrument. Each party represents and warrants that
the representative signing this Amendment on its behalf has all right and authority to bind and comrnit that party to
the terms and conditions of this Amendment.

IN WITNESS WHEREOF, the parties hereto have executed this Amendment.

Aventura America ac Solutions, LLC

By: By:

Title: Title:(óWffEAM (... n< &c.. + d'o/ . SEc ,

1
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Filing # 29070150 E-Filed 06/29/2015 04:03:22 PM

IN THE COUNTY COURT OF THE 11�442JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO. A3690ZE

Plaintiff, JUDGE: LEIFMAN
vs.

LUIS TORRES JIMENEZ,

Defendant.

CITY OF AVENTURA'S UNOPPOSED MOTION
FOR EXTENSION OF TIME TO FILE WRITTEN CLOSING ARGUMENT

Plaintiff, City of Aventura ("City"), by and through undersigned counsel, hereby moves,

unopposed, for entry of an order extending the deadline for the Parties to file written closing

arguments to July 20, 2015. In support thereof, City states the following:

1. On June 15, 2015, this Court held an evidentiary hearing on Defendant, Luis

Torres Jimenez's motion to dismiss.

2. At the conclusion of the hearing, the Parties agreed to file written closing

arguments on or before July 10, 2015.

3. However, due to the press of other matters, the undersigned requires additional

time to complete the City's written closing argument.

4. Therefore, the City seeks a ten (10) day extension through and including July 20,

2015 to serve its written closing argument.

5. This request is made in good faith and not for purposes of delay, and no prejudice

will result by the granting of this motion.

6. The undersigned counsel for the City certifies that he has contacted counsel for

Defendant to discuss this extension request. Defendant does not oppose the relief sought herein.

WEISS SEROTA HELFMAN COLE & BIERMAN, P.L.
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CASE NO. A3690ZE

WHEREFORE, Plaintiff, City of Aventura respectfully moves this Honorable Court for

an extension of time, through and including July 20, 2015 to serve its written closing argument.

Respectfully submitted,

WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.
Counselfor City ofAventura
2525 Ponce de Leon Boulevard, Suite 700
Coral Gables, Florida 33334
Telephone: (305) 854-0800
Facsimile: (305) 854-2323

By: Isl Samuel I. Zeskind
EDWARD G. GUEDES
Florida Bar No. 768103
Primary: eguedes@,wsh-law.com
Secondary: szavala@wsh-law.com
MATTHEW H. MANDEL
Florida Bar No.: 147303
Primary: mmandel@wsh-law.com
Secondary: lbrewley@wsh-law.com
SAMUEL I. ZESKIND
Florida Bar No. 043033
Primary: szeskind@wsh-law.com
Secondary: ozuniga@wsh-law.com

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true copy of the foregoing was served this 29th day of

June, 2015 through the E-Portal and by E-Mail to: Ted L. Hollander, Esq.

(TedHollander@theticketclinic.com), Gold and Associates, P.A., d/b/a The Ticket Clinic, a law

firm, 2298 S. Dixie Highway, Miami, Florida 33133, Counselfor Defendant; Robert Dietz, Esq.

(robert.dietz@myfloridalegal.com), Assistant Attorney General, Office of the Attorney General,

General Civil Tampa Bureau, 501 E. Kennedy Blvd., Suite 1100, Tampa, FL 33602-5242.

Isl Samuel I. Zeskind
SAMUEL I. ZESKIND

2
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OF g,0

PAM BONDI
ATTORNEY GENERAL

STATE OF FLORIDA

OFFICE OF THE ATTORNEY GENERAL
General Civil Litigation - Tampa Bureau

501 East Kennedy Blvd., Suite 1100
Tampa, FL 33602
Phone (813) 233-2880 Fax (813) 233-2886
http:/Avww.myfloridalegal.c9m

June 16, 2015

Clerk of the Circuit Court
ATTN: Traffic Division
P.O. Box 19321
Miami, FL 33101-9321

RE: State ofFlorida v. Luis À' Torres Jimenez
Citation Né. A3690ZE

Dear Clerk:

In the above-referenced matter, the docket reflects that on March 27, 2015, this
office's Motion for Continuance was granted. Please forward to my attention a copy of
the order granting the rnotion. The docket item is dated March 27, 2015, at 8:17 a.m. For
your convenience, a self-addressed, stamped envelope is provided herewith.

Please note that pursuant to § 28.345, Fla. Stat. (2014), "[...] state agencies, while
acting in their official capacity, are exempt from all court-related fees and charges
assessed by the clerks of the circuit courts."

As always, should you have any questions please do not hesitate to contact me.

Sincerely,

Robert T. Koehler, AACP
ED Paralegaispecialist

/rtk
Enclosure as stated
Ltr.Clerk.150616.CopyOrder
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IN THE COUNTY COURT OF THE 11�442JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO, A3690ZE

Plaintiff,
vs.

LUIS TORRES JIMENEZ,

Defendant.

ORDER ON CITY OF AVENTURA'S
UNOPPOSED MOTION FOR EXTENSION OF TIME

TO FILE WRITTEN CLOSING ARGUMENT

THIS MATTER came before the Court upon Plaintiff City of Aventura's Unopposed

Motion for Extension of Time to File Written Closing Argument. The Court, having reviewed

the pleadings on file, having been advised that the motion is unopposed, and being otherwise

duly advised in the premises, it is hereby

ORDERED and ADJUDGED as follows:

1. Plaintiff City ofAventura's Unopposed Motion for Extension ofTime to File Written

Closing Argument is hereby GRANTED.
2. Plaintiff shall have up through and including July 20, 2015, to serve its written

closing argument.

DONE and ORDERED in Chambers at Miami, Miami-Dade County, Florida, this 3 D
day of June, 2015.

COUNTÝ doÚRT JUD
Conformed copies to: JUDGE STEVEN LElFMAN

COUNTY COURT JUDGE
Matthew Mandel, Esq. (mmandel wsh-law.com)
Edward Guedes, Esq. (eauedes@wsh-law.com)
Ted Hollander, Esq. (TedHollander@theticketelinic.com)
Robert Dietz, Esq. (robert.dietz@myfloridalegatcom)
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Report:PRAE sBulkFile:PRAE008

PROGRAM: TRFB249 . PRAECIPE FOR COURT NOTICES MAILED ON : JUL 02 2015 PAGE NUMBER: 8493 SG X

TRIAL THURSDAY , 07/23/2015 AT 10:00 AM. LOCATION: JUSTICE BUILDING RM 5-4 . JUDGE: A-HEARING-OFFICER

-CASE NUMBER (S) -----------------RECIPIENT TYPE AND NAME-------- -------------------RECIPIENT ADDRESS-------------------CODES
A3690ZE (I) DFND: LUIS A TORRES JIMENEZ 274 NW 132ND PL MIAMI FL 33182

ATNY: TED L HOLLANDER 2298 S. DIXIE HIGHWAY MIAMI FL 33133

LEGEND: DFND=DEFENDANT ATNY-ATTORNEY CUST=CUSTODIAN BNDM=BONDSMAN REFN-REFUNDEE PR/G=PARENT/GUARDIAN WITN-WITNESS REHB=REHAB PROGRAM
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Filing # 29282736 E-Filed 07/06/2015 01:33:43 PM

IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2015-TR-000A3690ZE00

Plaintiff,
v. Citation No.: A3690ZE

LUIS A TORRES JIMENEZ,

Defendant.

ATTORNEY GENERAL'S UNOPPOSED MOTION FOR EXTENSION OF TIME
TO FILE WRITTEN CLOSING ARGUMENT

The Attorney General of the State of Florida, Pamela Jo Bondi (hereafter "Attorney

General"), as intervener, through the undersigned, hereby files this unopposed motion for an

extension of time to July 20, 2015, to file a written closing argument in this matter, and in

support thereof, states:

1. On June 15, 2015, this Honorable Court held an evidentiary hearing on Defendant's

Motion to Dismiss in the above-referenced matter.

2. At the conclusion of the hearing, the parties agreed to file written closing arguments

on or before July 10, 2015.

3. The undersigned requires additional time to complete the Attorney General's written

closing argument, and seeks an extension through and including July 20, 2015, to

serve the Attorney General's written closing argument.

4. This request is made in good faith and the granting of same will in no way prejudice

the Defendant or the City ofAventura.

5. The undersigned has contacted counsel for the Defendant and counsel for the City of

Aventura and neither has any objection to this Court granting an extension of time to

Page 1 of2
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the Attorney General.

WHEREFORE, the Attorney General prays this Honorable Court grant an extension of

time to July 20, 2015, in which to serve her written closing argument.

CERTIFICATE OF SERVICE

I hereby certify that on July 6, 2015, I electronically filed the foregoing with the Clerk of

Circuit Court by using the Florida Courts E-Filing Portal, which will electronically serve copies

to of the foregoing to Ted Hollander, Esq., counsel for Defendant, at

tedhollander@theticketclinic.com, and to Edward G. Guedes, Esq. and Samuel I. Zeskind, Esq.,

for the State (City of Aventura), at EGuedes@wsh-law.com and SZeskind@wsh-law.com.

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

/s/ Robert Dietz
Robert Dietz, Assistant Attorney General
Florida Bar No. 0845523
Office of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
Tampa, FL 33602-5242
Tel: (813) 233-2880
Fax: (813) 233-2886
For Attorney General as Intervener
robert.dietz@myfloridalegal.com
robert.koehler@myfloridalegal.com
julia.heckman@myfloridalegal.com
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Report: CANDEF sBulkFile: CANDEF000

NOTICE OF COURT APPEARANCE CANCELLATION

THE STATE OF FLORIDA
VS: IN THE CIRCUIT COUNTY COURT OF THE ELEVENTH

JUDICIAL CIRCUIT OF FLORIDA IN AND FOR DADE COUNTY

A3690ZE

DEFENDANT: LUIS A TORRES JIMENEZ

TO: LUIS A TORRES JIMENEZ
(DEFENDANT ) DATE: 07/23/2015 TIME: 10:00

COURTROOM: JUSTICE BUILDING
CASE HEARING TYPE: CANCELLATION

DATE MAILED: 07/02/2015

108 LD

LUIS A TORRES JIMENEZ
274 NW 132ND PL
MIAMI, FL 33182-1614

GRISELDA HODSON
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Report: CANOFC sBulkFile:CANOFC000

PGM: TRFB217 METROPOLITAN DADE COUNTY CLERK OF THE COURTS (TRAFFIC DIVISION)
RUN DATE: 07/02/2015 SET FOR COURT - CLEAR SESSION BY OFFICER ID

*PLEASE DISREGARD THE COURT NOTICE(S) FOR THE FOLLOWING *
*SESSION(S). YOU WILL BE NOTIFIED OF THE NEW COURT *
*DATE(S) . THANK-YOU , *
****************************************

PAGE : 3
RUN TIME: 23:50:45

AGENCY: AVENTURA ZONE: 00 ID NUMBER: 999 OFFICER NAME: CAMERA, RED LIGHT
HEARING HEARING HEARING DRIVER
DATE TIME LOCATION NAME CASES

7/23/2015 10:00 JUSTICE BUILDING TORRES JIMENEZ, LUIS A A3690ZE
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Morales, Adriana (COC)

From: Traffic (COQ
Sent: Thursday, July 09, 2015 10:06 AM
To: Morales, Adriana (COC)
Subject: RE: A new submission for the Contact Us form

Good morning Adriana,

Could you please assist Mr. Koehler with his request? He is asking for a complete file, specifically a
copy of the Motion for Continuance for case number A3690ZE. He writes from the Attorney
General's Office.

Thank you.

From: Robert Koehler [mailto:Robert.Koehler@mvfloridaleoal.com]
Sent: Thursday, July 09, 2015 9:33 AM
To: Traffic (COC)
Subject: RE: A new submission for the Contact Us form

What I am actually requesting is access to the complete file, specifically a copy of the Motion for Continuance docketed March 27.

*** NOTICE: This message may contain attomey work product or other content that is exempt from public disclosure requirements of
Ch 119, F.S. No part of this document is subject to public disclosure without review and redaction ofexempt content. In addition, no
part of this document is subject to public disclosure until the cited case has been concluded.

Sincerely,

Robert T. Koehler, AACP
Paralegal Specialist
(813) 233-2880 x 4570

Office of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
Tampa, FL 33602-5242
Tel: (813) 233-2880
Fax: (813) 233-2886
www.alyfloridalegal. com

00ESSED
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"Traffic (COC)" --07/09/2015 09:25:23 AM--Mr. Koehler: Per your request, we are providing the image of citation A3690ZE.
Dade County does not

From: "Traffic (COC)" <coctraffic@iniamidad¢.gov>
To: "robert.koehler@,myfloridalegal.com" <robert.koehler@myfloridalegal.com>
Date: 07/09/2015 09:25 AM
Subject: RE: A new submission for the Contact Us form

Mr. Koehler:

Per your request, we are providing the image of citatio A3890ZE } Dade County does not offer
images through the website, as of yet. If you wish addi ion image you may make your request
through the Correspondence Department of the Traffic ivis fThe mailing address is Clerk of Court
1351 NW 12 ST Attention: Correspondence Department, Miami, Florida 33125.

We appreciate the opportunity to assist you.

From: Clerk's Omce (COC) [mailto:derksoffice@miamidade.aovl
Sent: Wednesday, July 08, 2015 12:41 PM
To: Tramc (COC)
Subject: A new submission for the Contact Us form

Contact Information
Name: Robert Koehler
Number: (813) 233-2880
Emaih robert.koehler@myfloridalegal.com
Address: Office of the Attorney General, Tampa CIvil Litigation Bureau, 501 E. Kennedy Blvd., Suite 1100,
Tampa, FL 33602-5242

Case / Citation Number: A3690ZE
Subject: Traffic
Reason: Information Request
Details: My name is Robert Koehler and I am with the Office ofPam Bondi, Attorney General, in the Tampa
Civil Litigation Bureau. We currently have access to images in Civil, Familyand Probate cases. Our office
handles several red light camera cases in Miami-Dade County and requires computer access to images in traffic
cases. We are currently requiring images of filings in Citation no. A3690ZE (State v. Torres Jimenez). Please
advise if it is possible to gain access to traffic case images. Thank you for your assistance.[attachment
"torres.pdf" deleted by Robert Koehler/OAG]
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Morales, Adriana (COC)

From: Traffic (COC)
Sent: Thursday, July 09, 2015 10:06 AM
To: Morales, Adriana (COC)
Subject: RE: A new submission for the Contact Us forrn

Good morning Adriana,

Could you please assist Mr. Koehler with his request? He is asking for a complete file, specifically a
copy of the Motion for Continuance for case number A3690ZE. He writes from the Attorney
General's Office.

Thank you.

From: Robert Koehler [mailto:Robert.Koehler@mvfloridaleaal.com]
Sent: Thursday, July 09, 2015 9:33 AM .
To: Traffic (COC)
Subject: RE: A new submission for the Contact Us form

What I am actually requesting is access to the complete file, specifically a copy of the Motion for Continuance docketed March 27.

*** NOTICE: This message may contain attorney work product or other content that is exempt from public disclosure requirements of
Ch 119, F.S. No part of this document is subject to public disclosure without review and redaction of exempt content. In addition, no
part of this document is subject to public disclosure until the cited case has been concluded.

Sincerely,

Roberi- T. Koehler, AACP
Paralegal Specialist
(813) 233-2880 x 4570

Of f ice of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd. , Suite 1100
Tampa, FL 33602-5242
Tel: (813) 233-2880
Fax: (813) 233-2886
www.myfloridalegal.com

00ESSED
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""Traffic (COC)" ---07/09/2015 09:25:23 AM---Mr. Koehler: Per your request, we are providing the image of citation A3690ZE.
Dade County does not

From: "Traffic (COC)" <coctraffic@miamidade.cov>
To; "robert.koehler@myfloridalegatcom" <robert.koehler@myfloridalegal.com>
Date: 07/09/2015 09:25 AM
Subject: RE: A new submission for the Contact Us form

Mr. Koehler:

Per your request, we are providing the image of citatio A3690ZE) Dade County does not offer
images through the website, as of yet. If you wish addi ion image,s( you may make your request
through the Correspondence Department of the Traffic ivision'The mailing address is Clerk of Court
1351 NW 12 ST Attention: Correspondence Department, Miami, Florida 33125.

We appreciate the opportunity to assist you.

From: Clerk's Office (COC) [mailto:clerksoffice@miamidade.qov]
Sent: Wednesday, July 08, 2015 12:41 PM
To: Traffic (COC)
Subject: A new submission for the Contact Us form

Contact Information
Name: Robert Koehler
Number: (813) 233-2880
Email: robert.koehler@myfloridalegal.com
Address: Office of the Attorney General, Tampa CIvil Litigation Bureau, 501 E. Kennedy Blvd., Suite 1100,
Tampa, FL 33602-5242

Case / Citation Number: A3690ZE
Subject: Traffic
Reason: Information Request
Details: My name is Robert Koehler and I am with the Office ofPam Bondi, Attorney General, in the Tampa
Civil Litigation Bureau. We currently have access to images in Civil, Family and Probate cases. Our office
handles several red light camera cases in Miami-Dade County and requires computer access to images in traffic
cases. We are currently requiring images of filings in Citation no. A3690ZE (State v. Torres Jimenez). Please
advise if it is possible to gain access to traffic case images. Thank you for your assistance.[attachment
"torres.pdf" deleted by Robert Koehler/OAG]
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Filing # 29843522 E-Filed 07/20/2015 01:18:45 PM

IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2015-TR-000A3690ZE00

Plaintiff,
v. Citation No.: A3690ZE

LUIS A TORRES JIMENEZ,

Defendant.

ATTORNEY GENERAL'S SECOND MOTION FOR EXTENSION OF TIME
TO FILE WRITTEN CLOSING ARGUMENT

The Attorney General of the State of Florida, Pamela Jo Bondi (hereafter "Attorney

General"), as intervener, by and through the undersigned, hereby moves this Court for an

additional eight days to file her written closing argument in response to the Defendant's Motion

to Dismiss and states:

1. At the conclusion of the evidentiary hearing on Defendant's Motion to Dismiss the

Court gave permission to the Parties to submit written closing arguments.

2. The undersigned requires additional time to complete the Attorney General's written

closing argument, and seeks an additional eight days to submit such.

3. This request is made in good faith and the granting of the same will in no way

prejudice the Defendant or the City of Aventura.

4. The Defendant has not requested an extension and has not filed his Written Closing

Argument.

WHEREFORE, the Attomey General prays this Honorable Court grant an additional

eight days to file her written closing argument to the Defendant's Motion to Dismiss.

CERTIFICATE OF SERVICE

I hereby certify that on July 20, 2015, I electronically filed the foregoing with the Clerk

Page 1 of 2
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of Circuit Court by using the Florida Courts E-Filing Portal, which will electronically serve

copies to of the foregoing to Ted Hollander, Esq., counsel for Defendant, at

tedhollander@theticketclinic.com, and to Edward G. Guedes, Esq. and Samuel I. Zeskind, Esq.,

for the State (City of Aventura), at EGuedes@wsh-law.com and SZeskind@wsh-law.com.

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

/s/ Robert Dietz
Robert Dietz, Assistant Attorney General
Florida Bar No. 0845523
Office of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
Tampa, FL 33602-5242
Tel: (813) 233-2880
Fax: (813) 233-2886
For Attorney General as Intervener
robert.dietz@myfloridalegal.com
robert.koehler@myfloridalegal.com
julia.heckman@myfloridalegal.com
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Filing # 29856171 E-Filed 07/20/2015 03:20:59 PM

IN THE COUNTY COURT OF THE 11�442JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO. A3690ZE

Plaintiff, JUDGE: LEIFMAN
vs.

LUIS TORRES JIMENEZ,

Defendant.

CITY OF AVENTURA'S WRITTEN CLOSING ARGUMENT
AND INCORPORATED MEMORANDUM OF LAW IN OPPOSITION TO

DEFENDANT'S MOTION TO DISMISS RED LIGHT CAMERA CITATION

Plaintiff, City of Aventura ("City"), by and through undersigned counsel, hereby submits

its written closing argument and incorporated memorandum of law in opposition to the motion to

dismiss red light camera citation ("Motion") filed by defendant, Luis Torres Jimenez

("Defendant").

SUMMARY

The record evidence clearly demonstrates that Defendant made a right hand turn on red at

an intersection where such turns are strictly prohibited. The evidence further indisputably shows

that the City's police officer, Officer Jeanette Castro, reviewed the video of Defendant's

infraction and made her own discretionary determination that Defendant committed a red light

infraction. As a result, Defendant was issued a notice of violation ("NOV") and, after Defendant

failed to avail himself of any of his statutory remedies as to the NOV, Defendant was issued a

uniform traffic citation ("UTC"). Defendant does not contest that he committed a red light

infraction. Nor does he contend that there is any substantive defect in the charging instrument or

that his due process rights have been violated.

WEISS SEROTA HELFMAN COLE & BIERMAN, P.L.
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CASE NO. A3690ZE

Instead, Defendant has moved to dismiss his UTC based on purported defects in the

City's process. The Motion is founded primarily on the flawed premise that the City has

improperly delegated its police powers to its red light camera vendor, American Traffic

Solutions, Inc. ("ATS"). In support of the Motion, Defendant relies upon the Fourth District

Court of Appeal's opinion in Hollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014).

However, Defendant's reliance upon Arem is misplaced as the "unfettered discretion" found by

the Fourth District to have been delegated from Hollywood to ATS is not present here.¹ In

Arem, ATS was found (albeit incorrectly) to have unfettered discretion in determining which

videos and photographs were forwarded to Hollywood's traffic infraction enforcement officer.

In contrast here, the evidence demonstrates that the City controls, through its Business Rules

Questionnaire ("BRQ"), what photographic and video data is forwarded to it by ATS; and ATS

is afforded no legally meaningful discretion at any point in the process. The evidence further

shows that the remaining events, which are not forwarded, are still available for review at the

City's discretion, in a separate queue. As such, ATS is, at most, performing the ministerial task

of sorting data pursuant to instructions and directives given by the City.2 Accordingly,

Defendant's motion to dismiss should be denied.

During the hearing, the Court more than once pondered the significance of the Fourth
District's characterization of the improper discretion as "unfettered." T. 203-04, 245, 252, 256-
57. As more fully elaborated below, the Fourth District's use of the term was no accident, since
under long established precedent, only the exercise of "unfettered" or "unbridled" discretion is
problematic.

2 The ATS processors perform an administrative review whereby the sort events into a
working queue (containing only the events that are forwarded for police review and probable
cause determination) and a non-work queue (containing events that are not forwarded to the
police). T. 171:14-25; 172:1-25; 173:1-18. The City can still access the events in the non-work
queue upon request. T. 173:23-25; 174:1-2.

2
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CASE NO. A3690ZE

Defendant also asserts that his citation should be dismissed based on the specious

assertion that ATS, and not the City, "issued" the citation. This argument is again based entirely

not on the record developed here, but rather on Arem. The Arem court took issue with the fact

that, with respect to Hollywood's program, ATS (rather than the traffic infraction enforcement

officer or "TIEO") would "issue" the uniform traffic citation ("UTC") to the vehicle owner. An

examination of the Arem decision reveals a misperception by the Fourth District (again, based on

the undeveloped record before it) that Hollywood was "attempt[ing] ... to circumvent" state

statute by assigning some active role to ATS in determining that a UTC should be sent to the

vehicle owner. 154 So. 3d at 364 ("In Florida, only law enforcement officers and traffic

enforcement officers have the legal authority to issue citations for traffic infractions, which

means only law enforcement officers and traffic enforcement officers are entitled to determine

who gets prosecuted for a red light violation. ... Had the legislature intended to allow for

delegation of this authority or responsibility, ... it could have easily done so.") (emphasis added).

The only plausible way to read this language is that the Fourth District believed ATS was

actually "determining" who would be "prosecuted for a red light violation."

Conversely, the evidence presented here plainly demonstrates (i) that the only individual

"entitled to determine who gets prosecuted for a red light violation" under the City's program is

a sworn police officer; and (ii) once that determination is made by the police officer, the process

by which an NOV and later a UTC are sent to the vehicle owner is a fully automated process

divorced from any human interaction by anyone at ATS and in which ATS plays no active role.

The evidence presented further demonstrates that (i) with respect to the violation that is the

subject of this action, Officer Castro is the only individual that determined Defendant committed

a red light infraction; and (ii) once Officer Castro determined that there was probable cause that

3
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CASE NO. A3690ZE

Defendant committed an infraction, the process by which the NOV and UTC were created and

sent to Defendant was afully automated and ministerial process. The evidence further shows

that ATS merely provides access to software that allows the City (through its reviewing officer)

to perform the ministerial tasks of printing and mailing the NOVs and UTCs.3 None of this

evidence was before the Fourth District when it decided Arem.

Lastly, Defendant argues that the electronic transmittal of the UTC to the Court by

anyone other than the TIEO is improper and warrants dismissal. The Arem court, though,

specifically declined to address this issue. 154 So. 3d at 361 (declining to answer the certified

question relating to transmission of the UTC to the court). The City disputes that there is any

defect in the manner in which Defendant's citation was transmitted to the Clerk of Court as the

process is materially comparable to the manner in which the City transmits any other e-citation

to the Court, whether issued roadside, as part of its red light camera program, or otherwise.

However, even if, arguendo, Defendant is correct that there was error in the manner in which his

citation data was transmitted to the Court, dismissal is still not appropriate. It is well-established

in Florida that a defect in the filing of a traffic citation does not divest the trial court of the

jurisdiction to prosecute the defendant.

In this regard, ATS is no different than any other vendor who licenses its customers to
use proprietary software or provides a service that facilitates otherwise burdensome ministerial
tasks. For example, when a lawyer files a brief at the U.S. Supreme Court, he or she almost
invariably provides the text of the brief to a third-party printer, which formats the brief in
accordance with Supreme Court rules, binds the brief and files it with the court. No one even
remotely concludes from that engagement that it is the printer, rather than the lawyer, who has
"filed" a brief on behalf of a party appearing before the U.S. Supreme Court. Similarly, when
Microsoft licenses word processing software to law firms, no one concludes that the law firms
have delegated authority to Microsoft to format and print documents. Rather the law firms have
paid for a service that facilitates their performance of ministerial tasks.

4

WEISS SEROTA HELFMAN GOLE & BIERMAN, P.L.

891



CASE NO. A3690ZE

PROPOSED FINDINGS OF FACT

I. THE CITY'S CONTRACT WITH ATS AND THE BRQ.

(a) To assist the City in implementing its red light camera enforcement program in

accordance with the Act, the City entered into a contract with ATS, a private vendor (hereafter,

the "Contract"). T. 19:5-11; see also City Ex. "A".

(b) Prior to a City police officer's reviewing the videos and determining whether to

issue an NOV, ATS reviews all data captured by the cameras pursuant to paragraph 3 of Exhibit

"D" to the Contract. Specifically, paragraph 3 ofExhibit "D" to the Contract provides:

Vendor shall act as City's agent for the limited purpose of making an initial
determination of whether the recorded images should be forwarded to an
Authorized Employee to determine whether an infraction has occurred and shall
not forward for processing those recorded images that clearly fail to establish the
occurrence of an infraction.

(c) In the BRQ, the City has set forth directives that ATS must follow in determining

which recorded images "clearly fail to establish the infraction." T. 20:22-25; 21:1-5.

(d) The City, and not ATS, gave all of the directives within the controlling sections 4

and 6 of the BRQ. T. 22:5-14.

II. ATS PROCESSING AND THE INITIAL REVIEW.

(e) ATS processors look at the images and the videos that come from the roadside

cameras and review them against the City's business rules to determine whether the City has

directed ATS to forward the images for police review. T. 155:19-25; 156:1-6.

(f) When a processor is reviewing an event they have two computer screens in front

of them, one with images of the event, and the other with the BRQ. T. 158:18-22.

(g) The screen with the event images contains two still shots (the A-Shot and B-Shot)

as well as a twelve-second video. T. 164:5-16.

5
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CASE NO. A3690ZE

(h) On the second screen, the processor sees sections 4 and 6 of the City's BRQ. T.

165:4-20.

(i) ATS processors are trained extensively as to the proper application of the City's

BRQ. The training begins with one-week of classroom training followed by an eight (8) week

period where the processors work is reviewed, the processors receive coaching and any

additional training they might need to process events. T. 157:2-16.

(j) During the initial week of classroom training, the processor trainees work through

a training guide with an instructor and the processor trainees learn how the Axsis system works.

The processor trainees also learn how the BRQ works and the steps each processor needs to take

m processmg an event. T.159:16-25; 160:1-10.

(k) During the following eight (8) week training period, each processor trainee works

one-on-one with a coach that monitors and reviews all work. T. 160:11-20.

(1) During the eight (8) week period, 100% of each process trainee's work is audited

by ATS. T. 161:15-17.

(m) Upon completion of training, ATS continues to audit each processor on a weekly

basis. T. 161:18-25; 162:1-25; 163:1-8.

(n) ATS processors are instructed, as an overarching guiding principle, that if there is

any doubt whether a captured event should be forwarded to the City, then the doubt should be

resolved in favor of forwarding the event.4 T. 168:12-20.

(o) The City is also able to determine whether ATS is, in fact, complying with the

City's directives set forth within the BRQ. T. 39:19-23.

This is consistent with the language of the Contract, which provides that only events that
"clearly fail to establish the occurrence of an infraction" should not be forwarded to the City for
further review.

6
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CASE NO. A3690ZE

(p) The City has access to a report screen that provides the City with the number of

events not forwarded for City review and the reason why the events were not forwarded. By

reviewing the reports, the City is able to determine whether or not events are being forwarded or

not being forwarded for the proper reasons. T. 39:24-25; 40:1-7.

(q) The videos that the City has directed ATS not to forward for review remain

available to the City. T. 40:8-11.

(r) The City has requested some of the videos not originally forwarded for the

purpose of invest,igating other criminal violations or to identify vehicles in a specific area. T. 40:

18-24.

(s) The City has not requested these videos for the purpose of reviewing the work

performed by ATS. T. 40:25; T. 4:1-2.

III. THE CITY OFFICER'S DISCRETIONARY DETERMINATION
WHETHER A RED LIGHT VIOLATION HAS OCCURRED.

(t) The Contract provides that the decision to enforce a potential violation rests

exclusively with the City's law enforcement officers, and not with ATS. Specifically, paragraph

7 of Exhibit "D" to the Second Amendment of the Contract emphasizes:

Within seven (7) days of receipt, the City shall cause the Authorized employee to
review the Infractions Data and to determine whether a Notice of Violation shall
be issued with respect to each potential Infraction captured within such Infraction
Data, and transmit each such determination to Vendor using the software or other
applications or procedures provided by Vendor on the Vendor System for such
purpose. VENDOR HEREBY ACKNOWLEDGES AND AGREES THAT THE
DECISION TO ISSUE A NOTICE OF VIOLATION SHALL BE THE SOLE,
UNILATERAL AND EXCLUSIVE DECISION OF THE AUTHORIZED
EMPLOYEE AND SHALL BE MADE IN SUCH AUTHORIZED
EMPLOYEE'S SOLE DISCRETION (A "NOTICE OF VIOLATION
DECISION") AND IN NO EVENT SHALL VENDOR HAVE THE ABILITY
OR AUTHORIZATION TO MAKE A NOTICE OF VIOLATION DECISION.

(emphasis in original).

7
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CASE NO. A3690ZE

(u) Consistent with the terms of the Contract, ATS in actual practice has no discretion

or authority to determine whether a violation has occurred. T. 36:21-25; 37:1-3.

(v) Instead, the City's police officer performing the review of each event makes the

determination as to whether or not an infraction has occurred. T. 37:4-7; 121:2-5.

(w) When reviewing events to determine whether an infraction has occurred, the

City's police officer makes the same legal determination as if she had witnessed the potential

infraction in the field. T. 121:9-12; 122:9-24.

(x) When the City's police officer determines that there is probable cause that a red

light infraction has occurred, the officer clicks "accept." T. 123:9-14. When the City's police

officer clicks "accept," she has determined that probable cause exists that an infraction has

occurred and has decided that a UTC could be issued. T. 124:18-23.

(y) When the City's police officer clicks "accept," she is authorizing her electronic

signature to be placed on the NOV. T. 124:9-12.

(z) At the same time, she is also authorizing her electronic signature to be placed on

the eventual UTC. T. 124:13-17.

(aa) The City's police officer does not merely acquiesce to ATS in accepting potential

violations forwarded by ATS. On the contrary, the City's police officers reject approximately

35% of potential infractions they review. T. 39:5-18.

IV. PRINTING AND MAILING OF THE NOV AND UTC.

(bb) After the City's police officer determines that there is probable cause that a

violation has occurred and clicks "accept," it triggers an automated process through which a PDF

of the NOV is generated and sent to a printing vendor. T. 231:2-9.

8
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(cc) The printing vendor also has an automated process that allows it to download the

PDF of the NOV, sort all NOVs, print them, and mail them. T. 231:10-21.

(dd) The entire process of creating, printing and mailing the NOV is done through an

automated process made possible by the Axsis system, access to which is provided to the City by

ATS. T. 231:22-25; 232:1-3.

(ee) If no action is taken on the NOV, the City has instructed ATS through its BRQ, to

allow for the same automated process to create, print, and mail the UTC. T. 232:4-18.

(ff) The creation, printing and mailing of the City's NOVs and UTCs is done without

human interaction from anyone at ATS. It is all done through an automated process. T. 232:19-

25; 233:1-3.

(gg) An NOV is never issued without a City police officer's review and determination

that there is probable case that a red light infraction has occurred. T. 99:16-20.

(hh) A UTC is never issued without a City police officer's review and determination

that there is probable case that a red light infraction has occurred. T. 99:21-25.

(ii) The City's officer conducting the review of an event is the individual that issues a

UTC. T. 100:21-25.

V. TRANSMITTAL OF CITATION DATA TO THE COURT.

(jj) In 2004, the Miami-Dade County Clerk of Courts began accepting e-citations and

today at least 40 law enforcement agencies file citations electronically. T. 217:1-4.

(kk) When a police officer issues a citation road side, the e-citation data is transmitted

from the officer's laptop or hand-held device through the City's server to the clerk of courts. T.

217:5-12.

9
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(11) In October 2010, police agencies within Miami-Dade County began asking the

Clerk's office to accept red light camera e-citations. T. 221:6-14.

(mm) The e-citation filing process is the same whether the citation is issued roadside or

through a red light camera program with one exception - the red light camera e-citation data is

transmitted to the Clerk through the vendor's server rather than the City's. T. 221:15-22.

(nn) The City's police department specifically asked the Clerk to accept e-citation data

transmitted from ATS's server. T. 222:1-3.

(oo) At the City's request, the Clerk provided ATS with a user ID and password to

allow for e-citation data to be transmitted to the Clerk through ATS's server. T. 222:4-17.

ARGUMENT

I. RESPONSE TO THE COURT'S INQUIRIES.

A. Why Does the Fourth District in Arem Make no Mention of the City of
Hollywood's BRQ?

In Arem, the Fourth District concluded, based upon the limited record on appeal, that

ATS had "unfettered" discretion in determining which videos to send to Hollywood. 154 So. 3d

at 365 ("The City also lacks the lawful authority to outsource to a third-party vendor the ability

to make the initial review of the computer images of purported violations and then use its

unfettered discretion to decide which images are sent to the TIEO, and which ones are not.").

However, as this Court noted, wholly absent from the record on appeal in Arem (and therefore,

from the decision itself), was a single reference to a BRQ, let alone the actual document. See Ex.

"C" to City's Memorandum in Opposition to Defendant's Motion to Dismiss. The Arem record

was also completely devoid of any testimony from Hollywood or ATS employees as to ATS's

role in the initial screening process or the subsequent processing and mailing of NOVs and

UTCs. As such, the trial court made no findings relating to ATS's role in the initial screening

10
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process. The Court has inquired as to why the BRQ is not mentioned at all in the Arem decision.

T. 238:16-25. Put simply, the validity of ATS's role in the initial review process was not argued

before Judge Miller and, therefore, no evidence or testimony was entered on the issue.

(1) The Absence of the BRQ and Testimony as to the Initial
Review Process in Arem.

The trial in Arem was held on December 1, 2011. Arem R. 1:16.5 After hearing

testimony from Hollywood's traffic infraction enforcement officer, the trial court dismissed the

case and on December 19, 2011 entered its written order dismissing Arem's red light camera

citation. Arem R. 1:16-17. Specifically, the trial court found that Hollywood's officer:

was not personally "providing by electronic transmission a replica of the traffic
citation data to the court having jurisdiction over the alleged offense ...," but was
merely hitting the "accept" button to begin the process of generating a Notice of
Violation (NOV) .... A plain reading of this statute demonstrates the intent of the
legislature. It requires that the [officer] provide the required information to the
clerk, not a third party vendor. The City's argument that ATS is authorized to
make such communication with the Clerk is unpersuasive.

Id. (underscoring in original). As a result of the trial court's ruling, Hollywood the following

day filed a motion for rehearing/reconsideration of the trial court's December 19, 2011 order.

Arem R. 1:18-19.

The trial court subsequently issued an amended order dismissing Arem's red light camera

citation. Arem R. 1:21-23. In its amended order, the trial court expanded upon its initial ruling

and further held that "[t]here is no statute authorizing this procedure of having an entity other

than the Department of Highway Safety and Motor Vehicles, a county or a municipality, transmit

data to a court having jurisdiction over an alleged offense, which thereby also confers upon a

5 References to the record on appeal in Arem will be by the abbreviation "Arem R. : "
indicating the clerk's volume and page numbers. The record on appeal in Arem is attached as
Exhibit "C" to the City's Memorandum in Opposition to the Defendant's Motion to Dismiss.
The City has requested that the Court take judicial notice of the record on appeal in Arem and
Defendant has agreed.
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court jurisdiction to hear it." Arem R. 1:22. The trial court also held that Hollywood's

procedure was contrary to section 316.0083(1)(a), Florida Statutes, because, as the trial court

determined, "the UTC was issued by a vendor, ATS, the agent of the City ofHollywood" and not

the appropriate traffic enforcement officer. Id. The trial court concluded that the appropriate

remedy for such non-compliance was dismissal of the citation. Arem R. 1:23.

On February 10, 2012, Hollywood filed its Supplemental Memorandum in Support of its

Motion for Reconsideration. Arem R. 1:24-71. On February 17, 2012, the trial court heard

argument on Hollywood's motion for rehearing. Arem R. 2:1-78. Early in the hearing, the trial

court very briefly inquired into how ATS's initial review process worked. Arem R. 2:12-13.

However, when Hollywood's counsel advised the trial court that a witness from ATS was

available to address the issue, the court responded that "[i]t's not relevant." Arem R. 2:14. The

remainder of the hearing focused only on argument relating to the mailing of citations and the

transmission of citation data to the court. Arem R. 2:14-78.

Following the hearing, the trial court entered its second amended order dismissing

Arem's red light camera citation. Arem R. 1:72-75. In its second amended order, the trial court

expanded on its prior orders by f'mding that Hollywood's actions were contrary to section

316.650(3)(c) because "a third party non-governmental entity rather than a governmental one"

was essentially "conferring upon a court the jurisdiction to hear a matter...." Arem R. 1:73. In

addition, the trial court certified the following questions as being matters of great public

importance:

(1) Does Florida Statute 316.0083(1)(a) authorize a municipality to delegate and
have a private vendor actually issue Florida Uniform Traffic Citations, when
notices of violation, (also issued by the vendor), are not complied with, where the
only involvement of the traffic infraction enforcement officer in the entire process
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is to push a button saying "Accept" after having viewed the image of an alleged
violation electronically transmitted by the vendor?

(2) Does Florida Statute 316.650(3)(c) permit a traffic infraction enforcement
officer to delegate to a non-governmental entity, such as a private vendor of a
municipality, his or her statutory duty to electronically transmit a replica of traffic
citation data to a court having jurisdiction over the alleged offense or its traffic
violations bureau?

(3) And if the answer is in the negative to either question, is dismissal the
appropriate remedy?

Arem R. 1:75.

In its initial brief at the Fourth District,6 Hollywood addressed the mailing and transmittal

issues raised by the trial court's certified questions. Because the issue had not come up at trial,

Hollywood did not address the issue of ATS's initial review or the BRQ (which were not part of

the closed record). Arem filed his answer brief,7 in which for the first time he asserted that ATS

had been delegated "unbridled discretion" in performing its initial review. Ex. "2" at 21-25. On

May 23, 2013, Hollywood filed its reply brief.8 On April 23, 2014, the Fourth District issued its

initial opinion reversing the trial court's order.9 Arem subsequently moved for rehearing,

rehearing en banc and certification, and Hollywood filed its opposition.'°

On October 15, 2014, the Fourth District granted rehearing and issued its new opinion.

Armed only with the trial court's orders and Hollywood's contract with ATS, the Fourth District

6 At the Court's request, the City is attaching each of the briefs filed in Arem.
Hollywood's initial brief is attached as Exhibit "1."

Arem's answer brief is attached as Exhibit "2."

Hollywood's reply brief is attached as Exhibit "3."

The Fourth District's initial opinion in Arem is attached as Exhibit "4."

'° Arem's motion for rehearing and Hollywood's opposition are attached as Exhibits "5"
and "6," respectively.
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found that "[t]he trial court made various findings of fact about the process in concluding that the

City unlawfully outsourced its statutory responsibilities to a private third party vendor," 154 So.

3d at 364, and concluded that ATS exercised "unfettered discretion to decide which images are

sent to the TIEO, and which ones are not." Id. at 365. This conclusion about unfettered

discretion was based entirely on language within paragraph 3 of Exhibit "D" to the contract

between Hollywood and ATS, which provided that ATS is to "make the initial determination that

the image meets the requirements of the ordinance and [the Contract] to enable the City to meet

its burden of Demonstration [sic] a violation of the Ordinance."" The Fourth District concluded

that Hollywood's TIEO did nothing more than "merely acquiesce" in ATS's "decision" to issue a

UTC.¹² Id. at 365. In reaching these conclusions, the Fourth District did not have the benefit of

knowing of the existence of Hollywood's BRQ or any information as to the automated process

used for printing and mailing UTC's.

B. Can the City Delegate Police Power to a Private Entity and What is
the Significance of the Fourth District's use of the Term "Unfettered"
Discretion?

The Court has inquired whether the City can delegate police power to a private entity and

whether the Fourth District's use of the term "unfettered discretion" was significant or was

merely a throw-away term. The use of the term "unfettered" is not only significant, it is the

It is readily apparent that this "unfettered discretion" criticism by the Fourth District was
at the heart of the court's reasoning in Arem. As the Fourth District ran through its summary of
Hollywood's program, it concluded, "Under these circumstances, it cannot be said that this is the
legal equivalent of a TIEO issuing the citation, especially when it is the third-party vendor that
controls what information is, or is not, made available for the officer's consideration." 154 So.
3d at 365 (emphasis added).

¹² The Fourth District's use of the term "decision" is curious, since there was no evidence in
Arem that ATS made any independent "decision" to issue a UTC.
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standard by which Florida courts have repeatedly tested the validity of delegations of police

power for more than fifty years.

It is a well-established principle of law in Florida that " ufnrestricted discretion in the

application of a law without appropriate guidelines and determining its meaning may not be

delegated by the City Council to an agency or to one person." City ofMiami Beach v. Fleetwood

Hotel, Inc., 261 So. 2d 801, 805 (Fla. 1972) (emphasis added). However, this does not mean that

a City cannot delegate authority to another party, including a private entity. Rather, it simply

means that when such authority is delegated, any discretion that goes along with it must not be

"unbridled" or "unfettered" so as to allow for unfairness or favoritism. Specifically, the Florida

Supreme Court has stated:

The exact meaning of the requirement of a standard has never been fixed. The
exigencies of modern government have increasingly dictated the use of general
rather than minutely detailed standards in regulating enactments under the police
power. However, when statutes delegate power with inadequate protection against
unfairness or favoritism, and when such protection could easily have been
provided, the reviewing court should invalidate the legislation. In other words,
the legislative exercise of the police power should be so clearly defined, so
limited in scope, that nothing is left to the unbridled discretion or whim of the
administrative agency charged with the responsibility of enforcing the act.

Dickinson v. State, 227 So. 2d 36, 37 (Fla. 1969).

In Citizens of State of Fla. v. Wilson, 567 So. 2d 889 (Fla. 1990), the Florida Supreme

Court found that the Public Service Commission's delegation of authority to its staff to approve

electric utility rate increases was proper since the staff was merely verifying that the conditions

set by the Commission were met by the proposed rate increase. Id. at 892 (holding that

Commission did not improperly delegate authority because "[t]he Commission specified the

conditions for approval, and the staff merely carried out the ministerial task of seeing whether

those conditions were met"). See also Thistle v. State, 769 So. 2d 1149, 1149 (Fla. 5th DCA
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2000) (holding it was permissible for trial court to delegate to the Department of Corrections the

administrative task of calculating the amount of prison credit due an individual).

In County Collection Services, Inc. v. Charnock, 789 So. 2d 1109 (Fla. 4th DCA 2001),

the Fourth District rejected the notion that a county had unlawfully delegated its police powers

when it entered into a contract by which it assigned to a private third party enforcement of lot

clearing and code enforcement liens.¹³ Id. at 1112. As the Charnock court explained, as long as

the county retained authority and discretion, including the power to terminate the contract,

there was no improper delegation. Id. (citing State v. City of Tampa, 113 So. 2d 844 (Fla.

1959)** and St. Johns County v. Northeast Fla. Builders Ass'n, 583 So. 2d 635 (F la. 1991)).

¹³ At the hearing, this Court seemed to set aside Charnock as merely a code enforcement
case that would not result in anyone ending up in jail. T. 250-51. First, the authority to enforce
red light camera violations will also not result in anyone ending up in jail, since a red light
violation is a noncriminal traffic infraction, which is civil in nature. Nettleton v. Doughtie, 373
So. 2d 667, 668 (Fla. 1979) ("These offenses are deemed noncriminal violations . . . and there
can be no punishment by incarceration."); see also §316.075(4), Fla. Stat. ("A violation of this
section is a noncriminal traffic infraction . . . ."). In fact, red light camera violators do not even
have points assessed against them. See State v. Arrington, 95 So. 3d 324, 327 (Fla. 4th DCA
2012). Second, and more to the point, the authority to enter upon private property and control
ownership interests in such property through liens is not an inconsequential delegation of
authority. In fact, the Florida Legislature has analogized the exercise of code enforcement
authority to law enforcement. See, e.g., § 468.619(1), Fla. Stat. ("It is the finding of the
Legislature that building code enforcement officials are employed by local jurisdictions to
exercise police powers of the state in the course of their duties and are in that way similar to law
enforcement personnel, correctional officers, and firefighters."). See also Trianon Park Condo.
Ass'n, Inc. v. City ofHialeah, 468 So. 2d 912 (Fla. 1984) (holding in case involving failure of
municipal official to exercise code enforcement authority that courts cannot "second guess the ...
police power decisions of the other branches of government").

¹4 In State v. City of Tampa, the Florida Supreme Court found that the City of Tampa had
not unlawfully relinquished its right to regulate traffic under its police power where Tampa's
ordinance, which authorized bonds to finance the acquisition and construction of off-street
parking facilities, contained a reservation that the city could change the location of parking
meters, when necessary, to permit street widening or closing or to permit traffic regulation to
accompany a covenant that the city would not discontinue the operation of meters installed near
curbs and would continue to charge for use of those meters. 113 So. 2d at 846-48. The Court
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Moreover, the scope of allowable police power delegations is not limited to the private

enforcement of code enforcement liens discussed in Charnock. Rather, the delegation of

governmental duties to private entities is simply the way governments frequently often operate.

See, e.g., Hilario-Paulino v. Pugh, 194 Fed. Appx. 900, 903 (11th Cir. 2006) (approving

delegation of authority to discipline prison inmates to private entity running prison); Prison

Health Services, Inc. v. Lakeland Ledger Pub. Co., 718 So. 2d 204, 205 (Fla. 2d DCA 1998)

(recognizing Sheriff of Polk County's contractual delegation to private entity to "provide total

health care services for the inmates/detainees (including federal and state prisoners) housed

within the county correctional system facilities"); Stanfeld v. Salvation Army, 695 So. 2d 501

(Fla. 5th DCA 1997) (recognizing Marion County's contractual delegation of all misdemeanor

probationary services to a private entity); Fox v. News-Press Pub. Co., Inc., 545 So. 2d 941, 943

(Fla. 2d DCA 1989) (recognizing the City of Fort Myers' delegation of the governmental

function of "the removal of wrecked and abandoned automobiles from public streets and

property" to a private entity); Blumel v. Mylander, 919 F.Supp. 423, 427 (M.D. Fla. 1996)

(recognizing authority for Florida counties to contract with private entities to run jails and

prisons); Todd & Co., Inc. v. SEC, 557 F.2d 1008, 1012 (3d Cir. 1977) (approving delegation of

disciplinary authority by the Securities and Exchange Commission to a private dealer

association).

C. Does Arem Require a Second Review by the City's Police Before
Issuance of the UTC?

The Arem decision does not require that the police perform a second review of the event

data prior to issuance of the UTC. The Fourth District's observations in this regard can be

further found that, because there was no "relinquishment or abdication of the police power" by
the City, the ordinance was not void. Id. at 847.
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understood to apply only to a red light camera program operating in the manner in which

Hollywood's was perceived to operate. That is, without the benefit of any testimony from a

Hollywood or ATS witness as to how NOVs and UTCs are generated, the Arem court clearly

operated under the mistaken impression that someone at ATS made the decision to issue the

UTC to Arem. Under those circumstances, it makes sense that the Fourth District would require

that the police review the event data again prior to issuance of the UTC in order to ratify the

purported decision by someone at ATS.

Here, however, the evidence clearly demonstrates that no one at ATS makes a decision to

issue a UTC. In fact, after the initial review, there is no human interaction from ATS in the

remainder of the process. T. 232:19-25; 233:1-3. After the City's officer determines that

probable cause exists that a red light violation has occurred and he or she presses "accept," the

generation, printing, and mailing of the NOVs and UTCs is done through an entirely automated

process controlled by software that the City's officer is permitted to use. Id.; T. 231:1-9 and 22-

25; 232:1-3. As such, it is the City officer's probable cause decision that triggers the issuance of

the UTC. Further, Officer Castro testified that, with respect to the Defendant's violation, had she

witnessed his violation while in the field, she would have issued a UTC to Defendant right then

and there. T. 135:5-8. Accordingly, there is no need for the officer to review the information

again and merely affirm his or her own prior decision that probable cause existed for a red light

signal violation.¹5

While the City now performs a second review, this cannot be considered evidence that
the City was operating improperly at the time of the Defendant's violation. See Harris v. Florida
Power & Light Co., 700 So. 2d 1240 (Fla. 3d DCA 1997) (holding subsequent remedial
measures inadmissible to show culpability); see also § 90.407, Fla. Stat. Moreover, the City's
acquiescence to the holdings in Arem merely reflects a desire to avoid potential future challenges
should Arem be deemed applicable to cities operating their programs under materially different
factual circumstances than were apparent in Arem.
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D. Does the Manner in Which the Citation Data is Transmitted to the
Court run Afoul of Florida's Statutory Requirements?

(1) The Officer's Probable Cause Determination Triggers the
Automated Transmittal of the E-Citation Data to the Court.

Section 316.650(3)(c) sets forth that "[i]f a traffic citation is issued under s. 316.0083, the

traffic infraction enforcement officer shall provide by electronic transmission a replica of the

traffic citation data to the court having jurisdiction over the alleged offense or its traffic

violations bureau within 5 days after the date of issuance of the traffic citation to the violator."

§ 316.650(3)(c), Fla. Stat. Although Arem did not decide this issue, Defendant seeks dismissal

of his citation because the City's officer purportedly did not personally "provide by electronic

transmission" the citation data to the court.16

However, as the evidence clearly demonstrates, the manner in which the Defendant's e-

citation data was transmitted to the Court was not materially different from the manner in which

the citation data would have been sent to the Court had his citation been issued roadside. The

only difference is that the Defendant's e-citation data was sent to the Clerk of Courts (pursuant to

the City's agreement with the Clerk) through ATS's server. No person at ATS actually sent the

data to the Court. Instead, this was done through a completely automated process triggered by

Officer Castro's probable cause determination. As such, it is clear that the task of transmitting

16 Defendant's strict interpretation of the aforementioned statutory provision, if taken to its
logical conclusion, results in a situation where the City's traffic enforcement officer would be
required to personally transmit a copy of each UTC to the court and would also logically
preclude the City's officer from delegating this task to a subordinate officer, secretary or
administrative assistant - a result that could not possibly have been intended by the Legislature.
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the data to the Court has not even been delegated to ATS, as ATS merely provides the City with

access to the software.'7

(2) Even if, Arguendo, the Task of Transmitting Citation Data to
the Court has Been Delegated to ATS, the Delegation of Such a
Ministerial Task is Lawful.

Florida courts have consistently held that the performance of clerical and administrative

tasks may be delegated, even when the actual consequences of delegation might be considerably

greater. Thus, in Wilson, the Florida Supreme Court found that the Public Service Commission's

delegation of authority to its staff to approve electric utility rate increases was proper since the

staff was merely verifying that the conditions set by the Commission were met by the proposed

rate increase. 567 So. 2d at 892. Similarly, in Thistle, the Fifth District held that it was

permissible for the trial court to delegate to the Department of Corrections the administrative

task of calculating the amount of prison credit due an individual. 769 So. 2d at 1149. See also

Reid v. State, 673 So. 2d 972, 973 (Fla. 1st DCA 1996) (holding that trial court did not delegate

exclusive judicial function in directing prosecutor to perform clerical task of preparing written

order); Ebaugh v. State, 623 So. 2d 844 (Fla. 5th DCA 1993) (same holding); Gard v. State, 521

So. 2d 369 (Fla. 2d DCA 1988) (same holding).

It follows then that the City's officer should likewise be able to delegate the clerical task

of transmitting data. Whether the task is delegated to an assistant at a nearby cubicle or to ATS

is of little, if any, significance. The City's officer is the one that takes the relevant action - the

discretionary determination of whether a red light violation has occurred. From that point

'7 Even in a scenario where the officer actually transmits the data electronically to the court
by pushing some button, can it actually be said that the officer is transmitting the data? Or is not
more accurate to state that the officer is accessing software that, through mechanisms
undoubtedly not understood by the officer, actually transmits the information through servers
and over the Internet?
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forward, only ministerial tasks are performed. In fact, the City's officer always utilizes clerical

assistance in sending the physical citation or electronic citation data to the court. This is true

regardless of whether the citation is issued roadside (either electronically or hard-copy) or

whether it is issued as part of the red light camera program. As Officer Castro testified, even

back when citations were handwritten, she did not personally, physically deliver the citation to

the court. Instead, she would provide the copy of the citation to the City's records section, which

would then take care of delivering the citation to the Clerk of the Court. T. 136:7-25. In fact,

today, when she issues a citation roadside, the officer does not personally, physically deliver the

citation information to the court. Instead, the citation data is delivered electronically through an

automated process from the City officer's laptop computer. T. 137. 11-18. It is immaterial

which server the data is sent through because in all events the City's officer is receiving

ministerial assistance at his or her direction.

E. Is the Court Bound to Follow the Arem Decision?

The City does not dispute that a district court of appeal decision is binding on all trial

courts within the state on the issue decided. However, it is binding only if that decision is based

on the same set of underlyingfacts that led to the court's analysis. See, e.g., U.S. Fire Ins. Co.

v. J.S. U.B., Inc., 979 So. 2d 871, 883 (Fla. 2007) (finding that where "underlying facts are

different, then a previous decision should not be binding"). The Court should, therefore, reject

Defendant's contention that Arem is a per se legal bar to the use of red light cameras in general

and that it impairs the programs of any city other than Hollywood.¹8

¹³ It bears noting that the county court's decision in Arem did not arise in the context of a
declaratory judgment action broadly seeking relief as to the validity of Hollywood's red light
camera program after comprehensive discovery and assessment of the entire program, but rather
in the context of a traffic court motion to dismiss a particular UTC directed to a specific
individual.
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Arem does not make blanket pronouncements on the use of red light cameras in this State.

It does not overturn or declare invalid any section of the Wandall Act, nor does it make any

holdings concerning the operation of any program other than Hollywood's." In actuality, the

material facts within the record in Arem are clearly distinguishable. In Arem, the Court found,

based upon the limited record on appeal, that ATS had "unfettered" discretion in determining

which videos to send to Hollywood. 154 So. 3d at 365. As previously noted, this conclusion

was reached without the benefit of any evidence relating to Hollywood's program even remotely

comparable to that which has been presented to this Court, including evidence of the existence

and application of a BRQ and evidence pertaining to the manner in which NOVs and UTCs are

actually printed and mailed.

Here, while ATS does perform an initial review of the video and photographic data, the

BRQ sets forth the strict guidelines ATS is to follow in making its "initial determination"

whether to forward event data to the City. Data that is not forwarded to the City remains

available for review by the TIEO or other City officers at their discretion. Moreover, the City's

TIEO does not "merely acquiesce" in ATS's review of signal violation data; on the contrary, the

evidence at the hearing indicated that the City's TIEOs reject on average 36% of the data sets

forwarded by ATS to the City for an NOV determination. None of these facts were present in

Arem.

The same analysis applies with respect to State ofFlorida v. Adams, which applies only
to the Town of Davie's operation of its red light camera program. Additionally, the Fourth
DCA's opinion in Adams, 155 So. 3d 1260 (Fla. 4th DCA 2015) (mem.) is a per curiam
affirmance, which has no precedential value in this court. Fort v. Post, Buckley, Schuh &
Jernigan, 902 So. 2d 244 (Fla. 4th DCA 2005) (holding that per curiam affirmances are not
binding precedents) (citing D. W. and C. W v. Dept. of Children and Families, 763 So. 2d 497
(Fla. 2d DCA 2000)).
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Further, the Arem record is completely devoid of any testimony or evidence as to the

automated process. Instead, the Arem court clearly imagined a process that included an

individual at ATS making the determination that an NOV or UTC should be issued and that same

individual then personally creating, printing, mailing and mailing the notice or creating, printing,

mailing and transmitting the citation. Here, the evidence presented shows that ATS's assistance

with the printing, mailing and transmittal of citations is all accomplished without any human

interaction from ATS and is completed through a fully automated process. The evidence further

shows that the entire automated process is triggered by the one action in the entire process that

matters - the determination by the City's officer that there is probable cause that a red light

infraction occurred. Accordingly, the materials facts in the record in Arem are clearly and

materially distinguishable from the material facts in evidence here.

(1) The City's Program is Distinguishable From the Perceived
Hollywood Program Considered by the Fourth District.

Without the benefit of the BRQ or relevant witness testimony in the record, the Fourth

District determined that Hollywood's contractual provision gave ATS unfettered discretion to

determine which videos were forwarded to the city to determine whether a violation occurred.2°

Because the BRQ, created by the City in this case, sets forth the strict guidelines ATS is to

follow in forwarding videos and photographic data to the City here, ATS has no legally

meaningful discretion in determining what data is sent to and reviewed by the City.

Furthermore, the data that is not forwarded remains available for review by the City. As such, the

material facts are distinguishable and Arem is not controlling. Taylor v. Department of

2° Oddly, while the Fourth District noted that ATS's initial review of the data was measured
against certain "standards," 154 So. 3d at 364-65, it never explored nor explained what those
"standards" were. Hollywood, of course, had earlier been precluded by the county court from
presenting evidence of its BRQ because such evidence was "not relevant."
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Professional Regulation, Bd. ofMedical Examiners, 520 So. 2d 5 57, 5 59 (Fla. 1988) (stating that

prior decision was not controlling where facts of that case were "clearly distinguishable").

In State of Florida v. Meador; Case No:2014TR-044966, the County Court in and for

Polk County, Florida, recently conducted an evidentiary hearing and denied the defendant's

motion to dismiss based on Arem. In Meador, the court was presented with the City of

Lakeland's contract with ATS and Lakeland's BRQ and heard testimony from Lakeland's

officer, as well as representatives from ATS. In considering of all of the evidence, the court in

Meador made the following notable findings:

5. The City of Lakeland has entered into a contractual relationship with
ATS, a third party vendor which presents video and still picture information to the
TIEO who reviews same to determine if there is a violation of Florida Statutes.

* * *
8. At no time in this process is ATS supplanting the TIEO or acting as

anything other than a ministerial agent on behalf of City of Lakeland.

* * *
12. The Arem decision is distinguished from the instant case.

13. The instant case provided substantial evidence showing the clear
function of ATS in this matter, akin to an attorney having a secretary print and
mail a letter from a different office.

14. If this Court were to attempt to apply Arem to the instant case, taking
the matter to its absurd conclusion, would mean all functions (including creating
paper and ink to prepare a uniform traffic citation) would have to be performed by
the TIEO. This is clearly not the intent ofArem.

15. ATS provides ministerial support only. All decisions made to issue a
citation are exclusively the purview of the TIEO in this instance.

Exh. E.

Even more recently, the County Court in Duval County reached a very similar conclusion

with respect to the application ofArem. In an omnibus hearing, the court in State v. Langham,

Case No. 16-2014-TR-119298-CIXX-MA, made a number of findings germane here. The
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defendant there raised the same Arem arguments being raised here, but the court rejected them.

See Exhibit "F" to the City's Memorandum in Opposition Defendant's Motion to Dismiss. The

court first noted that Jacksonville's vendor contract2' had a provision similar to the City's here,

which reserved to the TIEO the exclusive authority to determine whether a violation of law had

occurred. Id. at 3. The court also noted that Jacksonville, like the City here, had provided

operational guidelines (also called business rules) to the vendor to determine which events were

queued up for further review.22 Id. at 3-4.

In rejecting the defendant's Arem challenge, the Langham court reviewed the record in

Arem and concluded:

The facts in this case differ significantly from those found in Arem. Under the ...
contract, the [vendor] is given a very limited and clearly defined set of criteria by
which they sort potential violations into working and non-working queues for
review by the TIEOs.... These criteria are those recognized by statute ... and
others based upon reasonable criteria set by the Sheriff's office. Unlike the
situation in Arem, the [vendor] does not have an "unfettered discretion" on which
videos are made available to the JSO for review.

Id. at 6.

The court further noted that the Sheriff's office retained the ability to review incidents in

the non-working queue, similar to the manner in which the City's officers have access to the

events not forwarded by ATS.23 Id. On the Arem issue of "mere acquiescence," the Langham

court held that the "25.3% rejection rate of those videos in the working group is clear evidence

that the ... TIEOs do not merely acquiesce to the review ofvideos made by [the vendor], but that

2¹ Jacksonville's vendor was a different company.

22 Jacksonville's rate of rejection of events placed by its vendor in the "working" queue was
approximately 25%, appreciably below the City's 36% rejection rate of forwarded events.

23 The Jacksonville court was not troubled by the fact that Jacksonville's officers had not
availed themselves of the opportunity of reviewing non-working group events. Id. This is
reasonable, since the refusal to engage in that supplemental review remains, at all times, within
the discretion of the police officers, not the vendor.
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they make an independent determination on the issuance of the citations." Id. (emphasis added).

Finally, the court concluded: "Accordingly, this Court determines that the Jacksonville Sheriff's

Office has not improperly delegated its authority to [the vendor]." Id.

On the subsidiary issues of "issuance" of the notices - also raised by Defendant here -

the court in Langham held:

A final point raised by the Defendants ... is that actual processing of the notices
of violations by [the vendor] after they are authorized by the Sheriff's Office's
TIEOs is an unlawful delegation of law enforcement authority. The Courtfails to
see how the ministerial act ofprinting and mailing those notices constitute the
improper delegation ofpolice powers ... as opposed to the provision of support
services under the contract.

Id. at 6-7. Driving home this point, the court held, "The key to the lawfulness of this contract is

who makes the determination on the issuance of violation notices - not who mails the notices

once that decision is made." Id. at 7 (emphasis added).

This Court should likewise find that Arem is factually distinguishable and deny

Defendant's motion to dismiss.

II. DEFENDANT FAILED TO MEET HIS BURDEN OF ESTABLISHING
THAT THE CITY'S PROGRAM OPERATES IN THE SAME MANNER
AS THE PERCEIVED HOLLYWOOD PROGRAM IN AREM.

Defendant does not contest that he committed the red light violation or that he made a

right hand turn on red at an intersection where such turns are prohibited. Instead, he asserts the

affirmative defense24 that his infraction should somehow be excused by an alleged unlawful

24 "An 'affirmative defense' is any defense that assumes the complaint or charges to be
correct but raises other facts that, if true, would establish a valid excuse or justification or a right
to engage in the conduct in question. An affirmative defense does not concern itself with the
elements of the offense at all; it concedes them. In effect, an affirmative defense says, 'Yes, I
did it, but I had a good reason.'" State v. Cohen, 568 So. 2d 49, 51-52 (Fla. 1990). A defendant
who raises an affirmative defense "ha[s] the burden to establish the defense and present
evidence" in support of the defense. Stimus v. State, 995 So. 2d 1149, 1151 (Fla. 5th DCA
2008).
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delegation of purported police powers to ATS based solely on Arem. As such, Defendant has the

burden of establishing this defense and presenting evidence that the City operates its red light

camera program in exactly the same way as Hollywood was perceived to have operated its

program in Arem. Defendant failed to do so.

Defendant relies solely upon the City's contract as it compares to the contracts of

Hollywood, Ft. Lauderdale and Boynton Beach. Specifically, Defendant asks the Court to focus

only on Paragraph 3 of Exhibit "D" to each contract and argues that the language in Paragraph 3

Exhibit "D" to the Second Amendment of the City's contract demonstrates that ATS has

unfettered discretion in performing its initial review. T. 16:11-14. However, as the evidence

presented here clearly shows, the City has provided clear directives to ATS, in the form of the

BRQ, which control and plainly "fetter" ATS in determining which events are forwarded to the

police review queue.

III. THE CITY HAS NOT IMPROPERLY DELEGATED ITS POLICE
POWER BY ALLOWING ATS TO PERFORM AN INITIAL REVIEW OF
THE VIDEOS.

A. The City's BRQ Ensures ATS is Afforded No Meaningful Discretion
in Performing its Initial Review.

The BRQ represents a detailed set of instructions as to how ATS must handle all aspects

of the City's red light camera program, including how it must sort event data captured by the

cameras to be sent to the City. T. 20: 22-25; 21:1-5; 22:5-14; T. 155:19-25; 156:1-6. ATS

employees go through weeks of training to ensure that they know how to utilize the directives set

forth in the City's BRQ, including specifically how to apply them as they identify the event data

that the City wants passed along for violation review. T. 157:2-16; 159:16-25: 160:1-20. ATS

employees cannot deviate from the directives set out in the BRQ without breaching the terms of

the Contract. T. 37:8-12. Additionally, ATS has established review and audit procedures to
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ensure that their employees are in compliance with the City's BRQ. T. 161:15-25; 162:1-25;

163:1-8. ATS has no discretion or authority to deviate from the written directives in the BRQ

concerning any aspect of the City's red light camera program. ATS certainly makes no

independent decision concerning the existence of a violation. T. 3d:21-25; 37:1-12. Rather,

ATS simply applies the City's instructions by confirming that the captured images and video are

of the type that the City has directed ATS to send. That is the extent of the "initial review" ATS

performs prior to sending images and data to the City for a decision on whether a violation has

occurred.

ATS's review of the data to separate the data that the City wants to review from the data

it does not want, is expressly permitted by Fla. Stat. 316.0083(1)(a), which expressly provides

that "agents" of the City, such as ATS, are permitted to "review" the "information from a traffic

infraction detector ... before issuance of the traffic citation...." Accordingly, ATS's efforts here

are both permitted by the Wandall Act and do not amount to an unlawful delegation of police

power.

B. The Express Terms of the Contract with ATS Provide that the City's
Police Officer has the Sole Discretion in Determining Whether a Red
Light Violation has Occurred.

The only determination in the entire process that matters, and the only true exercise of

police power, is the determination whether a red light infraction has occurred. The City's

Contract expressly provides that the City, and not ATS, makes this determination. As previously

noted, the express, emphasized, terms of paragraph 7 to Exhibit "D" of the Contract provides that

the City's authorized employee will "review the Infractions Data ... to determine whether a

Notice of Infraction shall be issued with respect to each Potential Infraction captured within such

Infraction Data and transmit each such determination to Vendor using the software or other
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applications or procedures provided by Vendor on the Vendor System for such purpose." The

same paragraph then goes on to acknowledge that ATS "agrees that the decision to issue" the

NOV is the "sole, unilateral and exclusive decision" of the City's TIEO and that ATS has no

authority to make such a decision.

Defendant asks this Court to ignore both the foregoing paragraph and the BRQ and,

instead, make its determination based solely on Paragraph 3 of Exhibit "D," without any context.

This interpretation "ignores the well-established principle that 'the intention of the parties must

be determined from an examination of the entire contract and not from separate phrases or

paragraphs.'" Alamo Financing, L.P. v. Mazoff 112 So. 3d 626, 630 (Fla. 4th DCA 2013)

(quoting Moore v. State Farm Mut. Auto. Ins. Co., 916 So. 2d 871, 875 (Fla. 2d DCA 2005)).

Moreover, it is well-settled that in examining the entirety of the contract, including each of the

different provisions, all provisions should be "construed so as to give the effect to each and every

of them, if that can reasonably de done...." J.C. Penney Co., Inc. v. Koff 345 So. 2d 732, 735

(Fla. 4th DCA 1977) (quoting Ross v. Savage, 63 So. 148 (Fla. 1913)).

Defendant's argument is, therefore, fundamentally flawed, as he asks the Court to read

paragraph 3 of Exhibit D in isolation and to ignore not only the express, emphasized, terms of

paragraph 7 of that same Exhibit, but also the application of the BRQ and manner in which the

City actually operates its program.25 In fact, if this Court were to adopt Defendant's reading of

paragraph 3 (and ignore the remainder of the Contract), paragraph 7 would have no effect.

Under Defendant's theory, any time ATS were to perform under paragraph 3, they would

25 Florida law is clear that the conduct of parties to a contract in performance of the contract
may supplement or modify the contract and must be considered in determining whether they
have performed as required. See, e.g., Flagship Nat'l Bank v. Gray Distrib. Systems, Inc., 485
So. 2d 1336, 1340 (Fla. 3d DCA 1986); Cox v. CSX Intermodal, Inc., 732 So. 2d 1092, 1096
(Fla. 1st DCA 1999).
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simultaneously be breaching paragraph 7's strict prohibition against ATS making a notice of

violation decision. T. 37:8-12. This would lead to an absurd result, contrary to prevailing

Florida law on contract construction. "The inconvenience, hardship or absurdity of one

interpretation of a contract or its contradiction of the general purpose of the contract is weighty

evidence that such meaning was not intended when the language is open to an interpretation

which is neither absurd nor frivolous and is in agreement with the general purpose of the

parties." James v. GulfLife Insurance, 66 So. 2d 62, 63 (Fla. 1953).

C. The City has not Delegated any Meaningful Discretion to ATS, so
There has Been No Unlawful Delegation of Police Power.

(1) Application of the BRQ is Ministerial and not a Police Power.

The City disputes that any police power has been delegated to ATS. Prevailing Florida

law is clear that the mere determination of whether certain conditions are satisfied is a

ministerial task and not the exercise of police power. See Wilson, 567 So. 2d at 892 ("[W]e do

not believe that the Commission improperly delegated to its staff the authority to approve the

revised supplemental service rider. The Commission specified the conditions for approval, and

the staff merely carried out the ministerial task ofseeing whether these conditions were met.")

(emphasis added). It has long been the rule in this country that a municipality may not delegate

all of its authority, "but, like every other corporation, it could do its ministerial work by agents."

Hitchcock v. City of Galveston, 96 U.S. 341, 346 (1877). Here, the City has provided clear

directives to ATS within the BRQ, and ATS processors merely perform the ministerial tasks of

seeing whether the conditions within those directives have been met. As such, ATS is not

exercising any police power and is merely lawfully performing ministerial tasks as agent for the

City.
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(2) Even if, Arguendo, ATS is Exercising Some Police Power, the
Delegation of that Authority is Lawful.

Even if, arguendo, ATS exercises any police power in performing the initial review of

the videos, the City's delegation of that power is not unlawful as ATS is afforded no meaningful

discretion in the performance of its duties. The City has provided ATS with guidelines in the

BRQ, which set forth the parameters for determining which videographic and photographic data

is forwarded to the City. The BRQ ensures that ATS is not afforded unbridled or unfettered

discretion and protects against any unfairness or favoritism that could otherwise arguably be

shown by ATS.

Here, the Legislature clearly contemplated that ATS would be able to review event data

before the subsequent issuance of a UTC.26 § 316.0083(1)(a), Fla. Stat. In considering the

question of unlawful delegation of authority, the Florida Supreme Court has held that where the

Legislature contemplates the role of an agency in the enforcement of a statute through the

exercise of police power, it "is not required to provide specific rules to cover all conceivable

situations that may confront the agency." Astral Liquors, Inc. v. Dep't ofBus. Reg., 463 So. 2d

1130, 1132 (Fla. 1985). Instead, the discretion afforded the agency need only be "sufficiently

governed by legislative standards as to constitute a judicially reviewable discretion." Id.

(quoting Reynolds v. State, 383 So. 2d 228, 230 (Fla.1980)). The City's BRQ provides ATS

ample standards to permit judicial review.

26 The Legislature's explicit recognition of this authority could not have meant that ATS
was permitted to review the data simply for its own enjoyment. Such an interpretation would
mean that the Legislature acted pointlessly, a conclusion precluded by Florida Supreme Court
precedent. See, e.g., City of N. Miami v. Miami Herald Pub. Co., 468 So. 2d 218, 220 (Fla.
1985) ("[I]n construing legislation, courts should not-assume that the legislature acted
pointlessly."). To the contrary, review of data obviously was intended to allow ATS to assist the
City in the efficient operation of its program. Defendant's assumption that "to review" the data
means that nothing other than simple review can take place ignores the Act's statutory purpose.
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To the extent the Defendant contends that certain terminology in the BRQ is susceptible

of possible interpretation by ATS's processors during the initial review, such a contention does

not carry the day. It is only the delegation of unfettered or unbridled discretion that gives rise to

a legal deficiency. A delegation of authority may properly call upon the party so delegated to

exercise common sense and reasonably apply established criteria. See Wilson, 567 So. 2d at 892

("The Commission specified the conditions for approval, and the staff merely carried out the

ministerial task ofseeing whether these conditions were met.") (emphasis added). As the Third

District Court of Appeal observed in Solimena v. Dep't of Bus. Reg., Div. of Pari-Mutuel

Wagering, 402 So. 2d 1240 (Fla. 3d DCA 1981), while "(T)he doctrine of nondelegation of

legislative power ... is ... firmly embedded in our law.... [citations omitted], ... it does not

eliminate all agency discretion." Id. at 1245 (emphasis added). See also Reynolds, 383 So. 2d at

230 ("In addressing the issue of unlawful delegation of legislative authority, this Court has said

that it is not necessary for the legislature to prescribe specific rules of action in conferring

authority on a tribunal to be charged with some aspect of the police power. The discretion that is

granted to such an agency, however, must be sufficiently governed by legislative standards as to

constitute a judicially reviewable discretion. [citation omitted]. We have also recognized that the

specificity of standards and guidelines may depend upon the subject matter dealt with and the

degree of difficulty involved in articulating finite standards.") (citing Florida State Bd. of

Architecture v. Wasserman, 377 So. 2d 653 (Fla. 1979) and Askew v. Cross Key Waterways, 372

So. 2d 913 (Fla. 1978)).

Moreover, it is well-established that a governmental entity may lawfully delegate police

power to a private entity where it not only provides guidelines that must be followed, but also

reserves for itself the role of final arbiter of actions taken or recommendations made by the
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private entity. See, e.g., Hilario-Paulino, 194 Fed. Appx. at 903 (holding that Bureau of Prisons'

(BOP) partial delegation to private entity to discipline federal inmate in a private corrections

facility, pursuant to contract, was not a violation of the statute providing that BOP was in charge

of management and regulation of federal penal institutions and that BOP shall provide for

protection and discipline of all persons charged; pursuant to contract, private entity was required

to follow BOP's program statement on discipline and BOP reserved for itself role of final arbiter

of disciplinary proceedings); Todd & Co., 557 F.2d at 1012 (finding delegation by the Securities

Exchange Commission (SEC) of the discipline of members of the securities industry to private

entity to be valid where the SEC provided the right to appeal and the SEC could then "reduce,

cancel, or leave undisturbed the penalty imposed.").

Closer to home, the Florida Supreme Court in State v. State Road Dept., 173 So. 2d 693

(Fla. 1965), considered a legislative scheme whereby the State Road Department assigned to an

unelected "Board of Highway Secondary Funds Trustees" the responsibility to "review[] [a

financing] application as to its feasibility and the desirability or necessity of its construction and,

if approved, recommend[] its construction; whereupon, the State Road Department may, in its

discretion, issue the fuel tax anticipation certificates required to finance the project." Id. at 696

(emphasis in original). In short, the Board of Trustees in that case would review and reject

certain applications, while forwarding others to the Department with a recommendation for

approval. Id.

In the face of a challenge based on unlawful delegation of authority, the Supreme Court

rejected the argument stating, "What we said above with respect to the advisory capacity of the

Board of Trustees is a complete answer to this contention." Id. In other words, it was entirely

appropriate for the Board of Trustees to preliminarily review and, in certain instances, reject
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certain applications without running afoul of unlawful delegation concerns, because the

Department retained the final discretion to fund the improvements.27 Id.

Based on the foregoing, the BRQ and the Contract (when read in its entirety and giving

effect to all of its terms) do not give ATS the unfettered or unbridled discretion to unilaterally

initially determine who gets prosecuted for a red light violation. Instead, the City has provided

clearly defined and detailed standards that unquestionably protect against favoritism or

unfairness and curtail the exercise of discretion. In its initial review, ATS does nothing more

than follow the guidelines set forth in the BRQ in determining which images and video are

queued up for police review. The City is the only party afforded any discretion for the review,

analysis and determination of whether an infraction has occurred and an NOV should be issued.

Further still, section 6.1(iv) of the Contract provides that the City may terminate the Contract if

ATS "commits any material breach of any of the provisions of this Agreement." See also T.

37:13-15. Accordingly, the City has not illegally delegated its police powers to ATS.

IV. THE CITY HAS NOT UNLAWFULLY DELEGATED THE PURELY
MINISTERIAL TASKS OF PRINTING AND MAILING NOTICES AND
CITATIONS BY MERELY AVAILING ITSELF OF ATS'S
PROPRIETARY SOFTWARE AND AUTOMATED SYSTEMS.

The City's Contract with ATS sets forth that, once the City has determined that a

violation has occurred, the City then "delegates" to ATS the ministerial tasks of mailing the

NOVs and/or UTCs to vehicle owners. In fact, what actually occurs is that the police officer's

acceptance of an event for further prosecution triggers an automated process (through ATS's

27 The parallels to the present case are noteworthy. ATS is assigned the task of
preliminarily reviewing red light violation events to determine, pursuant to the BRQ, whether
those events should be forwarded to the City. The City, in turn (like the Department), retains
final discretion as to whether an NOV or UTC would issue.
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proprietary software) that prints and mails the NOVs and UTCs.28 Defendant, however,

apparently argues that the City's officer must personally mail the NOV and/or UTC to each

violator. Motion at 4-5. However, Defendant's argument is based on an unreasonably narrow

reading of section 316.650(3)(c), Florida Statutes, which leads to an absurd result.

It is by now axiomatic in Florida that a "[c]ourt should not interpret a statute in a manner

resulting in unreasonable, harsh or absurd consequences." Florida Dept. of Environmental

Protection v. Contractpoint Florida Parks, LLC, 986 So. 2d 1260, 1270 (Fla. 2008) (citing State

v. Atkinson, 831 So. 2d 172, 174 (Fla. 2002) and State v. Burris, 875 So. 2d 408, 414 (Fla.

2004)); Maddox v. State, 923 So. 2d 442 (Fla. 2006). Moreover, even where statutory language

is ostensibly unambiguous, "the plain meaning analysis should not be used when to do so would

clearly defeat the intent of the legislature. "It is a fundamental rule of statutory construction that

legislative intent is the polestar by which the court must be guided, and this intent must be given

effect even though it may contradict the strict letter of the statute.'" Barber v. State, 988 So. 2d

1170, 1172 (Fla. 4th DCA 2008) (quoting Knowles v. Beverly Enters.-Fla., Inc., 898 So. 2d 1, 6

(Fla. 2004) (emphasis in original)). See also DR Lakes Inc., v. Brandsmart U.S.A. of West Palm

Beach, 819 So. 2d 971, 974 (Fla. 4th DCA 2002) ("It is well-established in Florida that statutes,

even where clear, should not be interpreted to produce absurd results.").

Defendant's overly rigid interpretation, if taken to its logical conclusion, results in a

situation where the City's TIEO would be required personally to place each NOV and UTC in

the mail. Defendant's literal interpretation of the statute would also logically preclude the City's

officer (or any law enforcement officer for that matter) from delegating any of those tasks to a

28 As previously noted, at no point in that process does any individual at ATS have any
input or control over whether the NOVs or UTCs are processed and mailed.
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subordinate officer, secretary or administrative assistant - a result that could not possibly have

been intended by the Legislature.29

In Florida, 340,000 camera citations were issued in 2012.3° It only makes sense that the

Legislature would allow for a computer to generate and mail out the citations. Due to the

volume, the computer program eliminates the possibility of human error and makes it more cost

effective. The fact that ATS's computer sonware populates the citation data into the UTC form

and affixes an electronic signature after being authorized to do so by the deputy does not mean

ATS is "issuing" the citation.3' Rather, ATS's system is simply performing a clerical role of

mailing the citation on behalf of the local government.

Rather, the Legislature intended for a streamlined process allowing for the expeditious

resolution of red light camera infractions. In furtherance of this intent, the Legislature provided

that the City's case-in-chief would be established by presumption. See § 316.0083(1)(e), Fla.

Stat. (creating a rebuttable presumption that "the motor vehicle named in the report . . . was used

in violation of" a red light). The Legislature also set forth that the video and photographs

29 At the risk of belaboring the point, one must question whether the officer is statutorily
required to lick each envelope, affix each stamp, and place each item in a designated U.S. mail
receptacle, or whether the officer, having exercised his or her discretion and made the decision
that a violation of the traffic signal occurred and an NOV should issue, could properly ask a
mailroom clerk to handle those tasks.

3° DHSMV, Red Light Camera Summary Report, at 3 (Dec. 17, 2013 as revised Jan. 8,
2014), available at http://www.flhsmv.gov/Reports/RedLightCameraAnalysis2013.pdf.

3¹ Nor does the use of the electronic signature of the deputy support the argument. First,
section 316.650(1)(c) permits a traffic enforcement agency to produce traffic citations by
electronic means (meaning they would contain an electronic signature). Second, an electronic
signature has the same force and affect as a written one: "Unless otherwise provided by law, an
electronic signature may be used to sign a writing and shall have the same force and effect as a
written signature." § 668.004, Fla. Stat. Thus, the attachment of an electronic signature of the
issuing officer is entirely compliant with law and does not support any finding that the role of the
officer is somehow diminished when the evidence shows it is the deputy that decided that a
violator should be issued a UTC in the first instance.
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captured by the red light cameras would be admissible in any proceeding to enforce the Act. id.;

see also Clark v. State, __ So. 3d ___, 2015 WL 1071056, n. 5 (Fla. 5th DCA Mar. 13, 2015)

(denying certiorari review after appellate division of circuit court concluded that video and

photographic evidence is self-authenticating and admissible; and concluding that 2013

amendment to statute eliminated need for authentication).

Further still, the Act also creates a rebuttable presumption that the registered owner

receiving the UTC was the driver of the vehicle caught committing the red light infraction. See

Arrington, 95 So. 3d at 327 (interpreting §316.0083(1)(b)1.b., Fla. Stat.). To require the City's

officer (who is already tasked with reviewing each transmitted video to determine whether a

violation has occurred, as well as appearing in court as a witness) to perform also administrative

tasks such as personally printing and placing each UTC in the mail, would bog down the entire

system in contravention of this streamlined process.32 Moreover, as set forth above, Florida

courts have consistently held that the performance of such clerical and administrative tasks can

be delegated, even when the actual consequences of delegation might be considerably greater.

See, e.g., Wilson, 567 So. 2d at 892; Thistle, 769 So. 2d at 1149; Reid, 673 So. 2d at 973;

Ebaugh, 623 So. 2d 844; Gard, 521 So. 2d 369.

Thus, the City's officer should likewise be able to delegate the clerical tasks of mailing

NOVs and UTCs. Because the officer is the one who takes the only significant action in the

32 Section 316.650(3)(c) explicitly contemplates that the transmission of the traffic citation
data be accomplished electronically, which is the ministerial task ATS's software performs for
the City. It would unquestionably elevate form over substance to insist that ATS's software must
first transmit the data electronically to the TIEO, who may then simply (through the push of a
button) forward that same data electronically to the court. After all, the transmission of the data
occurs through the operation of computers and software, not the personal action of the TIEO. In
fact, this is the same process utilized by law enforcement ageilcies across Miami-Dade County
for submitting electronic citation data to the Clerk, not onlyfor red light camera citations, butfor
electronic citations issued roadside.
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process - the discretionary determination of whether a red light violation has occurred - it makes

no difference whether the ministerial tasks of preparing and mailing the NOVs and UTCs is

delegated to and performed by an assistant across the hall or completed through ATS' automated

system. Accordingly, this Court should deny Defendant's motion to dismiss the red light camera

citation.

V. EVEN IF, ARGUENDO, THE CITY UNLAWFULLY DELEGATED
CERTAIN TASKS TO ATS, DISMISSAL IS NOT THE PROPER
REMEDY.

A. ATS's Initial Review.

While the Arem court ruled that the proper remedy for Hollywood's non-compliance was

dismissal of the citation, 154 So. 3d at 365, the Fourth District cited no authority for this

proposition. This was not an oversight on the part of the court. Rather, this is merely the result

of the fact that there exists no precedent in Florida requiring dismissal in such circumstances. In

fact, the Arem court's determination is in express and direct conflict with State v. Phillips, 463

So. 2d 1136 (Fla. 1985), State v. Gray, 435 So. 2d 816 (Fla. 1983), Delgado v. State, 43 So. 3d

132 (Fla. 3d DCA 2010), Loper v. State, 840 So. 2d 1139 (1st DCA 2003), and State v. Perez,

783 So. 2d 1084 (Fla. 3d DCA 1998), which taken together stand for the proposition that

dismissal is not an appropriate remedy unless the defect in the process affects substantive rights

and causes actual prejudice to a defendant.

In Phillips, the Florida Supreme Court determined that the defect in the information in

that case was one of form, not of substance, "as evidenced by the fact that both parties were

willing and able to proceed to trial." 463 So. 2d at 1138. Likewise, in Delgado, the Third

District held that a charging document is "fundamentally defective only where it totally omits an

essential element of the crime or is so vague, indistinct or indefinite that the defendant is
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misled...." 43 So. 3d at 133 (emphasis added). It also stated that the test for granting relief based

upon such a defect in a charging document is actual prejudice to the defendant. Id. (citing Gray,

435 So. 2d at 818). Further, in Perez, the Third District ruled that "[t]he defect in the

information was one of form, not substance." 783 So. 2d at 1084. It went on to say that,

"[b]ecause no risk of double jeopardy is present in the instant case and because the defendant has

failed to demonstrate that he was prejudiced in any way as a result of the defect, the charging

document is not rendered void as a result of the defect." Id. (emphasis added.)

On the issue of remedy, this Court is unquestionably bound by the above-cited decisions,

and not the Fourth District's unsupported, outlier decision in Arem.33 Here, any purported defect

in the UTC is procedural and is one of form, not substance. The UTC received by Defendant

described the year, make and license plate number of his car, as well as the date, time and

location of the alleged violation. In addition, the UTC expressly states that the offense alleged to

have been committed was a "VIOLATION OF STATE STATUTES §§316.075(1)(c)1 and

316.074(1) FAILURE TO STOP AT A RED TRAFFIC SIGNAL PURSUANT TO FS

§316.0083" (emphasis in original). The UTC, in addition to supplying photographs of the

violation, further informed Defendant where he could view the video recording of the violation.

There is nothing vague, indistinct or indefinite about the charge against Defendant. The UTC

expressly set forth that he failed to comply with a red traffic signal in violation of sections

316.0083 and 316.075(1)(c)l, Florida Statutes.

33 As previously noted, Arem is binding on all trial courts in the state, but only to the extent
it is on point and is the only appellate decision addressing the issue. There are clearly contrary
decisions from both the Florida Supreme Court and the Third District Court of Appeal on the
subject of the proper remedy to address the purported defect in the Defendant's charging
document (i.e., the citation).
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Further still, Defendant does not even assert that he was prejudiced in any way by the

process used by the City to observe Defendant's red light infraction or create the UTC.

Defendant has received notice of the charges against him and has been provided with a

meaningful opportunity to be heard. Accordingly, because Defendant's UTC is a valid charging

document that did not violate Defendant's due process rights or prejudice him in any way,

dismissal cannot be the proper remedy.

B. Transmittal of the UTC to the Court.

Assuming arguendo that Defendant is correct in his assertion that the electronic

transmission of the UTC's underlying data by ATS (or anyone other than the TIEO personally)

renders the UTC defective, prevailing Florida law does not support dismissal of the UTC for lack

of subject matter jurisdiction. In this regard, well-established Florida precedent recognizes that a

defect in the filing of a traffic citation does not divest the trial court of the jurisdiction to

prosecute the defendant. See, e.g., Loper, 840 So. 2d at 1139; State v. Hancock, 529 So. 2d 1200

(Fla. 5th DCA 1988) ("procedural matters of statutory origin that are not essential to the

constitutional requirement of due process" are not essential to the acquisition of jurisdiction by

the court). In Loper, a police officer failed "to file a traffic citation with the court within five

days after issuance to the violator, as required by section 316.650(3)...." 840 So. 2d at 1139.

The First District held that the timely filing of the citation "was not a jurisdictional prerequisite

to the prosecution of the defendant." Id.

As these cases make clear, what matters is whether the UTC is, itself, a valid charging

instrument that afforded Defendant notice and an opportunity to be heard. See, e.g., Deel v.

State, 750 So. 2d 112, 113 (Fla. 5th DCA 1999) (where a charging instrument conveys all the

information necessary to answer the charges, it "constitute[s] a valid charging instrument").
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Further, whether or not the law confers subject matter jurisdiction upon the court depends upon

whether the charging instrument sufficiently and correctly alleges that it does. See Allen v. State,

463 So. 2d 351, 360 (Fla. 1st DCA 1985) ("[j]urisdiction is to be determined solely from the face

of the information"); see also State v. Vazquez, 450 So. 2d 203, 203 (Fla.1984) ("jurisdiction is

determined by the charge made in the" charging instrument); Brehm v. State, 427 So. 2d 825,

826 (Fla. 3d DCA 1983) ("Subject matter jurisdiction is determined from the face of the

accusatory pleading."). Here, there is no contention (nor could there be) that the UTC itself was

not, in and of itself, a valid charging instrument.

C. Dismissal is not Appropriate as Defendant is Guilty of a Red Light
Infraction.

Even if, arguendo, there is some defect in the process by which ATS performs its initial

review and the City issues an NOV and/or UTC, dismissal is not appropriate where sufficient

evidence is presented to demonstrate Defendant's guilt. See Achury v. City ofAventura, 20 Fla.

L. Weekly Supp. 765a (11th Jud. Cir. App. Apr. 24, 2013). In Achury, the Eleventh Judicial

Circuit in and for Miami-Dade County, Florida, acting in its appellate capacity, affirmed this

Court's conviction as to the defendant's citation even where it found the contract between the

City and ATS to be illegal because "evidence was still submitted below, which demonstrated

[the defendant's] guilt." Id. Here, the evidence demonstrates that Defendant is guilty of a red

light infraction.

In Achury, the Eleventh Judicial Circuit held a provision of the City's Contract to be

illegal as it purportedly incentivized ATS to generate as many NOVs as possible. Stated

differently, the defective contractual provision related to the very process by which NOVs would

be issued. Even under those circumstances, dismissal was not appropriate. Here, the complained

of actions by ATS can only result in fewer NOVs being issued. Certainly then, dismissal cannot
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be the appropriate remedy. It should be noted that counsel for Defendant here was also counsel

for Mrs. Achury at trial in that matter. In Achury, Defendant's counsel argued that ATS had an

incentive to send every video possible to the City in an effort to generate as many NOVs as

possible. Now, Defendant's counsel argues that ATS has too much discretion and ATS,

therefore, apparently has the ability to not forward videos to the City that otherwise should be

forwarded. Defendant's counsel cannot have it both ways. ATS cannot simultaneously be

forwarding too many and too few videos to the City. However, in neither event is dismissal

appropriate.

CONCLUSION

For the reasons stated above, the City respectfully requests that this Court deny the

Defendant's motion to dismiss. However, should the Court determine that all or a portion of

Arem controls the outcome in this proceeding, the City requests that the Court certify to the

Third District Court ofAppeal the following as questions of great public importance:34

DOES THE WANDALL ACT, SECTION 316.0083, FLORIDA STATUTES,
PERMIT A PRIVATE VENDOR TO DETERMINE WHETHER IMAGES
CAPTURED FROM A RED LIGHT CAMERA SHOULD BE SENT TO A
MUNICIPALITY'S TRAFFIC INFRACTION ENFORCEMENT OFFICER,
WHERE THE MUNICIPALITY (1) HAS PROVIDED THE VENDOR WITH
GUIDELINES FOR DETERMINING WHETHER THE IMAGES SHOULD BE
SENT TO THE CITY, AND (2) RETAINS, BY EXPRESS PROVISION OF
CONTRACT, THE "SOLE DISCRETION" "TO ISSUE A NOTICE OF
INFRACTION" WITH RESPECT TO THE IMAGES SENT BY THE PRIVATE
VENDOR?

DOES THE WANDALL ACT, SECTION 316.0083, FLORIDA STATUTES,
PERMIT A PRIVATE VENDOR, THROUGH THE USE OF ITS
AUTOMATED SYSTEMS AND WITHOUT FURTHER REVIEW OR
DETERMINATION BY A MUNICIPALITY'S TRAFFIC INFRACTION
ENFORCEMENT OFFICER, TO PROCESS, PRINT, AND MAIL A UNIFORM

34 Depending on the Court's ruling, one or more of these proposed certified questions might
need to be amended. The City respectfully requests the further opportunity to address the
question of certification in a subsequent hearing, should the need arise.
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TRAFFIC CITATION TO A VEHICLE OWNER AFTER NO RESPONSE TO A
NOTICE OF VIOLATION OCCURS WITHIN THE STATUTORILY-
PRESCRIBED TIME PERIOD?

DOES SECTION 316.650(3)(c), FLORIDA STATUTES PERMIT A PRIVATE
VENDOR, THROUGH THE USE OF ITS PURELY AUTOMATED SYSTEM,
TO ELECTRONICALLY TRANSMIT THROUGH ITS SERVER THE
TRAFFIC CITATION DATA TO THE COURT HAVING JURISDICTION
OVER THE ALLEGED OFFENSE?

IF ANY OF THE ABOVE QUESTIONS IS ANSWERED IN THE NEGATIVE,
IS DISMISSAL OF A NOTICE OF VIOLATION OR UNIFORM TRAFFIC
CITATION THE APPROPRIATE REMEDY?

Respectfully submitted,

WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.
Counselfor City ofAventura
2525 Ponce de Leon Boulevard, Suite 700
Coral Gables, Florida 33334
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RECORD REFERENCE ABBREVIATIONS USED IN THIS BRIEF

References to appeHant, City of HoHywood, shall appear as "City."

References to appellee, Eric Arem, shall appear as "Arem '

References to appellant's appendix shall appear as "App."

The City's red light camera vendor,.American Traffic Solutions, shall be

referred to as "ATS."

The contract between the City and ATS, including all amendments, shall be

referred to as the "Contract."

The Mark Wandall Traffic Safety Program, section 316.0083, Florida

Statutes, shall be referred to as the "Wandall A.et" or "Act".

A Notice of Violation shall be referred to as an "NOV," while a Uniform

Traffic Citation shall be referred to as a "UTC."

References to the Department ofMotor Vehicles will appear as "DMV."

References to the record on appeal will be by the abbreviation "R. : "

indicating the clerk's volume and page numbers.
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STATEMENT OF THiE CASE AND FACTS

A. Statement of the case.

Arem received an NOV after the vehicle registered to him was recorded by

the City's red light camera program running a red light on August 17, 2011. App.

A. Arem chose not to pay the fine or present a statutory defense, and as a result,

was issued a UTC. App. B. Arem opted to challenge the citation at trial At trial,

after hearing testimony from the City's officer, the trial court dismissed the case.

The City appeals the dismissal of the case.

B. Statement of the facts.

(1) The Wandall Act and relevant statutory provisions.

The Act provides for local governments to operate a system of automated

cameras to identify and enforce violations of sections 316.074(1) and

316.075(1)(c)l., Florida Statutes, both of which prohibit the running of red lights.

See § 316.008(7)(a), Fla. Stat. Consistent with the Act, the City operates a red

light camera enforcement program.

The Act presumptive]y imposes liability on the "registered owner" of the

vehicle referenced in the NOV. §§ 316.0083(1)(b)La and (d)l., Fla. Stat. Further,

the Act provides for the mailing of an NOV to the registered owner, who then has

the opportunity to end enforcement by paying a $158 00 fme or submitting an

affidavit establishing a defense to liability. § 316.0083(1)(b)l.a, Fla. Stat. If the

vehicle owner submits the affidavit setting forth the required information, "the

governmental entity must dismiss the citation and provide proof of such dismissal

1
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to the person that submitted the affidavit." § 316.0083(1)(d), Fla. Stat. (emphasis

added).

Only if the registered owner declines those options will he or she receive a

UTC and an opportunity to be heard in traffic court. While the Wandall Act does

not specifically address how the trial court acquires jurisdiction over a UTC issued

pursuant to the Act, the process is "triggered" when the cited individual chooses

not to pay the fine or submit an affidavit and the UTC is issued.

§316.0083(1)(c)l.a., Fla. Stat. Subsequent to the issuance of the UTC, and in

accordance with section 315.650(3)(c), the traffic enforcement officer is to

"provide by electronic transmission a replica of the traffic citation data to the court

having jurisdiction over the alleged offense or its traffic violations bureau within 5

days after the date of issuance of the traffic citation to the violator."

§ 316.650(3)(c), Fla. Stat.

(2) The Contract between the City and ATS.

To assist the City in implementing its red light camera enforcement program

in accordance with the Act, the City entered into the Contract with ATS, a private

vendor.' R. 1:46 71. Pursuant to the Contract, ATS provides the City with, among

other things, the necessary cameras and a computerized system through which the

Section 316.0083(1)(a) states that the Act "does not prohibit a review of
informationfrom a traffic infraction detector by an authorized employee or
agent of the department, a county, or a municipality before issuance of the
traffic citation by the traffic infraction enforcement officer."
§ 316.0083(1)(a), Fla. Stat. (emphasis added).

2
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City's law enforcement officers can review the camera-recorded images of

potential violations and determine whether to enforce them. R, 1:56,58. The

decision to enforce a potential violation rests exclusively with the City's law

enforcement officers, and not with ATS. Specifically, paragraph 7 of Exhibit "D"

to the Contract provides:

The City shall cause the Authorized employee to review the
Infractions Data and to determine whether a Notice of Infraction shall
be issued with respect to each Potential Infraction captured within
such infraction Data and transmit each such determination to Vendor
using the software or other applications or procedures provided by
Vendor on the Vendor System for such purpose. VENDOR I IEREBY
ACKNOWLEDGES AND AGREES TIIAT THE DECISION TO
ISSUE A NOTICE OF VIOLATION SHALL BE THE SOLE,
UNILATERAL AND EXCLUSIVE DECISION OF THE
AUTHORIZED EMPLOYEE AND SIIALL BE MADE IN SUCH
AUTHORIZED EMPLOYEE'S SOLE DISCRETION (A "NOTICE
OF VIOI ATION DECISION") AND IN NO EVENT SHALL
VENDOR HAVE THE ABIl ITY OR AUTHORIZATION TO
MAKE A NOTICE OF VIOLATION DECISION,

R. 1:60. (emphasis in original).2

When the City's law enforcement officers decide to enforce a violation, ATS

handles printing and mailing of the notices of violation and traffic citations

contemplated by the Act. R. 1:60. In addition, the Contract defines what ATS is

to include in each NOV. Specifically, paragraph 15 of Exhibit "D" to the Contract

provides:

2 An "Authorized Employee" is defined as the City's Traffic Control
Infraction Review Officer. R. 1:46.

3
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Notice of Infraction fonn. Vendor shall prepare and provide to City a
Notice of Infraction Form that provides at a minimum, the following
information:

a. name and address of the owner of the vehicle involved in the
infraction;

b. the registration number of the vehicle involved in the
infractions;

c. a citation to the City's Ordinance violated;

d. the location of the intersection where the infraction occurred;

e. the date and time of the infraction;

f. a copy of the recorded image of the infraction;

g. the amount of fee and charges imposed and the date by which
the fee and charges must be paid or appeal;

h. Instructions on all methods ofpayment for the fee;

i. a clear statement of the time limit to file an appeal and
describing the procedure for appealing the infraction;

J· a statement that the City's traffic infraction officer has
reviewed and observed the recorded images evidencing the
violation of the Ordinance and has found reasonable and
probable grounds to believe that an infraction has occurred
and can identify the license tag number of the violating
vehicle; and

k. a conspicuous statement, printed on larger font than the
remaining statements on the Notice of infraction, and bolded,
stating that if the owner of the vehicle fails to pay the civil
fee within the time allotted, or fails to timely appeal the
infraction, the owner shall be deemed to have waived his or
her right to contest the infraction, and has admitted to the
infraction reflected in the Notice of Infraction.

R. 1:61. Pursuant to paragraph 16 of Exhibit "D" to the Contract, the City has the

right to review and approve the fann of the NOV prior to its use. Id.

4
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(3) The Infraction.

On August 17, 2011, at 2:44 p.m., the car registered to Arem was observed

by the City's red light camera system failing to comply with a steady red signal in

violation of sections 316.0083, 316.074(1) and 316.075(1)(c)l, Florida Statutes.

App. A. As a result, an NOV was issued on September 1, 2011 and mailed to

Arem's address. Id. Subsequently, after Arem declined to pay the penalty or file a

statutory defense, a UTC was issued to Arem. App. B. On September 9, 2011,

Arem entered his appearance before the trial court and pled not guilty to all

charges R. 1:L

(4) The Trial Court Proceedings.

The trial of this matter was held on December 1, 2011. R. 1:16. After

hearing testimony from the City's traffic infraction enforcement officer, the trial

court dismissed the case and on December 19, 2011 entered its written order

dismissing Arem's red light camera citation. It 1:16-17 Specifically, the trial

court found that the City's officer:

was not personally "providing by electronic transmission a replica of
the traffic citation data to the court having jurisdiction over the
alleged ofTense ...," but was merely hitting the "accept" button to
begin the process of generating a Notice of Violation (NOV) .... A
plain reading of this statute demonstrates the intent of the legislature.
It requires that the [officer) provide the required information to the
clerk, not a third party vendor. The City's argument that ATS is
authorized to make such communication with the Clerk is
unpersuasive.

5
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Id. (underscoring in original). As a result of the trial court's ruling, the City, on

December 20, 2011, filed a motion for rehearing/reconsideration of the trial court's

December 19, 2011 Order. R. 1:18-19.

The trial court subsequently issued an amended order dismissing Arem's red

light camera citation.3 R. 1:21-23. In its amended order, the trial court expanded

upon its initial ruling and further held that "[t]here is no statute authorizing this

procedure of having an entity other than the Department of Highway Safety and

Motor Vehicles, a county or a municipality, transmit data to a court having

jurisdiction over an alleged offense, which thereby also confers upon a court

jurisdiction to hear it." R. h22. The trial court also held that the City's procedure

was contrary to section 316 0083(1)(a), Florida Statutes because, as the trial court

determined, "the UTC was issued by a vendor, ATS, the agent of the City of

Hollywood" and not the appropriate traffic enforcement officer. Id. The trial

court concluded that the appropriate remedy for such non-compliance was

dismissal of the citation. R. 1:23.

On February 10, 2012, the City filed its Supplemental Memorandum in

Support of its Motion for Reconsideration. R. 1:24-71. On February 17, 2012, the

trial court heard argument on the City's motion for rehearing. R. 2:1-78.

Following the hearing, the trial court entered its second amended order dismissing

It is not immediately apparent that the trial court's amended order was
entered in response to or as a result of the City's motion for
rehearing/reconsideration, inasmuch as the trial court subsequently held a
hearing on the City's motion for rehearing.
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Arem's red light camera citation. R. 1:72-75. In its second amended order, the

trial court expanded on its prior orders by finding that the City's actions were

contrary to section 316 650(3)(c) because "a third party non-governmental entity

rather than a governmental one" was essentially "conferring upon a court the

jurisdiction to hear a matter ...." R. 1:73. In addition, the trial court certified the

following questions as being matters of great public importance:

(1) Does Florida Statute 316.0083(1)(a) authorize a municipality to
delegate and have a private vendor actually issue Florida Uniform
Traffic Citations, when notices of violation, (also issued by the
vendor), are not complied with, where the only involvement of the
traffic infraction enforcement officer in the entire process is to push a
button saying "Accept" after having viewed the image of an alleged
violation electronically transmitted by the vendor?

(2) Does Florida Statute 316.650(3)(c) permit a traffic infraction
enforcement officer to delegate to a non-governmental entity, such as
a private vendor of a municipality, his or her statutory duty to
electronically transmit a replica of traffic citation data to a court
having jurisdiction over the alleged offense or its traffic violations
bureau?

(3) And if the answer is in the negative to either question, is dismissal
the appropriate remedy?

R. 1:75.

SUMMARY OF ARGUMENT

The trial court committed reversible error when it dismissed Arem's red

light camera infraction citation. The dismissal was based on an unduly restrictive

interpretation of the State's traffic enforcement statutes that is inherently

unreasonable. The trial court's interpretation would create an unreasonable or

absurd result by requiring the responsible police officer of any governmental

7
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agency enforcing red light camera infractions to (i) personally mail every NOV

and UTC to each and every alleged violator, and (ii) personally submit each and

every UTC to the court. The trial court's interpretation ignores the more practical

and reasonable practice, which has consistently been upheld by FloridCs courts,

that the City's officer should be entitled to administrative assistance in

accomplishing these tasks. Whether that administrative assistance comes from

someone in a nearby office cubicle in the same building or from ATS is of no

practical or legal effect.

The trial court further misinterpreted section 316.650(3)(c) and related case

law in holding that the act of delivering a copy of the UTC to the court is what

confers jurisdiction on the court. On the contrary, prevailing Florida law is clear

that the delivery of a copy of the UTC to the court is not jurisdictional. The trial

court effectively acquires jurisdiction when the cited individual chooses not to pay

the fme or submit an affidavit and subsequently receives a UTC.d
§316.00839(1)(c)l.a., Fla. Stat.

Finally, even if the trial court's strict interpretation of the relevant statutes
were correct, dismissal would not be the proper remedy. Assuming the City's

officer erred by not personally mailing the NOV and UTC or not individually

transmitting a copy of the UTC to the court, these are undoubtedly matters of form
over substance. Florida comts have consistently held that similar defects do not

The "speedy trial" clock begins to run when a defendant is served with the
UTC. See Fla. R. Tr. Ct. 6.325(a).
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warrant dismissal, even in cases involving considerably more severe criminal

charges.

Accordingly, this Court should reverse the trial court's dismissal of Arem's

red light camera infraction citation and remand the case for further proceedings.

ARGUMENT

I. THE TRIAL COURT ERRED IN DISMISSING THE RED
LIGHT CAMERA CITATION AS ITS INTERPRETATION OF
THE ACT CREATES UNREASONABLE AND ABSURD
RESULTS.

A. Standard of review.

An issue of statutory interpretation is subject to de novo review. See Florida

Dept. ofEnvironmental Protection v. Contractpoint Florida Parks, LLC, 986 So.

2d 1260 (Fla. 2008) (citing Heart ofAdoptions, h7c. v. JA, 963 So. 2d 189, 194

(Fla. 2007); see also Kephardt v. Hadi, 932 So. 2d 1086, 1089 (Fla. 2006) ("The

interpretation of a statute is a purely legal matter and therefore subject to the de

novo standard of review"). In addition, when the issues reflected in certified

questions present purely legal questions to be resolved on appeal, "the appropriate

standard of review is de novo." Ellis v. .Hunter, 3 So. 3d 373, 378 (Fla. 5th DCA

2009) (citing Hadi, 932 So. 2d at 1089 and Jones v. Mariner Health Care of

Deland, Inc., 955 So. 2d 43, 46 (Fla. 5th DCA 2007)).

B. The trial court's strict interpretation of the Act yields
un reasonable and absurd results.

The dismissal of Arem's red light camera citation must be reversed as the

trial court's excessively restrictive reading of the Act's language creates an

9
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unreasonable and absurd result that runs counter to the clear intent of the

Legislature and prevailing Florida law. The trial court's dismissal of Arem's

citation below was based, in large part, on its interpretation of section

316.650(3)(c) as requiring the City's traffic infraction enforcement officer to

personally transmit a copy of each UTC to the court. R. 1:73. In addition, the trial

court interpreted section 316.0083(1)(a) as requiring the City's traffic infraction

enforcement officer to personally mail each NOV and UTC to each defendant.

These interpretations create an unreasonable burden in the operation of red light

camera systems that could not have been intended by the Legislature when it
adopted the Act.

It is well settled in Florida that a "[c]ourt should not interpret a statute in a

manner resulting in unreasonable, harsh or absurd consequences." Contractpoint,

986 So. 2d at 1270 (citing State v Atkinson, 831 So. 2d 172,174 (Fla. 2002) and

State v. Burris, 875 So. 2d 408, 414 (Fla. 2004)) Maddox v. State, 923 So. 2d 442

(Fla. 2006). Moreover, even where statutory language is ostensibly unambiguous,

"the plain meaning analysis should not be used when to do so would clearly defeat

the intent of the legislature. 'It is a fundamental rule of statutory construction that

legislative intent is the polestar by which the court must be guided, and this intent

must be given effect even though it may contradict the strict letter of the statute'"

Barber v. State, 988 Sa 2d 1170, 1172 (Fla. 4th DCA 2008) (quoting Knowles v.
Beverly Enters -Fla., Inc., 898 So, 2d 1, 6 (Fla. 2004) (emphasis in original)). See

also DR Lakes inc, v. Brandunart U.S.Æ ofWest Palm Beach, 819 So. 2d 97 1, 974

10
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(Fla. 4th DCA 2002) ("It is well-established in Florida that statutes, even where

clear, should not be interpreted to produce absurd results.").

(1) Sections 316.650(3)(c) and 316.0083(1)(a), Florida
Statutes.

Section 316.650(3)(c) sets forth that "{i]f a traffic citation is issued under s.
316.0083, the traffic infraction enforcement officer shall provide by electronic

transmission a replica of the traffic citation data to the court having jurisdiction

over the alleged offense or its traffic violations bureau within 5 days after the date

of issuance of the traffic citation to the violator." § 316.650(3)(c), Fla. Stat. The

trial court interpreted this to require:

that a traffic infraction enforcement officer, which in this case was a
CSO, provide the required infonnation to the clerk, notfór it to be
supplied to the clerk by a third party vendor ... There is no statute
authorizing this process of having an entity other than ... a
municipality, electronically transmit a replica of the traffic citation
data to a court having jurisdiction over an alleged infraction.

R. 1:73 (emphasis added).

Section 316.0083(1)(a), for its part, states:

This paragraph does not prohibit a review of information from a
traffic infraction detector by an authorized employee or agent of the
department, a county, or a municipality before issuance of the traffic
citation by the traffic infraction enforcement officer. This paragraph
does not prohibit the department, a county, or a municipality from
issuing notißcation as provided in paragraph (b) to the registered
owner of the motor vehicle involved in the violation of s. 316.074(1)
or s. 316.075( 1 )(c) 1.

I 1
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§ 316.0083(1)(a), Fla. Stat. The trial court found that that City had violated this

section because the UTC was purportedly not issued by the City and instead "the

UTC was issued by a vendor, ATS, the agent of the City of Hollywood." R. 1:74.

(2) The trial court's interpretations erroneously ignore
the intent of the Legislature as well as the City's
ability to delegate ministerial tasks.

The trial court's strict interpretation of the aforementioned statutes, if taken

to its logical conclusion, results in a situation where the City's traffic enforcement

officer would be required to personally place each NOV and UTC in the mail and

to personally transmit a copy of each UTC to the court. The trial court evidently

took issue with the delegation of these ministerial tasks to ATS 5 The trial court's

reasoning, however, would also logically preclude the City's officer from

delegating any of those tasks to a subordinate officer, secretary or administrative

assistant - a result that could not possibly have been intended by the Legislature.6

Rather, the Legislature intended for a streamlined process allowing for the

expeditious resolution of red light camera infractions. In furtherance of this intent,

the Legislature provided that the City's case-in-chief would be established by

1 he trial court erroneously determined that the mailing of the citation was a
"governmental function" that purportedly cannot be delegated. R. 2:35.
At the risk of belaboring the point, one must question whether the traffic
enforcement officer is statutorily required to lick each envelope, affix each
stamp, and place each mailing in a designated U.S. mail receptacle, or
whether the officer, having exercised his or her discretion and made the
decision that an NOV or UTC should lawfully issue, could properly ask a
mailroom clerk to handle those tasks.

12
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presumption. See §316.0083(1)(e) (creating a rebuttable presumption that "the

motor vehicle named in the report . . . was used in violation of" a red light). The

Legislature also set forth that the video and photographs captured by the red light

cameras would be admissible in any proceeding to enforce the Act. Id. Further
still, the Act also creates a rebuttable presumption that the registered owner

receiving the UTC was the driver of the vehicle caught committing the red light

infraction. See State v. Arrington, 95 So. 3d 324, 327 (Fla. 4th DCA 2012)

(interpreting §316.0083(1)(b)l.b., Fla. Stat.). To require the City's ofñcer (who is

already tasked with reviewing each video to determine whether a violation has

occurred, as well as appearing in court as a witness) to also perform administrative

tasks such as personally placing each UTC in the mail and electronically

transmitting each UTC to the clerk of court, would bog down the entire system in

contravention of this streamlined process.7 As such, the trial court's interpretation

of the statutory provisions produces an absurd and unreasonable result and should
be reversed.

The fact that section 316.650(3)(c) explicitly contemplates that the
transmission of the traf0c citation data be accomplished electronically
further demonstrates why the delegation of this function cannot be a matter
of jurisdictional concern. If the transmission of the data involves nothing
more than the pushing of a button, does it matter whose finger actually
pushes the button? In the absence of any evidence that the transmission did
not take place or that the defendant was prejudiced by a "change in finger,"
the trial court should not have been concerned that the transmission button
was pushed by someone at ATS, at the direction of the City, rather than by
the Gnger of the traffic enforcement officer.

13
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Moreover, Florida courts have consistently held that the perfonnance of

clerical and administrative tasks rnay be delegated, even when the actual

consequences of delegation might be considerably greater. Thus, in Citizens of

State of Fla. v. Wilson, 567 So. 2d 889 (Fla. 1990), the Florida Supreme Court

found that the Public Service Commission's delegation of authority to its staff to

approve electric utility rate increases was proper since the staff was merely

verifying that the conditions set by the Commission were met by the proposed rate

increase. Id. at 892. Similarly, in Thistle v. State, 769 So. 2d 1149 (Fla. 5th DCA

2000), the Fifth District held that it was permissible for the trial court to delegate to

the Department of Corrections the administrative task ofcalculating the amount of

prison credit due an individual. ld at 1149. See aho Reid v. State, 673 So. 2d 972

973 (Fla. 1st DCA 1996) (holding that trial court did not delegate exclusive

judicial function in directing prosecutor to perform clerical task of preparing

written order) Ebaugh v. State, 623 So. 2d 844 (Fla. 5th DCA 1993) (same

holding); Gard v. State, 521 So- 2d 369 (Fla. 2d DCA 1988) (same holding).

It follows then that the City's officer should likewise be able to delegate the

clerical task of mailing and e-mailing citations. Whether the task is delegated to an

assistant at a nearby cubicle or to ATS is of little, if any, significance. The City's

officer is the one that takes the relevant action - the discretionary determination of

whether a red light violation has occurred. R. h60. From that point forward, the

preparation and mailing of the notices and citations are merely ministerial tasks. In
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fact, ATS is afforded no discretion, as Exhibit "D" to the Contract sets forth the

specific guidelines ATS must follow in performing these tasks * R. 1:60-61.

Accordingly, this Court should reverse the dismissal of Arem's red light camera

citation.

C. Delivery of the UTC to the Court is not jurisdictional

The trial court incorrectly determined that the submittal of the UTC to the

court is the act that actually confers jurisdiction on the court to hear the matter. R.

1:73. Specifically, the trial court stated that "a third+party non-governmental entity

rather than a govemmental one . . . m essence is conferring upon a court the

jurisdiction to hear a matter, contrary to the provisions of the statute." /d.

However, this is directly counter to prevailing Florida law on this issue

An "officer's failure to file a traffic citation with the court within five days

after issuance to the violator as required by section 316.650(3), Florida Statutes,

No evidence was presented below that ATS somehow failed in its
contractuairesponsibilities.

Even if the trial court were correct in its jurisdictional assessment, as
previously noted, the identity of the individual who delivers the UTC to the
court is immaterial. The error in the trial court's interpretation is
immediately apparent if one considers how jurisdiction before this Court is
invoked. For example, Fla. R. App. P. 9.110 provides that the jurisdiction of
this Court to review final order is invoked by the filing of a notice of appeal
with the clerk of the lower tribunal by the party seeking review. Jurisdiction
is not dependent on whether the party, himself, files the notice, or whether
his attorney, the attorney's administrative assistant or a courier service
delivers the notice of appeal to the court. What matters is that the court
timely receives the notice.
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[is] not a jurisdictional prerequisite to the prosecution of the defendant." Loper v.

State, 840 So. 2d 1139, 1139 (Fla. Ist DCA 2003)(citing State v. Hancock, 529

So. 2d 1200 (Fla. 5th DCA 1988)). "In fact, the statute provides that the failure to

timely file the citations is official misconduct subject to disciplinary proceedings,

which indicates legislative intent that a violation of the section is not to be

considered jurisdictional." Hancock, 529 So. 2d at 1201 (emphasis added)."'

During the hearing on the City's Motion for Rehearing. however, the trial

court clearly misinterpreted Loper when it stated:

Let me just say that it's the court's position - and I'll certainly let you
proceed - that the court's jurisdiction is invoked upon the filing of the
citation with the clerk of court and I believe that even within your
case law - the case you cited for the five-day rule, I believe Loper - it
even talks about that.

R 2:4 L The trial court did not explain how its "interpretation" of Loper could be

reconciled with the explicit holding in the case that failure to file the citation was

not jurisdictional. 840 Sa 2d at 1139. It is apparent, therefore, that the trial court

misinterpreted section 316.650(3)(c) in finding that the transtnission of the UTC to

the court confers the court's jurisdiction. As such, the trial court's order

dismissing Arem's citation should be reversed.

"I Further still, "any prejudice resulting from the delay in fding a traffic
citation falls on the state's shoulders, since speedy trial commences when
the citation is issued, regardless ofwhen it is filed with the clerk." Hancock,
529 So, 2d at 120L
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D. Even if sections 316.0083 and 316.650 are given their
strietest meaning to require the City's officer to personally
mail and submit the NOV and UTC, dismissal of the case is
not the proper remedy.

Even if the trial court were correct in determining that the City's officer

erred by not personally mailing the NOV and UTC or not electronically

transmitting a copy of the UTC to the court, dismissal would still not be proper.

Arem was not prejudiced in any way by these purported defects, as he was able to

prepare for trial and defend against the violation he was alleged to have committed.

While there are no red light camera traffic infraction cases in Florida that address

this issue, this State's related criminal law provides guidance.

Even in the criminal context, the amendment, rather than the dismissal, of a

charging document" is consistently found to be proper where there is a defect in

form rather than substance. See, e.g, State v. Phi#ips, 463 So. 2d 1136, 1138 (Fla.

1985) (finding that any defect in an information was one of form, not of substance,

"as evidenced by the fact that both parties were willing and able to proceed to

trial"); Hope v. State, 588 So. 2d 255, 257 (Fla. 5th DCA 1991)(finding that where

allegations were legally insufficient this does not render the information void so

that the court cannot permit an amendment to cure the defect). Further still, even

in a first degree murder case, errors in the bill of particulars may be amended at the

close of the State's case where there is no prejudice to the defendant. Taylor v.

State, 444 So 2d 931, 934-35 (Fla. 1983).

The UTC is both the complaint and summons in a traffic infraction matten
See Fla. R. Tr. Ct. 6.320.
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Here, even if the City's officer erred by not personally mailing the NOV and

UTC or not personally transmitting a copy of the UTC data to the court, these are

undoubtedly matters of fonn over substance. Nothing in the record reflects that

Arem was prejudiced by the fact that the City's traffic infraction enforcement

officer relied on the assistance of ATS to mail and transmit the necessary

information. Arem still received the same NOV and UTC he would have

otherwise received and was properly on notice of the alleged violation. In

addition, Arem hired an attorney and, in fact, proceeded to trial. The trial court,

for its part, never made a finding of prejudice to Arem resulting from non-

compliance with the trial court's overly restrictive interpretation of the statutes.

Therefore, because dismissal is not the proper remedy, this Court should reverse

the trial court's dismissal of Arem's citation.

CONCLUSION

The trial court erred when it dismissed Arem's the red light camera

infraction citation. The dismissal was based on an unduly restrictive interpretation

of sections 316.650(3)(c) and 31610083(1)(a) that creates an absurd and

unreasonable result and would require the City's officer to personally mail every

NOV and UTC to each and every alleged violator and also to personally transmit

the data associated with each and every UTC to the court. The trial court's

interpretation ignores the more practical and reasonable approach, which would

permit the City's officer to invoke administrative assistance in accomplishing these
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ministerial tasks. Whether the administrative aid comes from someone in a cubicle

across the hall or from ATS is of no import.

The trial court further erred in interpreting section 316.650(3)(c) and related

case law to hold that the act of delivering a copy of the UTC to the court is what

confers jurisdiction on the court. Instead, prevailing Florida law is clear that the

delivery of the UTC to the court is not jurisdictional.

Finally, even if the trial court's restrictive interpretation were correct,

dismissal would still not be appropriate. Assuming the City's officer erred by not

personally mailing the NOV and UTC or not personally transmitting a copy of the

UTC traffic data to the court, these are undoubtedly matters of form over

substance. Florida courts have consistently held that similar defects do not warrant

dismissal.

Accordingly, the City respectfully requests that this Court reverse the trial

court's dismissal of Arem's red light camera infraction citation and remand the

case for further proceedings.
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The term "Appellant" or "City" shall refer to CITY OF HOLLYWOOD,

Defendant in the trial court.

The term "Appellee" shall refer to the ERIC AREM, Defendant in the trial

court.

Citations to the pleadings contained in the Record on appeal shall be

indicated by an "R" followed by the appropriate page number, such as

(R1: 5).
PAGE

"R1"- Pleadings 1-87

"R2"- Transcript of Hearing Motion for Reconsideration 1-78
Dated February 17, 2012

"AIB"- Appellant's Initial Brief
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STATEMENT OF THE CASE AND OF THE FACTS

Outsourcing has become so common in this Country that this court is now

presented with this issue in the context of a traffic citation issued by a vendor on

behalf of the Hollywood Police Department. The issue on appeal is whether the

City of Hollywood can outsource its statutorily mandated obligation to issue and

provide the court with a Uniform Traffic Citation (UTC) to a thirty party, for-profit

vendor, located across the Country in Arizona.

The Appellant has set forth its statement of the case and of the facts in its

Initial Brief. The Appellee accepts the Statement of the Case and Facts set forth by

the Appellant, to the extent that it is non-argumentative, with the following

additions, corrections or modifications:

The Trial Court's Order

On March 12, 2012, the trial court entered a second amended order granting

the Appellee's motion to dismiss. (R1: 72-75). This is the order that is currently

on appeal before this Honorable Court. (R1: 76-81). On December 1, 2011,

testimony was presented before the trial court. (R1: 16). As acknowledged by the

City, the trial court heard testimony from the City's traffic infraction enforcement

officer ("TIEO") regarding this issue.¹ (AIB: at 5; R1: 72-73). There was no

court reporter at said hearing and thus, there is no transcript in the record on

¹ The Community Service Officer ("CSO") is the City's traffic infraction
enforcement officer.
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appeal.

In its order, the trial court made the following findings of fact, which was

not challenged or disputed in the City's Initial Brief:

The testimony elicited during the trial demonstrated that
the Community Service Officer (CSO), as the traffic
infraction enforcement officer, was not personally "providing
by electronic transmission a replica of the traffic citation data
to the court having jurisdiction over the alleged offense...,"
as required by Florida Statute 316.650(3)(c), but was merely

hitting the "accept" button to begin the process of generating
a Notice of Violation (NOV) once she had viewed the video of
the alleged infraction and determined that a violation had taken
place.

Those NOVs that were not paid within thirty (30) days
eventually turned into Uniform Traffic Citations (UTC), issued
directly by American Traffic Solution (ATS), a vendor for the
City ofHollywood. The testimony also showed that although
the CSO believed that ATS was communicating with the Clerk
of Court once the UTC was issued, the CSO had no personal
knowledge of the communication, what information was sent
to the Clerk, and when it was done. Further, no testimony
was ever elicited to prove that, even as of the date of this
hearing, that this statutory provision has as yet ever been
complied with. (R1: 72-73).

After hearing testimony, and after granting the City's motion for rehearing,

the trial court granted the Appellee's motion to dismiss for two reasons. (R1: 72-

74). First, the trial court determined that Fla.Stat.§316.650(3)(c) required that the

traffic enforcement officer, and not a third party vendor in Arizona, confer

jurisdiction upon the Court by filing a replica of the citation. (R1: 73-74). Second,

the trial court determined that §316.0083(1)(a) required that the uniform traffic
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citation be issued by a CSO of the Hollywood Police Department, not the vendor.

(R1: 74).2

After finding that dismissal was the appropriate remedy, the trial court

certified the following questions as great public importance:

Does Florida Statute §316.0083(1)(a) authorize a
municipality to delegate and have a private vendor
actually issue Florida Uniform Traffic Citations,
when notices ofviolation, (also issued by the vendor),
are not complied with, where the only involvement of
the traffic infraction enforcement officer in the entire
process is to push a button saying "Accept" after having
viewed the image of an alleged violation electronically
transmitted by the vendor?

Does Florida Statute §316.650(3)(c) permit a traffic
infraction enforcement officer to delegate to a non-
governmental entity, such as a private vendor of a
municipality, his or her statutory duty to
electronically transmit a replica of traffic citation
data to a court having jurisdiction over the alleged
offense or its traffic violation bureau? (R1: 75).

And if the answer is the negative to either questions,
is dismissal the appropriate remedy? (R1: 75).

The Mark Wandall Traffic Safety Act

On July 1, 2010, the "Mark Wandall Safety Act" was enacted and codified

in Florida Statute §316.0083. The Act authorizes a county or municipality to use

red light cameras to issue a traffic citation for a violation ofFlorida Statute

2 In its Initial Brief, the City does not dispute the fact that the citation was both
issued and provided to the clerk of court by ATS. (AIB).
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§316.074(1) (requiring that vehicles "obey the instructions of any official traffic

control device") and §316.075(1)(c)1 (requiring vehicles facing a "steady red

signal" to stop before entering a crosswalk or intersection). A critical theme

throughout the act is the requirement of fair notice, even prior to the actual use of

the cameras.

The act authorizes a county or municipality to use red light cameras to

enforce these violations, but the legislature enacted strict and specific rules

pertaining to the use and installation of red light cameras. Specifically, traffic

infraction detectors3 are allowed to be used on county or municipal streets only if

they are "in accordance with placement and installation specifications developed

by the Department of Transportation." See §316.0776(1). If a traffic infraction

detector is installed at an intersection, notification must be given to the public that

a traffic infraction device may be in use at the intersection and, if applicable, it

must specifically notify drivers concerning right turns. See §316.0776(2)(a).4

Additionally, if a traffic infraction detector program is going to be utilized in

a city or county that has never conducted such a program, then said county or city

shall also make a public announcement and conduct a public awareness campaign

3 As defined in Fla. Stat. §316.0083(87).

4 The signage used to notify the public must meet specifications for uniform
signals and devices adopted by the Department of Transportation. See Fla. Stat.
§316.0745.
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of the proposed usage of traffic infraction detectors at least thirty (30) days before

commencing the enforcement program. See Fla. Stat. §316.0776(b).

Traffic Infraction Enforcement Officers

For the purpose of enforcing §316.0083, the legislature amended

§316.640(3)(5)(a) to allow an employee of a city or police department, without

conveying arrest powers, to become traffic infraction enforcement officers

("TIEO") and to issue a traffic citation under §316.0083. The statute does not

expressly authorize a private vendor to issue citations. See §316.640(3)(5)(a). It

only expressly empowers a TIEO to issue a citation. M. Likewise,

§316.0083(1)(a) also recognizes that citations are to be issued by a designated

TIEO.

A traffic infraction enforcement officer is defined as an employee of a

sherriff's or police department, who successfully completes instruction in traffic

enforcement procedures or court presentation through the Selective Traffic

Enforcement Presentation Program or another similar program. See

Fla.Stat.§316.640(3)(5)(a). There are three requirements to be a traffic infraction

enforcement officer: 1) the person must be an employee of the City's police

department; 2) the person must successfully complete the program as described in

the statute and 3) the traffic infraction enforcement officer must be physically

located in the County of the Police Department. Id. (emphasis added).
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Because of the enactment of §316.0083, the legislature also amended

§316.650, which is entitled "traffic citations". Specifically, §316.650(3)(c)

expressly requires that the traffic infraction enforcement officer provide the

citation to the court, and reads:

If a traffic citation is issued under §316.0083, the traffic
infraction enforcement officer shalll provide by electronic
transmission a replica of the traffic citation data to the court
having jurisdiction over the alleged offense or its traffic
violations bureau within five (5) days after the date of
issuance of the traffic citation to the violator. (emphasis added).

Although the legislature recognized the existence of vendors or agents in

§316.0083(1)(a) and §316.0083 (1)(b)4, §316.650(3)(c) did not include any

mention ofprivate vendors or agents who could file the citation with the court, an

act which conveys jurisdiction.

The Issuance of a Notice of Violation ("NOV")

Once all of the threshold requirements are met, a city or county may begin

utilizing these traffic infraction detectors. A person will be given a Notice of

Violation if their vehicle "fails to stop behind the stop bar or clearly marked stop

line when facing a traffic control signal steady red light." See §316.0083(87).

However, the City has no initial role in determining whether a violation took

place. This unbridled discretion is contracted to the vendor, who has the sole
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discretion to determine whether a violation took place.5 (R1: 60). If the vendor

determines that a violation took place, then it is forwarded to the City for approval.

(R1: 60). If the vendor unilaterally determines that there was no violation or the

vendor believes that the City would not be able to meet its burden in court, then it

is never sent to the City and it is discarded. (R1: 60). The vendor is given this

unbridled initial discretion via the contractual agreement between ATS and the

City. (R1: 60).

After the vendor determines that a violation is alleged to have occurred, the

City approves the violation and requests that the vendor issue the Notice of

Violation, which is then sent by ATS to the registered owner of the motor vehicle

involved in the violation within thirty (30) days. See §316.0083(1)(b) 1.a. This

notification must be sent by first class mail. I_d. In addition to specific time

requirements, the legislature also required that all notices contain certain

information.

Specifically, the Notice ofViolation "must include a photograph or other

recorded image showing both the license tag of the offending vehicle and the

traffic control device being violated. See §316.0083(87). (The Notice ofViolation

must also inform the violator that a penalty of $158.00 must be paid to the issuing

City or County within thirty (30) days following the date of the notification of

5 This discretion is expressly given to the vendor and is set forth in numbered
paragraph 3 of the contract between the City and ATS. (R1: 60).
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violation. See §316.0083(1)(b)1.a.

The notice of violation must warn the violator that the $158 penalty must be

timely paid "in order to avoid court fees, costs, and the issuance of a traffic

citation". See §316.0083(1)(b) 1.a. It must also inform the owner of the right to

review the images, specifying the time and place or internet location where the

evidence may be examined and observed. See §316.0083(1)(b) 1.b. The notice

must also advise the violator that the video evidence constitutes a rebuttable

presumption against the owner. §316.0083(1)(b)1.b. Undoubtedly, the failure to

timely pay the $158 escalates the simple notice ofviolation to a uniform traffic

citation, with all of its consequences.

The Issuance of a Uniform Traffic Citation ("UTC")

If the owner fails to make payment within (30) days after timely notification

pursuant to the aforementioned process, a uniform traffic citation will be issued by

ATS in Arizona, and sent by certified mail to the address of the registered owner of

the motor vehicle involved in the violation. 6 See §316.0083(1)(c) 1. a. ATS also

creates the citation, affixes a computer generated signature of the officer,7 and also

sends it to the Clerk of the Court. (R1: 72-73). The traffic infraction enforcement

6 Failure to pay the citation could be as a result of a lack ofnotice of the violation
or simply a desire to contest the citation in court.

7 The uniform traffic citation included in the City's Appendix to its Initial Brief has
a computer generated signature of the TIEO on it.
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officer located in Broward County has "no personal knowledge of the

communication [with the clerk], what information was sent to the clerk, and when

it was done". (R1: 73).

Under the statute, only a traffic enforcement officer located in the county of

the police department may issue this citation and notification is deemed to be given

upon delivery of the traffic citation, which must be by certified mail. See

§316.640(3)(5)(a); §316.0083(1)(c) 1. b. The traffic citation is required to be

mailed to the registered owner of the motor vehicle involved in the violation n_o

later than sixty (60) days after the day of the violation. See §316.0083(1)(c) 1. d.

The statute requires that the citation be submitted to the clerk of the court by the

traffic infraction enforcement officer. See §316.650(3)(c).

The registered owner of the vehicle is presumed to be the driver of the

offending vehicle because the statute provides a remedy for a registered owner

who is not driving the vehicle at the time of the infraction. Specifically, the owner

of the motor vehicle involved in the violation is responsible and liable for paying

the uniform traffic citation unless the owner can establish that "a motor vehicle

was, at the time of the violation, in the care, custody, or control of another person".

See §316.0083(1)(d) 2. 8

8 Three other exemptions are also set forth in the statute.
10
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In order to do this, the registered owner must submit an affidavit within (30)

days after the date of the issuance of the uniform traffic citation, which must

contain the identity of the person who was driving or in control of said vehicle.

See §316.0083(1)(d) 2. (a). If this is done, the owner is no longer responsible.

The contract between the City and ATS

As recognized by the City, the third party vendor in Arizona

provides the City with the necessary cameras and the computerized system that

captures the alleged violation for a monthly fee ranging from $3750-$5750 per

camera at each intersection. (R1: 70). Although the contract indicates that

the decision to issue a violation is ultimately at the sole discretion of the

City, the contract gives unbridled discretion to ATS to determine the fate of every

alleged violation. (R1: 60).

Specifically, in paragraph (3) three of the contract that was provided by

the City, under the heading "Exhibit D Infraction Processing", it expressly

provides that:
The vendor shall make the initial determination
that the image meets the requirements of the
ordinance and this agreement, and is otherwise
sufficient to enable the City to meet its burden
of demonstration a violation of the ordinance.
If the vendor determines that the standards are
not met, the image shall not be processed any
further. (R1: 60).
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In other words, if the vendor unilaterally exercises its discretion and

determines that, in its belief, no violation took place, or that a violation cannot be

proven by the City, then the vendor never sends any information about this

violation to the City. (R1: 60). The City is then never able to make its own

determination whether a violation took place. (R1: 60).

SUMMARY ARGUMENT

The trial court properly dismissed the uniform traffic ("UTC") citation

because the City of Hollywood outsourced the responsibility to issue and deliver

the UTC to American Traffic Solutions ("ATS"), a third party vendor located in

Arizona. This delegation of the City's exercise of its police power to ATS was

unlawful - an error that was compounded since the statutory scheme regulating red

light cameras did not allow for this to be done.

The statutory scheme regulating red light cameras requires that the person

authorized to issue and deliver the citation - the traffic infraction enforcement

officer - be located in the County where the police department is located. Because

of this requirement, and because of the express language recognizing that the

issuance and the deliverance of the UTC is to be done by the traffic infraction

enforcement officer, the process currently being used is unlawful.

The City's argument that it is the issuance of the uniform traffic citation and

not the actual filing of the citation with the clerk of the court, that conveys
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jurisdiction on the court is refuted by controlling caselaw. Indeed, like an

information in a criminal case, as well as a complaint in civil case, it is the actual

filing of this document that conveys jurisdiction of the court. Thus, ATS, the

company located in Arizona, is conveying jurisdiction upon the court by issuing

and filing uniform traffic citations with a computer generated signature of the

officer, without the TIEO having reviewed the information sent to the clerk.

The trial court properly concluded that the statute does not allow the City to

delegate this critical responsibility, especially since it is an unlawful delegation of

the City's exercise of its police power. The contractual agreement between the

City and ATS and provides unbridled discretion to ATS to determine whether a

violation has occurred. Critically, ATS has unbridled discretion - yielding great

power - to detect violations and determine whether the conduct of the driver failed

to constitute a violation. When this occurs, ATS does not transmit any data

regarding the conduct to the Hollywood police department so that they make an

independent determination ofwhether an actual violation existed. This great

power, which is conferred upon ATS by contract, is unlawful and is not authorized

by Fla.Stat. §316.0083(1)(a).

The trial court correctly determined that dismissal was the appropriate

remedy in this case. The citation is rendered void ab initio, just like a contract

between a private entity and a city that is deemed to be unlawful by a court

13

979



because it delegates the exercise of its police powers. The court lacks jurisdiction

and dismissal is the appropriate remedy.

ARGUMENT ONE

THE TRIAL COURT PROPERLY DISMISSED THE UNIFORM
TRAFFIC CITATION BECAUSE OF THE CITY'S FAILURE TO
COMPLY WITH THE APPLICABLE STATUTES.

The trial court properly dismissed the red light camera citation because it

was not issued and sent to the clerk's office by a CSO or TIEO from the

Hollywood Police Department, nor even from within the State ofFlorida. Instead,

it was outsourced to a for-profit company in Arizona, who issues and sends the

citation to the clerk of court without the officer seeing the citation prior to its

issuance. (R1: 72-73). Because this method of issuing a citation and conferring

jurisdiction upon the court is not authorized in the statute, failure to comply

required dismissal.9

a) The act of filing the uniform traffic citation is jurisdictional.

In its Initial Brief, the City argues that the trial court incorrectly determined

that the filing of the Uniform Traffic Citation confers jurisdiction of the court to

hear the matter. (AIB: 15-16). However, a review of the applicable caselaw

demonstrates that it is the filing of the uniform traffic citation, and not simply its

9 The Appellant correctly recognizes that the standard of review on appeal is de
novo. Tasker v. State, 48 So.3d 798, 804 (Fla. 2010) (interpretation of statute is
reviewed de novo on appeal.
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issuance, that confers subject matter jurisdiction to the court.

In order for a trial court to acquire jurisdiction over a matter, whether it is a

civil or criminal case, it requires the filing of the appropriate document. In the

context of a felony criminal case, this Honorable Court has recognized that the trial

court acquires jurisdiction of a criminal case when the State files an information.

See Pontius v. State, 932 So.2d 618 (Fla. 4th DC 2006) ("the trial court acquired

jurisdiction over this case when the State filed the information."); Allen v. State,

463 So.2d 351, 360 (Fla. 1st DCA 1985) (explaining that the "jurisdiction of a

Circuit Court in a criminal case is invoked by filing an information").

In the context of a traffic criminal or misdemeanor case, the uniform traffic

citation can also be the filing document. Ivory v. State, 588 So.2d 1007, 1009

(Fla. 5th DCA 1991). The Florida Rules of Traffic Court expressly define a

charging document as "any information, uniform traffic citation, complaint

affidavit, or any other manner of charging a criminal traffic offense under law".

See Florida Rules Traffic Court 6.040(b). Thus, like an information filed in a

criminal case:

the uniform traffic citation constitute[s] the charging document.
When issued and served, a uniform traffic citation is the
equivalent of an executed information . . . [S]ervice on the
accused of a properly prepared uniform traffic citation containing
a notice to appear, and the timely filing of the original and one
copy of the traffic citation, as required by §316.650(3) in
the court having jurisdiction over the alleged offense, invokes
the subject matter jurisdiction to court and commences

15

981



prosecution of the criminal traffic case for purposes of the statute
limitations...."

Ivory at 1009; Jenkins v. State 102 So.3d 739, 741 n.4 (Fla. 2d DCA 2012)
(quoting Ivory and recognizing that the issuance and filing of citation are
necessary in order to invoke the subject matter of the court); Hurley v. State,
322 So.2d 506 (Fla. 1975).

As such, it is clear that the filing of a traffic citation, just like the filing of an

information in a criminal case, is what conveys subject matter jurisdiction to the

court - a significant factor that the trial court recognized in its opinion.

In the context of a civil case, it is axiomatic that jurisdiction is conveyed

upon the court by the filing of a civil complaint or other document. Indeed, the

Florida Supreme Court has recognized that "[a] complaint is . . . essential to initiate

an action . . . . [I]ts purpose is to invoke the subject matter jurisdiction of the court

and to give notice of the claim." Pro-Art Dental Lab, Inc., v. V-Strategic Group,

:LLC , 986 So.2d 1244, 1252 (Fla. 2008) quoting Paulucci v. Gen. Dynamics

Corp., 842 So.2d 797, 800 (Fla. 2003) (citations omitted). Because a red light

camera traffic citation is civil in nature, it is only the actual filing of the citation

(the complaint) that confers jurisdiction upon the court. Nettleton v. Daughtie, 373

So.2d 667 (Fla. 1979) (traffic citations are civil in nature); See also Fla.Stat.

§318.14(4)(a).

As such, the trial court correctly determined that a trial court acquires

subject matter jurisdiction over a case only upon the filing of the citation. The
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Appellant's reliance upon Loper and Hancock, which hold that the failure to

timely file a uniform traffic citation within five (5) days is not jurisdictional, is not

relevant to this case, since those citations were presumably filed by someone with

legal authority to do so. (AIB: 15-16). The filing of the citation itself is the act

that triggers jurisdiction. Thus, the only question is whether this can be

outsourced to a third party, for-profit vendor located on the West Coast of the

United States without express statutory authority.

b) The statute does not allow outsourcing of this triggering act.

The trial court properly dismissed the citation because jurisdiction was

conveyed upon the court by ATS when it transmitted the citation to the clerk. The

City does not dispute that the uniform traffic citation conferring jurisdiction upon

the court was not transmitted by an officer of the Hollywood Police Department,

nor even from within the State ofFlorida. (R1: 72-73). It was outsourced to ATS

located in Arizona. Id. The City argues that the statute allows this to be done

because it is simply a ministerial task. (AIB: 12-14). This argument is flawed

because it is based upon the mistaken premise that the filing of the uniform traffic

citation is not jurisdictional.

Critically, the City also fails to recognize that the language of

§316.650(3)(c), when read in para materia with §316.640(3)(5)(a), requires that the

citation be sent from within Broward County, Florida. The express language of
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§316.650(3)(c), as well as the entire statutory scheme involving red light cameras,

discuss the requirements and obligations of a TIEO. Because §316.640(3)(5)(a)

expressly requires that "traffic enforcement officers must be physically located

in the County of the respective Sheriff's or Police Department" and because

§316.610(3)(c) expressly states that traffic enforcement officers shall provide the

citation to the court, it logically follows that the citations must be issued and sent

from Broward County - the County where the Hollywood Police Department is

located.

The process currently used, which allows a private vendor to invoke

jurisdiction of a court, is in violation of the statute enacted by the legislature who

recognized that the citation is to be issued and delivered by the TIEO. Fla. Stat.

§316.650(3)(c) expressly reads:

If a traffic citation is issued under §316.0083, the traffic
infraction enforcement officer shall provide by electronic
transmission a replica of the traffic citation data to the court
having jurisdiction over the alleged offense or its traffic
violations bureau within five (5) days after the date of
issuance of the traffic citation to the violator. (emphasis added).

This section requires that a traffic infraction enforcement officer provide a replica

of the Uniform Traffic Citation to the Clerk, not for it to be supplied to the clerk by

a third party vendor located outside of the State of Florida.

Importantly, the enactment of §316.0083 and the amendments to

§316.640(3)(5)(a) and §316.650(3)(c) were completed at the same time, as part of
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the overall statutory scheme regulating red light cameras. The language of the

statute does not allow the government to grant a vendor this authority. If it was

intended by the legislature, then they would have done so since they recognized the

existence of vendors and agents in utilizing red light cameras.

See §316. 0083(1)(b)1.4 (prohibiting fees to vendor on per ticket basis);

§316.0083(1)(a) (discussing agent of a municipality). The legislature could have

authorized the City to utilize third party vendors to issue and send the citations, but

they chose not to allow this to occur.

The City argues that the trial court's interpretation of Fla.Stat.§316.650(3)(c)

is a literal interpretation that unreasonably requires that the uniform traffic citation

only be provided to the court personally by the traffic infraction enforcement

officer, and not even by the City's administrative staff, such as a secretary,

assistant, or other authorized employee. (AIB: 10, 14). However, this was n_ot the

interpretation of the statute in the trial court's order, which if true, would perhaps

be unreasonable.

The trial court merely held that the statute did not allow the Hollywood

Police Department to outsource this critical step (conferring jurisdiction to the

court) to a vendor in Arizona, especially where there is a statute that describes the

sole method which it can be done. Although not recognized by any of the parties,

the express requirement that the TIEO "be physically located in the County of the
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Police Department" is consistent with the trial court's ruling. §316.640(3)(5)(a).

It is also supported by the undisputed fact that once the uniform traffic citation is

issued by ATS, the officer "had no personal knowledge of the communication,

what information was sent to the clerk, and when it was done." (R1: 73). An

electronic signature of the TIEO is merely affixed to the citation. (See Appendix

to City's Initial Brief).

Ironically, the City's interpretation of the trial court's order is extremely

literal itself, to the extent that the City suggests an absurd result that:

the traffic enforcement officer is statutorily required
to lick each envelope, affix each stamp, and place each
mailing in a designated U.S. Mail receptacle, or whether
the officer. . . could properly ask a mailroom clerk to
handle those tasks. (AIB: 12, n.6).

The City has expanded the trial court's interpretation into an ultra-literal

interpretation which creates this absurd result. The trial court's ruling is based

upon the fact that the uniform traffic citation was issued by a for-profit, non-

governmental corporation located in Arizona, instead of a local governmental

entity. It was not based upon the officer's failure to personally deliver it, such as if

an employee of the department actually delivered the citation. Indeed, had it been

delivered by an employee of the City of Hollywood or its police department, then

this appeal would not be required.
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The City's reliance on Wilson, Thistel, Reid, etc., which the city suggests

deems it acceptable to delegate ministerial tasks, is also misplaced because the city

believes that the detection, issuance, and sending of the traffic citation is simply a

ministerial task and that this may be delegated. (AIB: 14-15). However, the

Appellant fails to recognize that al_1 of these cases have a common thread - that the

delegation was bestowed upon governmental entities, not corporations located

across the country. Nor did a statute exist that limited the manner in which it

could be done.

Utilizing the city's argument, it would be acceptable if the City of

Hollywood outsourced this critical task to a company located in India or China, a

common practice to reduce costs of business. However, the Appellant fails to

recognize that the City, who is using the court system to prosecute these offenses,

cannot contract away the exercise of its police powers. County of Volusia v. City

ofDeltona, 925 So.2d 340, 346 (Fla. 5°' DCA 2006) ("an agreement effectively

contracting away a City's exercise of its police power is unenforceable"); Hartnett

v. Austin, 93 So.2d 86 (Fla. 1956). This certainly would be unlawful, which

results in dismissal of the citation."

c) Florida Statute §316.0083(1)(a) does not authorize the City to contract
away the exercise of its police power.

" This Honorable Court may apply the "Tipsy Coachman" doctrine if it is
determined that the trial court reached the correct result despite using the incorrect
reasoning. Ray v. State, 40 So.3d 95, 98 (Fla. 4th DCA 2010).
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The trial court found that the City unlawfully delegated the task of issuing

and delivering the uniform traffic citation to ATS via the agreement between the

parties. (R1: 74). The City of Hollywood entered itito an agreement with

American Traffic Solutions, a for-profit corporation located in the State of

Arizona. (R1: 40-71). This agreement authorizes American Traffic Solutions to

issue and make a determination whether a violation took place prior to being

viewed by law enforcement. (R1: 60). This delegation of unbridled discretion to

a private vendor is not only unlawful, County of Volusia, but it is also not allowed

under the red light camera statutory scheme §316.0083.

Once the installation of red light camera equipment is installed, and after

notice of its use has been given, the contract provides the third party vendor with

the initial discretion to determine whether a violation exists. (R1: 60). According

to the contract that was provided by the City as an attachment to its supplemental

memorandum, the vendor first reviews and makes an initial determination of

whether a violation took place. (R1: 60). "If the vendor determines that the

standards are not met, the image shall not be processed any further". (R1: 60).

The City is then never able to make its own determination whether a violation took

place.

In other words, the third party vendor makes the sole determination of

whether the alleged violation "meets the requirements of the ordinance in this
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agreement, and is otherwise sufficient to enable the City to meet its burden of

demonstration of a violation of the ordinance." (R1: 60). Although the Appellee

recognizes that, pursuant to the contract, the City has the final decision making

authority as to whether or not a violation will be given, this is only after ATS

makes its determination ofwhether a violation of the ordinance took place. ATS

is given unbridled discretion to make the most important decision - yielding great

power - deciding who is n_ot in violation of the law.

As such, because it is a third party vendor who controls the fate of every

driver by determining whether a violation took place pursuant to the ordinance, this

constitutes an unlawful delegation or agreement "effectively contracting away a

City's exercise of its police power". County of Volusia v. City ofDeltona, 925

So.2d 340 (Fla. 5th DCA 2006) (an agreement effectively contracting away a

City's exercise of its police power is unenforceable); County Collection Services,

Inc. v. Charnock, 789 So. 2d 1109 (Fla. 4th DCA 2001) (finding no unlawful

delegation ofpolice power where there has been no delegation of authority and

discretion); P.C.B. P'ship v. Largo, 549 So.2d 738, 741-742 (Fla. 3d DCA

1989). "

" This Honorable Court may apply the "Tipsy Coachman" doctrine if it is
determined that the trial court reached the correct result despite using the incorrect
reasoning. Ray v. State, 40 So.3d 95, 98 (Fla. 4th DCA 2010).
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The unbridled discretion that is provided to ATS cannot be trivialized

merely because the City has the final approval before ATS issues the citation.

ATS is essentially acting like a law enforcement officer who observes a driver

possibly commit a traffic infraction. Like this officer, ATS has the sole discretion

to determine whether the conduct observed was a violation, no violation or simply

a borderline violation. The authority granted to ATS is the same discretion given

to a law enforcement officer who decides not to stop a vehicle and simply allows

the driver to go free.

Simply put, it allows unbridled discretion to ATS to decide the fate of every

driver - an unlawful exercise ofpolice powers. If the vendor decides that the

violation could not be proven, it is simply ignored. It is this discretion which

makes it an unlawful delegation of authority. It is the great power to decide whom

not to charge which is unlawful because it deprives the City ofmaking its own

independent evaluation of the infraction.

If the intent of the legislature was to give the authority to a private vendor,

acting as an agent of the city, the power to decide the fate of each driver, and to

issue and convey jurisdiction to the court by the transmission of the citation, then

the legislature would have done so. Indeed, the very first paragraph of §316.0083

allows an "agent" of the department to review information obtained from a red

light camera, but still recognizes that the citation is to be issued by the traffic
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infraction enforcement officer. See also §316.640(3)(5)(a) (authorizing traffic

infraction enforcement officers to issue uniform traffic citations). Of course,

allowing an agent to review a possible violation is drastically different than

allowing ATS to determine whether conduct is deemed a violation. Dismissal was

required.

d) Dismissal is the appropriate remedy.

The City also argues that dismissal was not the proper remedy and attempts

to analogize the situation to a criminal case where a charging document is allowed

to be amended. (AIB: 17-18). However, this analogy is flawed because the

Appellant fails to recognize that in this case, the trial court never had jurisdiction to

hear the matter because the UTC was filed and issued by an unauthorized

corporation - an improper delegation ofpolice powers. County of Volusia; County

Collection Services, Inc. It is similar to an information being filed and signed by a

non-lawyer, which would render it void.

Thus, dismissal was in fact the proper remedy, because the uniform traffic

citation is void ab initio and thus, the trial court never actually had jurisdiction in

the first place over the matter, similar to an unenforceable contract due to the

unlawful delegation ofpolice powers. I_d.; P. C.B. P'ship v. Largo, 549 So.2d 738,

741-742 (Fla. 2d DCA 1989). It also constitutes a due process violation that

renders it void ab initio.
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CONCLUSION

Based upon the aforementioned authorities and arguments, the Appellee

respectfully requests that this Honorable Court affirm the trial court's ruling. The

City attempts to minimize the unlawful delegation ofpolice powers to the for-

profit corporation in Arizona. The claim that this is a simply a matter of form over

substance fails to recognize the importance ofwhen a governmental entity, who

seeks to prosecute a driver for committing a violation through the use of the court

system, outsources the responsibility to detect violations and to issue and provide

the trial court with a replica of a uniform traffic citation. Affirmance is required.
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referred to as "ATS."
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The Mark Wandall Traffic Safety Program, section 316.0083, Florida

Statutes, shall be referred to as the "Wandall Act" or "Act".

A Notice of Violation shall be referred to as an "NOV," while a Uniform

Traffic Citation shall be referred to as a "UTC."

References to the record on appeal will be by the abbreviation "R. : "

indicating the clerk's volume and page numbers.
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ARGUMENT'

III. THE TRIAL COURT ERRED IN DISMISSING THE RED
LIGHT CAMERA UTC ON THE BASIS OF AN
UNREASONABLY NARROW READING OF SECTION
316.650(3)(c).2

As the City has argued, the trial court erred in dismissing the red light

camera UTC based on an unreasonably narrow reading of Sections 316.650(3)(c)

and 316.0083(1)(a), Florida Statutes. IB: 9-13. The trial court's error lay in

requiring that a traffic enforcement officerpersonally supply the clerk of the court

with a replica of the traffic citation data and personally mail the NOV and UTC.

Id. This reading not only creates an absurd result, but it is contrary to intent of the

Wandall Act by which the Legislature provided local governments with a

streamlined and expeditious process for resolution of red light camera infractions.

Id

The City objects to and moves to strike portion of Arem's Statement of
Facts, on the grounds that it is replete with improper argument and irrelevant facts.
AB: 4-12. "The purpose of providing a statement of the case and facts is not to
color the facts in one's favor or malign the opposing party or its counsel but to
inform the appellate court of the case's procedural history and the pertinent record
facts underlying the parties' dispute." Sabawi v. Carpenter, 767 So. 2d 585, 586
(Fla. 5th DCA 2000).

2 Although Arem fails to do so, "[a]n Appellee should address the issues in
the same order as they are presented in the Initial Brief so that the court can be
certain which arguments are being addressed." Rolling v. State ex rel. Butterworth,
630 So. 2d 635, 637 fn. 2 (Fla. 1st DCA 1994) (citing Dania Jai-Alai Palace, Inc.
v. Sykes, 450 So. 2d 1114, 1122 (Fla. 1984) ("answer briefs should be prepared in
the same manner as the initial brief, so that the issues before the Court are
joined")). For consistency, the City replies in the same order as presented in its
Initial Brief.
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Significantly, Arem concedes in the answer brief that the act of "forwarding

by electronic transmission a replica of the traffic citation data" to the clerk of the

court need not be done personally by the traffic enforcement officer.

§316.650(3)(c). AB: 20. Arem argues, however, that the trial court's dismissal was

proper because these tasks may only be delegated to "an employee of the City of

Hollywood or its 'police department." Id. In his view, the tasks may not be

delegated to a person outside of Broward County or to a private vendor, such as

ATS which is located in Arizona. AB: 17-25. The Court should squarely reject

this argument.

A. It Was Not Improper For The City To Delegate These Ministerial
Tasks To A Vendor.

First and foremost, Arem is incorrect in his assertion that the City may not

choose to delegate the mailing of UTCs or NOVs, or the forwarding "by electronic

transmission a replica of the traffic citation data" to the court. As the City has

argued, these tasks involve no discretion, and it is well-settled that ministerial,

non-discretionary governmental functions may be delegated. IB: 14 (cases there

cited omitted here). Arem confuses both the issue and the law in his attempt to

support the trial court's order.

In the first place, the City has not delegated "unbridled discretion" to ATS,

as Arem repeatedly asserts. AB: 7-8, 11-12, 22-25. As the record reflects, no

NOV and no UTC are ever issued unless the traffic enforcement officer has first

made the discretionary determination that a violation has taken place, based upon

2
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his personal review of the video images. IB: 2-4. The City's Contract, at

paragraph 7 of Exhibit "D," expressly provides that the City retains all discretion.

See IB: 3.3 Thus, the record simply does not support Arem's repeated, erroneous

assertion.

Furthermore, Arem's point is not only factually incorrect, but a diversion:

the only relevant issue is whether the traffic enforcement officer must personally

mail the NOV and the UTC, and must personally forward by electronic

transmission the relevant data to the court.

As to this issue, Arem does not argue (nor could he) that the act of mailing

and the electronic transmission data are not ministerial, non-discretionary tasks.

Instead, he argues that, while the traffic enforcement officer may delegate these

tasks to a City employee, the City may not "outsource" them to a private vendor.

AB: 17-21. Arem, however, utterly fails to support this purported proposition of

law with a single case.4 As long as the delegated task is indeed ministerial, the

3 It is the case that ATS first reviews the video-captured images and does not
furnish the City with all of the images, but only those suggestive of a violation.
Conceivably, ATS could fail to furnish the City with a video-captured image that
reflects a violation, in which case the City (not the vehicle owner) would be
prejudiced. Moreover, ATS' initial review is wholly consistent with the express
terms of the Act. See § 316.0083(1)(a) ("[t]his paragraph does not prohibit a
review of information from a traffic infraction detector by an authorized employee
or agent of the department, a county, or a municipality before issuance of the
traffic citation by the traffic infraction enforcement officer . . .").

Arem merely observes that certain cases cited by the City happen to concern
the delegation by government officials of non-discretionary tasks to government
staff. AB: 21. Absent from these cases is any suggestion that government
officials, as a principle of law, may not delegate ministerial tasks to private service
providers. On which, see, e.g., Citizens ofState ofFla. v. Wilson, 567 So. 2d 889,

3
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City may choose to pay an employee to perform this service or to pay a private

service provider to do so, inasmuch as the City enjoys broad powers to enter into

contracts with any person or entity it chooses.5

In fact, on this very point, Arem cites to a case that squarely supports

reversal. In County Collection Services, Inc. v. Charnock, 789 So. 2d 1109, 1112

(Fla. 4th DCA 2001), the Court rejected the notion that a county had unlawfully

delegated its police powers when it entered into a contract by which it assigned to a

private third party enforcement of lot clearing and code enforcement liens. As the

Charnock Court explained, as long as the county retained authority and discretion,

including the power to terminate the contract, there was no improper delegation.

Id. (citing State v. City of Tampa, 113 So. 2d 844 (Fla. 1959); St. Johns County v.

Northeast Fla. Builders Ass 'n, 583 So. 2d 635 (Fla. 1991)).6

892 (Fla. 1990); Thistle v. State, 769 So. 2d 1149 (Fla. 5th DCA 2000); Reid v.
State, 673 So. 2d 972, 973 (Fla. 1st DCA 1996).

5 Pursuant to Florida Statutes 166.021, Florida Statutes: "As provided in s.
2(b), Art. VIII of the State Constitution, municipalities shall have the
governmental, corporate, and proprietary powers to enable them to conduct
municipal government, perform municipal functions and render municipal
services, and may exercise any power for municipal purposes, except when
expressly prohibited by law."

Arem's citations to County of Volusia v. City ofDeltona, 925 So. 2d 340,
356 (Fla. 5th DCA 2006); P.C.B. P'ship v. Largo, 549 So. 2d 738 (Fla. 3d DCA
1989); and Hartnett v. Austin, 93 So. 86 (Fla. 1956) are wholly inapposite,
inasmuch as they deal with "contract zoning," not the delegation of governmental
duties, discretionary or otherwise. AB: 21; 23.
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In summary, while Arem may dislike the idea of a municipal government

delegating ministerial tasks to a private third party, as his characterization of the

practice as "outsourcing" suggests, he fails to support the proposition that it is

unlawful.7

B. There Is No Requirement Of A Broward County Post-Mark.

Moreover, Arem's incorrect legal analysis concerning third-party service

providers, it would seem, leads him to argue yet another erroneous point. Arem

argues unconvincingly that Section 316.650(3)(c) "requires" that the citation be

sent from Broward County, despite the fact that the provision makes no mention of

this supposed requirement. AB: 17 (emphasis in original). He posits that,

pursuant to the doctrine of in pari materia, the Court should supply this

requirement by borrowing it from another statutory provision - Section

316.640(5)(a). AB: 17 -18. Both as a matter of statutory construction and as a

matter of logic,the argument is flawed. See, e.g., Florida Dept. ofEnvironmental

Protection v. Contractpoint Florida Parks, LLC, 986 So. 2d 1260, 1270 (Fla.

2008) (quoting State v. Presidential Women 's Ctr., 937 So. 2d 114, 119 (Fla. 2006)

("statutory provisions should not be construed in a manner that would lead to an

Arem asks the Court to ignore the reality of the way government operates
today. Even at the federal level, the government delegates the performance of
many tasks to private entities. See Harold J. Krent, The Private Performing the
Public: Delimiting Delegations to Private Parties, 65 U. MIAMI L. REV. 507 (2011)
(analyzing the federal government's frequent delegation to private parties).
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absurd result") and Austin v. State ex rel. Christian, 310 So. 2d 289, 293 (Fla.

1975) (nor should statutes be construed "so as to lead to untenable conclusions.")).8

Section 316.640(5)(a) authorizes local sheriffs and police to employ traffic

infraction enforcement officers, subject to certain requirements that the officers

must meet, among them, their location in the county of the jurisdiction they serve.

In this regard, Section 316.640(5)(a) states: "traffic enforcement officers must be

physically located in the county of the respective sheriff's or police department."

This physical location requirement is consistent with Florida law and, significantly,

the balance of Section 316.640(5)(a): traffic enforcement officers must be

"employed in relationship to a selective traffic enforcement program at a fixed

location;" they may exercise their duties only "under the direction of a fully

qualified law enforcement officer" of that jurisdiction; and they are authorized to

enforce traffic laws only in their own particular jurisdiction. See State v. Williams,

303 So. 2d 74, 74 (Fla. 3d DCA 1974).

In contrast, for purposes of Section 316.650(a)(3), there is simply no rational

reason why citations or electronic data must be sent from a certain post office, zip

code, or non-portable computer fixed to any given location - so long as the

citations are sent to the correct address of the vehicle owner and the clerk of the

court having jurisdiction over the offense. Because the concept of a fixed location

makes no sense in the context of Section 316.650(a)(3), the Court should decline to

8 Indeed, the argument is wholly gratuitous, in that the trial court itself does
not go so far as to make any such point. R: 1:72-75.
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import it from an entirely different provision. Nor, of course, should the Court

rewrite Section 316.650(a)(3) to include it.9

Accordingly, the Court should squarely reject Arem's argument and instead

conclude that the trial court committed reversible error by requiring the City's

traffic enforcement officer to personally forward by electronic transmission the

required data to the court and to personally mail each NOV and UTC. These

ministerial tasks are properly delegated, whether to a private service provider or to

a paid employee.

II. EVEN IF THE MANNER OF FILING THE UTC WERE
FLAWED, THE TRIAL COURT ERRED IN DEEMING THE
ACT JURISDICTIONAL AND DISMISSING THE UTC AS A
RESULT.

As the City has argued, the trial court incorrectly determined that the act of

submitting the UTC to the clerk of the court confers subject matter jurisdiction.

See IB: 15-16; R.1:73 ("a third party non-governmental entity rather than a

governmental one... in essence is conferring upon a court the jurisdiction to hear a

See, e.g., State ex rel. Williams v. Coleman, 180 So. 357, 360 (Fla. 1938)
(holding that the court is powerless to read into a statute that which the legislature
has omitted); Continental Heritage Ins. Co. v. State, 981 So. 2d 583, 585 (Fla. 1st
DCA 2008) (finding that it is not in the court's power to "read additional
requirements into a statute which the legislature has not included"); Penelas v.
Arms Tech., Inc., 778 So. 2d 1042, 1045 (Fla. 3d DCA 2001) ("The power to
legislate belongs not to the judicial branch of government, but to the legislative
branch").
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matter").¹° Arem's attempt to support the trial court's erroneous conclusion fails.

AB: 14-17.

Arem merely cites to case law that stands for the unremarkable proposition

that subject matter jurisdiction is invoked by the filing of a charging document,

such as the case ofAllen v. State, 463 So. 2d 351, 360 (Fla. 1st DCA 1985) ("[t]he

jurisdiction of a circuit court in a criminal case is invoked by filing an

information...."). See also Pontius v. State, 932 So. 2d 618 (Fla. 4th DCA 2006)

(a trial court "acquires" jurisdiction when an information is filed). As the Allen

court made clear, however, whether or not the law confers subject matter

jurisdiction upon the court depends upon whether the charging instrument

sufficiently and correctly alleges that it does. See Allen, 463 So. 2d at 360

("jurisdiction is to be determined solely from the face of the information"). See

also, e.g., Pro-Art Dental Lab, Inc. v. V-Strategic Group, LLC, 986 So. 2d 1244

(Fla. 2008) (holding that the county court did not have subject matter jurisdiction

to consider the cause of action alleged)."

The cases cited by Arem thus do not reach the relevant issue - whether a

defect in the manner in which an otherwise correct UTC is originally filed

¹° The trial court's invocation ofLoper v. State, 840 So. 2d 1139 (Fla. 1st DCA
2003) is puzzling, since Loper expressly found that a procedural defect in filing
(there, an untimely filing) is notjurisdictional. IB: 14; R: 2:41.

" In fact, Fla. R. Tr. Ct. 6.040(b), which Arem quotes, speaks of "invoking the
subject matter jurisdiction" of a court "having jurisdiction over the alleged
offense." AB: 15.
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precludes a court from acquiring jurisdiction over the UTC. Assuming arguendo

that the trial court was correct in its conclusion that the filing of the UTC by ATS

(or anyone other than the traffic enforcement officer personally) renders the filing

defective, the case law does not support dismissal of the UTC for lack of subject

matter jurisdiction.

In this regard, as the City has argued, case law recognizes that a defect in the

filing of a traffic citation does not divest the trial court of the jurisdiction to

prosecute the defendant. See, e.g., Loper, supra; State v. Hancock, 529 So. 2d

1200 (Fla. 5th DCA 1988) ("procedural matters of statutory origin that are not

essential to the constitutional requirement of due process" are not essential to the

acquisition ofjurisdiction by the court). Arem's assertion that Loper and Hancock

are "not relevant to this case" is both puzzling and erroneous. AB: 17. As these

cases make clear, what matters is whether the UTC is itself a valid charging

instrument that afforded Arem notice and an opportunity to be heard. See, e.g.,

Deel v. State, 750 So. 2d 112, 113 (Fla. 5th DCA 1999) (where a charging

instrument conveys all the information necessary to answer the charges, it

"constitute[s] a valid charging instrument"). Here, there is no contention (nor

could there be) that the UTC itself was not, in and of itself, a valid charging

instrument.¹²

¹² Even in the criminal context, where a defect is in form rather than substance,
the amendment, rather than the dismissal, of a charging instrument is consistently
found to be the proper remedy. See, e.g., State v. Phillips, 463 So. 2d 1136, 1138
(Fla. 1985); Taylor v. State, 444 So. 2d 931, 934-35 (Fla. 1983); Hope v. State, 588
So. 2d 255, 257 (Fla. 5th DCA 1991).
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Accordingly, even if the manner of filing the UTC were flawed by reason of

the City's delegation of this task to ATS, the trial court erred in dismissing the

UTC for lack of subject matter jurisdiction.

CONCLUSION
On the basis of the record, the arguments and authorities adduced in the

City's initial brief, and the further arguments and authorities adduced here, the

Court should reverse the trial court's erroneous dismissal of the UTC and remand

the case for further proceedings.
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT
January Term 2014

CITY OF HOLLYWOOD, a political subdivision of
the STATE OF FLORIDA,

Appellant,

v.

ERIC AREM,
Appellee.

No. 4D12-1312

[April 23, 2014]

Appeal from the County Court for the Seventeenth Judicial Circuit, Broward County;
Terri-Ann Miller, Judge; L.T. Case No. 11-68287T140A.

Edward G. Guedes and Samuel I. Zeskind of Weiss Serota Helfman Pastoriza Cole &
Boniske, P.L., Coral Gables, for appellant.

Jason T. Forman of Jason T. Forman, P.A., Fort Lauderdale, for appellee.

CONNER, J.

The City of Hollywood appeals an order granting Eric Arem's motion to dismiss a red
light camera prosecution against him entered by the county court in Broward County.
The county court certified the following questions of great public importance pursuant to
section 34.017, Florida Statutes (2011) and Florida Rule ofAppellate Procedure 9.160(d):

1. Does Florida Statute 316.0083(1)(a) authorize a municipality to delegate
and have a private vendor actually issue Florida Uniform Traffic Citations,
when notices of violation, (also issued by the vendor), are not complied
with, where the only involvement of the traffic infraction enforcement
officer in the entire process is to push a button saying "Accept" after
having viewed the image of an alleged violation electronically transmitted
by the vendor?

2. Does Florida Statute 316.650(3)(c) permit a traffic infraction enforcement
officer to delegate to a non-governmental entity, such as a private vendor
of a municipality, his or her statutory duty to electronically transmit a
replica of traffic citation data to a court having jurisdiction over the
alleged offense or its traffic violations bureau?

1012



3. And if the answer is in the negative to either question, is dismissal the
appropriate remedy?

We accept discretionary review pursuant to Florida Rules of Appellate Procedure
9.030(b)(4)(A) and 9.160. We consolidate the first two questions posed by the county
court. By answering the reframed question of great public importance, we find it
unnecessary to address the third question. We hold that the county court erroneously
interpreted sections 316.0083(1)(a) and 316.650(3)(c), Florida Statutes (2011) and erred
by dismissing the case after concluding that the county court did not have jurisdiction to
entertain the prosecution.1

Factual and Procedural Background

The City operates a red light camera enforcement program using cameras and a traffic
enforcement officer. As allowed by law, the City's program produces uniform traffic
citations by electronic means. § 316.650(1)(c), Fla. Stat. (2011).

To assist the City in implementing its red light camera enforcement program, the City
entered into a contract with American Traffic Solutions, Inc. ("ATS"), a private vendor,
located outside of Florida. Pursuant to that contract, ATS provides the City with, among
other things, cameras and a computerized system through which the City's traffic
enforcement officer can review the recorded images of potential violations and make
individual determinations of whether to enforce such potential violations. Upon personal
review of a potential violation, if the traffic enforcement officer makes the decision to
enforce a violation, the computer program provided by ATS enables the officer to
authorize enforcement by clicking a digital "accept" button. The ATS computer program
then handles the printing and mailing of the notice of violation. If neither of the two
options to avoid the issuance of the uniform traffic citation (discussed further below) are
pursued, then ATS generates the uniform traffic citation, which bears a computer
generated signature for the traffic enforcement officer and the officer's badge number.
ATS then sends the original citation by certified mail to the registered owner, and
electronically transmits a replica of the citation data to the county court clerk.

The City's red light camera system observed a car registered to Arem failing to
comply with a red light signal. The traffic enforcement officer reviewed the recording of
the violation and pressed the "accept" button to initiate enforcement. ATS sent the notice
of violation. Arem did not respond to the notice. ATS generated a uniform traffic
citation, sent it by certified mail to Arem, and electronically transmitted the replica of the
citation data to the county court clerk.

Arem denied the violation and a trial was held. After hearing testimony from the

i In this opinion, we address the 2011 version of both statutes. Both statutes were amended while
this case was pending. However, the changes to the applicable statutes would not change our
analysis or the answer to the reframed question of great public importance.
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traffic enforcement officer, the county court dismissed the case and entered a written
order which found that the City's traffic enforcement officer:

was not personally "providing by electronic transmission a replica of the
traffic citation data to the court having jurisdiction over the alleged
offense...," as required by Florida Statute 316.650(3), but was merely
hitting the "accept" button to begin the process of generating a Notice of
Violation (NOV) . . . . The testimony also showed that although the
[traffic enforcement officer] believed that ATS was communicating with
the Clerk of Court once the [uniform traffic citation] was issued, the
[traffic enforcement officer] had no personal knowledge of the
communication, what information was sent to the Clerk, and when it was
done. Further, no testimony was ever elicited to prove that, even as of the
date of the hearing, this statutory provision has yet ever been complied
with.

In interpreting statutory provisions, the county court reasoned:

A plain reading of this statute demonstrates the intent of the legislature.
Florida Statute 316.650(3)(c) requires that a traffic enforcement officer . . .
provide the required information to the Clerk, not a third party vendor.
The City's argument that the ATS is authorized to make such
communication with the Clerk is unpersuasive to the Court. . . . Therefore,
here it has become that a third party non-governmental entity rather than a
governmental one which in essence is conferring upon a court the
jurisdiction to hear a matter, contrary to the provision of the statute.

The procedure employed by the City of Hollywood in this case is also
actually contrary to Florida Statute 316.0083(1)(a) which provides in
pertinent part:

This paragraph does not prohibit a review [] of information from a
traffic infraction detector by an authorized employee or agent of
the department, a county or a municipality before issuance [] of the
traffic citation by the traffic infraction enforcement officer. []

What appears to have occurred in this case is that the traffic infraction
enforcement officer [] reviewed the information from the traffic infraction
detector, and the [uniform traffic citation] was issued by a vendor, ATS,
the agent for the City of Hollywood.

(emphasis in original).

Legal Analysis

The county court's dismissal of the case based on its interpretation of sections
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316.650(3)(c) and 316.0083(1)(a), Florida Statutes (2011), is reviewed de novo. Hill v.
Davis, 70 So. 3d 572, 575 (Fla. 2011).

Section 316.0083, Florida Statutes, known as the Mark Wandall Traffic Safety
Program ("the Act"), authorizes local governments to use red light cameras to enforce
violations of sections 316.074(1) and 316.075(1)(c)1; both of which prohibit the running
of red lights. See Ch. 2010-80 §§ 6, 7 Laws of Fla.; § 316.008(8)(a), Fla. Stat. (2011).
The Act specifically authorizes the use of traffic infraction enforcement officers ("traffic
enforcement officers") to enforce red light violations. § 316.0083(1), Fla. Stat. (2011).

If the City wishes to pursue a violation under the Act, within thirty days after the
violation, a notification of the violation must be sent by first class mail to the registered
owner of the motor vehicle involved in the violation. § 316.0083(1)(b)1.a., Fla. Stat.
(2011). The notice of violation must give the registered owner two options to avoid the
issuance of a traffic citation: (1) pay a penalty of $158 or (2) furnish an affidavit in
compliance with section 316.0083(1)(d) to establish that the registered owner is not
responsible for the violation.2 Id. If the registered owner does not comply with either of
the options within thirty days after the notice is sent, a uniform citation may be issued. §
316.0083(1)(c)1.a., Fla. Stat. (2011). The original citation must be mailed to the
registered owner by certified mail. Id. Within five days after the date of issuance of the
citation to the registered owner, the traffic enforcement officer must provide, by
electronic transmission, a replica of the traffic citation data to the court having
jurisdiction over the alleged offense or the appropriate traffic violations bureau. §
316.650(3)(c), Fla. Stat. (2011).

A uniform traffic citation charging a red light violation may be issued either by a law
enforcement officer or a traffic enforcement officer. See §§ 316.640, 316.0083(3), Fla.
Stat. By statute, a traffic enforcement officer must: (1) be an employee of the sheriff's or
police department; (2) successfully complete the program as described in the statute; and
(3) be physically located in the county of the sheriff's or police department. §
316.640(5)(a), Fla. Stat.

Section 316.650(3)(c) provides:

If a traffic citation is issued under s. 316.0083, the traffic infraction
enforcement officer shall provide by electronic transmission a replica of
the traffic citation data to the court having jurisdiction over the alleged
offense or its traffic violations bureau within 5 days after the date of
issuance of the traffic citation to the violator.

(emphasis added).

2 The notice must also advise that the registered owner has a right to review the photographic or
electronic images or the streaming video evidence which constitutes a rebuttable presumption
against the owner of the vehicle that the owner was the driver of the vehicle at the time of the
violation. § 316.0083(1)(b)1.b., Fla. Stat. (2011).
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Section 316.0083(1)(a) provides, in relevant part:

A notice of violation and a traffic citation may not be issued for failure to
stop at a red light if the driver is making a right-hand turn in a careful and
prudent manner at an intersection where right-hand turns are permissible.
This paragraph does not prohibit a review of information from a traffic
infraction detector by an authorized employee or agent of the department,
a county, or a municipality before issuance of the traffic citation by the
traffic infraction enforcement officer.

(emphasis added).

The county court interpreted these statutes to require the traffic enforcement officer to
personally issue the uniform traffic citation and to personally supervise the transmission
of the citation data directly to the court. Because the county court believed that the City's
red light enforcement program had not complied with the statutes, by delegating these
tasks to ATS, the City's agent and third-party vendor, the case was dismissed. The
county court concluded that the procedures used by the city did not properly confer it
jurisdiction over the case.

On appeal, the City argues that the county court's ruling was based on an
unreasonably narrow reading of sections 316.0083(1)(a) and 316.650(3)(c), Florida
Statutes. The City also argues that the county court incorrectly concluded that the
procedures used did not confer jurisdiction to entertain the violation proceedings.3 We
agree with both arguments.

"[L]egislative intent is the polestar that guides a court's statutory construction
analysis." Kingsway Amigo Ins. Co. v. Ocean Health, Inc., 63 So. 3d 63, 66 (Fla. 4th
DCA 2011) (quoting Knowles v. Beverly Enters.-Fla., Inc., 898 So. 2d 1, 5 (Fla. 2004)).
In discerning legislative intent, courts must first look to the statute's plain language. Id.
In doing so, even where the relevant statutory language appears to be unambiguous, a
plain meaning analysis should not be used when to do so would clearly defeat the
legislature's intent. Barber v. State, 988 So. 2d 1170, 1172 (Fla. 4th DCA 2008). As
such, the legislature' s "intent must be given effect even though it may contradict the strict
letter of the statute." Knowles, 898 So. 2d at 6. (emphasis in original) (citing State v.
Webb, 398 So.2d 820, 824 (Fla. 1981)); see also Byrd v. Richardson-Greenshields Sec.,
Inc., 552 So. 2d 1099, 1102 (Fla. 1989) ("As the Court often has noted, our obligation is
to honor the obvious legislative intent and policy behind an enactment, even where that
intent requires an interpretation that exceeds the literal language of the statute.").

"Where possible, courts must give full effect to all statutory provisions and construe
related statutory provisions in harmony with one another." Knowles, 898 So. 2d at 6
(emphasis in original) (quoting Forsythe v. Longboat Key Beach Erosion Control Dist.,

3 The City also argues that the county court erred in dismissing the case because dismissal was an
inappropriate remedy. We do not address that issue.
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604 So. 2d 452, 455 (Fla. 1992)). Moreover, Florida law cautions that a court "should
not interpret a statute in a manner resulting in unreasonable, harsh, or absurd
consequences." Fla. Dep't ofEnytl. Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d
1260, 1270 (Fla. 2008) (citing State v. Atkinson, 831 So. 2d 172, 174 (Fla. 2002)); see
also State v. Burris, 875 So. 2d 408, 414 (Fla. 2004) ("A statute's plain and ordinary
meaning controls only if it does not lead to an unreasonable result."); DR Lakes Inc. v.
Brandsmart U.S.A. of W. Palm Beach, 819 So. 2d 971, 974 (Fla. 4th DCA 2002) ("It is
well-established in Florida that statutes, even where clear, should not be interpreted to
produce absurd results.").

We are satisfied that a fair reading of sections 316.650 and 316.0083, Florida Statutes
(2011) supports the conclusion that the legislature intended to create a streamlined
process through which red light traffic infractions may be resolved. That intent is
supported by allowing a camera, rather than an officer, to initially capture or observe a
potential violator run a red light, and also by the fact that the Act provides that Florida
counties and municipalities may establish their case-in-chief by presumption. See §
316.0083(1)(e), Fla. Stat. (2011) (creating "a rebuttable presumption that the motor
vehicle named in the report . . . was used in violation" of a red light). The Act further
provides for the rebuttable presumption that the registered owner of the vehicle caught
running the red light was actually driving that vehicle. See § 316.0083(1)(b)1.b., Fla.
Stat. (2011); see also State v. Arrington, 95 So. 3d 324, 327 (Fla. 4th DCA 2012)
(recognizing this presumption). The county court's interpretation of the relevant
statutory provisions appears to defeat the legislature's intent for a streamlined process.

Although section 316.650(3)(c) clearly states that "the traffic infraction enforcement
officer shall provide by electronic transmission a replica of the traffic citation data to the
court having jurisdiction over the alleged offense," we do not construe "provide" to mean
that the traffic enforcement officer must be the last person to press the computer keys that
transmit the traffic citation data directly to the clerk of court. § 316.650(3)(c), Fla. Stat.
(emphasis added). We construe the legislature's intent in using the term "provide" to
mean that: (1) the traffic enforcement officer must be involved in the process of
transmission as the decision maker; that is, the one who decides whether the citation is to
be transmitted to the clerk of court, and (2) the traffic enforcement officer must assure
that the appropriate data is sent since a paper document will not be received by the court.

Arem contends that the county court did not construe the statutes to require that the
traffic enforcement officer personally transmit the data to the clerk of court, as such
would be unreasonable. Rather, he argues that the county court properly interpreted both
statutory sections to mean that the City could not outsource "the sole method" of
conferring jurisdiction.

Arem buttresses his argument that the methods used by the City are not compliant
with "the sole method" of conferring jurisdiction by pointing to section 316.640(5)(a),
Florida Statutes, (2011) a statutory provision not cited in the county court's order.
Section 316.640(5)(a) provides in part that "[t]he traffic infraction enforcement officers
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must be physically located in the county of the respective sheriff's or police department."
Arem argues that because the traffic enforcement officer does nothing between pressing
the "accept" button after reviewing the visual recording of the violation and appearing in
court to give testimony, ATS, an out of state entity, is the one issuing the required notice
of violation and uniform traffic citation and transmitting the replica of the citation data to
the court. Stated another way, Arem argues, and the county court agreed that, jurisdiction
over the enforcement proceeding was never obtained by the county court because the
method employed by the City to prosecute the violation was not the proper method for
conferring jurisdiction. On appeal, Arem also seeks affirmance by presenting arguments
based on the underlying premise that the procedures used by the City are an improper
delegation of police powers. Arem's arguments come from two directions: (1) ATS, not
the traffic enforcement officer, is the one who issues the citation, and (2) the procedures
used allow ATS to control who receives a red light violation.

The Citation as a Charging Document to Confer Jurisdiction and Delivery to the County
Court

Except for criminal violations, any person prosecuted for a violation of Chapter 316,
Florida Statutes (2011) is charged with a noncriminal infraction and must be cited for the
infraction. § 318.14(1), Fla. Stat. (2011). Noncriminal traffic infraction cases are civil
actions at law within the jurisdiction of county courts. Nettleton v. Doughtie, 373 So. 2d
667, 668 (Fla. 1979). Thus, prosecutions for red light violations are civil actions at law.

"All citations for traffic infractions shall be by uniform traffic citation as provided in
section 316.650, Florida Statutes, or other applicable statutes or by affidavit." Fla. R.
Traf. Ct. 6.320.4 The Florida Department of Highway Safety and Motor Vehicles is
responsible for preparing and providing a printed form designated as a uniform traffic
citation to every traffic enforcement agency in Florida. See § 316.650(1)(a), Fla. Stat.
The citation is a paper document which must be signed by a law enforcement officer or
traffic enforcement officer who is initiating the prosecution. Umform Traffic Citation
Procedures Manual, Fla. Dep't of Highway Safety & Motor Vehicles, § 4-A,
http://www.flhsmv.gov/ddl/utc/ (follow "Section 4A - Procedures" hyperlink). The
citation must include the officer's badge number. Id. Instead of printed forms provided
by the Department, traffic enforcement agencies are permitted to produce uniform traffic
citations by electronic means, so long as the citation is consistent with the traffic court
rules (meaning that the format is the same as the Department's version of the citation). §
316.650(1)(c), Fla. Stat. (2011).

4 Former Florida Traffic Court Rule 6.165 was replaced by the current rule in 1982. See In re
Florida Rules of Practice & Procedure for Traffic Courts, 410 So. 2d 1337, 1339 (Fla. 1982).
Rule 6.165 provided: "All prosecutionsfor criminal traffic violations by law enforcement officers
shall be by uniform traffic citation as provided for in section 316.650, Florida Statutes . . . or by
affidavit, information or indictment as provided for in the Florida Rules of Criminal Procedure."
(emphasis added). In Hurley v. State, 322 So. 2d 506, 507 (Fla. 1975), the supreme court rejected
the contention that prosecution by traffic ticket constituted an unconstitutional delegation of
prosecutorial authority to the police.
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Except for citations issued pursuant to section 316.1001 (toll violations) or 316.0083
(red light enforcement), upon issuing a citation, the officer must give a copy to the
violator and the original must be delivered to the court having jurisdiction over the
violation within a specified number of days.5 § 316.650(3)(a), Fla. Stat. (2011).
However, the failure to deliver the original citation to the court within the statutory time
limits is not a jurisdictional prerequisite. Loper v. State, 840 So. 2d 1139 (Fla. 1st DCA
2003) (explaining that "failure to file a traffic citation with the court within five days
after issuance . . . was not a jurisdictional prerequisite to . . . prosecution") (citing State v.
Hancock, 529 So. 2d 1200 (Fla. 5th DCA 1988)).

The initiation of prosecutions for red light violations pursuant to section 316.0083
differs from the usual traffic infraction prosecutions in three respects: (1) there are notice
requirements prior to the issuance of the uniform traffic citation; (2) the original citation,
rather than a copy, is mailed to the violator and a replica of the citation data is delivered
to the court electronically; and (3) the time period for delivering the replica of the citation
data to the court is shorter than the delivery of the original citation to the court in other
prosecutions.6 § 316.0083(1)(b)1.,(1)(c), Fla. Stat. (2011).

In Florida, only law enforcement officers and traffic enforcement officers have the
legal authority to issue citations for traffic infractions, which means only law
enforcement officers and traffic enforcement officers are entitled to determine who gets
prosecuted for a red light violation. See §§ 316.640 and 316.0083(3), Fla. Stat. (2011).
The prosecution requires issuance of a uniform traffic citation as a condition precedent to
filing an action to enforce in the county court. By "issuance," we mean the officer must:
(1) assure the uniform citation form contains basic information regarding who is being
charged and the violation charged, including date, time, and place; (2) sign the citation;
(3) include his or her badge number; and (4) deliver the original or a copy of the citation
to the violator in accordance with the applicable statute. In the context of violations other
than red light violations, we are aware of no case law in Florida which holds that the
officer issuing the citation must participate in how the original citation is delivered to the
court in order to confer jurisdiction upon the county court. We see no reason to hold
otherwise in the context of red light violations.

In determining whether a uniform traffic citation is a proper charging document that
confers jurisdiction upon the county court to entertain enforcement proceedings, what is
important is (1) whether it was a law enforcement officer or a traffic enforcement officer
who made the decision to issue the citation, as evidenced by a signature, and (2) whether
the document properly alleges the infraction. Upon reviewing the procedures employed
by the City under its contract with ATS, we are satisfied that it is a traffic enforcement
officer who makes the decision to issue the citation. The manner in which the original

5 The issuing officer must deposit the original with the court no later than 5 days after issuance.
See § 316.650(3)(a),(6), Fla. Stat. (2011).
6 Undoubtedly, the legislature has authorized different requirements for enforcement of red light
violations because there are technology resources available to capture the event which are not
available for other traffic infractions.
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citation reaches the registered owner and the manner in which the digital version of the
charging document reaches the county court does not deprive the county court of
jurisdiction to entertain the enforcement proceeding.

Regarding the requirement of section 316.650(3)(c) that "the traffic infraction
enforcement officer shall provide by electronic transmission a replica of the traffic
citation data to the court having jurisdiction over the alleged offense," we do not construe
the statute to require any personal involvement by the officer in the transmission other
than to assure: (1) the uniform citation form contains basic information regarding who is
being charged and the violation charged, including date, time, and place; (2) the citation
is signed (by original or electronic signature); and (3) his or her badge number is
included. We see nothing in the statutes which would deprive the county court of
jurisdiction if a computer program is designed to provide those assurances once the
officer makes the decision to issue a citation.7

Not all procedural requirements are jurisdictional in the sense that they are
indispensable to the acquisition ofjurisdiction by the court. Instead, they
may be procedural matters of statutory origin that are not essential to the
constitutional requirement of due process.

Hancock, 529 So. 2d at 1201. Even if we were to conclude that the City did not comply
with all of the procedural steps outlined in sections 316.650(3)(c) and 316.0083(1)(a), so
long as (1) an appropriate official made the decision to prosecute and (2) a uniform traffic
citation was served on the violator and a replica of the citation data was electronically
delivered to the court, then the county court had jurisdiction to entertain the red light
violation.

Improper Delegation ofPolice Powers

Arguably, the county court's order can be read to mean the county court determined
the prosecution must be dismissed because the City had impermissibly delegated its
police powers to a nongovernmental third party. Arem argues that the county court
properly dismissed the case on that basis.

Arem's argument again focuses on the assertion that the traffic enforcement officer

7 Arguably speaking, it may be better practice for a traffic enforcement officer to review a citation
and place an original signature on it before the citation is delivered to the violator and a replica is
delivered to the court. However, we note that in the context of a criminal proceeding, in which
liberty interests of a defendant are at stake, the failure of the state attorney to sign an information
does not deprive the trial court of jurisdiction. Madry v. State, 125 So. 3d 972 (Fla. 4th DCA
2013); Colson v. State, 717 So. 2d 554 (Fla. 4th DCA 1998). If an unsigned information does not
deprive the court of jurisdiction in a criminal case, jurisdiction cannot be deprived in a traffic
infraction prosecution just because the traffic enforcement officer did not look at the citation and
apply an original signature before it was delivered to the violator or a replica was delivered to the
court.
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did not issue the citation because he did nothing in the prosecution of the case between
pressing the "accept" button and appearing at the trial. However, our interpretation of the
statutes negates the argument that the officer did not issue the citation. In addition, the
contract itself negates the argument. Exhibit D to the contract, entitled "Infraction
Processing," contains the following paragraph:

7. The City shall cause the Authorized Employee [the City's traffic
enforcement officer] to review the Infractions Data and to determine
whether a Notice of Infraction shall be issued with respect to each
Potential Infraction captured within such Infraction Data and transmit
each such determination to Vendor [ATS] using the software or other
applications or procedures provided by Vendor on the Vendor System
for such purpose. VENDOR HEREBY AKNOWLEDGES [sic] AND
AGREES THAT THE DECISION TO ISSUE A NOTICE OF
INFRACTION SHALL BE THE SOLE UNILATERAL AND
EXCLUSIVE DECISION OF THE AUTHORIZED EMPLOYEE
AND SHALL BE MADE IN SUCH AUTHORIZED EMPLOYEE'S
SOLE DESCRETION (A "NOTICE OF INFRACTION DECISION")
AND IN NO EVENT SHALL VENDOR HAVE THE ABILITY OR
AUTHORIZATION TO MAKE A NOTICE OF INFRACTION
DECISION.

(capitalization in original). This paragraph makes it clear that the traffic enforcement
officer exclusively decides whether to initiate a prosecution by issuing a notice of
violation, which leads to the issuance of a citation if no response is received. There is no
delegation of authority for ATS to make the decision to issue a citation.

Arem also argues that because ATS does the initial screening of the images which are
sent to the traffic enforcement officer, the City has in essence given an unauthorized
entity prosecutorial discretion, an improper delegation of police power. We disagree with
Arem's argument for two reasons.

First, section 316.0083(1)(a) specifically states that its provisions do not prohibit "a
review of information from a traffic infraction detector by an authorized employee or
agent of the department, a county, or a municipality before issuance of the traffic citation
by the traffic infraction enforcement officer." We do not construe "an authorized
employee or agent of the department" to refer to the traffic enforcement officer. Such a
construction would be illogical since a traffic enforcement officer would not know a
violation occurred without reviewing the recorded images.8 Instead, we construe "an
authorized employee or agent of the department" to refer to persons other than the traffic
enforcement officer. There is logic for such a provision. If the cameras and computer

8 If the language "authorized employee or agent of the department" was intended to refer to the
traffic enforcement officer, the need for "does not prohibit" would suggest the officer could rely
on hearsay statements in deciding whether to initiate a prosecution.

10

1021



equipment cannot supply a sufficient visual image of a violation, there is no point in
sending the investigation to the official who makes the filing decision.

Second, Exhibit D to the contract entitled "Infraction Processing," contains the
following paragraph:

3. The Vendor [ATS] shall make the initial determination that the image
meets the requirements of the ordinance and this agreement, and is
otherwise sufficient to enable the City to meet its burden of
Demonstration a violation ofthe Ordinance. Ifthe Vendor determines
that the standards are not met, the image shall not be processed any
further.

(emphasis added). The contract requires ATS to send the images and information
regarding the violation to the traffic enforcement officer if certain standards are met. The
contract does not give discretion to ATS to withhold sending information if the standards
are met. The procedures under the contract are analogous to the discretion law
enforcement officers have as to whether there is enough evidence to send a potential
criminal law violation to the state attorney's office for prosecution.

A significant portion of Arem's argument about improper delegation of police powers
focuses on ATS's ability to divert prosecutions because it does the preliminary
screenings. We note that ATS and its employees are not public servants; ATS is a
commercial enterprise. We doubt it would be in ATS's financial interest to withhold
sending images that are sufficient for prosecution.

Having determined that the county court erred in dismissing the prosecution, we
reverse and remand for the county court to vacate the order of dismissal and reinstate the
proceedings. We reframe the first two questions of great public importance posed by the
county court into one question:

Does Florida Statute 316.0083(1)(a) authorize a municipality to enter into
a contract with a private vendor to supply cameras, computer equipment
and programs, and services to

(1) issue notices of violation,

(2) deliver a uniform traffic citation to the violator printed
by the vendor with the traffic enforcement officer's
electronically generated signature and badge number, and

(3) electronically deliver a replica of the traffic citation
data to the court,

where the traffic enforcement officer makes the decision to prosecute,
after reviewing images of the violation generated by a traffic infraction
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detector, by pushing a digital "accept" button appearing in the computer
program provided by the vendor to the municipality?

We answer the reframed question in the affirmative. We decline to answer the third
question posed by the county court.

Reversed and remanded.

TAYLOR, J., concurs.
KLINGENSMITH, J., dissents with opinion.

KLINGENSMITH, J., dissenting.

The primary issue presented here is whether the City ofHollywood can outsource to a
third-party for-profit vendor its statutorily mandated obligation to issue uniform traffic
citations for red light camera violations, or to outsource its duty to provide them to the
court to invoke jurisdiction. For the reasons set forth below, I dissent from the majority's
opmion.

At issue is the extent of City's authority under the plain wording of the statute to
outsource the issuance of these citations, as well as the outsourcing of other statutory
duties. As the majority notes, section 316.0083(1)(a) provides, in pertinent part:

A notice of violation and a traffic citation may not be issued for failure to
stop at a red light if the driver is making a right-hand turn in a careful and
prudent manner at an intersection where right-hand turns are permissible.
This paragraph does not prohibit a review of information from a
traffic infraction detector by an authorized employee or agent of the
department, a county, or a municipality before issuance of the traffic
citation by the traffic infraction enforcement officer.

§ 316.0083(1)(a), Fla. Stat. (2011) (emphasis added). Section 316.650 (3)(c), also
provides:

If a traffic citation is issued under s. 316.0083, the traffic infraction
enforcement officer shall provide by electronic transmission a replica
of the traffic citation data to the court having jurisdiction over the
alleged offense or its traffic violations bureau within five days after the
date of issuance of the traffic citation to the violator.

§ 316.650(3)(c), Fla. Stat. (2011) (emphasis added). In its written order following the
evidentiary hearing, the trial court granted the motion to dismiss after determining that
the statutes required the traffic infraction enforcement officer (TIEO) to file the replica of
the citation with the court for the purposes of conferring jurisdiction, and required that
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the citation be issued by the TIEO and not a third-party vendor. In its written findings of
fact, the trial court stated as follows:

The testimony elicited during the trial demonstrated that the
Community Service Office[r] (CSO), as the traffic infraction enforcement
officer, was not personally "providing by electronic transmission a replica
of the traffic citation data to the court having jurisdiction over the alleged
offense...," as required by Florida Statute 316.650(3)(c), but was merely
hitting the "accept" button to begin the process of generating a Notice of
Violation (NOV) once she had viewed the video of the alleged infraction
and determined that a violation had taken place. Those NOVs that were
not paid within thirty (30) days eventually turned into Uniform Traffic
Citations (UTC), issued directly by American Traffic Solutions (ATS), a
vendor for the City of Hollywood. The testimony also showed that
although the CSO believed that ATS was communicating with the Clerk
of Court once the UTC was issued, the CSO had no personal knowledge of
the communication, what information was sent to the Clerk, and when it
was done. Further, no testimony was ever elicited to prove that, even as of
the date of this hearing, [sic] that this statutory provision has as yet ever
been complied with.

Section 316.640(5)(a), Florida Statutes, permits employees of a sheriff's department or
police department of a municipality, without conveying arrest powers, to become traffic
infraction enforcement officers empowered to issue traffic citations under section
316.0083. However, the statute does not authorize a private vendor to issue citations,
either expressly or impliedly. Although the legislature in section 316.0083(1)(a) did
permit cities to delegate the review of information obtained from a traffic infraction
detector, it did not permit cities to delegate their authority to issue any resulting traffic
citations anywhere in these statutes. The legislature expressly permitted such delegation
to the extent that it permitted cities to delegate their responsibility to provide a replica of
the traffic citation data by electronic transmission to the court. See § 316.0083(1)(a), Fla.
Stat. (2011). Had the legislature intended to allow for further delegation of authority or
responsibility, it could have easily and clearly provided for that in the statute, just as it
expressly allowed for delegating the review of traffic infraction detector information by
employees or agents under section 316.0083(1)(a). In my view, the majority's opinion
rewrites the statute to permit such a delegation of duty where the legislature declined to
do so.

The county court made findings of fact for its conclusion that the City has essentially
outsourced their statutory responsibilities to an outside third-party vendor. Evidence
concerning that process showed that after determining if a violation has taken place, the
vendor then forwards the information to the City.9 After it is received by the City, the

9 If the vendor unilaterally determines in its own discretion that either a violation did not occur or
that the City would not be able to sustain its burden of proof if challenged in court, this
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information is given to a TIEO who does nothing more than click an "accept" button on
the computer, which then authorizes the City's third-party vendor (located in Arizona) to
initiate and complete the process. As result, it is the vendor that decides which cases the
TIEO gets to review; it is the vendor that obtains the information necessary for the
completion of the citation; it is the vendor that creates the actual citation; it is the vendor
that issues the citation to the registered owner of the vehicle; and, it is the vendor that
eventually transmits the traffic citation data to the court. For all practical purposes, the
TIEO merely acquiesces to the vendor's decision to issue the citation. The TIEO never
sees the actual citation, nor does the TIEO personally sign the citation before it is issued
to the alleged violator by the vendor.�442This process cannot serve as the functional legal
equivalent of the TIEO issuing the citation as required by the statute.

In sum, the language of the statutes cited herein do not grant the City authority to
delegate to a third-party vendor the authority to issue such citations, nor do they permit
the City to outsource to a vendor the ability to confer jurisdiction upon the court over the
citation. By outsourcing its statutory duties to a for-profit, non-governmental corporation
located outside the state of Florida, the City has improperly delegated its police powers
by way of contract. Cnty. of Volusia v. City ofDeltona, 925 So. 2d 340 (Fla. 5th DCA
2006); Cnty. Collection Servs., Inc. v. Charnock, 789 So. 2d 1109 (Fla. 4th DCA 2001).
As such, dismissal is the proper remedy in this case, and I would affirm the county
court's ruling.

* * *
Notfinal until disposition oftimelyfiled motionfor rehearing.

information is never transmitted to the City.

© When ATS creates the citation, it affixes a computer-generated signature of the officer.

14

1025



EXHIBIT
"5"

1026



E-Copy Received May 6, 2014 4:46 PM

IN THE DISTRICT COURT OF APPEAL °
FOURTH DISTRICT OF FLORIDA

CITY OF HOLLYWOOD, CASE NO: 4D12-1312
L.T. CASE NO.: 11-68287TI40A

Appellant,
vs.

ERIC AREM,

Appellee.

MOTION FOR REHEARING, MOTION FOR REHEARING EN BANC,
AND MOTION TO SUGGEST CAUSE TO THE

FLORIDA SUPREME COURT

COMES NOW, the Appellee, ERIC AREM, by and through his undersigned

attorney, and pursuant to Fla.R.App.P. 9.330 and 9.331, and hereby moves this

Honorable Court for Rehearing, Rehearing En Banc, and Certification to the

Florida Supreme Court, and as grounds states the following:

Motion for Rehearing

The Appellant, the City of Hollywood, appealed the dismissal of the

Appellee's red light traffic citation based upon the City's failure to comply with

Fla. Stat. §316.0083(1)(a)and §316.650(3)(c). In a 2-1 decision, this Honorable

Court reversed the trial court's ruling and found that the aforementioned statutes

allowed the City to utilize its current procedures without constituting an unlawful

delegation of its police powers by way of contract to a private commercial vendor.

1
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Rehearing should respectfully be granted in this case because this Honorable

Court has misapprehended the controlling law in this case, specifically, Fla. Stat.

§316.0083(1)(a), which allows a review of information from a traffic infraction

detector by an authorized employee or agent of the Department...." Rehearing is

respectfully required because this Honorable Court has misapprehended or

overlooked the express language of the statute, which o_nly allows for the review of

information by an agent or employee of the department. It does not expressly

allow the non-governmental agent to exercise discretion to determine whether

there is enough evidence to go forward with the citation - the same discretion

afforded to a law enforcement officer when deciding whether to stop a traffic

vehicle for a traffic infraction.

The Appellee does not contend, nor did he ever contend, that this portion of

the statute only allows a review of information by an employee of the City of

Hollywood or its police department. Instead, the Appellee merely maintained that

the language which allows "a review of information" only expressly allowed an

agent to review the information, not to initially unilaterally decide if it is forwarded

to the City for final approval. This court has overlooked the express language of

this statute.

This Honorable Court has overlooked or misapprehended the controlling law

or facts in this case, especially the express language of Fla.Stat. §316.650(3)(c) and

2
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§316.0083(1)(a). In the opinion that was rendered in this case, this Honorable

Court expressly recognized that:

in Florida, only law enforcement
officers and traffic enforcement officers
have the legal authority to issue citations
for traffic infractions, which means only
law enforcement officers and traffic
enforcement officers are entitled to
determine who gets prosecuted for a
red light violation." 2014 WL 1612614 *7
(emphasis added).

Although this Honorable Court correctly recognized this rule of law, this

Honorable Court has respectfully overlooked or misapprehended the facts in this

case - that American Traffic Solutions (ATS) actually determines who gets

prosecuted for a red light violation, contrary to the aforementioned rule of law

recognized by this Honorable Court.

Specifically, this Honorable Court has misapprehended that ATS is

contractually granted the right to unilaterally initially determine who gets

prosecuted for a red light violation. Although the Appellee recognizes that it is

the City of Hollywood who gets the final decision to determine who gets

prosecuted, the City's decision is wholly dependent upon the vendor's

determination whether "the image meets the requirement of the ordinance . . . and

is otherwise sufficient to enable the City to meet its burden of demonstration a

violation of the ordinance." Id. at 9. Thus, ATS determines who gets prosecuted

3
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by deciding whether to disregard the violation or to send it to the City.

In the opinion, this Honorable Court has analogized this contractual

provision as being similar "to the discretion law enforcement officers have as to

whether there is enough evidence to send a potential criminal law violation to the

State Attorney's Office for prosecution." M. at 9. This analogy demonstrates that

this Honorable Court has misapprehended the legal effect of the contractual

provision above because this Honorable Court is essentially acknowledging that

the private vendor has the same discretion as a law enforcement officer, which is

unlawful according to law. Rehearing should be granted.

Motion for Rehearing En Banc

For purposes of this motion, the Appellee adopts and re-alleges all of the

facts and arguments set forth in the Motion for Rehearing, as well as in the

Appellee's Answer Brief. The Appellee respectfully submits that the issues present

in this case are of exceptional importance and a rehearing en banc is necessary,

especially since this involves a matter of first impression and is capable of

repetition (on a daily basis).

Statement of Counsel in Support of Motion for Rehearing En Banc

I express a belief, based upon a reasoned and studied professional judgment,

that this case is one of exceptional importance and is capable of repetition

because the decision in this case upholds a statutory scheme which allows a
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governmental agency to outsource its statutorily mandated obligation to issue

uniform traffic citations for red light camera violations, or to outsource its duty to

provide them to the court to invoke jurisdiction, without any express language in

Fla. Stat. 316.0083, 316.650(3)(c), or any other statute.

Further, this case is also of exceptional importance because the City

contractually delegated its police powers by affording ATS, the private vendor in

Arizona, to use unilateral discretion to "make the initial determination that the

image meets the requirements of the ordinance ...and is otherwise sufficient to

enable the City to meet its burden of demonstration of a violation of the

Ordinance." This allows the vendor to determine whether the standards are met,

and if they are not, then "the image shall not be processed any further" and is never

sent to the City. Thus, the vendor solely exercises its discretion and controls the

fate of every violation.

The City's ability to prosecute a red light camera violation is wholly

dependent on the exercise of the unilateral discretion by ATS, who is given the

same authority and discretion as a law enforcement officer on the street to

determine whether observed conduct rises to the level sufficient enough to

constitute a law violation. This makes this case a matter of exceptional public

importance, especially since the statutory schemes does not expressly authorize

this delegation of its statutorily obligated duty. It only allows "a review of
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information" by an authorized third party. Rehearing en banc should be granted.

Respectfully submitted,

By:/s/ Jason T. Forman
Jason T. Forman, Esq.
Florida Bar No. 109850

MOTION TO SUGGEST CAUSE TO THE FLORIDA SUPREME COURT

For purposes of this motion, the Appellee adopts and re-alleges all of the

facts and arguments set forth in the aforementioned motions, as well as in the

Appellee's Answer Brief.

The Appellee respectfully moves this Honorable Court to certify the issue

involved to be of great public importance and requests that this Honorable Court

pass said question to the Supreme Court of Florida. Specifically, the undersigned

respectfully requests that this Honorable Court certify the following questions to

the Supreme Court of Florida, with any modifications deemed necessary:

"Does Florida Statute 316.0083(1)(a) authorize a municipality to enter into a
contract with a private vendor to supply cameras, computer equipment and
programs, and services to

(1) issue notices of violation, where the traffic enforcement officer
makes the final decision to prosecute, but only after the vendor
solely initially determines whether the alleged conduct meets
the requirements of the ordinance and is otherwise sufficient
to enable the City to meet its burden to demonstrate a violation
of the Ordinance, and if the vendor decides it does not, then
it is discarded and never sent to the City,

(2) deliver a uniform traffic citation to the violator printed by
the vendor with the traffic enforcement officer's electronically

6

1032



generated signature and badge number, and

(3) electronically deliver a replica of the traffic citation data
to the court,

where the traffic enforcement officer makes the final decision
to prosecute after reviewing images of the violation generated
by a traffic infraction detector, by pushing a digital "accept"
button appearing in the computer program provided by
the vendor to the municipality?

WHEREFORE, the undersigned respectfully requests that this Honorable

Court grant said motions and ultimately affirm the trial court's ruling.

Respectfully submitted,

By:/s/ Jason T. Forman
Jason T. Forman, Esq.
Florida Bar No. 109850

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Motion

has been sent by EDCA to the Fourth District Court ofAppeals, and by email only

to Edward Guedes, Esq., eguedes@wsh-law.com and Samuel I. Zeskind, Esq.,

szeskind@wsh-law.com on this 6th day of May, 2014.

Law Offices of Jason T. Forman
633 Southeast Third Avenue, Suite 4F
Fort Lauderdale, Florida 33301
(954) 527-5557
attomeyforman@yahoo.com

By:/s/ Jason T. Forman 109850
Jason T. Forman, Esq.

7

1033



EXHIBIT
"6"

1034



IN THE DISTRICT COURT OF APPEAL
FOURTH DISTRICT OF FLORIDA

CITY OF HOLLYWOOD, CASE NO.: 4D12-1312

Appellant, L.T. CASE NO.: 11-68287TI40A
vs.

ERIC AREM,

Appellee.

CITY OF HOLLYWOOD'S RESPONSE IN OPPOSITION TO AREM'S
MOTIONS FOR REHEARING, REHEARING EN BANC, AND
TO SUGGEST CAUSE TO THE FLORIDA SUPREME COURT

Appellant, City of Hollywood ("City"), files its response in opposition to the

motions for rehearing, rehearing en banc, and to suggest cause to the Florida

Supreme Court ("Motion") filed by appellee, Eric Arem ("Arem").

ARGUMENT

I. THE MOTION FOR REHEARING SHOULD BE DENIED.

A. Arem's motion for rehearing constitutes improper
re-argument.

Rehearing should be denied as Arem's Motion is a mere restatement of the

same arguments previously presented to and rejected by this Court. To read the

Motion, one would think this Court somehow managed to ignore completely

Arem's previously asserted arguments, which he reiterates now. That is certainly

not the purpose of a motion for rehearing.

WEISS SEROTA HELFMAN PASTORIZA COLE & BONISKE, P.L.
200 EAST BROWARD BOULEVARD, SUITE 1900, FORT LAUDERDALE, FLORIDA 33301 �042TEL. 954-763-4242 - FAX 954-764-7770
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The purpose of a motion for rehearing is to point out what the Court has

misapprehended or overlooked. Fla. R. App. P. 9.330(a). Its purpose is not to

engage in re-argument of points already considered and decided. See Strand v.

Escambia County, 992 So. 2d 150, 163 (Fla. 2008) ("A motion for rehearing shall

not reargue the merits of the Court's order."); Ayala v. Gonzalez, 984 So. 2d 523,

526 (Fla. 5th DCA 2008) ("We thought that it was made relatively clear ... that we

do not view the privilege to seek a rehearing pursuant to rule 9.330, Florida Rules

of Appellate Procedure, as an open invitation for an unhappy litigant or attorney to

reargue the same points previously presented ....").'

In fact, "[m]otions for rehearing are strictly limited to calling [the court's]

attention - without argument - to something [the court has] obviously overlooked

or misapprehended." Goter v. Brown, 682 So. 2d 155, 158 (Fla. 4th DCA 1996)

(emphasis in original). Such a motion "is not a vehicle for counsel or the party to

continue its attempt at advocacy." Id. Instead, a motion for rehearing "should be

See also Lawyers Title Ins. Corp. v. Reitzes, 631 So. 2d 1100, 1101 (Fla. 4th
DCA 1993) ("[t]he only explanation we can fathom for this abuse of motion
practice is that too many attorneys are not engaging in any meaningful
consideration of the intended purpose of the rule as it applies, or does not apply, to
their unsuccessful appeal. It appears that counsel are utilizing the motion for
rehearing ... as a last resort to persuade this court to change its mind, or to express
their displeasure with this court's conclusion. This is not the purpose of Rule
9.330. It should be noted that the filing of Rule 9.330 motions should be done
under very limited circumstances; it is the exception to the norm.").
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demonstrative only - i.e. merely point to the overlooked or misunderstood fact or

circumstance." Id.

In an effort to ostensibly satisfy the threshold for rehearing, Arem asserts

that the Court misapprehended or overlooked the controlling law or facts in this

case. Specifically, Arem argues that this Court overlooked or misapprehended the

role played by American Traffic Solutions ("ATS") in the process and that this

Court overlooked the discretion purportedly allowed to ATS. It is apparent,

however, that the Motion is nothing more than a re-argument of this issue. It is

further apparent, on the face of the Court's opinion, that the Court neither

misapprehended nor overlooked the controlling law or facts in deciding this issue.

The Motion is a reconstitution of Arem's answer brief and an expression of

his disagreement with the Court's interpretation of section 316.0083, Florida

Statutes, and the contract between the City and ATS. Motion at 2-4. This is not

the function of a motion for rehearing. See, e.g., Barnes v. State, 743 So. 2d 1105,

1113 (Fla. 4th DCA 1999) ("At this late date, it should not require another opinion

restating that [expressing disagreement] is not the function of a motion for

rehearing.").
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The Court's decision plainly reflects that the Court considered the express

terms of section 316.0083(1)(a) and the City's contract with ATS in rendering its

opinion. Opinion at 9-12. On this basis alone, rehearing should be denied.

B. Arem's purported basis for rehearing is contradicted by the
express terms of the contract.

The express terms of the statutory and contractual provisions (purportedly

misapprehended) establish that the Court correctly determined that the contract

does not allow ATS to make any determination as to whether an infraction has

occurred and, thus, cannot result in an unlawful delegation of police powers.

Arem's entire argument is based on the flawed premise that paragraph 3 of Exhibit

"D" to the contract should be read, on its own, without any consideration or

meaning given to the remaining terms of the contract.

Specifically, Arem asserts that the aforementioned paragraph should be read

to mean that ATS "actually determines who gets prosecuted for a red light

violation" and that the "City's decision is wholly dependent upon the vendor's

determination whether 'the image meets the requirement of the ordinance ... and is

otherwise sufficient to enable the City to meet its burden of demonstration [sic] a

violation of the ordinance.'" Motion at 3. (emphasis in original). Arem goes on to

incorrectly assert that "ATS determines who gets prosecuted by deciding whether

to disregard the violation or to send it to the City." Motion at 3-4.

4
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This interpretation "ignores the well-established principle that 'the intention

of the parties must be determined from an examination of the entire contract and

not from separate phrases or paragraphs.'" Alamo Financing, L.P. v. Mazoff 112

So. 3d 626, 630 (Fla. 4th DCA 2013) (quoting Moore v. State Farm Mut. Auto. Ins.

Co., 916 So. 2d 871, 875 (Fla. 2d DCA 2005)). Moreover, it is well-settled that in

examining the entirety of the contract, including each of the different provisions,

all provisions should be "construed so as to give the effect to each and every of

them, if that can reasonably de done ...." J.C. Penney Co., Inc. v. Koff, 345 So. 2d

732, 735 (quoting Ross v. Savage, 63 So. 148 (Fla. 1913)).

Arem's argument is, therefore, fundamentally flawed as he asks the Court to

read paragraph 3 of Exhibit D in isolation and to ignore the express, emphasized,

terms ofparagraph 7 of that same Exhibit, which states:

The City shall cause the Authorized employee to review the
Infractions Data and to determine whether a Notice of Infraction shall
be issued with respect to each Potential Infraction captured within
such Infraction Data and transmit each such determination to Vendor
using the software or other applications or procedures provided by
Vendor on the Vendor System for such purpose. VENDOR HEREBY
ACKNOWLEDGES AND AGREES THAT THE DECISION TO
ISSUE A NOTICE OF VIOLATION SHALL BE THE SOLE,
UNILATERAL AND EXCLUSIVE DECISION OF THE
AUTHORIZED EMPLOYEE AND SHALL BE MADE IN SUCH
AUTHORIZED EMPLOYEE'S SOLE DISCRETION (A "NOTICE
OF VIOLATION DECISION") AND IN NO EVENT SHALL
VENDOR HAVE THE ABILITY OR AUTHORIZATION TO
MAKE A NOTICE OF VIOLATION DECISION.

5
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R. 1:60.2 In fact, if this Court were to adopt Arem's reading of paragraph 3, the

above-quoted provision would have no effect.3

Paragraph 3 of Exhibit D is clear as to what it authorizes ATS to do: "make

the initial determination that the image meets the requirements of the ordinance

and [the Contract] to enable the City to meet its burden of Demonstration a

violation of the Ordinance." (emphasis added). Paragraph 3 makes no mention of

ATS making any determination as to who gets prosecuted for a red light infraction.

Instead, it is clear that the initial review performed by ATS is for the purpose of

ensuring that the quality of the images is sufficient.

In addition, § 77.01 of the City's Code of Ordinances provides that its intent

is to authorize the use of traffic infraction detectors consistent with the Wandall

Act. The Wandall Act requires that each NOV and UTC contain "a photograph or

2 An "Authorized Employee" is defined as the City's Traffic Control
Infraction Review Officer. R. 1:46. "Infraction Data" is defined as "the images
and other Infractions data gathered by the Vendor's System at the Designated
Intersections." R. 1:41.

Under Arem's interpretation, any time ATS were to perform under
paragraph 3, they would simultaneously be breaching paragraph 7's strict
prohibition against ATS making a notice of violation decision. This would lead to
an absurd result, contrary to prevailing Florida law on contract construction. "The
inconvenience, hardship or absurdity of one interpretation of a contract or its
contradiction of the general purpose of the contract is weighty evidence that such
meaning was not intended when the language is open to an interpretation which is
neither absurd nor frivolous and is in agreement with the general purpose of the
parties." James v. GulfLife Insurance, 66 So. 2d 62, 63 (Fla. 1953).

6
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other recorded image showing both the license tag of the offending vehicle and the

traffic control device being violated." § 316.003(86), Fla. Stat. (2010).

Accordingly, in order to make the "initial determination that the image meets the

requirements of the ordinance," ATS is doing nothing more than making sure it has

clear images ofboth the license tag of the vehicle and the traffic control device.4

Based on the foregoing, the contract, when read in its entirety, and giving

effect to all of its terms, does not give ATS the discretion to "unilaterally initially

determine who gets prosecuted for a red light violation" as asserted by Arem.

Motion at 3. ATS' initial review is nothing more than quality control before the

images and video are sent to the City, which is the only party afforded any

discretion for the review, analysis and determination of whether an infraction has

occurred and an NOV should be issued. The contract further sets forth that the

City then delegates to ATS the ministerial tasks of mailing the UTCs and/or

NOVs, and the forwarding "by electronic transmission a replica of the traffic

citation data" to the court.

Accordingly, the City has not delegated its police powers to ATS. See

County Collection Services, Inc. v. Charnock, 789 So. 2d 1109, 1112 (Fla. 4th

Certainly, if it the cameras for some reason do not capture images of both
the license tag of the vehicle and the traffic control device, there is no need for
ATS to forward such images to the City.

7
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DCA 2001), (rejecting notion that county unlawfully delegated its police powers

when it contracted with a private third party for enforcement of lot clearing and

code enforcement liens). As long as the county retained authority and discretion,

including the power to terminate the contract, there was no improper delegation.

Id. Arem's Motion for Rehearing should be denied.

II.

On its face, the Motion fails to identify any valid reason why "en banc"

review might arguably be proper. See Fla. R. App. P. 9.331(a) ("En banc hearings

and rehearing shall not be ordered unless the case is of exceptional importance or

unless necessary to maintain uniformity in the court's decisions"). The Motion

does not explain how or why, as Arem claims, the case is of "exceptional

importance." Instead, Arem states, without much elaboration, that the "issues

present in this case are of exceptional importance" and that this cause "involves a

matter of first impression and is capable of repetition (on a daily basis)." Motion

at 4. (emphasis in original).

Specifically, Arem asserts that this matter is purportedly of exceptional

importance "because the City contractually delegated its police powers" to ATS.

Motion at 5. However, this is not sufficient to articulate why the case is of

"exceptional importance," given that Arem engages solely in wholesale

8
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re-argument of the merits of the Court's decision. Arem's reiteration of the

argument that the Contract purportedly provides ATS with the sole initial

discretion to determine whether a violation has occurred (Motion at 3-5) amounts

to nothing more than a suggestion that rehearing en banc is required because the

panel reached the wrong conclusion with respect to this issue.

A mischaracterization of the unambiguous terms of the contract does not

elevate this matter to one of exceptional importance. For the reasons already

addressed above, the City has not delegated its police powers to ATS and,

therefore, this matter is not one of exceptional importance.5

III.
SUPREME COURT SHOULD BE DENIED.

This Court is intended - except in rare instances, none of which is pertinent

here - to be a court af last resort. See Chase Federal Sav. and Loan Ass'n v.

Schreiber, 479 So. 2d 90 (Fla. 1985); Johns v. Wainwright, 253 So. 2d 873 (Fla.

1971); Karlin v. Miami Beach, 113 So. 2d 551 (Fla. 1959). Supreme Court review

via certification of a question of great public importance is restricted to legal issues

of statewide importance, not just in a single geographic area. See, e.g., Beach v.

Great Western Bank, 670 So. 2d 986, 994 (Fla. 4th DCA 1996) (certifying a

5 Assuming, of course, that the naked issue of delegation of police power
divorced of other context, would justify rehearing en banc.
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question as one of great public importance where it potentially affected "thousands

of mortgages in the state."). Yet, Arem has failed to demonstrate in his Motion

how a dispute regarding the City's contract with ATS is of statewide importance.6

Arem asks the Court to certify whether section 316.0083(1)(1) "authorizes a

municipality to enter into a contract with a private vendor to":

(1) issue notices of violation, where the traffic enforcement officer
makes the final decision to prosecute, but only after the vendor
solely initially determines whether the alleged conduct meets
the requirements of the ordinance and is otherwise sufficient to
enable the City to meet its burden to demonstrate a violation of
the Ordinance, and if the vendor decides it does not, then it is
discarded and never sent to the City,

(2) deliver a uniform traffic citation to the violator printed by the
vendor with the traffic enforcement officer's electronically
generated signature and badge number, and

(3) electronically deliver a replica of the traffic citation data to the
court,

where the traffic enforcement officer makes the final decision to
prosecute after reviewing images of the violation generated by a
traffic infraction detector, by pushing a digital "accept" button
appearing in the computer program provided by the vendor to the
municipality?

Motion at 6-7. (emphasis in original). With respect to subpart (1), as discussed

above, the question presented is not an accurate representation of the terms of the

6 Moreover, in deciding the certification issue, it must be noted that the
discretionary jurisdiction of the Supreme Court exists primarily to foster the purity
and clarity of the law, and not merely to answer questions for individual litigants.
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contract, as a whole, and, therefore, should not be the basis for the certification of

an issue as being of great public importance.

As to subparts (2) and (3), Arem essentially requests that the Court certify

questions concerning whether it is permissible for the Vendor to deliver the UTC

to the violator and to electronically deliver a replica of the UTC to the Court.

Motion at 6-7. However, wholly absent from the Motion is any explanation as to

why Arem believes these are questions of great public importance. Perhaps this is

because these issues are already well-settled. Florida courts have consistently held

that the performance of such clerical and administrative tasks may be delegated,

even when the actual consequences of delegation might be considerably greater.

Citizens ofState ofFla. v. Wilson, 567 So. 2d 889 (Fla. 1990) (holding that Public

Service Commission's delegation of authority to its staff to approve electric utility

rate increases was proper since the staff was merely verifying that the conditions

set by the Commission were met by the proposed rate increase); Thistle v. State,

769 So. 2d 1149 (Fla. 5th DCA 2000) (holding it was permissible for the trial court

to delegate to the Department of Corrections the administrative task of calculating

the amount of prison credit due an individual); Reid v. State, 673 So. 2d 972, 973

(Fla. 1st DCA 1996) (holding trial court did not delegate exclusive judicial
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function in directing prosecutor to perform clerical task of preparing written

order).

It follows then that the City should likewise be able to delegate the clerical

task of mailing and e-mailing citations. The contract is clear that the City's officer

exercises the discretion to determine whether a red light violation has occurred.

From that point forward, the preparation and mailing of the notices and citations

are merely ministerial tasks. In fact, ATS is afforded no discretion, as Exhibit "D"

to the Contract sets forth the guidelines ATS must follow in performing these

tasks.7 R. 1:60-61.

Based on the foregoing, Arem has failed to establish that this case addresses

any question that rises to the level of great public importance. As a result, Arem's

motion for certification should be denied.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of this answer brief was served

via E-Mail upon the following counsel of record this 16°' day of May, 2014:

Ted L. Hollander, Esq. Jason T. Forman, Esq.
1580 South Federal Highway 633 S. Andrews Avenue
Fort Lauderdale, Florida 33316 Fort Lauderdale, Florida 33301
tedhollander@theticketclinic.com attorneyforman@yahoo.com

No evidence was presented below that ATS somehow failed in its
contractual responsibilities.
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Filing # 30077330 E-Filed 07/24/2015 03:27:09 PM

IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2015-TR-000A3690ZE00

Plaintiff,

v. Citation No.: A3690ZE

LUIS A TORRES JIMENEZ,

Defendant.

ATTORNEY GENERAL'S WRITTEN CLOSING ARGUMENT
OPPOSING DEFENDANT'S MOTION TO DISMISS

The Florida Attorney General, Pamela Jo Bondi (hereinafter Attorney General), as an

intervener, hereby submits her written closing argument opposing the Defendant's Motion to

Dismiss for which argument was heard on June 15, 2015, and states:

THE ISSUES TO BE DECIDED:

1. Did the Defendant carry his burden of proof for this Court to grant the Defendant's
Motion to Dismiss Red Light Camera Citation?

2. Is the camera vendor actually illegally exercising the police power of issuing traffic
citations with unfettered discretion?

3. Is dismissal the proper remedy if a camera vendor is performing the ministerial task of
transmitting the traffic citation data to a website accessible by the clerk of court?

BRIEF ANSWER:

No:

(1) The Defendant did not carry his burden of proof because once the evidence

established that the City's Business Rules controlled the vendor's sorting of the videos into

working and non-working database queues and those Rules were in fact being followed, the
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character of the video pre-review process herein is a ministerial function and distinguished from

the case of City ofHollywood v. Arem, 154 So.3d 359 (Fla. 4th DCA 2014);

(2) Regardless of the City's contract language, the actual protocol being carried out by

the camera vendor is not being performed with unfettered discretion;

(3) Furthermore, the Arem case hinged on the City of Hollywood's contract language

while the City of Adventura contract language is different than Hollywood's contract.

(4) Additionally, once the evidence showed that it was the officer that determined

probable cause to issue the citation, that the officer authorized the notice of violation and citation

and that only a computer system without human interaction printed and mailed the citations, the

relevant facts herein were distinguished from Arem; and

(5) Also, because the transmittal of the traffic citation data to the court, the pre-review

process and the printing and mailing process are all ministerial tasks and non-jurisdictional

activities, dismissal is not the proper remedy.

DISCUSSION:

1. It is important to focus on which facts are relevant, non-relevant and which are part of the
record.

This Court is asked to focus on the relevant facts. For example, the fact that both the City

of Hollywood and the City of Aventura had contracts with American Traffic Solutions

(hereinafter "ATS") is a fact in both Arem and in this case. However, that fact is not necessarily

relevant. The relevance is the intent of the contract. A fact is only relevant if it provides evidence

that ATS was illegally exercising the police power of issuing traffic citations with unfettered

discretion. As discussed below, the relevant facts herein that show that ATS is not exercising an

illegal police power. In the Arem record, there is a volume of relevant facts that were not part of

2
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the Arem record on appeal. These distinguishing relevant facts result in Arem not being

authoritative herein.

2. The Defendant did not carry his burden of proof.

The Defendant moved for dismissal based on the Arem defense but has failed to carry the

burden of proof. Arem stands for the proposition that Hollywood's camera vendor was illegally

exercising the police power of issuing citations because the vendor was acting with unfettered

discretion. Id. at 365. The Defendant argues that this court should follow Arem because a few

terms in Aventura's Business Rules and contract are not defined and could lead to different

interpretations which is suspected to lead to discretion in the decision making by the ATS

processor. However, the Defendant placed no evidence in the record that his speculative

argument has resulted in ATS exercising unfettered discretion. The responsive testimony during

cross-examination contradicts this argument. In practice, the vendor's processor is directed by

the City's Business Rules and if there is an instance that would possibility lead to personal

discretion, the processor is trained to not make a personal decision and to merely place the video

into the officer's working queue. During this pre-review¹ stage, the slogan is, "When in doubt,

send it out." This means if the processor would have to employ personal discretion, the processor

is to not make a decision and place the video into the working queue. Therefore, the evidence is

clear that any speculative decision making on the part of the ATS processor is transferred away

from the processor. Very importantly, the Defendant placed nothing into evidence showing this

system was not being followed and that processors were operating with "unfettered discretion".

¹ Section 316.0083(1)(a), Florida Statutes, authorizes the vendor as the City's agent to "review" the traffic infraction
images and data, before the officer. Therefore, for clarity, the review by the vendor will be called a "pre-review" of
the "video" or "images".
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The mountain of evidence showing the pre-review process is regulated by the City and

that ATS is not operating with unfettered discretion is discussed further below. However,

because the City's evidence towers over the Defendant merely putting the Aventura Contract

into evidence and resting his case and the Defendant speculating there is some unfettered

discretion on the part of ATS by asking some sharp cross-examination questions, the Defendant

has not carried the burden to have the Motion to Dismiss granted based on the pre-review of the

videos.

The Defendant also failed to prove that ATS was a decision maker in "issuing" the

citation after the officer found probable cause and pushed the "accept" button. The evidence is

that the vendor's computer and machines merely printed and mailed the traffic citations. There

is no human interaction and no decision making by the vendor in the printing and mailing

process. Since printing and mailing is not an illegal delegation of police power, the Defendant

has not proven this activity by the vendor is a grounds for dismissal.

Furthermore, in regard to whether this case can be dismissed because the vendor

transmits the citation data to the court, the Defendant has not shown why authoritative case law

does not apply herein. As discussed in more detail below, not only have District Court ofAppeal

decisions2 found that non-jurisdictional activities do not merit dismissal but the court is also

bound by this law pursuant to the appellate Circuit Court opinion in Achury vs. State and City of

Aventura, no. 11-650 (Fla. l ith Cir. Ct. April 24, 2013). The Achury court stated:

[T]he remedy for the violation of the statute is to be provided by
the Legislature and not to be created by the court. See Jenkins v.
State, 978 So. 2d 116, 130 (Fla. 2008) [33 Fla. L. Weekly S147c]
(holding "the remedy is for violation of [a] statute falls within the

2 Loper v. State, 840 So. 2d 1139 (Fla. 1" DCA 2003); State v. Hancock, 529 So. 2d 1200 (Fla. 5th DCA 1988); State
v. Perez, 783 So. 2d 1084 (Fla. 3d DCA 1998).
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purview of the Legislature."). Neither sections 316.0083(1)(b)(4)
or 318.18(15)(d), Florida Statutes, provide for dismissal of the
citation as a remedy. Thus, this Court may not infer such a remedy
exists and the citation conviction stands.

Thus, herein, even though the transmittal of the citation data by the City's vendor to the clerk of

court does not match the indicated protocol in section 316.650(3)(c), this is not a grounds for

dismissal of this traffic citation case. This will be discussed further below. The point here is that

this Defendant has failed to show by the greater weight of the evidence that the Defendant's

Motion to Dismiss should be granted.

3. Arem is not bindng precedent because the evidence herein distinguishes Aventura's
contract and Aventura's actual procedures from finding that its vendor was exercising the
illegal police power of issuing citations with unfettered decision.

To make a decision herein, there is no doubt that this Court must go beyond Aventura

contact language. There is a large volume of evidence showing that ATS' actual protocol was not

an illegal exercise of police power. However, merely comparing Adventura's contract with

Hollywood's contract shows that the two contracts are not the same. This means that Arem is not

on point because the Arem court hinged its decision on the Hollywood contract. The Arem

decision specifically states that "The process set forth in the contract between the City [of

Hollywood] and ATS does not comply with Florida Statutes". Id. at 365. The Arem court

specifically cites to the offensive Hollywood contract language that is in Exhibit "D", paragraph

3, which states:

The Vendor [ATS] shall make the initial determination that the image meets the
requirements of the Ordinance and this Agreement, and is otherwise sufficient to
enable the City to meet its burden of Demonstrat[ing) a violation of the Ordinance.
*365 If the Vendor determines that the standards are not met, the image shall not be
processed anyfurther.
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Id. at 364-65 (Emphasis in opinion). Because the Hollywood contract language, when read in a

vacuum, stated that "If·the Vendor determines that the standards are not met, the image shall

not be processed any further", and Hollywood's business rules were not part of the record3 on

appeal, it is easy to see why the Arem court felt that the vendor "use[d] its unfettered discretion

to decide which images are sent to the TIEO". The Hollywood contract specifically stated ""I_[

the Vendor determines". Id. at 365. And, the Arem court stated that this meant that "if ATS

determines in its sole discretion that certain standards have been met", ATS will not process the

videos. The Adventura contract is different. Therefore, the Arem opinion logic is factually

distinguished from this matter.

The above notorious Hollywood contract Exhibit "D", paragraph 3, language was deleted

in 2010 from the Aventura contract.4 The 2008 version of the Aventura contract did have the

notorious Exhibit "D", paragraph 3, language but in 2010 the Aventura contract was changed

when the Mark Wandall Traffic Safety Act was passed.5 The old language was deleted and the

new Aventura contract language that is operative in this case does not state "if the vendor

determines". Instead, the new Aventura contract language that is operative herein states:

3 The Defendant herein has stated that the Arem court knew that Hollywood had business rules because such are
mentioned within Hollywood's second Motion for Rehearing. This observation by the Defendant has no merit. As
will be discussed below, even when there is de novo review, the appellate court cannot go outside the record without
substantial inconsistencies in the record. Since Hollywood's business rules were not part of the record, the Arem
court could only make a decision based on what was in the record which was only the Hollywood contract without
business rules.

Also, the Hollywood contract language in Arem referred to an "Ordinance". Camera enforcement was by
ordinance prior the passage of the 2010 Wandall Act. Why this pre-2010 ordinance language was relevant in the
Arem case is unknown. In this case, a city ordinance is not being enforced. As we know from this case, the Aventura
contract language was changed in 2010 upon passage of the Wandall Act. Thus, it appears that the Arem court was

iven both a limited record and also the incorrect contract language for review.
The Mark Wandall Traffic Safety Act (Act) and the Mark Wandall Traffic Safety Program (Program) are not

interchangeable terms. The Act is contained in Chapter 2010-80, Laws of Florida. The Act put in place a group of
statutes and supplemented other statutes which enabled camera enforcement while the Program is specifically,
section 316.0083. The statutes enacted by the Act were §§ 316.0083 (the "Mark Wandall Traffic Safety Program"),
316.003(87), 316.0076, 316.008(7), 316.07456, 316.0776, and 321.50. The statutes that were supplemented by the
Act are §§ 316.0745(6), 316.640(1)(b), 316.640(3)&(5), 316.650(3), 318.14(2), 318.18(15), 322.27(3)(d).
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3. Vendor shall act as City's agent for the limited purpose of
making an initial determination of whether the recorded images
should be forwarded to an Authorized Employee to determine
whether an Infraction has occurred and shall not forward for
processing those recorded images that clearly fail to establish
the occurrence of an Infraction.

City's Exhibit 1: Aventura/American Traffic Solutions Contract Amendment July 1, 2010, page

14 of 17. This specific intentional amendment to the Aventura contract removes the vendor's

alleged right to make a determination as to which images are processed and instead instructs

the vendor not to process certain videos. Therefore, even though this Court should look

beyond the Aventura contract herein, the Aventura contract compared to the Hollywood contract

shows Arem is not on point herein. Since the Arem decision was based on the Hollywood

contract not complying with Florida Statutes, based on the difference between the Hollywood

and Aventura contracts, this Defendant has not carried the burden to prove the Arem defense

applies in this case.

Although, there is language in the Aventura contract, Exhibit D, paragraph 7, which

supports a denial of the Motion to Dismiss because it shows the parties' intention for the

enforcement officer to make the probable cause determination. It states:

7. . . . .VENDOR HEREBY ACKNOWLEDGES AND AGREES
THAT THE DECISION TO ISSUE A NOTICE OF VIOLATION
SHALL BE THE SOLE, UNILATERAL AND EXCLUSIVE
DECISION OF THE AUTHORIZED EMPLOYEE AND SHALL
BE MADE IN SUCH AUTHORIZED EMPLOYEE'S SOLE
DISCRETION (A "NOTICE OF VIOLATION DECISION"),
AND IN NO EVENT SHALL VENDOR HAVE THE ABILITY
OR AUTHORIZATION TO MAKE A NOTICE OF VIOLATION
DECISION.
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City's Exhibit 1, July 1, 2010 Amendment, p. 14 of 17. Based on this paragraph 7, the contract

language shows that the intent is that the City's enforcement officer (the authorized employee)

makes the decision to issue the notice of violation and if unanswered, the traffic citation.6

4. The Arem court decided the pre-review process was illegal because ATS was operating
with "unfettered" and "sole discretion" which videos should be enforced.

The primary focus in these cases is the pre-review process because certainly, printing and

mailing of a citation by a computer system and machines is not the exercise of police power.

Also, as discussed below, transmittal of the citation data to the clerk of court by ATS was not

even mentioned in the Arem II decision of October 15, 2014.

Therefore, the essential decision in this case is whether ATS was actually illegally

exercising the police power of issuing citations with unfettered discretion during the pre-review

process. Arem makes it clear, if a camera vendor has no direction from a city and the vendor is

using "its sole discretion" (Arem at 365) as to which videos an officer may enforce or not enforce

such would be the illegal exercise of a police power. The Arem court implies in multiple

statements that ATS had unencumbered, unilateral authority. The Arem opinion states:

"[T]he contract requires ATS to send images and information
regarding the violation to the TIEO only if ATS determines in its
sole discretion that certain standards have been met."

6 The protocol herein is that the vendor pre-reviews the images and then the enforcement officer reviews the images
and also the citation data specific to the incident. If the officer determines there was probable cause for a violation,
the officer authorizes both a notice of violation and citation all at once by pushing an "accept button". The vendor's
computer system and machines send a notice of violation out immediately. If there is no response to the notice of
violation within sixty day, the computer system and machines automatically, without human interaction or decision
making, print and mail the uniform traffic citation. If there is a response to the notice of violation, a citation is not
issued for the owner named in the notice of violation. It should be noted that responding to a notice ofviolation is
voluntary. It is a pre-suit process put in place by the Legislature to reduce the number of citations entering the court
system. See Attorney General's Response to Motion to Dismiss, Facts section, filed herein. If a notice of violation is
mailed and there is no response to the notice, no fine is ever paid without a citation being later mailed and a court
case being opened. Therefore, the police power at issue here is the "issuing" of the citation and not the issuance of
the notice ofviolation.
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Id. Arem also stated that:

If the vendor unilaterally determines in its own discretion that
either a violation did not occur or that the City would not be able to
sustain its burden of proof if challenged in court, this information
is never transmitted to the City.

Id. The Arem court also stated,

"[I]t is the vendor that decides which cases the TIEO gets to
review; it is the vendor who initially determines who is subject to
prosecution for a red light violation."

Id. To further support its opinion that the camera vendor had "unfettered

discretion", the Arem court cites to specific language in the Hollywood contract

which stated:

If the Vendor determines that the standards are not met, the image
shall not be processed any further.

Id. And, to conclude its opinion the Arem court stated:

In sum, Florida law does not grant the City any authority to
delegate to a private third-party vendor the ability to issue uniform
traffic citations. . . . The City also lacks the lawful authority to
outsource to a third-party vendor the ability to make the initial
review of the computer images of purported violations and then
use its unfettered discretion to decide which images are sent to the
TIEO, and which ones are not. The City improperly delegated its
police powers when it contractually outsourced its statutory
obligations to a for-profit, non-governmental corporation. See
Cnty. of Volusia v. City of Deltona, 925 So.2d 340, 345 (Fla. 5th
DCA 2006).

Id. We know that when the Arem court stated:

The City also lacks the lawful authority to outsource to a third-
party vendor the ability to make the initial review of the computer
images of purported violations and then use its unfettered
discretion to decide which images are sent to the TIEO, and which
ones are not.
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it did not mean that there was no authority for ATS to review (pre-review) the videos. The court

meant that it was unlawful for ATS to pre-review the videos with "unfettered discretion". This is

because we know that the Florida Legislature did authorize vendors to pre-review videos.

Section 316.0083(1)(a), Florida Statutes, states:

This paragraph does not prohibit a review of information from a
traffic infraction detector by an authorized employee or agent of
the department, a county, or a municipality before issuance of the
traffic citation by the traffic infraction enforcement officer.

Thus, there is clear legislative authority for a camera vendor, as an agent for a city, to pre-review

videos. So, the only interpretation that is possible is that a vendor does not have authority to pre-

review a video with "unfettered discretion to decide which images are sent to the TIEO, and

which ones are not." Therefore, the Arem opinion is clear, if a vendor is operating with

unfettered discretion, the vendor is exercising an illegal police power. Based on the limited

relevant facts in the Arem record, the Arem court found that ATS was operating with

"unfettered" discretion and using its "sole" to determine how the videos were sorted.

5. Our government is able to delegate police powers to private third parties provided the
private third party is not given "sole", "unfettered" discretion.

There are many instances where Florida government has contracted with a third party to

perform police powers. A private third party corporation runs several of Florida's prisons (e.g.,

Blackwater Correctional Facility, Graceville Correctional Facility, Bay Correctional Facility,

Moorehaven Correctional Facility, and South Bay Correctional Facility). Florida government is

able to delegate police powers to third parties as long as there remains a level of control by the

government. In County Collection Services, Inc. v. Charnock, 789 So. 2d 1109 (Fla. 4th DCA

2001), Palm Beach County delegated to a third party, County Collection Services, Inc., the duty
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of enforcing county liens on properties that had code violations. In Charnock, a citizen's

property could be taken from them by the private third party. The Charnock court stated:

"Assuming that the County's assessment and foreclosure of the
liens is an exercise of its police power-an issue we need not
decide-under the facts of this case, there has been no improper
delegation of authority and discretion."

Id. at 1112. Thus, as long as there is no improper discretion, a third party may assist government

with the enforcement of police powers. Therefore, the law does allow a delegation of police

power as long as there is no improper discretion provided to the private third party. The

Charnock court stated that there was no illegal delegation of police powers because the County

retained the right to assign the liens, decide collection techniques, take back a lien and cancel the

contract. Herein, the evidence is much different. The intent of the Aventura contract is not to

give any police power decision making authority to the ATS processors. Also, if there is

ambiguity allowing for any discretion in the Aventura Business Rules, any possible discretion is

taken from the ATS processor by requiring the video to be sent to the City's officer's working

queue. Therefore, herein, there has been no illegal delegation of police powers even if the pre-

review process was determined to be a police power.

Therefore, the opinion of the Arem court is clear, since the Arem record showed ATS was

pre-reviewing videos and in ATS' sole, unfettered discretion was making the decision which

videos are placed into the officer's working queue, then ATS was illegally performing a police

power with unfettered discretion. We know a city may not give full, uncontrolled use of a police

power to a private third party. City ofBelleview v. Belleview Firefighters, Inc., 367 So.2d 1086

(Fla. 1st DCA 1979); Hollywood v. Arem,154 So. 3d 359 (Fla. 4th DCA 2014); County

Collection Services, Inc. v. Charnock, 789 So. 2d 1109 (Fla. 4th DCA 2001). However,
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unfettered control was not given to ATS herein. However, for the Defendant herein to state that

the Arem decision stands for the proposition that a City must review every video, that any

discretion on the part of the camera vender makes the pre-review process illegal, and that it is

illegal for a third party to assist in the exercise of a police power, the Defendant ignores the Arem

opinion and the surrounding relevant case law.

Also, the Arem decision cited to the case of Cnty. of Volusia v. City ofDeltona, 925 So.2d

340, 345 (Fla. 5th DCA 2006) as authority. The Volusia case stands for the proposition that a city

cannot delegate police power with "unbridled discretion". The Volusia case states:

[A] city's legislative body cannot delegate its legislative function
by investing unbridled discretion in a private property owner or
administrative agency.

Volusia at 345 (Emphasis added.) Therefore, the Arem and Volusia cases do not stand for the

proposition that a police power cannot be delegated. They stand for the proposition that a police

power cannot be delegated with "unfettered" or "unbridled" discretion. As soon as it was shown

herein that the vendor was not operating with unfettered and unbridled discretion, Arem was no

longer controlling in this matter.

Herein, the evidence shows the City retained the right to decide probable cause whether a

violation occurred. T., p. 37, 11. 4-7. Also, the City's Business rules directed the vendor how to

sort the videos and it is only the officer that issues the citation. The vendor is merely acquiescing

to the City's Business Rules during the sorting of the images in the pre-review process.

Analyzing the Charnock, Arem, and Volusia opinions, Florida common law is that a third party

may be delegated a police power but cannot exercise a police power with "unfettered" or

unbridled discretion. Therefore, the pre-review process that may have been a police power if

ATS was performing such with unfettered discretion is merely a ministerial act based on the
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relevant facts herein showing that ATS is merely following the City's directions in sorting the

videos.

6. Herein, there is a mountain of evidence that ATS was not operating with unilateral,
"unfettered discretion".

There is a mountain of evidence in this matter that ATS is not making unilateral,

unfettered decision in its sole discretion how to sort the videos into the working and non-working

queues. There is an extensive system in place to make sure the City's Business Rules are being

followed. The vendor extensively trains video processing employees for eight weeks and also

monitors them and samples their work to determine whether the images are being sorted

according to the City's Business Rules. ATS' supervisor, Debbie Duff, testified that the sarnples

taken each week of a processor's work reflects a 90% competency level of the work being

performed by the processor. Motion to Dismiss hearing transcript of June 15, 2015, page

(hereinafter "T.") 184, 11. 10-13. The evidence that there is a system in place for the City to

control how videos are sorted and that there is no discretion on the part of the processor

overshadows the Defendant's accusations which were not supported by any evidence.

According to the Arem trial court's order, Hollywood's officer did not know what ATS

did after she pushed the "accept" button. Therefore, the Arem trial court entered its order saying

ATS was issuing the traffic citation. Thus, we know that in the Arem record there was no

evidence that ATS had any "fetter" on its decision as to how the videos should be sorted.

However, there is a huge volume of evidence in this case that shows Adventura's vendor was not

operating with "unfettered discretion". The testimony herein showed:

1. The City has written directives known as "Business Rules" which
instruct the vendor how to process event images. Transcript of
June 15, 2015, Motion to Dismiss hearing page (hereinafter "T.")
21, 1. 5.; T. 177, 11. 8-11; City's Exhibit 2.
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2. The vendor only offers the service of pre-reviewing the images if a
City has Business Rules in place and does not offer the pre-review
service to any city if business rules are not in place. The reason is
that processing would not be possible because the processors
would not know how to sort the videos without the rules. T. 170, 11.
13-17.

3. The intent of the City and vendor is for a processor to follow the
City's Business Rules. T. 170, 11. 18-22.

4. The slogan learned in training is "when in doubt, send it out" to the
officer's working queue. T. 171, 11. 5-6.

5. The vendor's processors are extensively trained how to follow the
Business Rules. T. 157, 11. 5-16.

6. Processors are in eight weeks of training for one city's Business
Rules. T. 167, 11. 5-11.

7. During the eight weeks, one hundred percent of the work is audited
to make sure the Business Rules are being followed. T. 160, 11. 18-
20.

8. The goal is to accurately process the events according to the
Business Rules. T. 157, ll. 22-22.

9. A processor's work is audited each week. T. 161, 11. 22-24.
10. The images are sorted into a database. T. 171, 11. 24.
11. There is a working and non-working queue in the database which

is accessible to the officers. T. 173, 11. 5-8 & 11. 14-16.
12. The officers have access to every image ATS has reviewed in any

queue. T. 173-74, ll. 25-2.
13. Officers give feedback to ATS if they look at events and they have

not been categorized properly. T. 174, 11. 6-7.
14. There is no incentive for a processor not to follow the Business

Rules. ATS wants to stay in business. ATS has a contract and does
not want to breach it; ATS and its employees want to make money
and don't want to be fired. T. 175, 11. 10-19.

15. The intent is that no independent judgment or discretion is used in
applying the Business Rules. T. 168, ll. 4-11.

16. If there is a situation in a video in which it is unclear how to apply
the City's Business Rules, the processor is trained to send the
video through to the officer and not make a personal decision
which eliminates a processor making a personal decision how to
sort the video. T. 169, 11. 15-20.
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17. All the processing work in both the queues is audited. T. 162, 11. 2-
4.

18. Processors may be terminated for not following the City's
Business Rules. T. 163, 11. 7-8.

19. The auditing of a processor feeds into a weekly and monthly score
card which extends into the annual review which determines merit
raises that are given each year. T. 162, 11.

20. ATS processors are certified based on their quality of work. T.
158, 11. 3-5

21. When the pre-review of the videos takes place, the processor has
two computer screens next to each other: one screen with the rules
and the other with event videos. This is done to assist the processor
to apply the Business Rules. T. 165, ll. 8-12; T. 158-59, ll. 19-2.

22. Processors review videos for the same cities every day. T. 166, 11.
23-24.

23. The vendor could lose its contract if the Business Rules are not
followed. T. 37, 11. 13-15.

24. It is the intent of the vendor that it follow the City's Business
Rules. T. 37, 11. 9-12.

25. The intent of the Business Rules is to provide direction to the
processors how to sort the videos. T. 170, 11. 13-16.

26. The City does not want ATS processors making a determination
what is a violation. T. 31, 11. 10-16

27. Some videos are unenforceable because a camera misfires or when
no license plate is visible. So, it is not necessary to place these
videos into the working queue. T. 170-71, 11. 24-3.

28. The contract could be canceled if the Business Rules were not
followed. T. 164, 11. 1-4.

29. If the vendor were to make a decision as to who gets a notice of
violation, it would be a breach of the contract. T. p. 37, 11. 9-12.

30. According to Business Rule 6.1, the police department is
responsible for issuing the citation. T. 31-31, 11. 24-4.

31. The officer rejects 35% of the videos received from the vendor and
therefore is not acquiescing to the decision by the processor. T. 39,
11. 14-18; T. 127, 11. 10-113.

32. The City is able to determine whether the vendor is following the
Business Rules. There is reviewable report data screen that shows
the reason why a video is not placed in the working queue by a
processor. T. 39-40, 11. 25-7.

15

1062



33. Although, Sgt. Burns, in response to a question by the court, stated
he did not request videos for the specific purpose of determining
whether the Business Rules were followed, he went on to testify
that after reviewing the report screen and suspecting an
abnormality, ATS was called to determine the inconsistency. T.
41-42, 11. 17-11.

34. The Officer determines probable cause whether a violation occurs.
T. 47, 11. 1-2.

35. The officer issues the citation. T. 48, 11. 2. There are two meanings
to the word "issue". T. 48, 1. 8. When ATS issues the citation, it is
printing and mailing the citation. T. 48, 11. 20-21.

36. There is no human interaction or decision making by ATS after the
time the accept button is pushed. T. 50-51, 11. 22-1.

37. No notice of violation and no citation is ever sent without an
officer making a probable cause determination. T. 99, 11. 16-25.

38. The same uniform traffic citation form has been used for the last
several years. T. 101, 11. 14-16. The only information that changes
for these cases is the data specific to the case and not the uniform
traffic citation form. There is no reason to see the uniform traffic
citation form over and over. T. 102, ll. 5-8.

39. The City's Business Rules are what determines which videos are
placed in the officer's review queue. T. 102, 20-23.

40. Exhibit D, paragraph 3, of the Aventura contract states the officer
is to make a determination whether the images are an infraction. T.
104, 11. 15-18.

41. Based on the videos not placed in the working queue that were
requested and reviewed by Sergeant Burns, the Sergeant did not
find any violation of the Business Rules. T. 105, 11. 11-16.

42. Clerical assistance has always been used to bring the citations to
the courthouse. T. 137, 11. 8-10.

43. The City has multiple ways to check if ATS is following the
Business Rules. There are multiple reports provided, (T. 177, 11.
22-25), the city has access to all the information, they review the
work that is sent; there is feedback when the work is not done the
way the City wants it done. T. 178, 11. 1-7.

44. The cities typically check with ATS weekly. Aventura is very
involved. T. 178, 11. 8-15.
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45. A statistical sample which reflects the accuracy of 90% of a
processor's work is taken randomly throughout each week. T. 184,

11. 10-13.
46. When a processor review is not above 90% on four occasions, a

processor may be fired. T. 185, ll. 23-25.
47. Speed is not part of the quality check. T. 186, 11. 10. There is no

pressure on processors to get a certain number processed. T. 192,

11. 13-19.
48. Supervisors monitor the processors. T. 191, 11. 20-21.
49. The processors follow the Business Rules. T. 194, 11. 7-11.
50. There is one trainer that trains all of the processors and Duff is the

supervisor. T. 202, 11. 3-4.
51. The license plate information is given to the DMV and the DMV

electronically gives data files to the Axsis system that sends the
information to the officer. T. 207, 11. 1-18.

52. Software without human intervention creates a file and sends it to
be printed and mailed by machines. T. 208, 11. 10-13.

53. The clerk of the court gets the citation data from a SPT site. ATS
does not deliver the citation data to the clerk of the court. T. 209,
11. 2-5.

54. The State of Florida has a list of e-citation vendors. T. 221, 11. 18-

22.
55. ATS is an approved E-citation vendor with the State of Florida. T.

223, 11. 5-7.
56. There is no human involvement in the printing and mailing

process. T. 232-33, 11. 22-3

The above listed citations to the testimonial evidence show that the City's Business Rules
are being followed and that the vendor does not have "unfettered" discretion in applying the

Business Rules. The testimony shows the actual protocol that is being carried out by the vendor.

Since the Defendant merely placed into evidence the Aventura contract and rested his case, the

Defendant's speculation that there is a possibility that an ATS processor may have to make an

independent judgment about a Business Rule is not enough to show that the vendor is operating

with "unfettered discretion." Also, since a processor automatically places a video into the
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working queue if the processor doesn't understand how a Rule should be applied eliminates any

independent decision making by the processor. Therefore, this huge volume of evidence over

powers the Defendant's speculative arguments and merely putting the Aventura contract into

evidence. ATS was not pre-reviewing videos for Aventura with "unfettered" discretion.

7. The City knows whether the Business Rules are being followed.

ATS provides reports for the City to review to check on whether ATS is placing all

enforceable videos into the working queue. The evidence herein showed that there was an

abnormality in the reporting figures and the City called ATS to determine why there was an

abnormality in the reporting figures and it was determined that there was a power outage for

some cameras. Therefore, the City does check the reports and monitors ATS. The real issue

herein is whether ATS is placing enforceable videos into the working queue. The Defendant

certainly does not have a problem with ATS placing videos in the working queue. The complaint

is that ATS is exercising a police power because it does not send unenforceable black screen

videos, videos of cars with blocked license plates or other unenforceable videos to the City.

However, the evidence shows the City is monitoring whether enforceable videos are not being

sent to the City.

Furthermore, the pre-review of the videos merely sorts the video events into two different

database queues. The City has access to all videos if it wants to review them. In this case,

although videos were not pulled specifically for the purpose of checking error on the part of the

processor, videos not previously sent to the City were pulled and only in two instances was a

discrepancy found. One discrepancy was due to an ATS equipment limitation because the

camera computer system can only process one violation for an intersection at one time. The other

discrepancy was a power outage. There have been no other known processing problems. T. 105,
18
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11. 11-16. Therefore, the City does know if ATS is properly processing video events and

following the Business Rules.

Also, as stated above, ATS' entire system of pre-review is designed to follow the

Business Rules. It would have to be an elaborate fraud ifATS had all of the above stated checks

and balances in place but was secretly not following the Business Rules. To name a few checks,

ATS trains of processors for eight weeks on the Business Rules; a processor must graduate from

training with a proficiency rate of 90% to be released from training; two computer monitor

screens are placed next to each other (one with the Business Rules and the other with the video

events) in front of the processor when the processor is reviewing the events; every week, random

samples from both the working and non-working queues are reviewed and these samples reflect

90% of a processor's work; the score on whether the processor is following the Business Rules

feeds into a weekly and monthly score card which affects the amount of a processor's annual pay

increase; a processor may be fired if the processor does not follow the Business Rules; ATS may

lose its contract if it does not follow the Business Rules; and if ATS does not send all possible

enforceable videos to the City, the City may not have enough revenue to continue the camera

program which happened in Saint Petersburg, Florida. All of the checks and balances of the pre-

review system were not merely put in place so that ATS can secretly have processors make

independent unfettered decisions as to which videos are placed into working queue.

8. What the camera vendor may do when it reviews the videos.

As stated above, section 316.0083(1)(a) legislatively authorizes a vendor to perform a

pre-review of the videos. Although, there is no definition in the statute that states what can be

done during the pre-review process, it is not logical that the pre-review of videos was authorized

with the legislative intent that no other action may be taken by the vendor. Case law tells us that
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"Laws should be enforced with common sense and applied without losing sight of the

legislative purpose behind their enactment.'" See, e.g., Fla. Dep't ofBusiness and Professional

Reg. v. Investment Corp., 747 So. 2d 374, 389 (Fla. 1999). Also, statutes should not be

interpreted to render absurd consequences. See Knowles v. Beverly Enters. Fla., Inc., 898 So. 2d

1, 5 (Fla. 2004); see State v. Atkinson, 831 So. 2d 172, 173 (Fla. 2002); see Fla. Dep't ofEnytl.

Prot. v. Contract Point Fla. Parks, LLC, 986 So. 2d 1260, 1270 (Fla. 2008); see also State v.

Burris, 875 So. 2d 408, 414 (Fla. 2004). see DR Lakes Inc. v. Brandsmart U.S.A. of W. Palm

Beach, 819 So. 2d 971, 974 (Fla. 4th DCA 2002). Based on the Facts as stated in the Attorney

General's Response to the Defendant's Motion to Dismiss, paragraph 6, it is known that the

Legislature knew that there would be a higher number of violations captured by camera and an

efficient method of enforcement would be needed. Therefore, it is only logical for the Legislature

to put in place a system that would cut down on an enforcement officer's man hours which saves

the cities money. It also makes sense that a camera vendor should pre-review videos for the

purpose of eliminating unenforceable videos. The Defendant's argument that the officer should

have to review unenforceable videos that show a black screen when a camera misfires or a video

in which a vehicle's license plate is blocked by another vehicle does not make sense. It is an

absurd interpretation of the statute to say that the vendor is authorized to pre-review the video

but do nothing else. Such interpretation would make subsection (1)(a) useless. Therefore, the

logical interpretation of the statute is that the vendor is permitted to sort the videos into working

and non-working queues.

Furthermore, the case of Citizens of State of Fla. v. Wilson, 567 So. 2d 889, 892 (Fla.

1991), indicates that a delegation of authority may properly call upon the party so delegated to

exercise common sense and reasonably apply established criteria. "[W]e do not believe that the

20

1067



Commission improperly delegated to its staff the authority to approve the revised supplemental

service rider. The Commission specified the conditions for approval, and the staff merely carried

out the ministerial task of seeing whether these conditions were met." Id. The Wilson decision

supports the fact that ministerial tasks may be carried out under the direction of the authorized

authority. Herein, ATS is carrying out the decision of how to sort the videos based on the City's

directions.

Also, our government is permitted to pass laws and take actions it sees fit to

govern as long as it does not act unconstitutionally. Bush v. Holmes 919 So. 2d 392, 414

(Fla. 2006) ([C]ourts are without authority to invalidate the enactment [a statute] unless it

is clearly contrary to an express or necessarily implied prohibition within the constitution.

Chapman v. Reddick, 25 So. 673, 677 (Fla. 1899) ("[U]nless legislation duly passed be

clearly contrary to some express or implied prohibition contained [in the constitution],

the courts have no authority to pronounce it invalid.")). Therefore, once it is shown that

the vendor was not acting with unfettered discretion, the only way for this Defendant to

prevail is to prove a different constitutional violation. However, no constitutional

violation7 has been argued by the Defendant other than the protocol being used is an

illegal delegation ofpolice powers.

Under constitutional law, if no fundamental right or suspect class is involved (red light runners are not a suspect
class with a fundamental right to run red lights), a statute merely has to pass the rational basis test. Because it is
rational that this protocol saves the City enforcement officer time which saves money by not reviewing
unenforceable videos, this protocol cannot be found unconstitutional. To find a constitutional violation this Court
would have to find that there was no rational basis for the Statute's protocol to find the Legislature enactment
invalid. 3299 N. Federal Hwy., lnc. v. Brd ofCounty Comm. ofBroward Co., 646 So. 2d 215, 226-227 (Fla. 4®
DCA 1994). This Ticketed Defendant's burden would be to "negat[e] every conceivable basis which might
support" an argument of constitutionality.
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"A basic tenet of statutory construction compels a court to interpret a statute so as to

avoid a construction that would result in unreasonable, harsh, or absurd consequences." State v.

Atkinson, 831 So. 2d 172, 173 (Fla. 2002. Herein, common sense dictates that the Florida

Legislature in subsection 316.0083(1)(a) did not give the "agent", ATS, the statutory authority to

pre-review videos without a purpose. The Defendant's argument is that the Legislature intended

for the vendor to pre-review the video but take no other action. This is an illogical, absurd

interpretation. As supported in the Facts section of the Attorney General's Response to the

Motion to Dismiss, above, the Legislature knew there would be an increased number of violators

and put in place a more efficient, cost saving means of handling the increased volume. This

Defendant has not overcome the Statute's presumption of constitutionality and the rational basis

test.

9. What an appellant court may consider when a matter is decided de novo.

Pure questions of law are subject to de novo review and decided without regard to the

decision by the trial court. D'Angelo v. Fitzmaurice, 863 So. 2d 311, 314 (Fla. 2003). However,

this does not mean the appellate court throws out the facts in the record or that it gathers new

evidence for the record on appeal. In Connor v. State, 803 So.2d 598 (Fla. 2001), the court

stated:

The deference that appellate courts afford findings of fact based on
competent, substantial evidence is an important principle of
appellate review.

Id. at 607, citing to Stephens v. State, 748 So.2d 1028, 1032 (Fla.1999). The

issues of law are weighed de novo but an appellate court relies upon the record to

make its review. In Connor, the court also stated:
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[A]s a general matter determinations of reasonable suspicion and
probable cause should be reviewed de novo on appeal. Having said
this, we hasten to point out that a reviewing court should take care
both to review findings of historical fact onlyfor clear error and to
give due weight to inferences from these facts by resident judges
and local law enforcement officers.

Connor at 605, citing to Ornelas v. United States, 517 U.S. 690, 699, 116 S.Ct. 1657, 134

L.Ed.2d 911 (1996). In applying these principles to the Arem decision, we can see the error in the

Defendant's argument that claims the Arem court was aware of Hollywood's Business Rules. It

does not matter if the Arem court was aware of the Business Rules, it matters whether the Rules

were within the record on appeal. This Defendant has implied that because Hollywood

mentioned its Business Rules in the second motion for rehearing, that the Arem court made its

decision understanding the Business Rules. This is untrue. Based on the above law, the Arem

court was bound by the record without Hollywood's Business Rules and mere mention that

Business Rules existed in attorney argument within the second motion for rehearing does not

mean that the Arem court considered Hollywood's Business Rules. The Arem court was "stuck"

with the record on appeal. The evidence that there are Aventura Business Rules that controls the

sorting of the videos within the record before this Court distinguishes this case from Arem.

10. There was no illegal delegation of police powers issues within a written motion filed with
the Arem trial court.

The Ticket Clinic did file a written motion to dismiss in the Arem trial court but it did not

mention that Hollywood was having ATS illegally issue traffic citations pursuant to an illegal

delegation of power powers. In the Arem trial court, the Ticket Clinic filed the same form motion

to dismiss filed in thousands of red light cases before it. The written motion to dismiss filed in

the Arem trial court is the same motion to dismiss denied by this Court in State v. Conde, no.

2462LAH (Fla. Miami-Dade Cty Ct. August 18, 2011). The written motion filed in the Arem
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court did not argue the issues that were ruled upon by the Arem trial court or the Fourth DCA.

The Arem Motion to Dismiss filed herein is a post Arem II motion. So, the Ticket Clinic came to

the Arem trial court and made oral argument that was not based on a written motion. There was

no court reporter. The second amended order from the trial court stated:

What appears to have occurred in this case is that the traffic
infraction enforcement officer (CSO) reviewed the information
from the traffic infraction detector, and the UTC was issued by a
vendor, ATS, . . . .

The pre-review process was not at issue in the Arem trial court. The trial court order did not

mention the pre-review process. During the second trial court hearing on Hollywood's motion

for reconsideration, the pre-review process was not an issue but was nonchalantly mentioned by

Hollywood's counsel for an alternative reason. There was no argument or evidence involving the

pre-review process.

On appeal, the pre-review process was not even mentioned in Hollywood's initial brief.

The pre-review process was mentioned for the first time in the answer brief. There were no

Hollywood Business Rules in the record. The trial court record before the Fourth DCA was the

second amended order by the trial court and the City of Hollywood contract. All other facts were

based on attorney argument. This is the reason why the relevant facts in this case are distinct

from the Arem record.

11. Did the City of Hollywood's Business Rules give ATS greater discretion than Aventura's
business rules?

Since the Arem case was decided on a record that did not contain Hollywood's Business

Rules, it is unknown what discretion was given to ATS pursuant to Hollywood's Business Rules.

Based on the Arem record, ATS was operating with unfettered discretion without Business

Rules.
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12. Does Arem require that an officer re-review a violation video between the time the notice
of violation is issued and the time the citation is mailed?

The Arem decision does not stand for the proposition that a second review of the same

violation video is necessary after the time that the notice of violation is mailed. A second review

defeats the efficiency of the present protocol. Every officer knows what the uniform traffic

citation form from the Department of Highway Safety and Motor Vehicles looks like. The

enforcement officer has already reviewed the citation data that is transferred by computer into

the notice of violation and citation. Arem does not stand for the proposition that because the

same information in the notice of violation was not re-reviewed by the officer that the vendor is

issuing the citation. The facts of this case show the images for the notice of violation and the

citation and all the data populated into both forms did not change. Therefore, there would be no

need and it does not make sense to have the officer spend more time re-reviewing the same

information. The computer eliminates human error in the transfer of date process.8

As stated above, Arem stands for the position that ATS was illegally exercising a police

power. The immediate "knee-jerk" reaction by local governments was to ask "What is the

easiest and least expensive way to get separate the Arem opinion from our program?" The

Attorney General is inaware why Aventura started a second review of the citation data on

October 1, 2014 (which was actually before Arem II was decided on October 15, 2014).

However, other cities decided that they did not want their camera revenue cutoff while the

Arem legal issues made its through the courts. Therefore, some cities made quick decisions

that the fastest way around Arem would be change their protocols whether it was legally

8 In an attempt to save litigation costs and circumvent day long or multiple day hearings, some cities are putting
protocols in place that merely circumvent Arem and it is known to the undersigned that two cities now perform a
second review by the officer. This is second review protocol was not put in place because Arem requires a second
review.
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necessary to do so or not. Aventura protocol change is not relevant to this case because the

citation issued herein is pre-dates October 1, 2014, the date the City of Aventura decided it

would have its officers perform a second review. Also, the change in protocol was legally

unnecessary.

Furthermore, the statements made by the Arem opinion are misleading in regard to the

issuance of the citation. The Arem court stated, "The TIEO [officer] never sees the actual

citation, nor does the TIEO personally sign the citation before it is issued by the vendor to the

alleged violator." We know from the facts of this case, the officer is electronically

authorizing the placing of the officer's signature on the citation when the "accept button" is

pushed. So, the officer does personally sign the citation. This is the same as every attorney

today electronically signing a document before filing with the clerk of court. In this modern

era, hand signed documents are becoming a thing of the past. We also know that even if an

officer does not see a citation before it is mailed by ATS, an officer is given a copy of the

notice of violation and citation in each case when the citation is mailed to the court so the

officer can have it for trial. The officer reviews the notice of violation and citation before

court to prepare for the infraction hearing. So, in every case that results in a citation, an

officer sees the notice of violation and citation in its final form before the citation is enforced

at the infraction hearing.

It is not necessary for an officer to re-review the citation data which was already

approved by the officer when that information has not changed and the officer has already

seen hundreds, if not thousands of completed uniform traffic citation forms and is able to

check the citation in each case before going to court. It is not necessary because a computer

system is doing the work which eliminates human error in the transfer of the data into the
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uniform citation form. There is no evidence in this case, in the Arem case, or any known red

light camera case that has indicated that the ATS computers have made an error in the notices

of violation or in the citations. This is why it is better for a computer and machines to handle

this ministerial process. The computer will not send out a notice of violation or a citation

unless an officer uses a password to sign in, the officer has a badge number on file, and the

officer's electronic signature is on file. It does not makes sense for an officer to waste time

by hand signing 200 to 300 citation per day, to double review data transferred by a computer

or to be the person licking the envelopes in which the citations are placed.

13. The word "issue" is a homonym because it has one spelling but has more than one
definition.

The Florida Legislature uses the term "issue" in many places within section 316.083

to mean both "mailing" and to mean "finding probable cause". It is very logical that when

section 316.0083(1)(a) states that an agent can review images "before issuance of the traffic

citation" by the officer, it means a pre-review can be made before the officer finds probable

cause finding that a violation occurred. It is also clear that when section 316.0083(1)(c)1.a.,

states, "A traffic citation issued under this section shall be issued by mailing the traffic

citation by certified mail to the address of the registered owner", the Legislature meant that

after an officer has "found probable cause" for a violation that the citation form should be

"mailed" to the owner. In this one sentence, the term "issue" is used to mean both "probable

cause" and "mailing" by the Florida Legislature. While it is the job of an officer to determine

probable cause, any person that is not an officer may print and mail a document. As Judge

Grode stated in the Meador case when he denied the Arem motion to dismiss, "The instant

case provided substantial evidence showing the clear function of ATS in this matter, [is] akin
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to an attorney having a secretary print and mail a letter. . . ." If the Defendant's argument was

legally correct, every judge in Florida could not ask an attorney to write a proposed order and

each judge would be required to print and mail his own orders. A judicial assistant would not

have the authority to do so. The Defendant's arguments put form over substance. It is not

logical in this modern electronic world. The use of the word "issue" can mean both finding

"probable cause" and also "printing and mailing" with the officer finding probable cause and

ATS printing and mailing the citations. Therefore, ATS is not exercising an illegal police

power by printing and mailing a citation.

Also, in 2012, there were 340,000 red light camera citations written in Florida.9

Logically, it only makes sense to cut costs and eliminate human error, to allow computers

and machines to assist the officers in printing and mailing the citations to the alleged

violators. The evidence shows the City's enforcement officer is "issuing" the citation when

the officer clicks the "accept" button and the word "issue" in the Business Rules is merely a

homonym that means the vendor is to print and mail the citation.

14. The decision herein does not turn on a specific clause from the Aventura contract or its
Business Rules. This case turns on whether the camera vendor is actually illegally
exercising a police power. ~~

If this Court finds, as the evidence has shown, that the actual protocol being carried out

by ATS is not an illegal exercise of police power, it would not make sense for this Court to find

that it was going to grant the Motion to Dismiss because the contract is ambiguous or a Business

Rule or two can be construed with more than one interpretation. Therefore, this case does not

turn on the specifics of the contract or Business Rules but instead turn on the actual protocol

9 Department of Highway Safety and Motor Vehicles. [2014, January 8]. Red Light Camera Summary Report.
Retrieved October 30, 2014, from http;//www.flhsmv.cov/R.eports/RedLightCameraAnalysis2013.pdf.
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being carried out by ATS. The existence of the contract and Business Rules are important as an

indication that it was the intent of Aventura and ATS to sort the videos based on the control and

directions of the City. Therefore, although it is important to know that the City's Business Rules

are in place to eliminate discretionary decisions in the pre-review process, and the contract can

be canceled if the Rules are not followed, this Court's decision must turn on whether ATS is

sorting the videos with unfettered discretion. The decision by this Court should be based on the

totality of the evidence and whether the vendor was actually in practice exercising the police

power of issuing a citation with unfettered discretion. It would be impossible for a City or a

camera vendor to draft a contract or Business Rules that could not be criticized by an attorney

who wanted to poke holes in it. The Defendant's standard that every Business Rule must be

totally unambiguous to every person that could possibly read it would make it an impossible to

have a program that assists an officer from having to review unusable videos.

The Defendant wants this Court to suspend its logic and ignore what the vendor is

actually doing. In regard to the pre-review process, the Defendant's argument is that the contract

does not mention the Business Rules, so the contract can't be terminated if the Business Rules

are not followed and also since some words in the Business Rules are not def'med. Therefore, the

vendor is operating with unfettered discretion. This argument does not make sense considering

the totality of the evidence in this case.

15. The Aventura contract is a fetter on ATS.

Although, this case may not turn on any individual clause of the contract when read in a

vacuum, the ability of Aventura to cancel the contract is important. The uncontradicted

testimony is that if ATS does not follow the Business Rules, the contract may be canceled.

Therefore, the fact that ATS could lose its contract does force ATS to follow the Business Rules.
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Therefore, the contract is the "fetter" or the "bridle" that requires ATS to follow the Business

Rules.

Furthermore, it does not matter that the contract itself does not state the contract may be

terminated for not following the Business Rules. Florida case law states that even when a

contract states the contract can only be amended in writing and a contract does not state a

specific term in writing, the contact can still be modified orally and by conduct of the parties to

include additional terms. Pan American Engineering Co. v. Poncho's Construction Co., 387 So

2d. 1052, 1053 (Fla. 5th DCA 1980); Linear Corp. v. Standard Hardware Co., 423 So. 2d 966,

968 (Fla. 1st DCA 1982); Wilson v. Woodward, 602 So. 2d 547, 549 (Fla. 2d DCA 1992); Barile

Excavating & Pineline Co. v. Vacuum under-Drain, Inc., 362 So. 2d 117, 119 (Fla. l'' DCA);

Flagship National Bank v. Gray Distribution Systems, Inc., 485 So. 2d 1336 (Fla. 3d DCA

1986). In Pan American, the court stated

There is solid support for the principle that written contracts can be
modified by subsequent oral agreement of the parties, even though
the written contract purports to prohibit such modification . . . . It
is also possible for a subsequent modification to result from the
conduct of the parties.

Id. In the above cited cases that indicate that contract terms can be amended orally and by

conduct of the parties even if the written contract forbids such, there was one party to the

contract advocating that the contract could not be amended and the other party arguing the

contract could be amended. Even though one party disagreed, the courts found that the written

contracts could be amended by conduct of the parties. Herein both ATS and Aventura are

agreeing that if the Business Rules are not followed, such would be a breach of the contract and

allow the contract to be terminated. Therefore, there is no evidence to support the Defendant's

argument that the Aventura contract cannot be canceled if ATS does not follow the Business
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Rules. It is not necessary for the contract to spell out that the Business Rules must be followed.

The Aventura contract was both orally and by conduct of the parties amended to require ATS to

follow the Business Rules. And, now there is sworn testimony stating such. Therefore, it does

not matter if the words "Business Rules" are not used within the contract.

Also, although a city may have a third party perform a police power under its direction

and control, it is illegal for a city to delegate a police power to a third party with unfettered

discretion. Therefore, if this Court were to somehow determine that ATS was illegally exercising

a police power with unfettered discretion because ATS was not following the Business Rules, as

a matter of law and public policy the contract could be canceled by the City. City ofBelleview,

v. Belleview Fire Fighters, Inc., 367 So. 2d 1086, 1088 (Fla. 1st DCA 1979); Cnty. of Volusia v.

City of Deltona, 925 So.2d 340, 345 (Fla. 5th DCA 2006). In Belleview, the City had given

complete control to manage fire fighting to a private party. Unlike in this case, the City of

Belleview had no input into the fire fighting activity. Id. Therefore, the Belleview court held that

as a matter of law and public policy the contract could be canceled. So, even if Aventura's

contract language does not mention the Business Rules, it does not matter. The contract can be

canceled ifATS was illegally not following the Business Rules. Thus, the Defendant's argument

that the Business Rules are not mentioned in the contract is trumped by Florida case law and

public policy. Because the contract can be canceled, the contract is the City's fetter and bridle

on ATS' actions.

16. The evidence is that the City knows ATS is following the Business Rules.

The Defendant's speculation that ATS is not following the Business Rules is not

supported by any evidence. The evidence is that the City put a system in place (the Business

Rules) to control ATS's activities, the intent of the City and ATS is that ATS follows the
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Business Rules and those Rules are being followed. There are quality control checks that make

sure the Rules are followed. It only makes logical sense the Rules are followed because a

processor wants salary raises and does not want to be fired. Also, ATS wants to keep the

contract. The Mayor of the City of Saint Petersburg issued a public statement attached hereto as

Exhibit "A" that states:

After two years of the implementation of this program, it is clear
that red light cameras have done their jobs, that driver behavior is
changing, . . . . Because driver behavior has changed, we have seen
a decrease in the revenue generated by these cameras. At the
current pace, . . . should red light running behavior continue to
improve resulting in revenues which fall below the costs of the
program, we will remove cameras at that time.

Exhibit "A", Mayor Rick Kriseman's Memorandum to St. Petersburg City Council, March 5,

2014.¹° And, in fact, in September 2014, the City of St. Petersburg did end its red light program.

So, it makes logical sense that ATS would want to send every enforceable video to the City's

officer for enforcement so that a City may see a need for the program and ATS could continue

being a service provider.

17. Can a police department use a third party's software to transmit a traffic citation to the
clerk of court?

There are many vendors that are approved to put citation data into a database accessible

by the clerk of court. Vendors have been approved by the Florida Department of Highway Safety

and Motor Vehicles (hereinafter "DHSMV"). Attached hereto as Composite Exhibit "B" are

letters from the DHSMV to ATS which approves the red light camera electronic citation of ATS

because it meets the "department's requirements and specifications." Furthermore, based on the

testimony herein, this method is approved by the clerk of court.

* This official statement by the Mayor of St. Petersburg is a public records and this court is requested to take
judicial notice of such pursuant to section 90.202(5), Florida Statutes.

32

1079



18. The Defendant had the burden to show that the vendor was exercising an illegal police
power and not just a ministerial task.

The real police power herein is making the decision which violations to enforce and

extracting a fine involuntarily from a citizen. Herein, the vendor does neither of these. The

evidence is clear, ATS sorts every video based on Business Rules. Also, only officers find

probable cause and authorize the printing and mailing process to begin. No event is ever

processed without the Business Rules being in place and the processor following the rules. Based

on the above evidence, it is clear that the vendor is only performing a ministerial task for the

City.

19. Dismissal is not the proper remedy for the ministerial acts of pre-reviewine.h
transmitting the replica of the citation to the clerk of court.

Along with arguing that the pre-review process and the printing and mailing are illegal

delegations of police powers, the Defendant argues that this matter should be dismissed based on

the vendor transmitting the citation data to the clerk of court in violation of section

316.650(3)(c), Florida Statutes. This issue was not decided by the Arem H decision. Also, no

District Court of Appeal agrees with the Defendant's position. The authoritative case law cited

below indicates dismissal is not the proper remedy for non-jurisdictional activities.

The Arem court issued two opinions. The opinions were released on April 23, 2014

(hereinafter "Arem 1") and the second on October 15, 2015. Arem I explains that dismissal is not

an appropriate remedy in all cases. This issue was not discussed in the second opinion. Although,

Arem I is not authoritative, it sites to cases that are authoritative since there are no other opinions

that have decided to the contrary. The court sited to State v. Hancock, 529 So. 2d 1200, 1201

(Fla. 5* DCA 1988) which states:

Not all procedural requirements are jurisdictional in the sense that
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they are indispensable to the acquisition of jurisdiction by the
court. Instead, they may be procedural matters of statutory origin
that are not essential to the constitutional requirement of due
process.

Hancock, 529 So. 2d at 1201. This law is authoritative. The Hancock court stated that "there is

no provision in the traffic statute that the filing of the citation within five days of issuance is a

jurisdictional prerequisite". Id. Arem I also cited to Loper v. State, 840 So. 2d 1139 (Fla. IS'

DCA 2003), which states it did not matter if a statute stated the traffic citation "shall" be

deposited "within 5 days"; the failure to do so "was not a jurisdictional prerequisite to the

prosecution of the defendant". Thus, the Hancock and Loper courts indicated that dismissal was

not proper even when the specific language of the statute for delivery of the citation to the clerk

of court was not followed because dismissal is not proper based on non-jurisdictional ministerial

acts. Id This logic applies in this case for ministerial acts. Based on Hancock and the related

case law, it is clear that dismissal is not an appropriate remedy unless the Defendant proves a

defect in the citation issuance protocol which affects substantive rights and causes actual

prejudice to the defendant. Loper v. State, 840 So. 2d 1139 (Fla. 18' DCA 2003); State v.

Hancock, 529 So. 2d 1200 (Fla. 5°' DCA 1988); State v. Perez, 783 So. 2d 1084 (Fla. 3d DCA

1998).

The problem for the Defendant here is that the evidence has shown that the pre-review

process, the printing and mailing of the traffic citation and the delivery of the citation to the clerk

of court are only ministerial activities. Therefore, dismissal of this case based on the pre-review,

printing and mailing and transmittal of the citation to the clerk of court is not an appropriate

remedy herein.
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WHEREFORE, the Florida Attorney General, Pamela Jo Bondi, prays this honorable

Court deny the Defendant's Motion to Dismiss Red Light Camera Citation.

CERTIFICATE OF SERVICE

I hereby certify that on July 24, 2015, I electronically filed the foregoing with the Clerk

of Circuit Court by using the Florida Courts E-Filing Portal, which will electronically serve

copies to of the foregoing to Ted Hollander, Esq., counsel for Defendant, at

tedhollander@theticketclinic.com, and to Edward G. Guedes, Esq. and Samuel I. Zeskind, Esq.,

for the State (City ofAventura), at EGuedes@wsh-law.com and SZeskind@wsh-law.com.

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

/s/ Robert Dietz
Robert Dietz, Assistant Attorney General
Florida Bar No. 0845523
Office of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
Tampa, FL 33602-5242
Tel: (813) 233-2880
Fax: (813) 233-2886
For Attorney General as Intervener
robert.dietz@myfloridalegal.com
robert.koehler@myfloridalegal.com
julia.heckman@myfloridalegal.com
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MEMORANDUM

To: St. Petersburg City Council

From: Rick Kriseman, Mayor

Date: March 5, 2014

Subject: Red Light Cameras

After two years of the implementation of this program, it is clear that red light cameras have
done their jobs, that driver behavior is changing, and that St. Petersburg is now safer. Crashes
have been reduced citywide. These cameras have changed the culture on our roads.

Because driver behavior has changed, we have seen a decrease in the revenue generated by these
cameras. At the current pace, the revenues are expected to fall below the costs of the program in
September of this year. Should the program continue beyond tomorrow's City Council meeting
and should red light running behavior continue to improve resulting in revenues which fall below
the costs of the program, we will remove cameras at that time.

During the campaign, I consistently stated that I supported red light cameras because I believed
they changed driver behavior and made intersections safer. This technology is about public
safety, and as Mayor, public safety is my highest priority. I want to thank our Transportation &
Parking Staff for their continued due diligence with respect to the safety of our citizens.

I have instructed staff, upon the program's conclusion, to continue to closely monitor the activity
at St. Petersburg intersections and collect crash data. I have also asked staff to monitor new
innovative technologies which could make our city streets safer. Should we see a need to
reinstitute the cameras in the future, we will do so.

A
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A SAFER Juue I,. JonesFLORIDA
HIGHWAY SAFETYAND MOTOR VEHICLES

2900 Apalachee Parkway
Tallahassee, Florida 32399-0800
www.fthemv.gov

September 21, 2010

Ms. Georgiann Blam
American Traffic Solutions, Inc.
1330 West Southem Avenue
Tempe, Arizona 85282

RE: Red Light Camera E-Citations
Dear Ms. Blaze:

Your Red Light Camera Electronic Citation submitted on August 5, 2010, meets theepartment's requirements and specifications and is approved for use.

Traffc M n s

it n th hd I of th s app a o s s s e, a y

8 ed y cy a n ed traffic o

rid C

Per Florida Statutes, your company must adhere to the following requirements:

�042Section 316.0083(1)(b)1.a., FS, - Within 30 days after a violation notification must be sent b
.e ægtstered owner of the vehicle and within 30 days afterMto the

a fumish an affidavit av cou fees costs

* SeMce �042Integrity �042Courtesy �042Professionalism �042 �042Excellence �042
An Equal Opportunity Employer
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Ms. Georgiann Blaze
September 21, 2010
Page 2

�042Section 316.0083(1)(c)1.a., FS, - When payment has not been made within 30 d after
not Sechon 316.0083(1)(b)1.a., FS, a traffic citation shall be sent by certified

�042Section 316.0083(4)(a), FS, - Each county and municipality operating traffic infractionetectors must file an annual report to DHSMV beginning October 1, 2012, and annually
themafter for the preceding state fiscal year.

traffic u ndenforcement rs must complete course of instruction

�042Section 316.650(3)(a) and (c), FS, - Electronically transmit e-citation data to the appropriate
court orWviolation bureau within 5 days after issuance to the violator.

�042Section 318.18(15)(a)3.(c), FS, - Allows the clerk of court to dismiss a case which proves to be
issued in error. NOTE: All appropriate agencies sha9 provide afRd®hNw
customer service number to resolve these cases.

within ys d te of lette Um,®respond in writing
Crowson at (850) 617-2571 or Bonnie Scott-Walls a 0) 617

Sincerely,

Bonnie -Walls, Program Manager
Bureau of Records
Division of Driver Licenses

BSW/kec
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Terry L. Rhodes
A SAFER Executive DirectorFLGRIDA

HIGHWAY SAFETV AND MOTOR VEHICLES 2900 APalachee ParkwayTallahassee, Florida 32399-0600
www.flhsmv.gov

March 24, 2015

Ms. Sandy Mickey
American Traffic Solutions
7681 E. Gray Road
Scottsdale, Arizona 85282

Re: Red Light Camera Traffic Citations

Dear Ms. Mickey:

The Florida Red Light Camera (RLC) Uniform Traffic Citation (UTC) submitted by your company met the
department's requirements and state specifications, and was approved for use on September 21, 2010.
Additionally, on May 16, 2012, your RLC Electronic Uniform Traffic Citation (UTC) passed structure testing with
the Florida Court Clerks and Comptrollers Association and was approved for use.

You will be notified of any subsequent changes made by our department to the Red Light Camera Traffic
Citation. Upon notification, these changes must be made in your system. Failure to comply may create
submission problems between your system and the state.

Please note that RLC Electronic UTC numbers are issued by our office and must be requested by a law
enforcement agency. UTC numbers assigned for paper citations may not be used in your electronic system. Use
of these numbers will cause citation errors in the department's database.

If you disagree with any of the provisions listed in this memorandum, please respond in writing
within ten working days from the date of this letter. Questions or concerns may be directed to Deborah
Todd at (850) 617-2591.

Sincerely,

Deborah Todd, Program Manager
Bureau of Records
Dvision ofMotoristServicess.9 - .

�042Service �042Integrity �042Courtesy �042Professionalism �042Innovation �042Excell hce
An Equal Opportunity Employer

1086



I, Maureen Johnson, Chief, Gureau of Records, Division
of Motbrist Services, Department of Highway Safety and
Motor Vehicles of the State of Rorida, do hereby certify
that this is a troe and wrect copy of the motor vehide or
driver license record from the official records on file in this
department.
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Filing # 30077330 E-Filed 07/24/2015 03:27:09 PM

IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2015-TR-000A3690ZE00

Plaintiff,
v. Citation No.: A3690ZE

LUIS A TORRES JIMENEZ,

Defendant.

ATTORNEY GENERAL'S MOTION FOR COURT TO CONSIDER ATTORNEY
GENERAL'S WRITTEN CLOSING ARGUMENT FILED JULY 24, 2015.

The Attorney General of the State of Florida, Pamela Jo Bondi (hereafter "Attorney

General"), as intervener, through the undersigned, moves this Court to review and consider her

Written Closing Argument filed with the Court on July 24, 2015 and states:

1. Today, July 24, 2015, the Attorney General filed through the Florida e-portal her

Written Closing Argument four days after July 20, 2015, the deadline set for filing

such.

2. Since the rules regarding filing of documents permits an additional five days for

mailing even if a document is e-filed, the Attorney General's Written Closing

Argument has actually been filed timely. Fla. R. Jud. Admin. 2.514(b)

3. However, due to confusion by this Court's Order denying a motion to extend time,

this Motion is being filed to move this Court to review and take into consideration the

Attorney General's Written Closing Argument when deciding the Defendant's

Motion to Dismiss. .

4. The granting of this motion will not prejudice the Defendant or the City of Aventura.

WHEREFORE, the Attorney General prays this Honorable Court review and consider her

Written Closing Argument in opposition to the Defendant's Motion to Dismiss when deciding
Page 1 of 2
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the Motion to Dismiss.

CERTIFICATE OF SERVICE

I hereby certify that on July 24, 2015, I electronically filed the foregoing with the Clerk

of Circuit Court by using the Florida Courts E-Filing Portal, which will electronically serve

copies to of the foregoing to Ted Hollander, Esq., counsel for Defendant, at

tedhollander@theticketclinic.com, and to Edward G. Guedes, Esq. and Samuel I. Zeskind, Esq.,

for the State (City of Aventura), at EGuedes@wsh-law.com and SZeskind wsh-law.com.

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

/s/ Robert Dietz
Robert Dietz, Assistant Attorney General
Florida Bar No. 0845523
Office of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
Tampa, FL 33602-5242
Tel: (813) 233-2880
Fax: (813) 233-2886
For Attorney General as Intervener
robert.dietz@myfloridalegal.com
robert.koehler@myfloridalegal.com
julia.heckman@myfloridalegal.com

Page 2 of 2
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IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2014-TR-000A36-90ZE-00

Plaintiff,
Citation No.: A3690ZE

V.

LUIS A. TORRES JIMENEZ,

Defendant.

ORDER ON ATTORNEY GENERAL'S SECOND MOTION FOR EXTENSION
OF TIME TO FILE WRITTEN CLOSING ARGUMENT

THIS CAUSE having come for consideration on the Attorney General's Second Motion
for Extension of Time to file Written Closing Argument in this matter, and the Court having
reviewed the motion and file and being otherwise fully advised in the premises, it is therefore

ORDERED AND ADJUDGED as follows:
1. Attorney General's Second Motion or Extension of Time to File Written Closing

Argument is hereby 3w w .
2. (IF GRANTED:) The Attorney General shall have up through and including July 28,

2015, to serve its written closing argument.

DONE AND ORDERED in Miami-Dade County this 54 day of >2015.

O TY JUDGE JUDGE STEVEN LElFMAN
COUNTY COURT JUDG

cc: Robert Dietz, Assistant Attorney General, Robert.Dietz@myfloridaleeal.com
Samuel Zeskind and Edward Guedes at SZeskind@wsh-law.com and EGuedes@wsh-law.com
Ted L Hollander, Esq., for Defendant, at tedhollander@theticketclinic.com
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Report:CORR sBulkFile:CORR000

HARVEY RUVIN,

METROPOLITAN DADE COUNTY CLERK OF THE COURTS(TRAFFIC)
COMMUNICATION PRINT

CASE: A3690ZE DRIVER : TORRES,LUIS A

PLEASE BE ADVISED THAT YOUR MOTION TO EXT TIME ON YOUR CASE(S) NAS
FORKARDED TO THE ADMINISTRATIVE JUDGE/HEARING OFFICER FOR CONSIDERATION AND
HE/SHE HAS DENIED YOUR REQUEST.

IF YOU REQUIRE FURTHER ASSISTANCE YOU MAY CALL OUR INFORMATION LINE AT
305-275-1111, OR YOU MAY VISIT ANY ONE OF OUR OFFICES LISTED ON THE BACK OF
THIS MAILER.

WE REQUEST THAT YOU ALWAYS USE YOUR CITATION NUMBER ON ALL YOUR INQUIRIES
WITH OUR OFFICE.

THANK YOU

MESSAGE TYPE: 2

RECEIVED: 07/24/2015 MAILED: 07/27/2015

HARVEY RUVIN GUEDES,EDKARD G
2665 S. BAYSHORE DR.

PAUL GEBHARDT 07/25/2015 MIAMI,FL 33133
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Report:CORR sBulkFile:CORR000

HARVEY RUVIN,

METROPOLITAN DADE COUNTY CLERK OF THE COURTS{TRAFFIC)
COMMUNICATION PRINT

CASE: A3690ZE DRIVER : TORRES,LUIS A

******ORDER ON ATTORNEY GENERAL'S SECOND MOTION FOR EXTENSION OF TIME
TO FILE WRITTEN CLOSING ARGUMENT WAS DENIED PER

JUDGE STEVEN LEIFMAN ON 07/24/2015**********

MESSAGE TYPE: 5

RECEIVED: 07/24/2015 MAILED: 07/27/2015

HARVEY RUVIN ZESKIND,5AMUEL I
2525 PONCE DE LEON BLVD

ADRIANA MORALES 07/25/2015 CORAL GABLES,FL 33134
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c CIRCulT & COUNTY COURT - CRIMINAL DIVISION
EXHIBIT LIST

STATE OF FLORIDA Vs. JUDGE
CASE# P LICE CASE# CLERK
TYPE OF HEARING DATE OF HEARING ||P/
SENTENCE/ RULING FUTURE HEARjNG DÅTE AGE Y
INVENTORY LOCATION p

DESCRIPTION OF EXHIBITS T H T T H T B

C D (vth» /g. f ,

COMPLETE THIS SECTION IF EVIDENCE RETURNED IN COURT.

DATE RECEIVER I. O, # CLERK

EVIDENCE RECEIVED IN VAULT COURT EVIDENCE
DATE CLERK CLERK

CLK/CT 426 REV. 06/95



Filing # 30267395 E-Filed 07/30/2015 09:19:44 AM

IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2015-TR-000A3690ZE00

Plaintiff,
v. Citation No.: A3690ZE

LUIS A TORRES JIMENEZ,

Defendant.

ATTORNEY GENERAL'S MOTION TO CERTIFY QUESTIONS

The Florida Attorney General, Pam Bondi (hereinafter "Attorney General"), through the

undersigned, hereby moves this Court at the time of entering a final judgment/order in this

matter, to include findings of fact, conclusions of law, a statement of issues of great public

importance along with certifying questions of statewide importance to allow for the uniform

administration of justice pursuant to section 34.017(1), Florida Statutes, and Florida Rules of

Appellate Procedure 9.030(b)(4)(A) and 9.160 and states:

1. The Defendant filed a Motion to Dismiss based on the case of City ofHollywood v. Arem,

154 So.3d 359 (Fla. 4th DCA 2014).

2. In the past several months, the Attorney General has received over one hundred cases

raising the Arem defense and has been appearing at hearings throughout the State from

Jacksonville to Miami.

3. In all the cases in which the Attorney General has appeared and the courts have entered

an order on the Arem defense, the courts have found that the Arem defense does not apply

and have denied the ticketed defendants' motions to dismiss.

4. Also, the Attorney General sees the Arem defense as an issue of statewide and great
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importance because the Ticket Clinic law firm representing the Defendant in this case is

the firm that represented Mr. Arem in the City ofHollywood v. Arem case and the firm

filed multiple class action law suits around the State of Florida demanding over

$200,000,000.00 in returned fines.

5. Therefore, pursuant to section 34.017(1), and Florida Rules of Appellate Procedure

9.030(b)(4)(A) and 9.160(e), the Attorney General is requesting that at the time a final

judgment/order is entered that it include findings of fact, conclusions of law, a statement

of issues of great public importance along with the following certified questions to the

Third District Court ofAppeal:

a. IS A MUNICIPALITY'S CAMERA VENDOR ILLEGALLY EXERCISING THE
"POLICE POWER" OF "ISSUING" A TRAFFIC CITATION WHEN THE
VENDOR AS AN AGENT FOR THE MUNICIPALITY REVIEWS IMAGES
FROM A TRAFFIC INFRACTION DETECTOR SYSTEM PURSUANT TO
SECTION 316.0083(1)(a), FLORIDA STATUTES, AND THE VENDOR IS
MERELY SORTING THE IMAGES INTO TWO DATABASE QUEUES BASED
ON WRITTEN DIRECTIVES FROM THE MUNICIPALITY?

b. WHETHER A MUNICIPALITY'S CAMERA VENDOR IS ILLEGALLY
EXERCISING THE "POLICE POWER" OF "ISSUING" A TRAFFIC CITATION
WHEN THE VENDOR IS MERELY PROCESSING, PRINTING AND MAILING
THE CITATION TO AN ALLEGED RED LIGHT VIOLATOR AFTER THE LAW
ENFORCEMENT OFFICER FINDS PROBABLE CAUSE FOR A VIOLATION
AND DIRECTS THE VENDOR TO PROCESS, PRINT AND MAIL THE
CITATION?

6. The Attorney General moves this Court to enter a final judgment/order with findings of

fact and conclusions of law that certifies the above two questions as matters of statewide

and great importance to promote the uniform administration of justice throughout the

State of Florida.

WHEREFORE, the Attorney General prays this Honorable Court enter a final

judgment/order with findings of fact, conclusions of law, and a statement of issues of great
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public importance that certifies the above questions to the Third District Court of Appeal as a

matter of statewide importance to allow for the uniform administration ofjustice throughout the

State of Florida.

CERTIFICATE OF SERVICE

I hereby certify that on July 30, 2015, I electronically filed the foregoing with the Clerk

of Circuit Court by using the Florida Courts E-Filing Portal, which will electronically serve

copies to of the foregoing to Ted Hollander, Esq., counsel for Defendant, at

tedhollander@theticketelinic.com, and to Edward G. Guedes, Esq. and Samuel I. Zeskind, Esq.,

for the State (City ofAventura), at EGuedes@wsh-law.com and SZeskind@wsh-law.com.

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

/s/ Robert Dietz
Robert Dietz, Assistant Attorney General
Florida Bar No. 0845523
Office of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
Tampa, FL 33602-5242
Tel: (813) 233-2880
Fax: (813) 233-2886
For Attorney General as Intervener
robert.dietz@myfloridalegal.com
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IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2014-TR-000A36-90ZE-00

Plaintiff,
Citation No.: A3690ZE

v.
r: s s2 ¡=

LUIS A. TORRES JIMENEZ,

Defendant. o

ORDER ON ATTORNEY GENERAL'S NOTICE OF DESIRE TO BE I Á pp<o - o
THIS CAUSE came for consideration on the Attorney General's Notice bi ire to

Heard in this matter, and the Court having reviewed the notice and file and being otherwise fully
advised in the premises, it is therefore

ORDERED AND ADJUDGED as follows:
L The parties are hereby noticed that the Attomey General shall be heard as an

intervener in this matter.
2. The pardes shall deliver all documents to end consider the Attomey General to be a

patty in this action.
DONE AND ORDERED in Miami-Dade County this day of /' 2015.

TVEN LÉIPMAN
COUNTY JUDGE

cc: Robert Dietr, Assistant Attorney General, RobertDietadtbnytloridalenal.com
Samuel Zeskind and Edward Guedes at SZeskind(&wsh-law.com and EGuedesdthysh-law.com
Ted L. Hollander, Esq., for Defendant, at tedhogandetetheticketolinic.com
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IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA,
Case No.: 13-2014-TR-000A36-90ZE-00

Plaintiff,
Citation No.: A3690ZE . .., ·-n

LUIS A. TORRES JIMENEZ, -n

Defendant.

ORDER ON ATTORNEY GENERAL'S MOTION FOR COURT TO CdN9fpER
ATTORNEY GENERAL'S WRITTEN CLOSING ARGUMENT FILED JULY �5754,201

THIS CAUSE having come for consideration on the Attorney General's Motion for Court
to Consider Attorney General's Written Closing Argument filed July 24, 2015, in this matter,

and the Court having reviewed the motion and file and being otherwise fully advised in the
premises, it is therefore

ORDERED AND ADJUDGED that Attorney General's Motion for Court to Consider
Attorney General's Written Closing Argument filed July 24, 2015, is hereby GRANTED.

DONE AND ORDERED in Miami-Dade County this 30 day of -7v \3 , 2015.

ÓTÉVE LEIFM
COUNTY JUDGE

cc: Robert Dietz, Assistant Attorney General, Robert.Dietz@myfloridalegal.com
Samuel Zeskind and Edward Guedes at SZeskind@wsh-law.com and EGuedes@wsh-law.com
Ted L. Hollander, Esq., for Defendant, at tedhollander(dttheticketelinic.com
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Report: PRAE sBulkFile:PRAE001

PROGRAM: TRFB249 PRAECIPE FOR COURT NOTICES MAILED ON : SEP 18 2015 PAGE NUMBER: 1260 SG X

TRIAL MONDAY , 10/05/2015 AT 9:00 AM. LOCATION: JUSTICE BUILDING RM 5-4 . JUDGE: A-HEARING-OFFICER

,.----------CASE NUMBER(S)-----------------RECIPIENTTYPE AND NAME-------- -------RECIPIENT ADDRESS-------------------CODES
A3690ZE (I) DFND: LUIS A TORRES JIMENEZ 274 NW 132ND PL MIAMI FL 33182

ATNY: TED L HOLLANDER 2298 S. DIXIE HIGHWAY MIAMI FL 33133

LEGEND: DFND=DEFENDANT ATNY-ATTORNEY CUST=CUSTODIAN BNDM=BONDSMAN REFN=REFUNDEE PR/G=PARENT/GUARDIAN WITN=WITNESS REHB=REHAB PROGRAM
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Filing # 32575679 E-Filed 09/28/2015 04:15:33 PM

IN THE COUNTY COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

TRAFFIC DIVISION

CASE NO. A3690ZE

STATE OF FLORIDA, by and through the
CITY OF AVENTURA,

Plaintiff/Appellant,

v.

LUIS TORRES JIMENEZ,

Defendant/Appellee.

NOTICE OF APPEAL OF FINAL ORDER CERTIFYING QUESTIONS TO BE OF
GREAT PUBLIC IMPORTANCE

NOTICE IS GIVEN that plaintiff/appellant, City of Aventura ("City"), acting on behalf

of the State of Florida and pursuant to Fla. R. App. P. 9.160(b), appeals to the Third District

Court of Appeal the order of this Court dated and rendered on September 25, 2015. A true and

correct copy of the order is attached as Exhibit A. The nature of the order is a final order

granting defendant's motion to dismiss his red light camera citation and certifying questions to

the Third District Court of Appeal as being of great public importance.'

¹ As operator of the red light camera program that resulted in the issuance of the uniform
traffic citation at issue, the City prosecuted the violation in place of the State of Florida.
The State of Florida appeared as an interested party through the Office of the Attorney
General.

WEISS SEROTA HELFMAN GOLE & BIERMAN, P.L.

1100



CASE NO. A3690ZE

WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.
2525 Ponce de Leon Boulevard, Ste. 700
Coral Gables, Florida 33134
Telephone: (305) 854-0800
Facsimile: (305) 854-2323

By: Isl Edward G. Guedes
EDWARD G. GUEDES
Florida Bar No. 768103
Prim. E-mail: eguedes@wsh-law.com
Sec. E-mail: szavala@wsh-law.com
SAMUEL I. ZESKIND
Florida Bar No. 043033
Prim. E-mail: szeskind@wsh-law.com
Sec. e-mail: ozuniga@wsh-law.com

Counselfor City ofAventura

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served via E-Portal

upon the following counsel of record this 25th day of September, 2015:

Ted L. Hollander, Esq. Robert Dietz, Esq.
(TedHollander@theticketelinic.com) (robert.dietz@myfloridalegal.com)
Gold and Associates, P.A., Assistant Attorney General
d/b/a The Ticket Clinic, a law firm Office of the Attorney General
2298 S. Dixie Highway General Civil Tampa Bureau
Miami, Florida 33133 501 E. Kennedy Blvd., Suite 1100

Tampa, Florida 33602-5242
Counselfor Defendant

Counselfor the State ofFlorida

Is/ Edward G. Guedes
EDWARD G. GUEDES

2
WEISS SEROTA HELFMAN GOLE & BIERMAN, P.L.
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IN THE COUNTY COURT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

TRAFFIC DIVISION

CASE NO.: A3690ZE

THE STATE OF FLORIDA, JUDGE STEVEN LEIFMAN
Plaintiff,

vs.

LUIS TORRES JIMENEZ,
Defendant.

ORDER GRANTING MOTION TO DISMISS RED LIGHT CITATION AND
CERTIFING QUESTIONS TO THE THIRD DISTSRICT COURT OF APPEAL

THIS CAUSE came on to be heard on the Defendant's Motion to dismiss the above

styled citation. The Court held an evidentiary hearing on June 15, 2015, considered the written

closing arguments submitted by the Defense and the City of Aventura and the Attorney

General's Motion to Certify Questions, the case law, and being otherwise fully advised in the

premises, finds:

PROCEDURAL BACKGROUND

Pursuant to §316.0083, Fla. Stat., the Defendant was issued a Notice of Violation (NOV)

for failure to stop at a red light as required by law which was detected by a red light camera

located in the City of Aventura (City). The Defendant did not respond to any of the options

afforded by the statute and a Uniform Traffic Citation (UTC) was issued for the infraction. The

Defendant filed a motion to dismiss the UTC making three arguments. First, the City

impermissibly delegated its police power to its vendor American Traffic Solutions (ATS) by

allowing the pre-screening of red light camera data before sending it to the City for review.

1
Exhibit "A"
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Second, the City delegated to ATS the task of transmitting the UTC to the Clerk in violation of

§316.650(3)(c). Finally, this Court is bound by the Fourth District Court of Appeal's opinion in

Hollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014) to dismiss the UTC because the

procedures utilized by the City are analogous to those found to be an improper delegation of

police powers. The City and the Attorney General argue that the Defendant's reliance on Arem is

misplaced because the procedures employed by the City do not give ATS the "unfettered

discretion" found to be impermissible by Arem.

At the evidentiary hearing the Defendant called no witnesses; instead he relied solely on

the record from the Arem case as binding authority. The Defense argues because the contractual

provisions between the City and ATS in this case are identical to the contractual provisions

considered in the Arem decision that this Court has no discretion to disagree with the decision.

Additionally, the Defense submitted contracts and orders from Davie, Fort Lauderdale and

Boynton Beach as persuasive authority.

The City and the Attorney General argue the Defendant failed to meet his burden ofproof

because he failed to show that there was some illegal delegation of powers. The Court

determined that evidence was necessary to show whether the procedures employed by the City

are the same as those found impermissible by Arem. The City called Sergeant Jeff Burns and

Officer Jeanette Castro of the City of Aventura's Police Department, two ATS employees

Debbie Duff and Stephanie Lord, and Sonny Thomas from the Miami-Dade County Clerk's

Office to establish the procedures followed by City and ATS in this case.

FINDINGS OF FACT FROM EVENTARIY HEARING

The City first entered into a contract with ATS in 2008 to provide red light cameras and

software data based services when the City began to enforce red light violations via the use of

2
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cameras pursuant to a City Ordinance. One of the services provided by ATS in the contract was

to review the images captured by the red light cameras to determine which images should be sent

to the City police and which images should not be sent. The 2008 contract in Exhibit D,

Paragraph 3 states:

The vendor shall make the initial determination that the image meets the
requirements of the Ordinance and this Agreement, and is otherwise sufficient to
enable the City of meet its burden of demonstrating a violation of the Ordinance.
If the Vendor determines that the standards are not met, the image shall not be
processed any further.

After Florida Statute §316.0083 was enacted in 2010, the City made amendments to its contract

with ATS that were deemed necessary to comply with the statute. To reflect the review allowed

by the statute, Exhibit D, Paragraph 3 was amended and now reads:

Vendor shall act as City's agent for the limited purpose of making an initial
determination of whether the recorded images should be forwarded to an
authorized employee to determine whether an infraction has occurred and shall
not forward for processing those recorded images that clearly fail to establish the
occurrence of an infraction.

The procedure used to provide this review process involves ATS looking at the images collected

by the red light cameras. These images include two still photographs, referred to as the A-Shot

and B-Shot, along with a twelve (12) second video clip. These images are sorted into two groups;

those to be forwarded to the City's police for determination whether a violation has occurred and

those the City's police have determined they do not want forwarded. Of the thousands of red

light camera images captured each month, the City's police review approximately 5,000 for

potential violations. ATS does not forward several thousand images each month. The police

save time by having ATS sort out those images the police do not want forwarded. Sergeant

Burns testified the police would be overwhelmed reviewing potential violations if they had to

view every image captured by the cameras.

3
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In order for ATS's review and sorting to take place the City provided ATS with detailed

directives through a document entitled Business Rules Questionnaire (BRQ). The BRQ, in

sections 4 and 6, contains a series of questions and scenarios by which the City dictates to ATS

which images to forward to the police for their determination if probable cause exists that a

violation has occurred and those not to forward because the police have determined they would

not approve it as a violation. The directives are fairly straight forward and call for the majority of

the images to be forwarded. Section 4 of the BRQ defines the criteria the City's police have

established for forwarding a possible red light violation. The BRQ requires ATS to forward all

images on straight through and left turns when the A-Shot shows the vehicle's front tires are

behind the stop line and the B-Shot shows the entire vehicle has crossed the stop line while the

light is red. The police have provided an exemption to the B-Shot requirement that the entire

vehicle crosses the stop line for trucks pulling trailers unless the video supports the violation.

Sergeant Burns explained, due to the length of these vehicles, the truck in B-Shot may appear to

be over the stop line, but has actually stopped with the trailer still behind the stop line which

requires looking at the video to see if it continues through the intersection without stopping.

This section requires when the A-Shot shows the front tires are on or slightly over the line the

images must be forwarded if the video, which begins before the A-Shot is taken, shows the tires

were behind the stop line when the light turned red. Regarding right turns on red, if the vehicle

did not make a full and complete stop, but slow-rolls through the turn and the indicated speed is

less than fifteen (15) miles per hour, the directive is not to forward. This is because the statute

only requires the turn be made in a careful and prudent manner and the City's police have

determined they will not prosecute on vehicles going under that threshold speed. The City has

provided a list of intersections with posted no right turn on red signs and all turns made on a red

4
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light at those locations are to be forwarded. Additionally, Section 4 contains directives to

forward in situations where a LED traffic light is showing all lights unlit or incandescent bulb

traffic light is showing red lit with yellow fading. Section 6 directs an image of any emergency

vehicle going through a red light with its emergency lights activated is not to be forwarded.

However, if the emergency lights are not activated the image must be forwarded. Images of any

government vehicle belonging to the City or any neighboring city going through a red light must

be forwarded. Vehicle's plates that do not match the make or model returned from DVM or those

with handicapped plates are required to be forwarded. An additional situation where the images

are not forwarded is when the plates are unreadable.

The review and sorting conducted by ATS is done by trained processors who have two

computer screens in front of them. They look at the images captured by the red light cameras on

one screen then review the images against the City's BRQ on the second screen. The images

meeting the City's BRQ requirements to forward to the police are placed in a working queue.

The images that the BRQ requires not to forward are placed in a non-working queue. Both of

these queues are contained within the same database and each queue is available for police

review. The goal of ATS is to accurately process the images according to the City's BRQ. Once

the processor places the images into the City's respective queues there is no further human

involvement by ATS. The police also have access to a report screen that provides the number of

images in the non-working queue and the reasons for not forwarding each image. Sergeant Burns

stated he does review this report.

The ATS processors receive extensive training prior to being certified to process the

images. This training begins with one week of classroom instruction on the computer system,

steps needed to process images, and how to work with a BRQ. An eight week training period
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follows where a one-on-one coach works with each trainee to make sure they are following the

BRQ. Daily, the coach quality checks the trainee's work for accuracy, and a formal audit of

100% of each trainee's work is conducted. Trainees are instructed that the most important

principle is if they have any doubt or if the images show something not covered by the BRQ,

then the images must be forwarded to the police. Upon successful completion of training the

processors are certified. All certified processors have a random percentage of their work audited

weekly which receives a performance score used as part of their yearly performance review. Any

processor whose weekly score falls below 90% is sent for retraining. If performance standards

are still not met counseling and further training is given. Processors who still do not achieve the

minimum required score are terminated.

To access the database containing the City's working queue, a police officer assigned to

red light camera enforcement must log on to the server with their own unique user ID and

password. The officer then reviews the images for each potential violation to make a

determination whether there is probable cause to believe that an infraction has occurred. The

officer uses the same decision making process in determine whether an infraction has occurred

when viewing the red light camera images as would be used when issuing an infraction roadside.

Of the images reviewed by the City's police officers, only between sixty-five percent (65%) and

seventy percent (70%) are approved as a violation. If the officer determines an infraction has

occurred, the officer selects the "accept" button. By selecting "accept" the officer authorizes the

issuance of the NOV and the placement of his/her electronic signature and badge number on the

NOV. At the same time, the officer also authorizes his/her signature to be placed on a UTC if no

action is taken on the NOV during the statutory time allowed. Although the officer never sees the

completed NOV or the UTC, all of the information required to be contained on both of these
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documents is contained within the images and data reviewed by the officer when determining

whether an infraction has been committed. When the officer selects the "accept" button to begin

the prosecution of a red light camera infraction, all further statutory steps from creation and

printing of the NOV and UTC, their mailing, and the transmitting of the UTC data to the Clerk is

an entirely automated process generated according to the instructions contained in the City's

BRQ without any decision making or input from ATS.

Mr. Thomas, who is employed by the Miami-Dade County Clerk of the Court in the

Technical Services Division, testified about the technical workings for acceptance of both

electronic citations (E-citations) and red light camera E-citations. In 2004, the Clerk began

accepting E-citations. At present, approximately forty (40) law enforcement agencies file their

citations electronically. When a city's police officer issues a citation roadside, the E-citation

information is first transmitted electronically from the officer's laptop or handheld device to that

agency's server which then transfers the data to the Clerk of Court. Mr. Thomas explained that

there are a number of requirements which must be complied with prior to acceptance of any E-

citation. A document entitled Interface Control contains all the terms, conditions, and

requirements, as dictated by the State, which must be complied with by any agency before

approval is given to file E-citations. In 2010, police departments began asking the Clerk to

receive red light camera E-citations on their behalf directly from their vendor's server. The

vendor had to comply with all the same requirements contained in the Interface Control before

being issued a user ID and password to transmit the E-citations. While red light camera E-

citations transmissions are activated and come from the vendor's server, everything else is the

same as E-citations coming from a police server. In addition, there is a list of E-citation vendors

approved by the State of Florida which includes ATS. The City's BRQ specifies that ATS is to

7

1108



provide the UTC data to the Clerk electronically. This is done at the same time the UTC is

generated. The UTC data received by the Clerk is totally automated with no human involvement

based on the police officer's affirmative selection of the "accept" button after making the

probable cause determination. .

THE AREM CASE

The trial court in Arem dismissed the red light camera citation finding that Hollywood's

procedure was contrary to §316.0083(1)(a) and §316.650(3)(c). The only testimony presented in

Arem at trial was by the traffic infraction enforcement officer (TIEO) who reviewed the images

forwarded by their vendor ATS (the same vendor as in the case before this Court) and hit the

"accept" button to generate the NOV. The TIEO had no further involvement with the process.

Based on this testimony, the trial court ruled the subsequent UTC was issued by ATS rather than

the TIEO as required by §316.0083. The testimony also showed that the TIEO believed ATS was

communicating with the Clerk after the UTC was issued, but had no personal knowledge of what

information was sent or when it was sent. The trial court further ruled the TIEO did not

personally provide electronically transmitted UTC data to the court, but allowed that task to be

delegated to ATS in violation of §316.650(3)(c). At a motion for rehearing, Hollywood

attempted to present evidence of the actual procedures used in generating and transmitting the

UTC by calling a representative of ATS. The trial court did not allow testimony, ruling the

evidence was not relevant.

The trial court certified the following three questions of great public importance to the

Fourth District Court of Appeal for consideration.

1. Does Florida Statute 316.0083 (1)(a) authorize a municipality to delegate and
have a private vendor actually issue Florida Uniform Traffic Citations, when
notices of violation (also issued by the vendor), are not complied with, where the
only involvement of the traffic infraction enforcement officer in the entire process
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is to push a button saying "Accept" after having viewed the image of an alleged
violation electronically transmitted by the vendor?

2. Does Florida Statute 316.650(3)(c) permit a traffic infraction enforcement
officer to delegate to a non-governmental entity, such as a private vendor of a
municipality, his or her statutory duty to electronically transmit a replica of traffic
citation data to a court having jurisdiction over the alleged offense or its traffic
violations bureau?

3. And if the answer is in the negative to either question, is dismissal the
appropriate remedy?

The Fourth District answered the first question in the negative finding "the City is not

authorized to delegate police power by entering into a contract that allows a private vendor to

screen data and decide whether a violation has occurred before sending that data to a traffic

infraction enforcement officer ("TIEO") to use as the basis for authorizing a citation." While

acknowledging the delegation of the review of the images is authorized by §316.0083, the Fourth

District stated the statute does not authorize a vendor to issue citations as "only law enforcement

officers and traffic enforcement officers are entitled to determine who gets prosecuted for red

light violations." The Fourth District found that process set forth in Exhibit D of the contract

"requires ATS to send images and information regarding the violation to the TIEO only if ATS

determines in its sole discretion that certain standards have been met and ATS may withhold

sending information if it determines that those standards were not met." The Fourth District

concluded that this contract provision allowed ATS to use unfettered discretion to decide which

images to send to the police and which not to send. Additionally, they believed that for all

practical purposes it was ATS who initially determined who is subject to prosecution because

ATS "controls what information is, or is not, made available for the officer's consideration." As

a result, the Fourth District found the process set forth in the contract did not comply with
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statutory requirements, therefore, the citation was issued without authority and dismissal was the

proper remedy. The second certified question was not addressed.

ANALYSIS

The question is whether the contract and the procedures used in this case are the same as

those in place in Hollywood which Arem found to be per se contrary to the statute. The contract

between the City and ATS here is the same as between Hollywood and ATS. The basic

procedure here is the same as found by the trial court in Arem. ATS performs an initial review of

the images to be forwarded to the officer who accepts those found to be a violation. The parties

agreed that Hollywood had a BRQ similar to the BRQ in this case and ATS processed it in the

same manner as testified to here. The UTC is generated in the same manner as it was in the Arem

case. However, the record in Arem shows, and the parties agree, that no evidence was presented

to the trial court below regarding how the actual process worked. Additionally, because the

initial review procedures were not at issue until the second Arem opinion was issued, no

evidence regarding the existence of a BRQ and its implementation was ever submitted.

In Arem, the Fourth District in answering "No" to the first certified question made two

basic findings: 1) only law enforcement officers are authorized to issue a UTC and a city may

not delegate to a vendor the ability to issue the UTC, and 2) the law does not allow a city to

outsource the ability to review images to a vendor and then allow the vendor to use unfettered

discretion to decide which images to send to the police. This Court is bound by the decisions of a

district court of appeal. Pardo v. State, 596 So. 2d 665, 666 (Fla. 1992). This Court is without

discretion to ignore the Arem decision and must dismiss this case. However, while being duty

bound to follow the decision in Arem, this Court is free to disagree and to express its

disagreement with that decision. State v. Washington, 114 So. 3d 182 (Fla. 3d DCA 2012).
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This Court held a full evidentiary hearing. Many of the facts presented at that hearing are

contrary to the rational used in the Arem decision. In Arem, the Fourth District relied on the

contractual language and a bare finding of facts from the trial court. Because the record below

did not contain any evidence of what procedures were in place to give direction to ATS in its

pre-screening process, the Fourth District did not have the benefit of this information in finding

that ATS was making unilateral and unfettered decisions regarding what images to send or not to

send to the police.

Here the uncontroverted facts, as set forth in more detail in the findings of fact above,

show that ATS in their initial review, which is permitted by Florida Statute §316.0083(1)(a),

have specific straight forward directives provided by the City in its BRQ in sections 4 and 6.

ATS's processors receive extensive training in how to work with the red light images in

conjunction with the BRQ directive. The criteria the City's police have established for

forwarding images requires the A-Shot to show the vehicle's front tires are behind the stop line

and the B-Shot to show the entire vehicle has crossed the stop line while the light is red. In some

instances the BRQ directs that the video clip needs to be viewed in deciding the vehicle's

position during the red light when the A-Shot or B-Shot are not conclusive. Right turns on red

have a directive not to forward images when a vehicle rolls through the turn at less than Fifteen

(15) miles per hour unless there is a no turn on red sign. There are directives how to handle

emergency vehicles and other government vehicles that meet the basic criteria to forward. The

BRQ requires forwarding wherever the DMV information does not match the vehicle in the

image. The processors are trained that when the images show anything not covered by the BRQ

or they have any doubt, the rule they must follow is to forward the images to the police.
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The Defense argues any judgment used by the processors is strictly prohibited by Arem.

While the evidence shows that the ATS processors may have to use some degree of decision

making in pre-sorting the images into the two queues, whatever decision making the processors

use is strictly governed by the BRQ directives from the City. These guidelines, as well as the

training provided to ATS's processors makes it clear that the sole, unilateral, and unfettered

decision making found unacceptable in Arem does not exist in this case. (emphasis added).

Understandably the Arem Court was concerned that the UTC was physically coming from

ATS and not Hollywood. However, the evidence presented here makes it abundantly clear ATS

is only serving as a technical apparatus to mail out the UTC. The sole determination of who will

receive a UTC is actually coming from the City without any human interference from ATS. The

officer logs on to the ATS server to review the images contained in the working queue. The

officer then determines, in the same manner as would be determined for a roadside violation,

whether probable cause exists that a violation has occurred. If the officer finds a violation, an

"accept" button is selected. Contrary to Arem, this is not a rubber stamp process, between thirty

percent (30%) and thirty-five percent (35%) of the images sent to the City's police are rejected

because no probable cause was found. When the officer selects the "accept" button it is an

authorization to place his/her electronic signature and badge number on the NOV which the

statute requires to be first issued to provide options for the vehicle's owner to avoid the issuance

of the UTC. The computer program which is fully automated then prints and mails the NOV. If

the NOV is not complied with within sixty (60) days a UTC is required to be issued. The

computer is programed to automatically print and mail the UTC when the statutory time has

expired. This evidence clearly shows a UTC is only sent out after the officer has reviewed the
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images and made a probable cause determination that a violation of law has occurred and a UTC

is warranted.

This Court would agree that only law enforcement officers are authorized to issue a UTC.

The evidence presented shows that it is in fact the City that is issuing the UTC after the City's

officer has made the initial determination of probable cause and selected the "accept" button to

begin the NOV process. The officer takes no further action to issue the UTC. A fully automated

computer program is triggered to print and mail the UTC based on the owner's failure to elect

any of the options under the time frame contained in the statute. ATS only acts as an electronic

apparatus to print and mail the UTC. The statute provides that the UTC shall be issued by

mailing it by certified mail if the options which exist to satisfy the violation have not occurred

within sixty (60) days of the NOV's issuance. Florida Statute §316.0083(1)(c)1.a. states:

A traffic citation issued under this section shall be issued by mailing the traffic
citation by certified mail to the address of the registered owner of the motor
vehicle involved in the violation if payment has not been made within 60 days
after notification under paragraph (b), if the registered owner has not requested a
hearing as authorized under paragraph (b), or if the registered owner has not
submitted an affidavit under this section.

This process is fully automated with no humans involved after the officer's initial finding of

probable cause.

The Fourth District did not address the issue of whether the transmission of the UTC data

to the Clerk must come directly from the officer issuing it rather than from the ATS server. The

trial court in Arem in concluding that transmission of the UTC data from the vendor was contrary

to the statute, found the officer did not personally provide the UTC data to the Clerk, had no

personal knowledge that ATS transmitted the data, what data was sent, or when it took place.

The Defendant has submitted as persuasive authority several trial court orders from other

counties that have also found only the law enforcement officer can transmit the UTC data to the
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Clerk. The statute controlling the electronic transmission of UTC data for red light camera

infractions to the Clerk is contained in Florida Statute §316.650(3) (c) which states:

If a traffic citation issued under s. 316.0083, the traffic infraction enforcement
officer shall provide by electronic transmission a replica of the traffic citation data
to the court having jurisdiction over the alleged offense or its traffic violations
bureau within 5 days after the date of issuance of the traffic citation to the
violator.

The question then is whether the statutory language that the officer "shall provide" means that

the transmission must be made personally by the officer issuing the UTC as found in the cases

presented by the Defendant.

The evidence presented at the evidentiary hearing established that roadside electronic

transmission of UTC data, known as E-citations, are generated by an officer through a laptop or

handheld computer devise. This information is transmitted to the computer server at the officer's

agency. The Clerk then receives the data through an interface accessed by use of the agency's

user ID and password. The authorization to use the interface and issuance of the user ID is done

in accordance with criteria dictated by the State. These E-citations are not personally or directly

sent by the issuing officer, it is through the officer's decision that a violation has occurred and

the issuance of the UTC that generates process of transmission of the E-citation.

The process by which red light camera light E-citations are approved for interface with

the Clerk is the same as all roadside E-citations except the information comes from the vendor's

server. In addition to police agencies, other E-citation vendors are approved by the State. The

procedure by with the transmission of the UTC data for a red light camera violation is

transmitted to the Clerk, as discussed above, is totally automated without any human

involvement. It is the officer's determination that probable cause exists that a violation has

occurred and the selection of the "accept" button which sets the process in motion. This Court
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finds that the process by which red light camera E-citations are transmitted is no different than

how all other E-citations are transmitted when an officer issues the UTC roadside. The language

of the statute requires that the officer provide the data. This is accomplished by the officer's

affirmative actions; therefore, the fact that the computer program that actually sends the data is

that of a vendor does not violate the statute.

Since this Court is duty bound by the decision of the Fourth District Court of Appeals in

Arem, the citation in this case must be dismissed.

WHEREFORE, it is ORDER AND ADJUDGED that the Defendant's Motion to

Dismiss is GRANTED.

Given the fact that this Court held a full evidentiary hearing which presented additional

relevant evidence not presented to the Arem Court there are questions raised as to whether these

procedural differences make this process valid under the statute. This Court was advised that

there are other lower courts around the state that have declined to follow Arem because of

procedural differences. This leads to differing decisions depending in which county the UTC is

issued. These issues present a statewide application as red light camera programs exist

throughout the state and impact a great many vehicle owners. This Court certifies the following

three questions to the Third District Court of Appeal as a matter of great public importance.

1. Does the review of red light camera images authorized by Florida Statute

§316.0083(1)(a) allow a municipality's vendor, as its agent, to review and then select

which images to forward to the law enforcement officer, where the municipality has

provided the vendor with specific written guidelines for determining which images to

forward or not forward?
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2. If the vendor is permitted to review and then forward images in accordance with a

municipality's written guidelines, is it an illegal delegation of police power for the

vendor to print and mail the UTC, through a totally automated process without human

involvement, after the law enforcement officer has affirmatively made a probable

cause determination and authorizes the prosecution of the violation by selecting the

"accept" button.?

3. Does the fact that the UTC data is electronically transmitted to the Clerk of the Court

from the vendor's server via a totally automated process without human involvement

violate Florida Statute §316.650(3)(c) when it is the law enforcement officer who

affirmatively authorizes the transmission process by selecting the "accept" button?

If any of the above questions is answered in the negative is dismissal of a notice of

violation or uniform traffic citation the appropriate remedy?

DONE AND ORDERED at Miami, Miami-Dade County, Florida this 25* day of

September, 2015.

STEVEN LEIFMAN
COUNTY COURT JUDGE

cc: Robert Dietz, Assistant Attorney General, robert deitz(almyfloridalegal.com
Samuel Zeskind, Attorney for City, szeskind@wsh-law.com.
Ted L. Hollander, Attorney for Defendant, tedhollnader@theticketelinic.com
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Filing # 32619021 E-Filed 09/29/2015 02:28:19 PM

IN THE COUNTY COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

TRAFFIC DIVISION

CASE NO. A3690ZE

STATE OF FLORIDA, by and through the
CITY OF AVENTURA,

Plaintiff/Appellant,

v.

LUIS TORRES JIMENEZ,

Defendant/Appellee.

CITY OF AVENTURA'S MOTION FOR RECOGNITION OF AUTOMATIC STAY AND
EXTENSION OF SAME TO OTHER TRAFFIC COURT PROCEEDINGS

Pursuant to Fla. R. App. P. 9.310, plaintiff, City of Aventura ("City"), hereby moves for

entry of an order (1) recognizing the automatic stay imposed by the City's appeal of this Court's

ruling on September 25, 2015 (the "Order"), in which the Court granted defendant, Luis Torres

Jimenez's ("Jimenez") motion to dismiss his uniform traffic citation ("UTC"); and (2) extending

the effect of such stay across all red light camera proceedings in Miami-Dade County Court.

1. On September 25, 2015, the Court granted Jimenez's motion to dismiss his UTC.

A copy of the Order is attached as Exhibit A. In its ruling, the Court unequivocally expressed its

disagreement with the Fourth District Court of Appeal's ruling in City of Hollywood v. Arem,

154 So. 3d 359 (Fla. 4th DCA 2014) (Order at 10-15), but noted that it was compelled to abide

by Arem. Order at 10. Having noted its disagreement, the Court then certified to the Third
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District Court of Appeal four questions it deemed to be of great public importance. Order at 15-

16.

2. The City fully expects that red light signal violators in Miami-Dade County (at a

minimum), who are issued UTCs after being captured by cameras running the lights, will

interpose the Order as a basis for dismissal of their UTCs. Needless to say, this tactic has the

potential to interfere with camera enforcement of red light signals in Miami-Dade County, to the

detriment not only of law enforcement, but also the safety of citizens.

3. In an effort to expedite appellate review of the Order and obtain answers to this

Court's certified questions, the City promptly filed its notice of appeal on September 28, 2015.

A copy of the notice of appeal is attached as Exhibit B. As soon as the Third District Court of

Appeal has given indication that it has accepted jurisdiction to review the Order - see Fla. R.

App. P. 9.160(e) ("The district court of appeal, in its absolute discretion, shall by order accept or

reject jurisdiction.") - the City intends to file a motion to expedite the appeal in light of the

potential implications of the speedy trial rule (Fla. R. Traf. Ct. 6.325(a)). The City will endeavor

in every respect to bring about the swiftest resolution possible of the appeal.

4. The City's filing of a notice of appeal has the effect of automatically staying the

effect of the Order. See Fla. R. App. P. 9.310(b)(2) ("The timely filing of a notice shall

automatically operate as a stay pending review, except in criminal cases, in administrative

actions under the Administrative Procedure Act, or as otherwise provided by chapter 120,

Florida Statutes, when the state, any public officer in an official capacity, board, commission, or

other public body seeks review...."). Red light signal violations result in non-criminal

proceedings, and therefore, fall within the scope of the rule. See § 316.075(4), Fla. Stat. ("A

2
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violation of this section is a noncriminal traffic infraction, punishable pursuant to chapter 318 as

either a pedestrian violation or, if the infraction resulted from the operation of a vehicle, as a

moving violation.").

5. Notwithstanding this automatic stay, the City fully anticipates that red light

camera defendants in Miami-Dade county will invoke the Order before traffic magistrates, who

may be unfamiliar with the automatic stay provisions of Rule 9.310(b)(2). Consequently, a

division-wide administrative order recognizing the City's automatic stay in this case and

extending its effect to all Miami-Dade County red light camera proceedings pending the Third

District's resolution of the instant appeal will avoid unnecessary litigation and expense.

6. If the Third District ends up concurring with this Court's assessment that Arem

was incorrectly decided or separately determines that it is distinguishable based upon this

Court's factual findings, then the dismissal of Jimenez's citation will be reversed and the so-

called Arem defense will no longer be available to defendants either in Miami-Dade or Monroe

County. In contrast, the prejudice to the City (and to other Miami-Dade municipalities) from

magistrates' failing to recognize the automatic stay is substantial.

7. Absent recognition and extension of the stay of the Order's effect, many UTCs

may be prematurely dismissed not only in county court but in administrative hearings throughout

the county. Those dismissals, in turn, will result in the filing of many protective appeals of those

dismissals, along with the needless payment ofhundreds of thousands of dollars in filing fees, all

funded by taxpayer dollars.'

These appeals will be necessary to preserve appellate rights that would otherwise lapse
from an untimely invocation of appellate jurisdiction.

3
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8. In the absence of an automatic stay, this Court would normally consider two

factors in deciding whether to grant a stay: (i) the party's likelihood of success on the merits,

and (ii) the likelihood of harm should the stay not be granted. Sepich v. Papadopoulos, 145 So.

3d 156, 157 n. 6 (Fla. 3d DCA 2014) (citing Perez v. Perez, 769 So. 2d 389, 391 n. 4 (Fla. 3d

DCA 1999)). As previously noted, the harm to the City (and to other local governments) from a

denial of the extension of stay to all Miami-Dade traffic proceedings is substantial; whereas the

harm to Jimenez is not existent, since the ruling as to his case would be automatically stayed.

9. As for the likelihood of success on the merits, this Court has already expressed its

factual and legal disagreement with the reasoning in Arem, and all but stated that it would have

ruled otherwise were it not for the Court's conviction that it was compelled to follow Arem. The

Third District shares no similar obligation to abide by Arem. This Court's analysis of the issues

is directly on point, and were it not for Arem, would have carried the day. There is no reason to

believe that the Third District, unhampered by the strictures of Arem, would reach a different

conclusion on appeal.2

10. Undersigned counsel has conferred with counsel for Jimenez, who indicates that

Jimenez objects to the relief requested herein.

WHEREFORE, the City of Aventura respectfully requests that the Court enter an order

(i) recognizing the automatic stay afforded by Fla. R. App. P. 9.310(b)(2); and (ii) extending the

2 In fact, as the City noted in its written closing argument, the county courts in Lakeland
(State v. Meador) and Jacksonville (State v. Langham) independently reached the
conclusion that Arem did not mandate dismissal of UTCs under comparable facts.

4
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effect of such stay across all Miami-Dade County red light camera proceedings in county court

until such time as the appeal of the Order is concluded.

WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.
2525 Ponce de Leon Boulevard, Ste. 700
Coral Gables, Florida 33134
Telephone: (305) 854-0800
Facsirnile: (305) 854-2323

By: Isl Edward G. Guedes
EDWARD G. GUEDES
Florida Bar No. 768103
Prim. E-mail: eguedes@wsh-law.com
Sec. E-mail: szavala@wsh-law.com
SAMUEL I. ZESKIND
Florida Bar No. 043033
Prim. E-mail: szeskind@wsh-law.com
Sec. e-mail: ozuniga@wsh-law.com

Counselfor City ofAventura
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served via E-Portal

upon the following counsel of record this 25th day of September, 2015:

Ted L. Hollander, Esq. Robert Dietz, Esq.
(TedHollander@theticketelinic.com) (robert.dietz@,myfloridalegal.com)
Gold and Associates, P.A., Assistant Attorney General
d/bla The Ticket Clinic, a law firm Office of the Attorney General
2298 S. Dixie Highway General Civil Tampa Bureau
Miami, Florida 33133 501 E. Kennedy Blvd., Suite 1100

Tampa, Florida 33602-5242
Counselfor Defendant

Counselfor the State ofFlorida

Isl Edward G. Guedes
EDWARD G. GUEDES
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IN THE COUNTY COURT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

TRAFFIC DIVISION

CASE NO.: A3690ZE

THE STATE OF FLORIDA, JUDGE STEVEN LEIFMAN
Plaintiff,

vs.

LUIS TORRES JIMENEZ,
Defendant.

ORDER GRANTING MOTION TO DISMISS RED LIGHT CITATION AND
CERTIFING QUESTIONS TO THE THIRD DISTSRICT COURT OF APPEAL

THIS CAUSE came on to be heard on the Defendant's Motion to dismiss the above

styled citation. The Court held an evidentiary hearing on June 15, 2015, considered the written

closing arguments submitted by the Defense and the City of Aventura and the Attorney

General's Motion to Certify Questions, the case law, and being otherwise fully advised in the

premises, finds:

PROCEDURAL BACKGROUND

Pursuant to §316.0083, Fla. Stat., the Defendant was issued a Notice of Violation (NOV)

for failure to stop at a red light as required by law which was detected by a red light camera

located in the City of Aventura (City). The Defendant did not respond to any of the options

afforded by the statute and a Uniform Traffic Citation (UTC) was issued for the infraction. The

Defendant filed a motion to dismiss the UTC making three arguments. First, the City

impermissibly delegated its police power to its vendor American Traffic Solutions (ATS) by

allowing the pre-screening of red light camera data before sending it to the City for review.

1 EXHIBIT "A"
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Second, the City delegated to ATS the task of transmitting the UTC to the Clerk in violation of

§316.650(3)(c). Finally, this Court is bound by the Fourth District Court of Appeal's opinion in

Hollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014) to dismiss the UTC because the

procedures utilized by the City are analogous to those found to be an improper delegation of

police powers. The City and the Attorney General argue that the Defendant's reliance on Arem is

misplaced because the procedures employed by the City do not give ATS the "unfettered

discretion" found to be impermissible by Arem.

At the evidentiary hearing the Defendant called no witnesses; instead he relied solely on

the record from the Arem case as binding authority. The Defense argues because the contractual

provisions between the City and ATS in this case are identical to the contractual provisions

considered in the Arem decision that this Court has no discretion to disagree with the decision.

Additionally, the Defense submitted contracts and orders from Davie, Fort Lauderdale and

Boynton Beach as persuasive authority.

The City and the Attorney General argue the Defendant failed to meet his burden of proof

because he failed to show that there was some illegal delegation of powers. The Court

determined that evidence was necessary to show whether the procedures employed by the City

are the same as those found impermissible by Arem. The City called Sergeant Jeff Burns and

Officer Jeanette Castro of the City of Aventura's Police Department, two ATS employees

Debbie Duff and Stephanie Lord, and Sonny Thomas from the Miami-Dade County Clerk's

Office to establish the procedures followed by City and ATS in this case.

FINDINGS OF FACT FROM EVENTARIY HEARING

The City first entered into a contract with ATS in 2008 to provide red light cameras and

software data based services when the City began to enforce red light violations via the use of
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cameras pursuant to a City Ordinance. One of the services provided by ATS in the contract was

to review the images captured by the red light cameras to determine which images should be sent

to the City police and which images should not be sent. The 2008 contract in Exhibit D,

Paragraph 3 states:

The vendor shall make the initial determination that the image meets the
requirements of the Ordinance and this Agreement, and is otherwise sufficient to
enable the City of meet its burden of demonstrating a violation of the Ordinance.
If the Vendor determines that the standards are not met, the image shall not be
processed any further.

After Florida Statute §316.0083 was enacted in 2010, the City made amendments to its contract

with ATS that were deemed necessary to comply with the statute. To reflect the review allowed

by the statute, Exhibit D, Paragraph 3 was amended and now reads:

Vendor shall act as City's agent for the limited purpose of making an initial
determination of whether the recorded images should be forwarded to an
authorized employee to determine whether an infraction has occurred and shall
not forward for processing those recorded images that clearly fail to establish the
occurrence of an infraction.

The procedure used to provide this review process involves ATS looking at the images collected

by the red light cameras. These images include two still photographs, referred to as the A-Shot

and B-Shot, along with a twelve (12) second video clip. These images are sorted into two groups;

those to be forwarded to the City's police for determination whether a violation has occurred and

those the City's police have determined they do not want forwarded. Of the thousands of red

light camera images captured each month, the City's police review approximately 5,000 for

potential violations. ATS does not forward several thousand images each month. The police

save time by having ATS sort out those images the police do not want forwarded. Sergeant

Burns testified the police would be overwhelmed reviewing potential violations if they had to

view every image captured by the cameras.
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In order for ATS's review and sorting to take place the City provided ATS with detailed

directives through a document entitled Business Rules Questionnaire (BRQ). The BRQ, in

sections 4 and 6, contains a series of questions and scenarios by which the City dictates to ATS

which images to forward to the police for their determination if probable cause exists that a

violation has occurred and those not to forward because the police have determined they would

not approve it as a violation. The directives are fairly straight forward and call for the majority of

the images to be forwarded. Section 4 of the BRQ defines the criteria the City's police have

established for forwarding a possible red light violation. The BRQ requires ATS to forward all

images on straight through and left turns when the A-Shot shows the vehicle's front tires are

behind the stop line and the B-Shot shows the entire vehicle has crossed the stop line while the

light is red. The police have provided an exemption to the B-Shot requirement that the entire

vehicle crosses the stop line for trucks pulling trailers unless the video supports the violation.

Sergeant Burns explained, due to the length of these vehicles, the truck in B-Shot may appear to

be over the stop line, but has actually stopped with the trailer still behind the stop line which

requires looking at the video to see if it continues through the intersection without stopping.

This section requires when the A-Shot shows the front tires are on or slightly over the line the

images must be forwarded if the video, which begins before the A-Shot is taken, shows the tires

were behind the stop line when the light turned red. Regarding right turns on red, if the vehicle

did not make a full and complete stop, but slow-rolls through the turn and the indicated speed is

less than fifteen (15) miles per hour, the directive is not to forward. This is because the statute

only requires the turn be made in a careful and prudent manner and the City's police have

determined they will not prosecute on vehicles going under that threshold speed. The City has

provided a list of intersections with posted no right turn on red signs and all turns made on a red
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light at those locations are to be forwarded. Additionally, Section 4 contains directives to

forward in situations where a LED traffic light is showing all lights unlit or incandescent bulb

traffic light is showing red lit with yellow fading. Section 6 directs an image of any emergency

vehicle going through a red light with its emergency lights activated is not to be forwarded.

However, if the emergency lights are not activated the image must be forwarded. Images of any

government vehicle belonging to the City or any neighboring city going through a red light must

be forwarded. Vehicle's plates that do not match the make or model returned from DVM or those

with handicapped plates are required to be forwarded. An additional situation where the images

are not forwarded is when the plates are unreadable.

The review and sorting conducted by ATS is done by trained processors who have two

computer screens in front of them. They look at the images captured by the red light cameras on

one screen then review the images against the City's BRQ on the second screen. The images

meeting the City's BRQ requirements to forward to the police are placed in a working queue.

The images that the BRQ requires not to forward are placed in a non-working queue. Both of

these queues are contained within the same database and each queue is available for police

review. The goal of ATS is to accurately process the images according to the City's BRQ. Once

the processor places the images into the City's respective queues there is no further human

involvement by ATS. The police also have access to a report screen that provides the number of

images in the non-working queue and the reasons for not forwarding each image. Sergeant Burns

stated he does review this report.

The ATS processors receive extensive training prior to being certified to process the

images. This training begins with one week of classroom instruction on the computer system,

steps needed to process images, and how to work with a BRQ. An eight week training period
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follows where a one-on-one coach works with each trainee to make sure they are following the

BRQ. Daily, the coach quality checks the trainee's work for accuracy, and a formal audit of

100% of each trainee's work is conducted. Trainees are instructed that the most important

principle is if they have any doubt or if the images show something not covered by the BRQ,

then the images must be forwarded to the police. Upon successful completion of training the

processors are certified. All certified processors have a random percentage of their work audited

weekly which receives a performance score used as part of their yearly performance review. Any

processor whose weekly score falls below 90% is sent for retraining. If performance standards

are still not met counseling and further training is given. Processors who still do not achieve the

minimum required score are terminated.

To access the database containing the City's working queue, a police officer assigned to

red light camera enforcement must log on to the server with their own unique user ID and

password. The officer then reviews the images for each potential violation to make a

determination whether there is probable cause to believe that an infraction has occurred. The

officer uses the same decision making process in determine whether an infraction has occurred

when viewing the red light camera images as would be used when issuing an infraction roadside.

Of the images reviewed by the City's police officers, only between sixty-five percent (65%) and

seventy percent (70%) are approved as a violation. If the officer determines an infraction has

occurred, the officer selects the "accept" button. By selecting "accept" the officer authorizes the

issuance of the NOV and the placement of his/her electronic signature and badge number on the

NOV. At the same time, the officer also authorizes his/her signature to be placed on a UTC if no

action is taken on the NOV during the statutory time allowed. Although the officer never sees the

completed NOV or the UTC, all of the information required to be contained on both of these
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documents is contained within the images and data reviewed by the officer when determining

whether an infraction has been committed. When the officer selects the "accept" button to begin

the prosecution of a red light camera infraction, all further statutory steps from creation and

printing of the NOV and UTC, their mailing, and the transmitting of the UTC data to the Clerk is

an entirely automated process generated according to the instructions contained in the City's

BRQ without any decision making or input from ATS.

Mr. Thomas, who is employed by the Miami-Dade County Clerk of the Court in the

Technical Services Division, testified about the technical workings for acceptance of both

electronic citations (E-citations) and red light camera E-citations. In 2004, the Clerk began

accepting E-citations. At present, approximately forty (40) law enforcement agencies file their

citations electronically. When a city's police officer issues a citation roadside, the E-citation

information is first transmitted electronically from the officer's laptop or handheld device to that

agency's server which then transfers the data to the Clerk of Court. Mr. Thomas explained that

there are a number of requirements which must be complied with prior to acceptance of any E-

citation. A document entitled Interface Control contains all the terms, conditions, .and

requirements, as dictated by the State, which must be complied with by any agency before

approval is given to file E-citations. In 2010, police departments began asking the Clerk to

receive red light camera E-citations on their behalf directly from their vendor's server. The

vendor had to comply with all the same requirements contained in the Interface Control before

being issued a user ID and password to transmit the E-citations. While red light camera E-

citations transmissions are activated and come from the vendor's server, everything else is the

same as E-citations coming from a police server. In addition, there is a list of E-citation vendors

approved by the State of Florida which includes ATS. The City's BRQ specifies that ATS is to
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provide the UTC data to the Clerk electronically. This is done at the same time the UTC is

generated. The UTC data received by the Clerk is totally automated with no human involvement

based on the police officer's affirmative selection of the "accept" button after making the

probable cause determination. .

THE AREM CASE

The trial court in Arem dismissed the red light camera citation finding that Hollywood's

procedure was contrary to §316.0083(1)(a) and §316.650(3)(c). The only testimony presented in

Arem at trial was by the traffic infraction enforcement officer (TIEO) who reviewed the images

forwarded by their vendor ATS (the same vendor as in the case before this Court) and hit the

"accept" button to generate the NOV. The TIEO had no further involvement with the process.

Based on this testimony, the trial court ruled the subsequent UTC was issued by ATS rather than

the TIEO as required by §316.0083. The testimony also showed that the TIEO believed ATS was

communicating with the Clerk after the UTC was issued, but had no personal knowledge of what

information was sent or when it was sent. The trial court further ruled the TIEO did not

personally provide electronically transmitted UTC data to the court, but allowed that task to be

delegated to ATS in violation of §316.650(3)(c). At a motion for rehearing, Hollywood

attempted to present evidence of the actual procedures used in generating and transmitting the

UTC by calling a representative of ATS. The trial court did not allow testimony, ruling the

evidence was not relevant.

The trial court certified the following three questions of great public importance to the

Fourth District Court of Appeal for consideration.

1. Does Florida Statute 316.0083 (1)(a) authorize a municipality to delegate and
have a private vendor actually issue Florida Uniform Traffic Citations, when
notices of violation (also issued by the vendor), are not complied with, where the
only involvement of the traffic infraction enforcement officer in the entire process
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is to push a button saying "Accept" after having viewed the image of an alleged
violation electronically transmitted by the vendor?

2. Does Florida Statute 316.650(3)(c) permit a traffic infraction enforcement
officer to delegate to a non-governmental entity, such as a private vendor of a
municipality, his or her statutory duty to electronically transmit a replica of traffic
citation data to a court having jurisdiction over the alleged offense or its traffic
violations bureau?

3. And if the answer is in the negative to either question, is dismissal the
appropriate remedy?

The Fourth District answered the first question in the negative finding "the City is not

authorized to delegate police power by entering into a contract that allows a private vendor to

screen data and decide whether a violation has occurred before sending that data to a traffic

infraction enforcement officer ("TIEO") to use as the basis for authorizing a citation." While

acknowledging the delegation of the review of the images is authorized by §316.0083, the Fourth

District stated the statute does not authorize a vendor to issue citations as "only law enforcement

officers and traffic enforcement officers are entitled to determine who gets prosecuted for red

light violations." The Fourth District found that process set forth in Exhibit D of the contract

"requires ATS to send images and information regarding the violation to the TIEO only if ATS

determines in its sole discretion that certain standards have been met and ATS may withhold

sending information if it determines that those standards were not met." The Fourth District

concluded that this contract provision allowed ATS to use unfettered discretion to decide which

images to send to the police and which not to send. Additionally, they believed that for all

practical purposes it was ATS who initially determined who is subject to prosecution because

ATS "controls what information is, or is not, made available for the officer's consideration." As

a result, the Fourth District found the process set forth in the contract did not comply with
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statutory requirements, therefore, the citation was issued without, authority and dismissal was the

proper remedy. The second certified question was not addressed.

ANALYSIS

The question is whether the contract and the procedures used in this case are the same as

those in place in Hollywood which Arem found to be per se contrary to the statute. The contract

between the City and ATS here is the same as between Hollywood and ATS. The basic

procedure here is the same as found by the trial court in Arem. ATS performs an initial review of

the images to be forwarded to the officer who accepts those found to be a violation. The parties

agreed that Hollywood had a BRQ similar to the BRQ in this case and ATS processed it in the

same manner as testified to here. The UTC is generated in the same manner as it was in the Arem

case. However, the record in Arem shows, and the parties agree, that no evidence was presented

to the trial court below regarding how the actual process worked. Additionally, because the

initial review procedures were not at issue until the second Arem opinion was issued, no

evidence regarding the existence of a BRQ and its implementation was ever submitted.

In Arem, the Fourth District in answering "No" to the first certified question made two

basic findings: 1) only law enforcement officers are authorized to issue a UTC and a city may

not delegate to a vendor the ability to issue the UTC, and 2) the law does not allow a city to

outsource the ability to review images to a vendor and then allow the vendor to use unfettered

discretion to decide which images to send to the police. This Court is bound by the decisions of a

district court of appeal. Pardo v. State, 596 So. 2d 665, 666 (Fla. 1992). This Court is without

discretion to ignore the Arem decision and must dismiss this case. However, while being duty

bound to follow the decision in Arem, this Court is free to disagree and to express its

disagreement with that decision. State v. Washington, 114 So. 3d 182 (Fla. 3d DCA 2012).
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This Court held a full evidentiary hearing. Many of the facts presented at that hearing are

contrary to the rational used in the Arem decision. In Arem, the Fourth District relied on the

contractual language and a bare finding of facts from the trial court. Because the record below

did not contain any evidence of what procedures were in place to give direction to ATS in its

pre-screening process, the Fourth District did not have the benefit of this information in finding

that ATS was making unilateral and unfettered decisions regarding what images to send or not to

send to the police.

Here the uncontroverted facts, as set forth in more detail in the findings of fact above,

show that ATS in their initial review, which is permitted by Florida Statute §316.0083(1)(a),

have specific straight forward directives provided by the City in its BRQ in sections 4 and 6.

ATS's processors receive extensive training in how to work with the red light images in

conjunction with the BRQ directive. The criteria the City's police have established for

forwarding images requires the A-Shot to show the vehicle's front tires are behind the stop line

and the B-Shot to show the entire vehicle has crossed the stop line while the light is red. In some

instances the BRQ directs that the video clip needs to be viewed in deciding the vehicle's

position during the red light when the A-Shot or B-Shot are not conclusive. Right turns on red

have a directive not to forward images when a vehicle rolls through the turn at less than Fifteen

(15) miles per hour unless there is a no turn on red sign. There are directives how to handle

emergency vehicles and other government vehicles that meet the basic criteria to forward. The

BRQ requires forwarding wherever the DMV information does not match the vehicle in the

image. The processors are trained that when the images show anything not covered by the BRQ

or they have any doubt, the rule they must follow is to forward the images to the police.
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The Defense argues any judgment used by the processors is strictly prohibited by Arem.

While the evidence shows that the ATS processors may have to use some degree of decision

making in pre-sorting the images into the two queues, whatever decision making the processors

use is strictly governed by the BRQ directives from the City. These guidelines, as well as the

training provided to ATS's processors makes it clear that the sole, unilateral, and unfettered

decision making found unacceptable in Arem does not exist in this case. (emphasis added).

Understandably the Arem Court was concerned that the UTC was physically coming from

ATS and not Hollywood. However, the evidence presented here makes it abundantly clear ATS

is only serving as a technical apparatus to mail out the UTC. The sole determination of who will

receive a UTC is actually coming from the City without any human interference from ATS. The

officer logs on to the ATS server to review the images contained in the working queue. The

officer then determines, in the same manner as would be determined for a roadside violation,

whether probable cause exists that a violation has occurred. If the officer finds a violation, an

"accept" button is selected. Contrary to Arem, this is not a rubber stamp process, between thirty

percent (30%) and thirty-five percent (35%) of the images sent to the City's police are rejected

because no probable cause was found. When the officer selects the "accept" button it is an

authorization to place his/her electronic signature and badge number on the NOV which the

statute requires to be first issued to provide options for the vehicle's owner to avoid the issuance

of the UTC. The computer program which is fully automated then prints and mails the NOV. If

the NOV is not complied with within sixty (60) days a UTC is required to be issued. The

computer is programed to automatically print and mail the UTC when the statutory time has

expired. This evidence clearly shows a UTC is only sent out after the officer has reviewed the
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images and made a probable cause determination that a violation of law has occurred and a UTC

is warranted.

This Court would agree that only law enforcement officers are authorized to issue a UTC.

The evidence presented shows that it is in fact the City that is issuing the UTC after the City's

officer has made the initial determination of probable cause and selected the "accept" button to

begin the NOV process. The officer takes no further action to issue the UTC. A fully automated

computer program is triggered to print and mail the UTC based on the owner's failure to elect

any of the options under the time frame contained in the statute. ATS only acts as an electronic

apparatus to print and mail the UTC. The statute provides that the UTC shall be issued by

mailing it by certified mail if the options which exist to satisfy the violation have not occurred

within sixty (60) days of the NOV's issuance. Florida Statute §316.0083(1)(c)1.a. states:

A traffic citation issued under this section shall be issued by mailing the traffic
citation by certified mail to the address of the registered owner of the motor
vehicle involved in the violation if payment has not been made within 60 days
after notification under paragraph (b), if the registered owner has not requested a
hearing as authorized under paragraph (b), or if the registered owner has not
submitted an affidavit under this section.

This process is fully automated with no humans involved after the officer's initial finding of

probable cause.

The Fourth District did not address the issue of whether the transmission of the UTC data

to the Clerk must come directly from the officer issuing it rather than from the ATS server. The

trial court in Arem in concluding that transmission of the UTC data from the vendor was contrary

to the statute, found the officer did not personally provide the UTC data to the Clerk, had no

personal knowledge that ATS transmitted the data, what data was sent, or when it took place.

The Defendant has submitted as persuasive authority several trial court orders from other

counties that have also found only the law enforcement officer can transmit the UTC data to the
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Clerk. The statute controlling the electronic transmission of UTC data for red light camera

infractions to the Clerk is contained in Florida Statute §316.650(3) (c) which states:

If a traffic citation issued under s. 316.0083, the traffic infraction enforcement
officer shall provide by electronic transmission a replica of the traffic citation data
to the court having jurisdiction over the alleged offense or its traffic violations
bureau within 5 days after the date of issuance of the traffic citation to the
violator.

The question then is whether the statutory language that the officer "shall provide" means that

the transmission must be made personally by the officer issuing the UTC as found in the cases

presented by the Defendant.

The evidence presented at the evidentiary hearing established that roadside electronic

transmission of UTC data, known as E-citations, are generated by an officer through a laptop or

handheld computer devise. This information is transmitted to the computer server at the officer's

agency. The Clerk then receives the data through an interface accessed by use of the agency's

user ID and password. The authorization to use the interface and issuance of the user ID is done

in accordance with criteria dictated by the State. These E-citations are not personally or directly

sent by the issuing officer, it is through the officer's decision that a violation has occurred and

the issuance of the UTC that generates process of transmission of the E-citation.

The process by which red light camera light E-citations are approved for interface with

the Clerk is the same as all roadside E-citations except the information comes from the vendor's

server. In addition to police agencies, other E-citation vendors are approved by the State. The

procedure by with the transmission of the UTC data for a red light camera violation is

transmitted to the Clerk, as discussed above, is totally automated without any human

involvement. It is the officer's determination that probable cause exists that a violation has

occurred and the selection of the "accept" button which sets the process in motion. This Court
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finds that the process by which red light camera E-citations are transmitted is no different than

how all other E-citations are transmitted when an officer issues the UTC roadside. The language

of the statute requires that the officer provide the data. This is accomplished by the officer's

affirmative actions; therefore, the fact that the computer program that actually sends the data is

that of a vendor does not violate the statute.

Since this Court is duty bound by the decision of the Fourth District Court of Appeals in

Arem, the citation in this case must be dismissed.

WHEREFORE, it is ORDER AND ADJUDGED that the Defendant's Motion to

Dismiss is GRANTED.

Given the fact that this Court held a full evidentiary hearing which presented additional

relevant evidence not presented to the Arem Court there are questions raised as to whether these

procedural differences make this process valid under the statute. This Court was advised that

there are other lower courts around the state that have declined to follow Arem because of

procedural differences. This leads to differing decisions depending in which county the UTC is

issued. These issues present a statewide application as red light camera programs exist

throughout the state and impact a great many vehicle owners. This Court certifies the following

three questions to the Third District Court ofAppeal as a matter of great public importance.

1. Does the review of red light camera images authorized by Florida Statute

§316.0083(1)(a) allow a municipality's vendor, as its agent, to review and then select

which images to forward to the law enforcement officer, where the municipality has

provided the vendor with specific written guidelines for determining which images to

forward or not forward?
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2. If the vendor is permitted to review and then forward images in accordance with a

municipality's written guidelines, is it an illegal delegation of police power for the

vendor to print and mail the UTC, through a totally automated process without human

involvement, after the law enforcement officer has affirmatively made a probable

cause determination and authorizes the prosecution of the violation by selecting the

"accept" button.?

3. Does the fact that the UTC data is electronically transmitted to the Clerk of the Court

from the vendor's server via a totally automated process without human involvement

violate Florida Statute §316.650(3)(c) when it is the law enforcement officer who

affirmatively authorizes the transmission process by selecting the "accept" button?

If any of the above questions is answered in the negative is dismissal of a notice of

violation or uniform traffic citation the appropriate remedy?

DONE AND ORDERED at Miami, Miami-Dade County, Florida this 25* day of

September, 2015.

STEVEN LEIFMAN
COUNTY COURT JUDGE

cc: Robert Dietz, Assistant Attorney General, robert.deitz@myfloridalegal.com
Samuel Zeskind, Attorney for City, szeskind@wsh-law.com
Ted L. Hollander, Attorney for Defendant, tedhollnader@theticketelinic.com
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Filing # 32575679 E-Filed 09/28/2015 04:15:33 PM

IN THE COUNTY COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

TRAFFIC DIVISION

CASE NO. A3690ZE

STATE OF FLORIDA, by and through the
CITY OF AVENTURA,

Plaintiff/Appellant,

v.

LUIS TORRES JIMENEZ,

Defendant/Appellee.

NOTICE OF APPEAL OF FINAL ORDER CERTIFYING QUESTIONS TO BE OF
GREAT PUBLIC IMPORTANCE

NOTICE IS GIVEN that plaintiff/appellant, City of Aventura ("City"), acting on behalf

of the State of Florida and pursuant to Fla. R. App. P. 9.160(b), appeals to the Third District

Court of Appeal the order of this Court dated and rendered on September 25, 2015. A true and

correct copy of the order is attached as Exhibit A. The nature of the order is a final order

granting defendant's motion to dismiss his red light camera citation and certifying questions to

the Third District Court ofAppeal as being of great public importance.'

As operator of the red light camera program that resulted in the issuance of the uniform
traffic citation at issue, the City prosecuted the violation in place of the State of Florida.
The State of Florida appeared as an interested party through the Office of the Attorney
General.

WEISS SEROTA HELFMAN GOLE & BIERMAN, P.L.

EXHIBIT "B"
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CASE NO. A3690ZE

WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.
2525 Ponce de Leon Boulevard, Ste. 700
Coral Gables, Florida 33134
Telephone: (305) 854-0800
Facsimile: (305) 854-2323

By: Isl Edward G. Guedes
EDWARD G. GUEDES
Florida Bar No. 768103
Prim. E-mail: eguedes@wsh-law.com
Sec. E-mail: szavala@wsh-law.com
SAMUEL I. ZESKIND
Florida Bar No. 043033
Prim. E-mail: szeskind@wsh-law.com
Sec. e-mail: ozuniga@wsh-law.com

Counselfor City ofAventura

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served via E-Portal

upon the following counsel of record this 25th day of September, 2015:

Ted L. Hollander, Esq. Robert Dietz, Esq.
(TedHollander@thetick.etelinic.com) (robert.dietz@myfloridalegal.com)
Gold and Associates, P.A., Assistant Attorney General
d/b/a The Ticket Clinic, a law firm Office of the Attorney General
2298 S. Dixie Highway General Civil Tampa Bureau
Miami, Florida 33133 501 E. Kennedy Blvd., Suite 1100

Tampa, Florida 33602-5242
Counselfor Defendant

Counselfor the State ofFlorida

Isl Edward G. Guedes
EDWARD G. GUEDES
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IN THE COUNTY COURT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

TRAFFIC DIVISION

CASE NO.: A3690ZE

THE STATE OF FLORIDA, JUDGE STEVEN LEIFMAN
Plaintiff,

vs.

LUIS TORRES JIMENEZ,
Defendant.

ORDER GRANTING MOTION TO DISMISS RED LIGHT CITATION AND
CERTIFING QUESTIONS TO THE THIRD DISTSRICT COURT OF APPEAL

THIS CAUSE came on to be heard on the Defendant's Motion to dismiss the above

styled citation. The Court held an evidentiary hearing on June 15, 2015, considered the written

closing arguments submitted by the Defense and the City of Aventura and the Attorney

General's Motion to Certify Questions, the case law, and being otherwise fully advised in the

premises, finds:

PROCEDURAL BACKGROUND

Pursuant to §316.0083, Fla. Stat., the Defendant was issued a Notice of Violation (NOV)

for failure to stop at a red light as required by law which was detected by a red light camera

located in the City of Aventura (City). The Defendant did not respond to any of the options

afforded by the statute and a Uniform Traffic Citation (UTC) was issued for the infraction. The

Defendant filed a motion to dismiss the UTC making three arguments. First, the City

impermissibly delegated its police power to its vendor American Traffic Solutions (ATS) by

allowing the pre-screening of red light camera data before sending it to the City for review.

1
Exhibit "A"
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Second, the City delegated to ATS the task of transmitting the UTC to the Clerk in violation of

§316.650(3)(c). Finally, this Court is bound by the Fourth District Court of Appeal's opinion in

Hollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014) to dismiss the UTC because the

procedures utilized by the City are analogous to those found to be an improper delegation of

police powers. The City and the Attorney General argue that the Defendant's reliance on Arem is

misplaced because the procedures employed by the City do not give ATS the "unfettered

discretion" found to be impermissible by Arem.

At the evidentiary hearing the Defendant called no witnesses; instead he relied solely on

the record from the Arem case as binding authority. The Defense argues because the contractual

provisions between the City and ATS in this case are identical to the contractual provisions

considered in the Arem decision that this Court has no discretion to disagree with the decision.

Additionally, the Defense submitted contracts and orders from Davie, Fort Lauderdale and

Boynton Beach as persuasive authority.

The City and the Attorney General argue the Defendant failed to meet his burden of proof

because he failed to show that there was some illegal delegation of powers. The Court

determined that evidence was necessary to show whether the procedures employed by the City

are the same as those found impermissible by Arem. The City called Sergeant Jeff Burns and

Officer Jeanette Castro of the City of Aventura's Police Department, two ATS employees

Debbie Duff and Stephanie Lord, and Sonny Thomas from the Miami-Dade County Clerk's

Office to establish the procedures followed by City and ATS in this case.

FINDINGS OF FACT FROM EVENTARIY HEARING

The City first entered into a contract with ATS in 2008 to provide red light cameras and

software data based services when the City began to enforce red light violations via the use of
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cameras pursuant to a City Ordinance. One of the services provided by ATS in the contract was

to review the images captured by the red light cameras to determine which images should be sent

to the City police and which images should not be sent. The 2008 contract in Exhibit D,

Paragraph 3 states:

The vendor shall make the initial determination that the image meets the
requirements of the Ordinance and this Agreement, and is otherwise sufficient to
enable the City of meet its burden of demonstrating a violation of the Ordinance.
If the Vendor determines that the standards are not met, the image shall not be
processed any further.

After Florida Statute §316.0083 was enacted in 2010, the City made amendments to its contract

with ATS that were deemed necessary to comply with the statute. To reflect the review allowed

by the statute, Exhibit D, Paragraph 3 was amended and now reads:

Vendor shall act as City's agent for the limited purpose of making an initial
determination of whether the recorded images should be forwarded to an
authorized employee to determine whether an infraction has occurred and shall
not forward for processing those recorded images that clearly fail to establish the
occurrence of an infraction.

The procedure used to provide this review process involves ATS looking at the images collected

by the red light cameras. These images include two still photographs, referred to as the A-Shot

and B-Shot, along with a twelve (12) second video clip. These images are sorted into two groups;

those to be forwarded to the City's police for determination whether a violation has occurred and

those the City's police have determined they do not want forwarded. Of the thousands of red

light camera images captured each month, the City's police review approximately 5,000 for

potential violations. ATS does not forward several thousand images each month. The police

save time by having ATS sort out those images the police do not want forwarded. Sergeant

Burns testified the police would be overwhelmed reviewing potential violations if they had to

view every image captured by the cameras.

3

1 144



In order for ATS's review and sorting to take place the City provided ATS with detailed

directives through a document entitled Business Rules Questionnaire (BRQ). The BRQ, in

sections 4 and 6, contains a series of questions and scenarios by which the City dictates to ATS

which images to forward to the police for their determination if probable cause exists that a

violation has occurred and those not to forward because the police have determined they would

not approve it as a violation. The directives are fairly straight forward and call for the majority of

the images to be forwarded. Section 4 of the BRQ defines the criteria the City's police have

established for forwarding a possible red light violation. The BRQ requires ATS to forward all

images on straight through and left turns when the A-Shot shows the vehicle's front tires are

behind the stop line and the B-Shot shows the entire vehicle has crossed the stop line while the

light is red. The police have provided an exemption to the B-Shot requirement that the entire

vehicle crosses the stop line for trucks pulling trailers unless the video supports the violation.

Sergeant Burns explained, due to the length of these vehicles, the truck in B-Shot may appear to

be over the stop line, but has actually stopped with the trailer still behind the stop line which

requires looking at the video to see if it continues through the intersection without stopping.

This section requires when the A-Shot shows the front tires are on or slightly over the line the

images must be forwarded if the video, which begins before the A-Shot is taken, shows the tires

were behind the stop line when the light turned red. Regarding right turns on red, if the vehicle

did not make a full and complete stop, but slow-rolls through the turn and the indicated speed is

less than fifteen (15) miles per hour, the directive is not to forward. This is because the statute

only requires the turn be made in a careful and prudent manner and the City's police have

determined they will not prosecute on vehicles going under that threshold speed. The City has

provided a list of intersections with posted no right turn on red signs and all turns made on a red
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light at those locations are to be forwarded. Additionally, Section 4 contains directives to

forward in situations where a LED traffic light is showing all lights unlit or incandescent bulb

traffic light is showing red lit with yellow fading. Section 6 directs an image of any emergency

vehicle going through a red light with its emergency lights activated is not to be forwarded.

However, if the emergency lights are not activated the image must be forwarded. Images of any

government vehicle belonging to the City or any neighboring city going through a red light must

be forwarded. Vehicle's plates that do not match the make or model returned from DVM or those

with handicapped plates are required to be forwarded. An additional situation where the images

are not forwarded is when the plates are unreadable.

The review and sorting conducted by ATS is done by trained processors who have two

computer screens in front of them. They look at the images captured by the red light cameras on

one screen then review the images against the City's BRQ on the second screen. The images

meeting the City's BRQ requirements to forward to the police are placed in a working queue.

The images that the BRQ requires not to forward are placed in a non-working queue. Both of

these queues are contained within the same database and each queue is available for police

review. The goal of ATS is to accurately process the images according to the City's BRQ. Once

the processor places the images into the City's respective queues there is no further human

involvement by ATS. The police also have access to a report screen that provides the number of

images in the non-working queue and the reasons for not forwarding each image. Sergeant Burns

stated he does review this report.

The ATS processors receive extensive training prior to being certified to process the

images. This training begins with one week of classroom instruction on the computer system,

steps needed to process images, and how to work with a BRQ. An eight week training period
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follows where a one-on-one coach works with each trainee to make sure they are following the

BRQ. Daily, the coach quality checks the trainee's work for accuracy, and a formal audit of

100% of each trainee's work is conducted. Trainees are instructed that the most important

principle is if they have any doubt or if the images show something not covered by the BRQ,

then the images must be forwarded to the police. Upon successful completion of training the

processors are certified. All certified processors have a random percentage of their work audited

weekly which receives a performance score used as part of their yearly performance review. Any

processor whose weekly score falls below 90% is sent for retraining. If performance standards

are still not met counseling and further training is given. Processors who still do not achieve the

minimum required score are terminated.

To access the database containing the City's working queue, a police officer assigned to

red light camera enforcement must log on to the server with their own unique user ID and

password. The officer then reviews the images for each potential violation to make a

determination whether there is probable cause to believe that an infraction has occurred. The

officer uses the same decision making process in determine whether an infraction has occurred

when viewing the red light camera images as would be used when issuing an infraction roadside.

Of the images reviewed by the City's police officers, only between sixty-five percent (65%) and

seventy percent (70%) are approved as a violation. If the officer determines an infraction has

occurred, the officer selects the "accept" button. By selecting "accept" the officer authorizes the

issuance of the NOV and the placement of his/her electronic signature and badge number on the

NOV. At the same time, the officer also authorizes his/her signature to be placed on a UTC if no

action is taken on the NOV during the statutory time allowed. Although the officer never sees the

completed NOV or the UTC, all of the information required to be contained on both of these
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documents is contained within the images and data reviewed by the officer when determining

whether an infraction has been committed. When the officer selects the "accept" button to begin

the prosecution of a red light camera infraction, all further statutory steps from creation and

printing of the NOV and UTC, their mailing, and the transmitting of the UTC data to the Clerk is

an entirely automated process generated according to the instructions contained in the City's

BRQ without any decision making or input from ATS.

Mr. Thomas, who is employed by the Miami-Dade County Clerk of the Court in the

Technical Services Division, testified about the technical workings for acceptance of both

electronic citations (E-citations) and red light camera E-citations. In 2004, the Clerk began

accepting E-citations. At present, approximately forty (40) law enforcement agencies file their

citations electronically. When a city's police officer issues a citation roadside, the E-citation

information is first transmitted electronically from the officer's laptop or handheld device to that

agency's server which then transfers the data to the Clerk of Court. Mr. Thomas explained that

there are a number of requirements which must be complied with prior to acceptance of any E-

citation. A document entitled Interface Control contains all the terms, conditions, and

requirements, as dictated by the State, which must be complied with by any agency before

approval is given to file E-citations. In 2010, police departments began asking the Clerk to

receive red light camera E-citations on their behalf directly from their vendor's server. The

vendor had to comply with all the same requirements contained in the Interface Control before

being issued a user ID and password to transmit the E-citations. While red light camera E-

citations transmissions are activated and come from the vendor's server, everything else is the

same as E-citations coming from a police server. In addition, there is a list of E-citation vendors

approved by the State of Florida which includes ATS. The City's BRQ specifies that ATS is to
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provide the UTC data to the Clerk electronically. This is done at the same time the UTC is

generated. The UTC data received by the Clerk is totally automated with no human involvement

based on the police officer's affirmative selection of the "accept" button after making the

probable cause determination. .

THE AREM CASE

The trial court in Arem dismissed the red light camera citation finding that Hollywood's

procedure was contrary to §316.0083(1)(a) and §316.650(3)(c). The only testimony presented in

Arem at trial was by the traffic infraction enforcement officer (TIEO) who reviewed the images

forwarded by their vendor ATS (the same vendor as in the case before this Court) and hit the

"accept" button to generate the NOV. The TIEO had no further involvement with the process.

Based on this testimony, the trial court ruled the subsequent UTC was issued by ATS rather than

the TIEO as required by §316.0083. The testimony also showed that the TIEO believed ATS was

communicating with the Clerk after the UTC was issued, but had no personal knowledge of what

information was sent or when it was sent. The trial court further ruled the TIEO did not

personally provide electronically transmitted UTC data to the court, but allowed that task to be

delegated to ATS in violation of §316.650(3)(c). At a motion for rehearing, Hollywood

attempted to present evidence of the actual procedures used in generating and transmitting the

UTC by calling a representative of ATS. The trial court did not allow testimony, ruling the

evidence was not relevant.

The trial court certified the following three questions of great public importance to the

Fourth District Court of Appeal for consideration.

1. Does Florida Statute 316.0083 (1)(a) authorize a municipality to delegate and
have a private vendor actually issue Florida Uniform Traffic Citations, when
notices of violation (also issued by the vendor), are not complied with, where the
only involvement of the traffic infraction enforcement officer in the entire process
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is to push a button saying "Accept" after having viewed the image of an alleged
violation electronically transmitted by the vendor?

2. Does Florida Statute 316.650(3)(c) permit a traffic infraction enforcement
officer to delegate to a non-governmental entity, such as a private vendor of a
municipality, his or her statutory duty to electronically transmit a replica of traffic
citation data to a court having jurisdiction over the alleged offense or its traffic
violations bureau?

3. And if the answer is in the negative to either question, is dismissal the
appropriate remedy?

The Fourth District answered the first question in the negative finding "the City is not

authorized to delegate police power by entering into a contract that allows a private vendor to

screen data and decide whether a violation has occurred before sending that data to a traffic

infraction enforcement officer ("TIEO") to use as the basis for authorizing a citation." While

acknowledging the delegation of the review of the images is authorized by §316.0083, the Fourth

District stated the statute does not authorize a vendor to issue citations as "only law enforcement

officers and traffic enforcement officers are entitled to determine who gets prosecuted for red

light violations." The Fourth District found that process set forth in Exhibit D of the contract

"requires ATS to send images and information regarding the violation to the TIEO only if ATS

determines in its sole discretion that certain standards have been met and ATS may withhold

sending information if it determines that those standards were not met." The Fourth District

concluded that this contract provision allowed ATS to use unfettered discretion to decide which

images to send to the police and which not to send. Additionally, they believed that for all

practical purposes it was ATS who initially determined who is subject to prosecution because

ATS "controls what information is, or is not, made available for the officer's consideration." As

a result, the Fourth District found the process set forth in the contract did not comply with
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statutory requirements, therefore, the citation was issued without authority and dismissal was the

proper remedy. The second certified question was not addressed.

ANALYSIS

The question is whether the contract and the procedures used in this case are the same as

those in place in Hollywood which Arem found to be per se contrary to the statute. The contract

between the City and ATS here is the same as between Hollywood and ATS. The basic

procedure here is the same as found by the trial court in Arem. ATS performs an initial review of

the images to be forwarded to the officer who accepts those found to be a violation. The parties

agreed that Hollywood had a BRQ similar to the BRQ in this case and ATS processed it in the

same manner as testified to here. The UTC is generated in the same manner as it was in the Arem

case. However, the record in Arem shows, and the parties agree, that no evidence was presented

to the trial court below regarding how the actual process worked. Additionally, because the

initial review procedures were not at issue until the second Arem opinion was issued, no

evidence regarding the existence of a BRQ and its implementation was ever submitted.

In Arem, the Fourth District in answering "No" to the first certified question made two

basic findings: 1) only law enforcement officers are authorized to issue a UTC and a city may

not delegate to a vendor the ability to issue the UTC, and 2) the law does not allow a city to

outsource the ability to review images to a vendor and then allow the vendor to use unfettered

discretion to decide which images to send to the police. This Court is bound by the decisions of a

district court of appeal. Pardo v. State, 596 So. 2d 665, 666 (Fla. 1992). This Court is without

discretion to ignore the Arem decision and must dismiss this case. However, while being duty

bound to follow the decision in Arem, this Court is free to disagree and to express its

disagreement with that decision. State v. Washington, 114 So. 3d 182 (Fla. 3d DCA 2012).
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This Court held a full evidentiary hearing. Many of the facts presented at that hearing are

contrary to the rational used in the Arem decision. In Arem, the Fourth District relied on the

contractual language and a bare finding of facts from the trial court. Because the record below

did not contain any evidence of what procedures were in place to give direction to ATS in its

pre-screening process, the Fourth District did not have the benefit of this information in finding

that ATS was making unilateral and unfettered decisions regarding what images to send or not to

send to the police.

Here the uncontroverted facts, as set forth in more detail in the findings of fact above,

show that ATS in their initial review, which is permitted by Florida Statute §316.0083(1)(a),

have specific straight forward directives provided by the City in its BRQ in sections 4 and 6.

ATS's processors receive extensive training in how to work with the red light images in

conjunction with the BRQ directive. The criteria the City's police have established for

forwarding images requires the A-Shot to show the vehicle's front tires are behind the stop line

and the B-Shot to show the entire vehicle has crossed the stop line while the light is red. In some

instances the BRQ directs that the video clip needs to be viewed in deciding the vehicle's

position during the red light when the A-Shot or B-Shot are not conclusive. Right turns on red

have a directive not to forward images when a vehicle rolls through the turn at less than Fifteen

(15) miles per hour unless there is a no turn on red sign. There are directives how to handle

emergency vehicles and other government vehicles that meet the basic criteria to forward. The

BRQ requires forwarding wherever the DMV information does not match the vehicle in the

image. The processors are trained that when the images show anything not covered by the BRQ

or they have any doubt, the rule they must follow is to forward the images to the police.

11
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The Defense argues any judgment used by the processors is strictly prohibited by Arem.

While the evidence shows that the ATS processors may have to use some degree of decision

making in pre-sorting the images into the two queues, whatever decision making the processors

use is strictly governed by the BRQ directives from the City. These guidelines, as well as the

training provided to ATS's processors makes it clear that the sole, unilateral, and unfettered

decision making found unacceptable in Arem does not exist in this case. (emphasis added).

Understandably the Arem Court was concerned that the UTC was physically coming from

ATS and not Hollywood. However, the evidence presented here makes it abundantly clear ATS

is only serving as a technical apparatus to mail out the UTC. The sole determination of who will

receive a UTC is actually coming from the City without any human interference from ATS. The

officer logs on to the ATS server to review the images contained in the working queue. The

officer then determines, in the same manner as would be determined for a roadside violation,

whether probable cause exists that a violation has occurred. If the officer finds a violation, an

"accept" button is selected. Contrary to Arem, this is not a rubber stamp process, between thirty

percent (30%) and thirty-five percent (35%) of the images sent to the City's police are rejected

because no probable cause was found. When the officer selects the "accept" button it is an

authorization to place his/her electronic signature and badge number on the NOV which the

statute requires to be first issued to provide options for the vehicle's owner to avoid the issuance

of the UTC. The computer program which is fully automated then prints and mails the NOV. If

the NOV is not complied with within sixty (60) days a UTC is required to be issued. The

computer is programed to automatically print and mail the UTC when the statutory time has

expired. This evidence clearly shows a UTC is only sent out after the officer has reviewed the
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images and made a probable cause determination that a violation of law has occurred and a UTC

is warranted.

This Court would agree that only law enforcement officers are authorized to issue a UTC.

The evidence presented shows that it is in fact the City that is issuing the UTC after the City's

officer has made the initial determination of probable cause and selected the "accept" button to

begin the NOV process. The officer takes no further action to issue the UTC. A fully automated

computer program is triggered to print and mail the UTC based on the owner's failure to elect

any of the options under the time frame contained in the statute. ATS only acts as an electronic

apparatus to print and mail the UTC. The statute provides that the UTC shall be issued by

mailing it by certified mail if the options which exist to satisfy the violation have not occurred

within sixty (60) days of the NOV's issuance. Florida Statute §316.0083(1)(c)1.a. states:

A traffic citation issued under this section shall be issued by mailing the traffic
citation by certified mail to the address of the registered owner of the motor
vehicle involved in the violation if payment has not been made within 60 days
after notification under paragraph (b), if the registered owner has not requested a
hearing as authorized under paragraph (b), or if the registered owner has not
submitted an affidavit under this section.

This process is fully automated with no humans involved after the officer's initial finding of

probable cause.

The Fourth District did not address the issue of whether the transmission of the UTC data

to the Clerk must come directly from the officer issuing it rather than from the ATS server. The

trial court in Arem in concluding that transmission of the UTC data from the vendor was contrary

to the statute, found the officer did not personally provide the UTC data to the Clerk, had no

personal knowledge that ATS transmitted the data, what data was sent, or when it took place.

The Defendant has submitted as persuasive authority several trial court orders from other

counties that have also found only the law enforcement officer can transmit the UTC data to the
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Clerk. The statute controlling the electronic transmission of UTC data for red light camera

infractions to the Clerk is contained in Florida Statute §316.650(3) (c) which states:

If a traffic citation issued under s. 316.0083, the traffic infraction enforcement
officer shall provide by electronic transmission a replica of the traffic citation data
to the court having jurisdiction over the alleged offense or its traffic violations
bureau within 5 days after the date of issuance of the traffic citation to the
violator.

The question then is whether the statutory language that the officer "shall provide" means that

the transmission must be made personally by the officer issuing the UTC as found in the cases

presented by the Defendant.

The evidence presented at the evidentiary hearing established that roadside electronic

transmission of UTC data, known as E-citations, are generated by an officer through a laptop or

handheld computer devise. This information is transmitted to the computer server at the officer's

agency. The Clerk then receives the data through an interface accessed by use of the agency's

user ID and password. The authorization to use the interface and issuance of the user ID is done

in accordance with criteria dictated by the State. These E-citations are not personally or directly

sent by the issuing officer, it is through the officer's decision that a violation has occurred and

the issuance of the UTC that generates process of transmission of the E-citation.

The process by which red light camera light E-citations are approved for interface with

the Clerk is the same as all roadside E-citations except the information comes from the vendor's

server. In addition to police agencies, other E-citation vendors are approved by the State. The

procedure by with the transmission of the UTC data for a red light camera violation is

transmitted to the Clerk, as discussed above, is totally automated without any human

involvement. It is the officer's determination that probable cause exists that a violation has

occurred and the selection of the "accept" button which sets the process in motion. This Court
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finds that the process by which red light camera E-citations are transmitted is no different than

how all other E-citations are transmitted when an officer issues the UTC roadside. The language

of the statute requires that the officer provide the data. This is accomplished by the officer's

affirmative actions; therefore, the fact that the computer program that actually sends the data is

that of a vendor does not violate the statute.

Since this Court is duty bound by the decision of the Fourth District Court of Appeals in

Arem, the citation in this case must be dismissed.

WHEREFORE, it is ORDER AND ADJUDGED that the Defendant's Motion to

Dismiss is GRANTED.

Given the fact that this Court held a full evidentiary hearing which presented additional

relevant evidence not presented to the Arem Court there are questions raised as to whether these

procedural differences make this process valid under the statute. This Court was advised that

there are other lower courts around the state that have declined to follow Arem because of

procedural differences. This leads to differing decisions depending in which county the UTC is

issued. These issues present a statewide application as red light camera programs exist

throughout the state and impact a great many vehicle owners. This Court certifies the following

three questions to the Third District Court ofAppeal as a matter of great public importance.

1. Does the review of red light camera images authorized by Florida Statute

§316.0083(1)(a) allow a municipality's vendor, as its agent, to review and then select

which images to forward to the law enforcement officer, where the municipality has

provided the vendor with specific written guidelines for determining which images to

forward or not forward?
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2. If the vendor is permitted to review and then forward images in accordance with a

municipality's written guidelines, is it an illegal delegation of police power for the

vendor to print and mail the UTC, through a totally automated process without human

involvement, after the law enforcement officer has affirmatively made a probable

cause determination and authorizes the prosecution of the violation by selecting the

"accept" button.?

3. Does the fact that the UTC data is electronically transmitted to the Clerk of the Court

from the vendor's server via a totally automated process without human involvement

violate Florida Statute §316.650(3)(c) when it is the law enforcement officer who

affirmatively authorizes the transmission process by selecting the "accept" button?

If any of the above questions is answered in the negative is dismissal of a notice of

violation or uniform traffic citation the appropriate remedy?

DONE AND ORDERED at Miami, Miami-Dade County, Florida this 25th day of

September, 2015.

STEVEN LEIFMAN
COUNTY COURT JUDGE

cc: Robert Dietz, Assistant Attorney General, robert.deitz@myfloridalegal.com
Samuel Zeskind, Attorney for City, szeskind@wsh-law.com
Ted L. Hollander, Attorney for Defendant, tedhollnader@theticketelinic.com
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Report: CANDEF SBulkFile: CANDEF000

NOTICE OF COURT APPEARANCE CANCELLATION

THE STATE OF FLORIDA
VS: IN THE CIRCUIT COUNTY COURT OF THE ELEVENTH

JUDICIAL CIRCUIT OF FLORIDA IN AND FOR DADE COUNTY

A3690ZE

DEFENDANT: LUIS A TORRES JIMENEZ

TO: LUIS A TORRES JIMENEZ
(DEFENDANT ) DATE: 10/05/2015 TIME: 09:00

COURTROOM: JUSTICE BUILDING
CASE HEARING TYPE: CANCELLATION

DATE MAILED: 09/30/2015

100 LD

LUIS A TORRES JIMENEZ
274 NW 132ND PL
MIAMI, FL 33182-1614

ADRIANA MORALES
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Report:CANOFC sBulkFile:CANOFC000

PGM: TRFB217 METROPOLITAN DADE COUNTY CLERK OF THE COURTS (TRAFFIC DIVISION) PAGE : 4
RUN DATE: 09/30/2015 SET FOR COURT - CLEAR SESSION BY OFFICER ID RUN TIME: 00:31:44

*********************************************************
*PLEASE DISREGARD THE COURT NOTICE(S) FOR THE FOLLOWING *
*SESSION(S). YOU WILL BE NOTIFIED OF THE NEW COURT *
*DATE(S). THANK-YOU. . *
*********************************************************

AGENCY: AVENTURA ZONE: 00 ID NUMBER: 999 OFFICER NAME: CAMERA, RED. LIGHT
HEARING HEARING HEARING DRIVER
DATE TIME LOCATION NAME CASES

10/ 5/2015 9:00 JUSTICE BUILDING TORRES JIMENEZ, LUIS A A3690ZE
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Report: CORR sBulkFile:CORR000

HARVEY RUVIN,

METROPOLITAN DADE COUNTY CLERK OF THE COURTS{TRAFFIC)
COMMUNICATION PRINT

CASE: A3690ZE DRIVER : TORRES,LUIS A

PLEASE BE ADVISED THAT YOUR MOTION TO DISMISS WAS FORWARDED TO THE
ADMINISTRATIVE JUDGE FOR CONSIDERATION AND YOUR REQUEST WAS GRANTED.
IF YOU REQUIRE FURTHER ASSISTANCE YOU MAY CALL OUR INFORMATION LINE AT
305-275-1111, OR YOU MAY VISIT ANY ONE OF OUR OFFICES LISTED ON THE BACK OF
THIS MAILER.
WE REQUEST THAT YOU ALWAYS USE YOUR CITATION NUMBER ON ALL YOUR INQUIRIES
WITH OUR OFFICE.
THANK YOU

MESSAGE TYPE: 2

RECEIVED: 09/29/2015 MAILED: 09/30/2015

HARVEY RUVIN HOLLANDER,TED L
2298 S. DIXIE HIGHWAY

ADRIANA MORALES 09/30/2015 MIAMI, FL 33133
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Filing # 32723152 E-Filed 10/01/2015 01:09:24 PM

IN THE COUNTY COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

TRAFFIC DIVISION

CASE NO. A3690ZE

STATE OF FLORIDA, by and through the
CITY OF AVENTURA,

Plaintiff/Appellant,

v.

LUIS TORRES JIMENEZ,

Defendant/Appellee.

CITY OF AVENTURA'S RESPONSE IN OPPOSITION TO DEFENDANT'S MOTION
TO STRIKE CITY'S MOTION FOR RECOGNITION OF AUTOMATIC STAY AND

EXTENSION OF SAME TO OTHER TRAFFIC COURT PROCEEDINGS

Plaintiff, City of Aventura ("City"), hereby files its response to defendant, Luis Torres

Jimenez's ("Jimenez") motion to strike the City's motion for recognition of automatic stay and

extension of same to other traffic court proceedings (the "Stay Motion").

1. Rather than respond to the substantive arguments raised by the City in its Stay

Motion, Jimenez has moved to strike the Stay Motion raising inapposite arguments and failing to

respond to others.

2. The thrust of Jimenez's argument is that the City is not entitled to an automatic

stay because review by the Third District Court of Appeal is "discretionary." What Jimenez

utterly overlooks is that if the Third District were to decline to accept jurisdiction, the appeal

would then default to the circuit court appellate division. In either situation, though, the right to

WEISS SEROTA HELFMAN GOLE & BIERMAN, P.L.
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CASE NO. A3690ZE

an appeal is not discretionary; it is mandatory. This is not a petition for writ of certiorari or other

proceeding where review is not guaranteed.' Review here is guaranteed; what remains to be

determined is which court will review the decision. This Court's order on September 25, 2015

was afinal order dismissing the case. The City has a right of appeal from that final order. There

is nothing discretionary about that right.

3. Ironically, the key case cited by Jimenez - Mitchell v. State, 911 So. 2d 1211 (Fla.

2005) - supports the City's position. In Mitchell, the Florida Supreme Court distinguished City

ofMiami v. Arostegui, 616 So. 2d 1117 (Fla. 1st DCA 1993) - the other case cited by Jimenez -

and concluded the automatic stay was applicable because (i) the State had a right of appeal, and

(ii) the nature of the proceeding was civil. These two factors are identical here.

4. Having put all of his proverbial eggs in one basket, Jimenez then ignores that the

City also addressed the two factors that would justify the Court's granting a stay, irrespective of

the existence of the automatic stay. The City articulated (i) its likelihood of success on the

merits, and (ii) the likelihood of harm should the stay not be granted, citing. Sepich v.

Papadopoulos, 145 So. 3d 156, 157 n. 6 (Fla. 3d DCA 2014) (citing Perez v. Perez, 769 So. 2d

389, 391 n. 4 (Fla. 3d DCA 1999)). Jimenez has not responded to this argument, essentially

conceding its validity. On this basis alone, the Stay Motion should be granted.

WHEREFORE, the City of Aventura respectfully requests that the Court enter an order

(i) denying Jimenez's motion to strike, and (ii) granting the City's Stay Motion as requested

therein.

For this reason, the cases cited by Jimenez in his motion to strike are entirely inapposite.

2
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WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.
2525 Ponce de Leon Boulevard, Ste. 700
Coral Gables, Florida 33134
Telephone: (305) 854-0800
Facsimile: (305) 854-2323

By: Isl Edward G. Guedes
EDWARD G. GUEDES
Florida Bar No. 768103
Prim. E-mail: eguedes@wsh-law.com
Sec. E-mail: szavala@wsh-law.com
SAMUEL I. ZESKIND
Florida Bar No. 043033
Prim. E-mail: szeskind@wsh-law.com
Sec. e-mail: ozuniga@wsh-law.com

Counselfor City ofAventura

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served via E-Portal

upon the following counsel of record this 1st day of October, 2015:

Ted L. Hollander, Esq. Robert Dietz, Esq.
(TedHollander@theticketelinic.com) (robert.dietz@myfloridalegal.com.)
Gold and Associates, P.A., Assistant Attorney General
d/b/a The Ticket Clinic, a law firm Office of the Attorney General
2298 S. Dixie Highway General Civil Tampa Bureau
Miami, Florida 33133 501 E. Kennedy Blvd., Suite 1100

Tampa, Florida 33602-5242
Counselfor Defendant

Counselfor the State ofFlorida

Is/ Edward G. Guedes
EDWARD G. GUEDES

3
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Filing # 32716916 E-Filed 10/01/2015 11:47:21 AM

IN THE COUNTY OF COURT OF THE
11* JUDICIAL CIRCUIT, IN AND
FOR DADE COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff, CASE NO.: A3690ZE

vs. JUDGE: LEIFMAN

LUIS TORRES JIMENEZ,
Defendant.

MOTION TO STRIKE "CITY OF AVENTURA'S MOTION FOR
RECOGNITION OF AUTOMATIC STAY AND EXTENSION OF SAME

TO OTHER TRAFFIC COURT PROCEEDINGS"

COMES NOW the Defendant by and through the undersigned counsel and

files this Motion, and as grounds states:

1. The court granted Defendant's motion to dismiss on September 25, 2015.

In the Order of dismissal, the court certified questions to the Third District Court of

Appeal. The City of Aventura ["the City"] has filed an appeal to the Third District

Court of Appeal; and, a motion entitled "Motion for Recognition of Automatic

Stay and Extension of Same to Other Traffic Court Proceedings," ["the Motion"].

2. The City bases the Motion on Rule 9.310(b)(2), Fla. R. App. P. The City

claims that Rule 9.310(b)(2) provides for an automatic stay when the State or

another public body seeks review. The City's position is incorrect. There is no

automatic stay under Rule 9.310(b)(2) where an appeal as of right is not involved.
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3. The nature of the appeal to the Third District is not mandatory; rather it is

discretionary. See Rule 9.030(b)(4)(A), providing that the district courts of appeal

have "discretionary review" jurisdiction over final orders from the county court, as

here, that certify questions of great public importance.

4. In City ofMiami v. Arostegui, 616 So. 2d 1117 (Fla. 1" DCA 1993), the

court held that the automatic stay provision of Rule 9.310(b)(2) does not apply in

cases where discretionary review is sought, as opposed to a direct appeal as of

right. In Mitchell v. State, 911 So. 2d 1211, 1215 (Fla. 2005), the Florida Supreme

Court, citing to Arostegui, held that the automatic stay provision of Rule

9.310(b)(2) only applies where a direct appeal is taken - not where discretionary

review is sought:

We need only look to the plain language of the rule and statute to determine
that the provisions of rule 9.310(b)(2) and the language of the Jimmy Ryce
Act are clear as to the issue before us. In this regard, we agree with the
analysis of the First District:

Rule 9.310(b)(2) provides that "[t]he timely filing of a notice shall
automatically operate as a stay pending review, except in criminal cases,
when the state, any public officer in an official capacity, board,
commission, or other public body seeks review . . . ." . . . It has also been
observed that automatic stays are available only in civil cases and that
"[s]ubject to the exception for criminal cases, rule 9.310(b)(2) makes no
distinction as to the type of case in which a public party is entitled to an
automatic stay." See Philip J. Padovano, Florida Appellate Practice §
12.5 at 184 (2003 ed.). Although, the automatic stay provision has been
held inapplicable to discretionary review proceedings, see, e.g., State,
Department of Health and Rehabilitative Services v. E.D.S. Federal
Corporation, 622 So. 2d 90 (Fla. 1st DCA 1993) and City of Miami v.
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Arostegui, 616 So. 2d 1117 (Fla. 1st DCA 1993), in the instant case, the
State has the right to appeal the final order of dismissal. Accordingly,
because the commitment of sexually violent predators has been held m
be civil in nature and because rule 9.310(b)(2) applies to civil cases,
we conclude that rule 9.310(b)(2) is applicable to this appeal.

Mitchell, 848 So. 2d at 1210. We concur in this straightforward analysis,
although we also agree with many of the concerns expressed by Judge
Padovano.

5. As a matter of law, the City is not entitled to an automatic stay under

Rule 9.310(b)(2), and the Motion by the City is nothing more than an improper

attempt to claim an automatic stay when such a right does not exist..

WHEREFORE Defendant requests that the Court enter an Order striking the

City's Motion which seeks recognition of an automatic stay where no such right

exists, and for any other relief deemed just and proper.

I HEREBY CERTIFY that a true and correct copy of the above and

foregoing was delivered by email to Robert Dietz, 501 E. Kennedy Blvd, Suite

1100, Tampa, FL 33602 to robert.dietz@myfloridalegal.com; Edward Guedes,

Matthew Mandel and Samuel Zeskind 2525 Ponce de Leon Boulevard, Suite 700,

Coral Gables, FL 33334 to eguedes@wsh-law.com; szavala@wsh-law.com;

mmandel@wsh-law.com; lbrewley@wsh-law.com; szeskind@wsh-law.com; and

ozuniga@wsh-law.com on this 1" day of October, 2015.
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Ted Hollander
Gold & Associates, P.A. d/b/a
The Ticket Clinic
2298 S. Dixie Highway
Miami, Florida 33133
(954) 522-5926 Tel.
Florida Bar No. 0116106
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Filing # 32780368 E-Filed 10/02/2015 02:03:25 PM

IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA, by and
through, the CITY OF AVENTURA,

Case No.: 13-2014-TR-000A3690ZE-00
Plaintiff/Appellant,

Citation No.: A3690ZE
and the FLORIDA ATTORNEY GENERAL,
PAMELA JO BONDI,

as an Intervener/Appellant,
v.

LUIS TORRES JIMENEZ,

Defendant/Appellee.

A TTORNEY GENERAL'S NOTICE OF APPEAL OF FINAL ORDER CERTIFYING
QUESTIONS OF GREAT PUBLIC IMPORTANCE

NOTICE IS GIVEN that Florida Attorney General, Pamela Jo Bondi, as an Intervener,'

through the undersigned Assistant Attorney General, and pursuant to Fla. R. App. P. 9.160(b),

appeals to the Third District Court of Appeal the Order of this Court rendered September 25,

2015, a copy of which is attached hereto as Exhibit A. The nature of the order is a final order

granting Motion to Dismiss Red Light Citation and Certifying Questions to the Third District

Court of Appeal as a matter of great importance.

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

/s/ Robert Dietz
Robert Dietz, Assistant Attorney General
Florida Bar No. 0845523
Office of the Attorney General

¹ The Attorney General applied for and was granted intervener status by order of the trial court at a hearing on
March 25, 2015. The City of Aventura prosecuted the below traffic citation for the State of Florida. § 316.008(2),
Fla. Stat.

Page 1 of2
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Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
Tampa, FL 33602-5242
Tel: (813) 233-2880
Fax: (813) 233-2886
For Attorney General as Intervener
robert.dietz@myfloridalegal.com
robert.koehler@myfloridalegal.com
julia.heckman@myfloridalegal.com

CERTIFICATE OF SERVICE

I hereby certify that on October 2, 2015, I electronically filed the foregoing with the

Clerk of Circuit Court by using the Florida Courts E-Filing Portal, which will electronically

serve copies of the foregoing to Ted L. Hollander, Esq., counsel for Defendant, at

tedhollander@theticketclinic.com, and to Edward Guedes, Esq., and Samuel Zeskind, Esq., for

the State/City, at eguedes@wsh-law.com, and szeskind@wsh-law.com.

/s/ Robert Dietz
Robert Dietz
Assistant Attorney General

Page 2 of2
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IN THE COUNTY COURT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

TRAFFIC DIVISION

CASE NO.: A3690ZE

THE STATE OF FLORIDA, JUDGE STEVEN LEIFMAN
Plaintiff,

vs.

LUIS TORRES JIMENEZ,
Defendant.

ORDER GRANTING MOTION TO DISMISS RED LIGHT CITATION AND
CERTIFYING QUESTIONS TO THE THIRD DISTSRICT COURT OF APPEAL

THIS CAUSE came on to be heard on the Defendant's Motion to dismiss the above

styled citation. The Court held an evidentiary hearing on June 15, 2015, considered the written

closing arguments submitted by the Defense and the City of Aventura and the Attorney

General's Motion to Certify Questions, the case law, and being otherwise fully advised in the

premises, finds:

PROCEDURAL BACKGROUND

Pursuant to §316.0083, Fla. Stat., the Defendant was issued a Notice of Violation (NOV)

for failure to stop at a red light as required by law which was detected by a red light camera

located in the City of Aventura (City). The Defendant did not respond to any of the options

afforded by the statute and a Uniform Traffic Citation (UTC) was issued for the infraction. The

Defendant filed a motion to dismiss the UTC making three arguments. First, the City

impermissibly delegated its police power to its vendor American Traffic Solutions (ATS) by

allowing the pre-screening of red light camera data before sending it to the City for review.

EXHIBIT
A
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Second, the City delegated to ATS the task of transmitting the UTC to the Clerk in violation of

§316.650(3)(c). Finally, this Court is bound by the Fourth District Court of Appeal's opinion in

Hollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014) to dismiss the UTC because the

procedures utilized by the City are analogous to those found to be an improper delegation of

police powers. The City and the Attorney General argue that the Defendant's reliance on Arem is

misplaced because the procedures employed by the City do not give ATS the "unfettered

discretion" found to be impermissible by Arem.

At the evidentiary hearing the Defendant called no witnesses; instead he relied solely on

the record from the Arem case as binding authority. The Defense argues because the contractual

provisions between the City and ATS in this case are identical to the contractual provisions

considered in the Arem decision that this Court has no discretion to disagree with the decision.

Additionally, the Defense submitted contracts and orders from Davie, Fort Lauderdale and

Boynton Beach as persuasive authority.

The City and the Attorney General argue the Defendant failed to meet his burden of proof

because he failed to show that there was some illegal delegation of powers. The Court

determined that evidence was necessary to show whether the procedures employed by the City

are the same as those found impermissible by Arem. The City called Sergeant Jeff Burns and

Officer Jeanette Castro of the City of Aventura's Police Department, two ATS employees

Debbie Duff and Stephanie Lord, and Sonny Thomas from the Miami-Dade County Clerk's

Office to establish the procedures followed by City and ATS in this case.

FINDINGS OF FACT FROM EVENTARIY HEARING

The City first entered into a contract with ATS in 2008 to provide red light cameras and

software data based services when the City began to enforce red light violations via the use of
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cameras pursuant to a City Ordinance. One of the services provided by ATS in the contract was

to review the images captured by the red light cameras to determine which images should be sent

to the City police and which images should not be sent. The 2008 contract in Exhibit D,

Paragraph 3 states:

The vendor shall make the initial determination that the image meets the
requirements of the Ordinance and this Agreement, and is otherwise sufficient to
enable the City of meet its burden of demonstrating a violation of the Ordinance.
If the Vendor determines that the standards are not met, the image shall not be
processed any further.

After Florida Statute §316.0083 was enacted in 2010, the City made amendments to its contract

with ATS that were deemed necessary to comply with the statute. To reflect the review allowed

by the statute, Exhibit D, Paragraph 3 was amended and now reads:

Vendor shall act as City's agent for the limited purpose of making an initial
determination of whether the recorded images should be forwarded to an
authorized employee to determine whether an infraction has occurred and shall
not forward for processing those recorded images that clearly fail to establish the
occurrence of an infraction.

The procedure used to provide this review process involves ATS looking at the images collected

by the red light cameras. These images include two still photographs, referred to as the A-Shot

and B-Shot, along with a twelve (12) second video clip. These images are sorted into two groups;

those to be forwarded to the City's police for determination whether a violation has occurred and

those the City's police have determined they do not want forwarded. Of the thousands of red

light camera images captured each month, the City's police review approximately 5,000 for

potential violations. ATS does not forward several thousand images each month. The police

save time by having ATS sort out those images the police do not want forwarded. Sergeant

Bums testified the police would be overwhelmed reviewing potential violations if they had to

view every image captured by the cameras.
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In order for ATS's review and sorting to take place the City provided ATS with detailed

directives through a document entitled Business Rules Questionnaire (BRQ). The BRQ, in

sections 4 and 6, contains a series of questions and scenarios by which the City dictates to ATS

which images to forward to the police for their determination if probable cause exists that a

violation has occurred and those not to forward because the police have determined they would

not approve it as a violation. The directives are fairly straight forward and call for the majority of

the images to be forwarded. Section 4 of the BRQ defines the criteria the City's police have

established for forwarding a possible red light violation. The BRQ requires ATS to forward all

images on straight through and left turns when the A-Shot shows the vehicle's front tires are

behind the stop line and the B-Shot shows the entire vehicle has crossed the stop line while the

light is red. The police have provided an exemption to the B-Shot requirement that the entire

vehicle crosses the stop line for trucks pulling trailers unless the video supports the violation.

Sergeant Burns explained, due to the length of these vehicles, the truck in B-Shot may appear to

be over the stop line, but has actually stopped with the trailer still behind the stop line which

requires looking at the video to see if it continues through the intersection without stopping.

This section requires when the A-Shot shows the front tires are on or slightly over the line the

images must be forwarded if the video, which begins before the A-Shot is taken, shows the tires

were behind the stop line when the light turned red. Regarding right turns on red, if the vehicle

did not make a full and complete stop, but slow-rolls through the turn and the indicated speed is

less than fifteen (15) miles per hour, the directive is not to forward. This is because the statute

only requires the turn be made in a careful and prudent manner and the City's police have

determined they will not prosecute on vehicles going under that threshold speed. The City has

provided a list of intersections with posted no right turn on red signs and all turns made on a red
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light at those locations are to be forwarded. Additionally, Section 4 contains directives to

forward in situations where a LED traffic light is showing all lights unlit or incandescent bulb

traffic light is showing red lit with yellow fading. Section 6 directs an image of any emergency

vehicle going through a red light with its emergency lights activated is not to be forwarded.

However, if the emergency lights are not activated the image must be forwarded. Images of any

government vehicle belonging to the City or any neighboring city going through a red light must

be forwarded. Vehicle's plates that do not match the make or model returned from DVM or those

with handicapped plates are required to be forwarded. An additional situation where the images

are not forwarded is when the plates are unreadable.

The review and sorting conducted by ATS is done by trained processors who have two

computer screens in front of them. They look at the images captured by the red light cameras on

one screen then review the images against the City's BRQ on the second screen. The images

meeting the City's BRQ requirements to forward to the police are placed in a working queue.

The images that the BRQ requires not to forward are placed in a non-working queue. Both of

these queues are contained within the same database and each queue is available for police

review. The goal of ATS is to accurately process the images according to the City's BRQ. Once

the processor places the images into the City's respective queues there is no further human

involvement by ATS. The police also have access to a report screen that provides the number of

images in the non-working queue and the reasons for not forwarding each image. Sergeant Burns

stated he does review this report.

The ATS processors receive extensive training prior to being certified to process the

images. This training begins with one week of classroom instruction on the computer system,

steps needed to process images, and how to work with a BRQ. An eight week training period
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follows where a one-on-one coach works with each trainee to make sure they are following the

BRQ. Daily, the coach quality checks the trainee's work for accuracy, and a formal audit of

100% of each trainee's work is conducted. Trainees are instructed that the most important

principle is if they have any doubt or if the images show something not covered by the BRQ,

then the images must be forwarded to the police. Upon successful completion of training the

processors are certified. All certified processors have a random percentage of their work audited

weekly which receives a performance score used as part of their yearly performance review. Any

processor whose weekly score falls below 90% is sent for retraining. If performance standards

are still not met counseling and further training is given. Processors who still do not achieve the

minimum required score are terminated.

To access the database containing the City's working queue, a police officer assigned to

red light camera enforcement must log on to the server with their own unique user ID and

password. The officer then reviews the images for each potential violation to make a

determination whether there is probable cause to believe that an infraction has occurred. The

officer uses the same decision making process in determine whether an infraction has occurred

when viewing the red light camera images as would be used when issuing an infraction roadside.

Of the images reviewed by the City's police officers, only between sixty-five percent (65%) and

seventy percent (70%) are approved as a violation. If the officer determines an infraction has

occurred, the officer selects the "accept" button. By selecting "accept" the officer authorizes the

issuance of the NOV and the placement of his/her electronic signature and badge number on the

NOV. At the same time, the officer also authorizes his/her signature to be placed on a UTC if no

action is taken on the NOV during the statutory time allowed. Although the officer never sees the

completed NOV or the UTC, all of the information required to be contained on both of these
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documents is contained within the images and data reviewed by the officer when determining

whether an infraction has been committed. When the officer selects the "accept" button to begin

the prosecution of a red light camera infraction, all further statutory steps from creation and

printing of the NOV and UTC, their mailing, and the transmitting of the UTC data to the Clerk is

an entirely automated process generated according to the instructions contained in the City's

BRQ without any decision making or input from ATS.

Mr. Thomas, who is employed by the Miami-Dade County Clerk of the Court in the

Technical Services Division, testified about the technical workings for acceptance of both

electronic citations (E-citations) and red light camera E-citations. In 2004, the Clerk began

accepting E-citations. At present, approximately forty (40) law enforcement agencies file their

citations electronically. When a city's police officer issues a citation roadside, the E-citation

information is first transmitted electronically from the officer's laptop or handheld device to that

agency's server which then transfers the data to the Clerk of Court. Mr. Thomas explained that

there are a number of requirements which must be complied with prior to acceptance of any E-

citation. A document entitled Interface Control contains all the terms, conditions, and

requirements, as dictated by the State, which must be complied with by any agency before

approval is given to file E-citations. In 2010, police departments began asking the Clerk to

receive red light camera E-citations on their behalf directly from their vendor's server. The

vendor had to comply with all the same requirements contained in the Interface Control before

being issued a user ID and password to transmit the E-citations. While red light camera E-

citations transmissions are activated and come from the vendor's server, everything else is the

same as E-citations coming from a police server. In addition, there is a list of E-citation vendors

approved by the State of Florida which includes ATS. The City's BRQ specifies that ATS is to

7

1176



provide the UTC data to the Clerk electronically. This is done at the same time the UTC is

generated. The UTC data received by the Clerk is totally automated with no human involvement

based on the police officer's affirmative selection of the "accept" button after making the

probable cause determination. .

THE AREM CASE

The trial court in Arem dismissed the red light camera citation finding that Hollywood's

procedure was contrary to §316.0083(1)(a) and §316.650(3)(c). The only testimony presented in

Arem at trial was by the traffic infraction enforcement officer (TIEO) who reviewed the images

forwarded by their vendor ATS (the same vendor as in the case before this Court) and hit the

"accept" button to generate the NOV. The TIEO had no further involvement with the process.

Based on this testimony, the trial court ruled the subsequent UTC was issued by ATS rather than

the TIEO as required by §316.0083. The testimony also showed that the TIEO believed ATS was

communicating with the Clerk after the UTC was issued, but had no personal knowledge of what

information was sent or when it was sent. The trial court further ruled the TIEO did not

personally provide electronically transmitted UTC data to the court, but allowed that task to be

delegated to ATS in violation of §316.650(3)(c). At a motion for rehearing, Hollywood

attempted to present evidence of the actual procedures used in generating and transmitting the

UTC by calling a representative of ATS. The trial court did not allow testimony, ruling the

evidence was not relevant.

The trial court certified the following three questions of great public importance to the

Fourth District Court of Appeal for consideration.

1. Does Florida Statute 316.0083 (1)(a) authorize a municipality to delegate and
have a private vendor actually issue Florida Uniform Traffic Citations, when
notices of violation (also issued by the vendor), are not complied with, where the
only involvement of the traffic infraction enforcement officer in the entire process
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is to push a button saying "Accept" after having viewed the image of an alleged
violation electronically transmitted by the vendor?

2. Does Florida Statute 316.650(3)(c) permit a traffic infraction enforcement
officer to delegate to a non-governmental entity, such as a private vendor of a
municipality, his or her statutory duty to electronically transmit a replica of traffic
citation data to a court having jurisdiction over the alleged offense or its traffic
violations bureau?

3. And if the answer is in the negative to either question, is dismissal the
appropriate remedy?

The Fourth District answered the first question in the negative finding "the City is not

authorized to delegate police power by entering into a contract that allows a private vendor to

screen data and decide whether a violation has occurred before sending that data to a traffic

infraction enforcement officer ("TIEO") to use as the basis for authorizing a citation." While

acknowledging the delegation of the review of the images is authorized by §316.0083, the Fourth

District stated the statute does not authorize a vendor to issue citations as "only law enforcement

officers and traffic enforcement officers are entitled to determine who gets prosecuted for red

light violations." The Fourth District found that process set forth in Exhibit D of the contract

"requires ATS to send images and information regarding the violation to the TIEO only if ATS

determines in its sole discretion that certain standards have been met and ATS may withhold

sending information if it determines that those standards were not met." The Fourth District

concluded that this contract provision allowed ATS to use unfettered discretion to decide which

images to send to the police and which not to send. Additionally, they believed that for all

practical purposes it was ATS who initially determined who is subject to prosecution because

ATS "controls what information is, or is not, made available for the officer's consideration." As

a result, the Fourth District found the process set forth in the contract did not comply with
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statutory requirements, therefore, the citation was issued without authority and dismissal was the

proper remedy. The second certified question was not addressed.

ANALYSIS

The question is whether the contract and the procedures used in this case are the same as

those in place in Hollywood which Arem found to be per se contrary to the statute. The contract

between the City and ATS here is the same as between Hollywood and ATS. The basic

procedure here is the same as found by the trial court in Arem. ATS performs an initial review of

the images to be forwarded to the officer who accepts those found to be a violation. The parties

agreed that Hollywood had a BRQ similar to the BRQ in this case and ATS processed it in the

same manner as testified to here. The UTC is generated in the same manner as it was in the Arem

case. However, the record in Arem shows, and the parties agree, that no evidence was presented

to the trial court below regarding how the actual process worked. Additionally, because the

initial review procedures were not at issue until the second Arem opinion was issued, no

evidence regarding the existence of a BRQ and its implementation was ever submitted.

In Arem, the Fourth District in answering "No" to the first certified question made two

basic findings: 1) only law enforcement officers are authorized to issue a UTC and a city may

not delegate to a vendor the ability to issue the UTC, and 2) the law does not allow a city to

outsource the ability to review images to a vendor and then allow the vendor to use unfettered

discretion to decide which images to send to the police. This Court is bound by the decisions of a

district court of appeal. Pardo v. State, 596 So. 2d 665, 666 (Fla. 1992). This Court is without

discretion to ignore the Arem decision and must dismiss this case. However, while being duty

bound to follow the decision in Arem, this Court is free to disagree and to express its

disagreement with that decision. State v. Washington, 114 So. 3d 182 (Fla. 3d DCA 2012).
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This Court held a full evidentiary hearing. Many of the facts presented at that hearing are

contrary to the rational used in the Arem decision. In Arem, the Fourth District relied on the

contractual language and a bare finding of facts from the trial court. Because the record below

did not contain any evidence of what procedures were in place to give direction to ATS in its

pre-screening process, the Fourth District did not have the benefit of this information in finding

that ATS was making unilateral and unfettered decisions regarding what images to send or not to

send to the police.

Here the uncontroverted facts, as set forth in more detail in the findings of fact above,

show that ATS in their initial review, which is permitted by Florida Statute §316.0083(1)(a),

have specific straight forward directives provided by the City in its BRQ in sections 4 and 6.

ATS's processors receive extensive training in how to work with the red light images in

conjunction with the BRQ directive. The criteria the City's police have established for

forwarding images requires the A-Shot to show the vehicle's front tires are behind the stop line

and the B-Shot to show the entire vehicle has crossed the stop line while the light is red. In some

instances the BRQ directs that the video clip needs to be viewed in deciding the vehicle's

position during the red light when the A-Shot or B-Shot are not conclusive. Right turns on red

have a directive not to forward images when a vehicle rolls through the turn at less than Fifteen

(15) miles per hour unless there is a no turn on red sign. There are directives how to handle

emergency vehicles and other government vehicles that meet the basic criteria to forward. The

BRQ requires forwarding wherever the DMV information does not match the vehicle in the

image. The processors are trained that when the images show anything not covered by the BRQ

or they have any doubt, the rule they must follow is to forward the images to the police.
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The Defense argues any judgment used by the processors is strictly prohibited by Arem.

While the evidence shows that the ATS processors may have to use some degree of decision

making in pre-sorting the images into the two queues, whatever decision making the processors

use is strictly governed by the BRQ directives from the City. These guidelines, as well as the

training provided to ATS's processors makes it clear that the sole, unilateral, and unfettered

decision making found unacceptable in Arem does not exist in this case. (emphasis added).

Understandably the Arem Court was concerned that the UTC was physically coming from

ATS and not Hollywood. However, the evidence presented here makes it abundantly clear ATS

is only serving as a technical apparatus to mail out the UTC. The sole determination of who will

receive a UTC is actually coming from the City without any human interference from ATS. The

officer logs on to the ATS server to review the images contained in the working queue. The

officer then determines, in the same manner as would be determined for a roadside violation,

whether probable cause exists that a violation has occurred. If the officer finds a violation, an

"accept" button is selected. Contrary to Arem, this is not a rubber stamp process, between thirty

percent (30%) and thirty-five percent (35%) of the images sent to the City's police are rejected

because no probable cause was found. When the officer selects the "accept" button it is an

authorization to place his/her electronic signature and badge number on the NOV which the

statute requires to be first issued to provide options for the vehicle's owner to avoid the issuance

of the UTC. The computer program which is fully automated then prints and mails the NOV. If

the NOV is not complied with within sixty (60) days a UTC is required to be issued. The

computer is programed to automatically print and mail the UTC when the statutory time has

expired. This evidence clearly shows a UTC is only sent out after the officer has reviewed the
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images and made a probable cause determination that a violation of law has occurred and a UTC

is warranted.

This Court would agree that only law enforcement officers are authorized to issue a UTC.

The evidence presented shows that it is in fact the City that is issuing the UTC after the City's

officer has made the initial determination of probable cause and selected the "accept" button to

begin the NOV process. The officer takes no further action to issue the UTC. A fully automated

computer program is triggered to print and mail the UTC based on the owner's failure to elect

any of the options under the time frame contained in the statute. ATS only acts as an electronic

apparatus to print and mail the UTC. The statute provides that the UTC shall be issued by

mailing it by certified mail if the options which exist to satisfy the violation have not occurred

within sixty (60) days of the NOV's issuance. Florida Statute §316.0083(1)(c)1.a. states:

A traffic citation issued under this section shall be issued by mailing the traffic
citation by certified mail to the address of the registered owner of the motor
vehicle involved in the violation if payment has not been made within 60 days
after notification under paragraph (b), if the registered owner has not requested a
hearing as authorized under paragraph (b), or if the registered owner has not
submitted an affidavit under this section.

This process is fully automated with no humans involved after the officer's initial finding of

probable cause.

The Fourth District did not address the issue of whether the transmission of the UTC data

to the Clerk must come directly from the officer issuing it rather than from the ATS server. The

trial court in Arem in concluding that transmission of the UTC data from the vendor was contrary

to the statute, found the officer did not personally provide the UTC data to the Clerk, had no

personal knowledge that ATS transmitted the data, what data was sent, or when it took place.

The Defendant has submitted as persuasive authority several trial court orders from other

counties that have also found only the law enforcement officer can transmit the UTC data to the

13

1182



Clerk. The statute controlling the electronic transmission of UTC data for red light camera

infractions to the Clerk is contained in Florida Statute §316.650(3) (c) which states:

If a traffic citation issued under s. 316.0083, the traffic infraction enforcement
officer shall provide by electronic transmission a replica of the traffic citation data
to the court having jurisdiction over the alleged offense or its traffic violations
bureau within 5 days after the date of issuance of the traffic citation to the
violator.

The question then is whether the statutory language that the officer "shall provide" means that

the transmission must be made personally by the officer issuing the UTC as found in the cases

presented by the Defendant.

The evidence presented at the evidentiary hearing established that roadside electronic

transmission of UTC data, known as E-citations, are generated by an officer through a laptop or

handheld computer devise. This information is transmitted to the computer server at the officer's

agency. The Clerk then receives the data through an interface accessed by use of the agency's

user ID and password. The authorization to use the interface and issuance of the user ID is done

in accordance with criteria dictated by the State. These E-citations are not personally or directly

sent by the issuing officer, it is through the officer's decision that a violation has occurred and

the issuance of the UTC that generates process of transmission of the E-citation.

The process by which red light camera light E-citations are approved for interface with

the Clerk is the same as all roadside E-citations except the information comes from the vendor's

server. In addition to police agencies, other E-citation vendors are approved by the State. The

procedure by with the transmission of the UTC data for a red light camera violation is

transmitted to the Clerk, as discussed above, is totally automated without any human

involvement. It is the officer's determination that probable cause exists that a violation has

occurred and the selection of the "accept" button which sets the process in motion. This Court
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finds that the process by which red light camera E-citations are transmitted is no different than

how all other E-citations are transmitted when an officer issues the UTC roadside. The language

of the statute requires that the officer provide the data. This is accomplished by the officer's

affirmative actions; therefore, the fact that the computer program that actually sends the data is

that of a vendor does not violate the statute.

Since this Court is duty bound by the decision of the Fourth District Court of Appeals in

Arem, the citation in this case must be dismissed.

WHEREFORE, it is ORDER AND ADJUDGED that the Defendant's Motion to

Dismiss is GRANTED.

Given the fact that this Court held a full evidentiary hearing which presented additional

relevant evidence not presented to the Arem Court there are questions raised as to whether these

procedural differences make this process valid under the statute. This Court was advised that

there are other lower courts around the state that have declined to follow Arem because of

procedural differences. This leads to differing decisions depending in which county the UTC is

issued. These issues present a statewide application as red light camera programs exist

throughout the state and impact a great many vehicle owners. This Court certifies the following

three questions to the Third District Court of Appeal as a matter of great public importance.

1. Does the review of red light camera images authorized by Florida Statute

§316.0083(1)(a) allow a municipality's vendor, as its agent, to review and then select

which images to forward to the law enforcement officer, where the municipality has

provided the vendor with specific written guidelines for determining which images to

forward or not forward?
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2. If the vendor is permitted to review and then forward images in accordance with a

municipality's written guidelines, is it an illegal delegation of police power for the

vendor to print and mail the UTC, through a totally automated process without human

involvement, after the law enforcement officer has affirmatively made a probable

cause determination and authorizes the prosecution of the violation by selecting the

"accept" button.?

3. Does the fact that the UTC data is electronically transmitted to the Clerk of the Court

from the vendor's server via a totally automated process without human involvement

violate Florida Statute §316.650(3)(c) when it is the law enforcement officer who

affirmatively authorizes the transmission process by selecting the "accept" button?

If any of the above questions is answered in the negative is dismissal of a notice of

violation or uniform traffic citation the appropriate remedy?

DONE AND ORDERED at Miami, Miami-Dade County, Florida this 25th day of

September, 2015.

STEVEN LEIFMAN
COUNTY COURT JUDGE

cc: Robert Dietz, Assistant Attorney General, robert.deitz@myfloridalegal.com
Samuel Zeskind, Attorney for City, szeskind wsh-law.com
Ted L. Hollander, Attorney for Defendant, tedhollnader@theticketelinic.com
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IN THE COUNTY OF COURT OF THE
11* JUDICIAL CIRCUIT, IN AND
FOR DADE COUNTY, FLORIDA

STATE OF FLORIDA, ;
Plaintiff, CASE NO.: A3690ZE =

vs. JUDGE: LEIFMAN

LUIS TORRES JIMENEZ,
Defendant.

MOTION TO STRIKE "CITY OF AVENTURA'S MOTION FOR
RECOGNITION OF AUTOMATIC STAY AND EXTENSION OF SAME

TO OTHER TRAFFIC COURT PROCEEDINGS"

COMES NOW the Defendant by and through the undersigned counsel and

files this Motion, and as grounds states:

1. The court granted Defendant's motion to dismiss on September 25, 2015.

In the Order ofdismissal, the court certified questions to the Third District Court of

Appeal. The City ofAventura ["the City"] has filed an appeal to the Third District

Court of Appeal; and, a motion entitled "Motion for Recognition of Automatic

Stay and Extension of Same to Other Traffic Court Proceedings," ["the Motion"].

claims that Rule 9.310(b)(2) provides for an automatic stay when the State or

another public body seeks review. The City's position is incorrect. There is no

automatic stay under Rule 9.310(b)(2) where an appeal as of right is not involved.
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3. The nature of the appeal to the Third District is not mandatory; rather it is

discretionary. See Rule 9.030(b)(4)(A), providing that the district courts of appeal

have "discretionary review" jurisdiction over final orders from the county court, as

here, that certify questions ofgreat public importance.

4. In City ofMiami v. Arostegui, 616 So. 2d 1117 (Fla. 1" DCA 1993), the

court held that the automatic stay provision of Rule 9.310(b)(2) does not apply in

cases where discretionary review is sought, as opposed to a direct appeal as of

right. In Mitchell v. State, 911 So. 2d 1211, 1215 (Fla. 2005), the Florida Supreme

Court, citing to Arostegui, held that the automatic stay provision of Rule

9.310(b)(2) only applies where a direct appeal is taken - not where discretionary

review is sought:

We need only look to the plain language of the rule and statute to determine
that the provisions of rule 9.310(b)(2) and the language of the Jimmy Ryce
Act are clear as to the issue before us. In this regard, we agree with the
analysis ofthe First District:

Rule 9.310(b)(2) provides that "[t]he timely filing of a notice shall
automatically operate as a stay pending review, except in criminal cases,
when the state, any public officer in an official capacity, board,
commission, or other public body seeks review . . . ." . . . It has also been

"[s]ubject to the exception for criminal cases, rule 9.310(b)(2) makes no
distinction as to the type of case in which a public party is entitled to an
automatic stay." See Philip J. Padovano, Florida Appellate Practice §
12.5 at 184 (2003 ed.). Although, the automatic stay provision has been
held inapplicable to discretionary review proceedings, see, e.g., State,
Department of Health and Rehabilitative Services v. E.D.S. Federal
Corporation, 622 So. 2d 90 (Fla. 1st DCA 1993) and City of Miami v.
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Arostegui, 616 So. 2d 1117 (Fla. 1st DCA 1993), in the instant case, the
State has the right to appeal the fmal order of dismissal. Accordingly,
5ecause the commitment of sexually violent predators has been held t_o
be civil in nature and because rule 9.310(b)(2) applies to civil cases,
we conclude that rule 9.310(b)(2) is applicable to this appeal.

Mitchell, 848 So. 2d at 1210. We concur in this straightforward analysis,
although we also agree with many of the concerns expressed by Judge
Padovano.

5. As a matter of law, the City is not entitled to an automatic stay under

Rule 9.310(b)(2), and the Motion by the City is nothing more than an improper

attempt to claim an automatic stay when such a right does not exist..

WHEREFORE Defendant requests that the Court enter an Order striking the

City's Motion which seeks recognition of an automatic stay where no such right

exists, and for any other relief deemed just and proper.

I HEREBY CERTIFY that a true and correct copy of the above and

foregoing was delivered by email to Robert Dietz, 501 E. Kennedy Blvd, Suite

1100, Tampa, FL 33602 to robert.dietz@myfloridalegal.com; Edward Guedes,

Matthew Mandel and Samuel Zeskind 2525 Ponce de Leon Boulevard, Suite 700,

Coral Gables, FL 33334 to eguedes@wsh-law.com; szavala@wsh-law.com;

mmandel@wsh-law.com; lbrewley@wsh-law.com; szeskind@wsh-law.com; and

ozuniga@wsh-law.com on this 1" day ofOctober, 2015.
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TedHollander
. Gold & Associates, P.A. d/b/a

The Ticket Clinic
2298 S Dixie Highway
Miami, Florida 33133
(954) 522-5926 Tel.
Florida Bar No. 0116106
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Prinr History: [**11 Application for Review of the
Decision of the District Court of Appeal - Certified Direct
Conflict of Decisions First District - Case No. 1D03-1518
(Leon County).
State v. Mitchell 848 Sa 2d 1209, 20W Fk App. LEXIS
10127 (Ra. DisL Ct. Apy Ist Din., 2003)

Case Summary

Procedural Posture

commitments. The supreme court disagreed. RetkMlDlh
applied in all civil proceedings, including commitment
proceedings. Further, procedures set out for the dissolution
of the automatic stay adequately protected the inmate's
Uhcrty interests.

Outcome

The supreme court agreed with the first district and answered
the certified question by stating that the State was entitled to
the benefit of the automatic stay provision on appeal in a
civil commitment proceeding brought under the Jimmy
Ryce Act, subject to the discretion of the trial court to
dissolve or modify the stay based upon the important
intemsts of the parties and the particular circumstances of
the case.

The District Court of Appeal, First District (Fk>rida),
certißed an issue of direct conDict on the issue of whether
respondent State was entitled to benefit from the automatic
stay in Fhe A. Afm._A111gØ on appeal in an
hwoluntary Civil Commitment ofSexually Violent Predators
Act (Jimmy Ryce Ac0, Fla. Stat. chs. 394.910-394.931
(2000), civil commitment proceeding when the trial court
had dismissed the petition seeking commitment

Counsel: Nancy A. Daniels, Public Defender and Robert S.
Friedman, Assistant Public Defender, Second Indicial
Circuit, Tallahassee, Flonda, for Petitioner.

Charles J. Crist, Jr., Attorney General, Robert R. Wheeler,
Bureau Chief Criminal Appeals, and Thomas H. Duffy,
Assistant Attorney General, Tallahassee, Florida, for
Respondent.

Overview

The State sought to civilly commit petitioner inmate under
1he Jimmy Ryce Act The commitment petition was filed the
day before the inmate was to be released on non-sexually
related crimes. The trial court found probable cause to
believe the inmate was a sexually violent predator but
dismissed the commitment proceedings based on a ruling
thai the Act did not permit the State to Gle a petition for civil
commitment against anyone not then incarcerated for a
sexual offense. The State appealed, the first district reversed,
and the inmate filed petition for review. The inmate conceded
that the issue was decided by the supreme court's decision
in Hale, issued during the pendency of the inmale's petition.
However, the inmate argued that the automatic stay
provisions of IML92lgØ should not apply to hold him
in prison during the State's appeal because his liberty was at
stake, and the rule was not meant to apply to civil

judges: ANSTEAD. J. PARIENTE. CJ., and LEWIS.
QUINCE, and CANTERO, JJ., concur. WELLS, J., concurs
in result only with an ophiion, in which BELL, J., concurs.

Opinion by: ANSTEAD

Opinion

|*1212) ANSTEAD,1

CORRECTED OPINION
We have for mview a decision of a district court of appeal
on the following question, which the court certified to be of
great public importance:

WHETHER THE STATE IS ENTITLED TO THE
BENEFIT OFTHE AUTOMATIC STAY PROVISION
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OF R!RAWh#2) ON APPEAL IN A CIVIL
COMMrrMENT PROCEEDING BROUGHT
PURSUANT TO PART V OF CHAPTER 394.
FLORIDA STATUTES, WHEN THE TRIAL COURT
HAS DISMISSED THE PETl'ITON SEEKING
COMMITMENT.

b| nR!4ggMK1dd 1209. 111LWk·_hLilCA
20Qü We have F*2] jurisdiction. See agl13@M Flu.
Cag We answer the question in the afürmative and hold
that the Slate is entitled to the benefit of the automatic stay
provision of Flor@.Ruk1QwgiktelProçúgdl|%WQ)
on appeal in a civil commitment proceeding brought pursuant
to part V of chapter 394, Florida Statutes, when the trial
court has dismissed the petition seeking commitment.
However, as we explain below, the respondent has the right
to P12J3| seck a dissolution of the stay pursuam to our
rules.

FACTS AND PROCEDURAL HISTORY

The State HIed a petition to civilly commit Frank Mitchell
as a sexually violent predator pursuant to the Jimmy Ryce
Act, guionLL94_.L)|0.94,93] Fkr@_Statutes (2000)
(cntitled "Involuntary Civil Commitment ofSexually Violent
Predators"). Mitçk{ld!L&L2d gL12LO. However. the
record reflects that the State did not file the petition for
commitment ontil the day before Mitchell was scheduled to
be released from his incarceration pursuant to a criminal
conviction and sentence for possession of cocaine and
felonious possession of (**31 a concealed weapon. Id.
Subsequent to the filing of the petition, the trial court found
that there was probable cause to believe that Mitchell was a
sexually violent predator. Mitcheff then sought a dismissal
of the proceedings and the trial court entered an order
dismissing the petition for lack of jurisdiction, concluding
that the Act did not permit the State to file a petition for civil
commitment against anyone not incarcemted for a sexual
offense. Id.

The State appealed to the First District Cours of Appeal and
gave notice that it would rely on the automatic stay
provision of rule 9.310(b)(2). Id. Mitchell filed a motion

and because ele 9&p(b)f2) applies in civil cases, the
automatic |**41 stay provision was applicable:

The statute and the case law construing the Jimmy Ryce
Act make it clear that the commitment proceedings
under the Jimmy Ryce Actare civil in nature. Moreover.
getion19Ml55f1L Florida Statutes (2000), provides
that the Florida Rules of Civil Procedure apply to all
civil commitment proceedings for sexually violent
predators unless otherwise specified. It has also been
observed that automatic stays are available only in civil
cases and that '1sjubject to the. exception for criminal
cases, sk£.URhX2) makes no distinction as to the
type of case in which a public party is entitled to an
automatic stay " Although, the automatic stay provision
has been held inapplicable to discretionary review
proceedings, in the instant case, the State has the right
to appeal the final order of dismissat Accordingly,
because the commitment of sexually violent predators
has been held to be civil in nature and because mk
9.310rb)(2) applies to civi.] cases, we conclude that rule
9.310(b)(2) is applicable to this appeal.

kl at_1210 (citations omitted). After noting that the trial
court had made a finding of probable l**51 cause as to
MitchelPs status as a sexually violent predator, the district
court denied the motion to dissolve the stay. Id,JL])ll.

In dissent, Judge Padovano expressed the view that the stay
provisions of the ride were never intended to apply to cases
where liberty interests were at stake, and the liberty interests
here, being constitutional1y protected, should not be impaired
by the mere operation of an automatic stay provision. d ar
Z2/2-1J (Padovano, J, dissenting). He also cited financial
interests as being the primary basis upon which the rule was
originally enacted to pemiit obviously solvent governmental
entities to l*12141 maintain the status quo while their
appeals were pending. Id. at 1213.

Thereafter, the First District decided the merits of the
appeal, finding that the Jimmy Ryce Act was not limited to
persons currently serving sentences for sexually violent
offenses, but could also be applied to those, like Mitchell,

Mth du W co»rt to we t¥ wom* ®y im+r rik whose current prison sentences were for atm-sexually related
Ml0fbX2). Id. However. the trial court denied the motion, crimes, but who had been previously convicted of a sexual
stating that the issue was one of first impression in Florida offense. State v. Mitchell, 866 So. 2d 776, 777&lgJst DCA
and determining that it was tmable to find that the State had 2L% l**6) nview denied, 907 So. 2d 1171 (Fla. 2005).
no likelihood of success on appeal. Id. Mitchell sought review of that decision in this Court and we

stayed the review proceedings pending resolution of the
Mitchell then moved the appellate court to dissolve the stay. same issue in Hate..sJafn3Eh_2d 517 fFla. 2004),
!d, at G09. The First District concluded that because petition for cert. filed (U.S. Mar. 10, 2005) (No. 04-9054).
sexually violent predator commitment proceedings are civil We subsequently decided in Hale that the Jimmy Ryce Act

Page 2 of 7
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applies lo "all persons who are currently incarcerated and
who at some point in the past have been convicted of a
sexually violent offense " Hale. 891 Sa 2d at S22. Mitchelt
acknowledges that Hale contmis the issue as to whether his
prior conviction subjects him to the Jimmy Ryce Act.

However, we now consider MitchelPs petition for review
based upon the district court's certification as to the
question of whether the State is entitled to the benefit of the
automatic stay provision of sk£J1@I2) on appeal from
lhe dismbsal of proceedings brought pursuant to the Jimmy
Ryce Act.

ANAINSIS

"fhe same principles of construction apply to court rules as
apply to statutes " Gervais v. City ofMelbourne. 890 So. 2d
diL4H[EkärkimA_XxE) (citing RoxcxState14-&
Zd-1012LFla la DCA 1981).). (**71 If the language of a
statute or rule is plain and unambiguous, it must be enforced
according to its plain meaning. See £1aJep't of eyeeque_x
Fla. Mun. Power Agency, 789 So. 2d 320, 323 (Fla. 20011.
Legislative history is not needed to determine intent when
the language is clear. Goldenberg_y Sawczak 79] So. 2d
?O78 RWEla 2001 L

Consístent with Judge Padovano's concems in dissent,
Mitchell asserts that the automalie stay provisions of mie
9J1!#h)Q) should not apply because his very liberty is at
stake, and the rule was never meant to apply to civil
commitments, but only to jttdgments or orders affecting the
financial interests of the State or another governmental
body. Mitchell also cites the decision in Stateglhu;Aaene,
881 So. 2d 70 t Fla. 5th DCA 200_4_)L myiew dismissed, 8_95
So. 2d 405 ( Fla 2005), and review denied, 908 So. 2d 1057
WL2R wherein the Fifth District expressed agreement
with Judge Padovano's dissent and his view "that
confmement under the Jimmy Ryce Act must rest on
something more substantial than the effect of a mechanical
rule that goes into c!Tect by the unilateral [**8] action of the
Slate." L aL 71 (quoting Mitchd 84LSs_2d_g: 1212
(Padovano, L dissenting)).

However, we conclude that simply because Jimmy RyceAct
proceedmgs may not have been specifically contemplated or
envisioned by this Court at the time it adopted the rule, this
does not necessarily mean that the automatic stay provisions
of the mie should not be applied. Rather, it is necessary to
look at the plain language and purpose of the rule, which is
to initially maintain the status quo pending the outcome of
an appeal by the govemment, except in criminal proceedings.
In addition, we conclude that the liberty interests and due

process rights of the respondent are adequately proiccted
when the provisions for dissolution of the automatic stay are
considered.

P12H1 We need only k>ok to the plain language of the rule
and statute to determine that the provisions of mk
9.310(b)(2) and the language of the Jimmy Ryce Act are
clear as to the issue before us. Jn this regard, we agme with
the analysis of the Eirst District:

8Fle.MR#hlØ provides that "{t}he timely filing of a
notice shall automatically operate as a stay pending
review, except l**91 in criminal cases, when lhe state,
any public officer in an official capacity, board,
commission, or other public body seeks review . . . ."
The stainte and the case law construing the Jimmy Ryce
Act make it clear that the commitment pmceedings
under the Jimmy Ryee Act ate civil in nature. See, e.g.,
Westerheide n State, 767 Sa 2d 637, 648 (Fla. 5th DCA
2000) (holding that the Jimmy Ryce Act is civil in
nature and that confinement is for treatment and the
protection of the public, not punishment), approved by
S31 Sa 2d 93 (Fla. 2002L Moreover, section
9MIMdìfkdda Statyles (2000), provides that the

Florida Rules of Civil Procedure apply to all civil
commitment proceedings for sexually violent predators
unless otherwise specified. h has also been observed
that automatic stays are available only in civil cases and
that "[s]ubject to the exception for criminal cases, m[e
MMh)f2) makes no distinction as to the type of case
in which a public party is entitled to an automatic stay."
See Philip 3. Padovano, Florida Appellate Practice §
12.5 at 184 (2003 ed.). Although, the automatic stay
provision P*101 has been held inapplicable to
discretionary review proceedings, see, e.g.. State, De-
partnwnt pf Health and Rehabilitative Services e
ED.S. Federal Corporation. 622 Sa 2d 90 (Fla. 1st
DCA 1993) and City ofMiami v. Amstegui, 616 Sa 2d
1117 (Fla. Ist DCA 1993),in the instant case,the State
has the right to appeal the final order of dismissal.
Accordingly, because the commitment of sexually
violent predators has been held to be civil in nature and
because rule 9.310(b)(2) applies to civil cases, we
wn:Iut tlut s�522JgMdj;. uppliwlA w då
appeal.

LilLchçJJ UK Sa 2LW 1210. We concur in this
straightforward analysis, although we also agree with many
of the concems expressed by Judge Padovano.

Initially, we note that it is now settled law that the statutes
authorizing civil commitment of sexually violent predators

Page 3 of 7
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(i.e., the .limmy Ryce Act), are civil. Kass LHekiä
ULMMb )65-66, 138 L Ed 2d 501, 117 S. CL 2072
LMà Weëte&ide v. State, 83I So. 2d 93. 100 t Fla. 200h
(stating that the Jimmy Ryce Act "was clearly intended to
create a civil commitment scheme" (=*111 for those who
are determined to be sexually violent predators under the
Act). Moreover, sggion 19f9LWILfkék_Sg!!ges
G000K states. "in all civil commitment proceedings for
sexually violent predators under this part, the following
shall upply: (1) The Florida Rules of Civil Procedure apply
unless otherwise specified in this part." Ruh_MlßbX2)
states:

Public Radies: Public Oficers: The timely filing of a
notice shall automatically operate as a stay pending
review, except in criminal cases, when the stase, any
public officer in an official capacity, board, commission,
or other public body seeks review; provided that an
automatic stay shall exist for 48 hours after the filing of
the notice of appeal for public records and public
meeting cases. On motion, the lower tribunal or the
court may extend a stay, impose any lawful conditions,
or vacate the stay.

Finally, Mg 9.310(b)(2) does not expressly exempt civil
commitment pmceedings or Jimmy RyceAct cases, although.
significantly, |*t216] it does exempt criminal cases.
Themfore, because the Jimmy Ryce Act is civil, and there is
no exemption, we conclude Me 9.31(#!dQ) and í**121 its
automatic stay provisions are applicable.

automaIic stay proceedings was no doubt based upon the
obvious and important liberty interests involved in criminal
proceedings. ' The liberty interests affected in Ryce Act
proceedings are P*t31 not dissimilar to the liberty interests
involved in criminal proceedings, although there are
obviously critical distincüons.

Irnportantly. however, while rule 9.310/h#2) is effectively
automatic in its initial application, a stay entered pursuant to
the rule may be dissolved. We believe that the provisions for
the dissolution of the stay. where the special circumstances
of Ryce Act proceedings and the circumstances of
respondents' contimiing confinement can and should be
considered, are sufficient to alleviate the constitutional
concems obviously present in such a scenario. We also
believe Florida's trial coarís are capable of the sensitive
balancing required in such cases.

In fact, of course, as noted above, the rule itself recognizes
these due process concerns by exempting criminal
proceedings entirely from the automatic stay provisions.
F*141 This exemption is directly related to the serious

constitutional issues that would be implicated if the State
were to be automatically entitled to stay the effect of a
decision adverse to the State in a criminal proceeding. In a
like manner, when liberty intemsts are directly at stake in a
proceeding under the Ryce Act, the trial court must take
special care to assess these interests along with the interests
of the State in determining whether detentíon should be
continued. These interests were specifically identified and
addressed by Judge Padovano in his dissent:

However, when applying the automatic stay provisions to
the Jimmy Ryce Act, courts omst remain mindful of the due
procen concems when a liberty interest is involved. As
noted by Judge Padovano and as we said in Goode, "Iclivil
commitment proceedings involve a serious deprivation of
libeny and, thus, such proceedings must comply with the
due process dauses of the Floricfa and United States
Constitutions." State a Goode, 830 So. 2d 81725-261Ek
2002) (citing Mdington u Texas, 44LLSAM2MLL
Ed. 2d 23. 99 S. Ct. 1804 ( 1979n.

Moreover, we do not disagree with the concerns of Judge
Padovano and the Fifth lhtrict that the continuing
confinement of a respondent in Jimmy Ryce proceedings
merits special consideration in any evaluadon of the
justification for a continuing stay once the respondent has
prevailed in the commitment proceedings. Indeed, the
exemption of criminal proceedings from the operation of the

I do not think that the automatic stay provision in tule
9.310(b)(2) can be applied in an appeal from an order
dismissing a petition for involuntary commitment under
the Jimmy Ryce Act, because the effect of the stay in
such a case would be to detain a person in custody
without due process of law. For this reason, I am unable
to join in the majority's decision to keep the stay in
place in the present case.
The power to detain an individual for involtmtary civil
commitment is subject to certain well-defined
constitutional limitations. As the Supreme Court
explained in Foucha v. Louisiana. $04 U.S. 71. 80 112
WRM11L_E4141*12RL£1.L19k2% (**1M
the "freedom from bodily restraint has always been at
the core of the liberty pmtected by the Due Pmcess
Clause ~ This view is reflected in other Supreme Court
opinions, as well. Earlier, the Court said, "it is clear that

We do not have before us, for example, a siny in favor of the State where a jury has determined that the State has nor proved its
case on the merits in a Ryce Act proeecding.

Page 4 of 7
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commitment for any purpose constitutes a significant
deprivation of liberty that requires due process
protection." Jones u United States 463 U.S 354. 3½L
103 SR 3043, 77 L Ed. 2d 694 (19831 (quoting
ådáington n has, 441 U.S. 418, 425. 99 S. Ct. I804.
MLkld 2d.121!H79A hese statements plainly
illustrate that we are dealing here not only with the
applicability of a procedural rule, but also with an
important issue of constitutional law.
Statutes authorizing civil commitment of sexually
violent predators have been upheld primarily because
they require a judicial finding that a person suffers fmm
a condition that makes him dangerous to others. For
c×ample, i n Kolmatak«M4G2Le$.1M17-
358. 117 LCil)ZL�060tt.LhLgUg]_(RM),the
Court concluded that the statute at issue did not offend
the Qgbocess Clarue, because it "requires evidence
of past sexually violent behavior and (*Mal a present
mental condition that creates a likelihood of such
conduct in the futum if the person is not incapacitated."
The Florida Supreme Court has rejected a due process
challenge to the Jimmy Ryce Act for the same reason.
See Westerheide v: State, 831 So. 2d 93, 106 (Fla.
2 lb The constitutional objections to commitment
can he overcome, but only if the government complies
with the applicable procedures and evidentiary
standards, iuid if the court makes the findings of
dangerousness required by the statute.
In the present case there is no judicial finding that could

probable cause. That is a logical way to construe the
effect of the rule, but it does not entirely resolve the
constitutional problem presented by this case. Section
M91MlL1|widg_StgMy (2002). pmvides that
"{wjithin thirty days after the detennination of probabic
cause, the court shall conduct a trial to determine
whether the person is a sexually violent pædator." The
imposition of the automatic stay would extend this time
period indefinitely. Although the court has expedited
the appeal, that is not an adequate remedy for a person
who is detained without authority. This is a plenary
appeal from a final order. Despite our best efforts to
expedite .the decisiort we could not ensure that the
appellee (*12181 will not be held beyond [**181 the
thirty-day time limit set by gpf!pytä£9]§£1¿

The statutory time period for which a person can be
held in custody pending trial on a petition for involuntary
commitment is not a mere procedural requirement.
Except in the limited circumstances listed in the statute
itself, the time period cannot be altered or extended. in
State v. Goode, 830 Sa 2d 817, 823 (Fla. 2002 ), the
Florida Supreme Court held that the thirty-day time
limít in section 394.916(l) is mandatory. The court
explained that "based on the importance of the obvious
liberty rights at stake " the Legislature must have
intended that there should be "scrupulous compliance"
with the thirty-day limit. 1£gt_824

be used to support the appellee's continued detention.
The appellee has completed the sentence he was
serving when the petition for involuntary commitment
was filed. His detention may have been justified at one
time by the trial court's finding of probable cause in the
civH commitment pmceeding, but that finding has now
been undermined by the court's fmal onier dismissing
the case. He appellee is now being held in custody
solely on the authority of the stay imposed by mle
M!kthK21.
This stay is not based on a finding of dangerousness, or
upon any judicial finding for that matter. .Rather, the

l**I71 stay has been imposed automatically by
opemtion of law, merely because the state has chosen to
appeal the dismissal of its petition. I believe that
confinement under the Jimmy Ryce Act must rest on
something much more substantial than the effect of a

The Jimmy Ryce Act contains no provision addressing
the rights of the respondent during an appeal by the
state. The Legislature may have overlooked the
possibility of an appeal by the state, but it is just as
likely the Legislature believed that a person who is
exonemted in the trial court should not be in custody at
all I am not certain of the Legislature's intent or lack of
intent, but I am certain that the courts should not
attempt to fill in the blank by applying a mechanical

[**191 rule of procedure thal would allow for a
detention beyond the period of time authorized by
statute. The constitutional validity of the involuntary
commitment process depends on the Jequirements of
the statute. It follows that the courts should not deviate
from the statute by extending the allowable time for
detention.

mechanical rule that goes into effect by the unilateral Mi!£heLH8 Sa 2d.gL1211-1) (Padovano, J., dissenting)action of the state.

%e majority takes the view that the autornatic stay
effectively restores the trial courrs earlier finding of

Page 5 of 7
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(footnote omitted). 2 As noted by Judge Padovano and
because of the constitutional considerations implicit in the
scheme, there are important protections provided to the
respondent under the Act and this Court has affirmed the
necessity of those pmtections. For example, mction
M£¿Mi£hidaJiamn (2000). provides thai *1w)ithin
thirty days aller the determination of probable cause, the
court shaH conduct a trial to determine whether the person
is a sexually violent predator" We have previously held that
there shall be "scrupulotts compliance" with the thirty-day
time limit. Geodt 8JO Sg 2d gr£þ. 3 Additionally, in Sgge
v. Kinder. 830 Sg.2dß3hFla,1QQ2h this Court approved
the district court's holding "that [**20} lhe time pmvisions
of Mc a 394.916fl) of the [Ryce Act] are mandatory
unless a continuance is gmnted for good cause " M._a J.

(911 F1219] Importantly,in OsbornedmfeEsgll
M1%iEkAMSllKMÆk L Weektv LMMk
May 12. 2(X6h this Court has recently held, "Where a
respondent has completed his criminal sentence and is being
detained awaiting a Ryce Act trial and the trial period has
exceeded thirty days without a continuance for good cause,
the respondent's remedy is release from detention and a
dismissal without prejudice of the pending proceedings." Id.
at S348. Hence. we have aheady recognized an instance
where the State may be entitled to continue the proceedings.
but the respondent tnay be entitled to his freedom where the
State has not scropulously complied with the Act's
provmons.

Significantly, as we expressed in Goode, the Legislature
intended that "the leview process of potential sexual
predators would be concluded while the person was still in
prison " QLode. 830 So. 2d at 825. We also recognized "that
while the Legislature intended that the Ryce Act operate in
this way, there is evidence that in practice this is not
occurring and that often pix>ple are being detained for long

periods after their scheduled release date without being
taken to uial." P*22] Id. at 825 n.7. We again emphasir.e
that the State should make every effort to initiate the
commitment trial "well in advance of the [detainee's] date
of release from prisoni, so that] the due process concems of
commitment beyond imprisonment would be substantially
alieviated." kLgL826.

However, while we agree with many of Mitchell's and
Judge Padovano's concerns, it is also important to note that
when the State appeals the dismissal of a petition seeking
commitment, the State may sometimes be entitled to a stay
of the trial court's decision ttntil the dismissal order can be
reviewed. We note that other states also permit stays in
some instances. In California, for example, the State is
allowed to seek writ review and a temporary stay until the
propriety of a dismissal order can be reviewed. Peoph n
Superior Court, 70 Cal. Apa 4th 558, 82 Cal.RptGd 852

APAJ9M1; PeonLu_Supenor.Cpyg
iHoward), 70 Cal App. 4th 136, 82 Cat.Rptr.2d 481, 487
(Cal. Cf. App. 1999). Similarly, in .Massachusetts, a stay
may be issued to prevent an individual's release and to
review a trial court's determination [**23] that no probable
cause existed to invohtntarily commit an individual as a
sexually dangerous person. Qpmqmegh§lgq[ggg
54 Mass. An.Ct. 165. 764 N.E.2d 353, 355 (Man. App. Ct.
?M

Ordinarily, there are two principal considerations that courts
must take into account when deciding whether to vacate a
stay: the likelihood of irreparable harm if the stay is not
granted and the likelihood of success on the merits by the
entity seeking to maintain the stay. Psegy.ftrglá9Jg
2d½ÆlnMElgld_Q.CA_]D9_b In this case, we am
mindful of the potential problem with a stay allowing for a
person to be detained beyond completion of his or her

2 While Judge Padovano asserts "there is no judicial finding that could be used to support the appellee's continued detention." id. at
M, he subsequently acknowledges the trial court's Ending of prohnhle cause that the appellee is properly subject to detention unÃr
the Ryce Act.

However. this Court noted in Gede the time limit would be subject to exceptions:

Whde we conclude that the time provisions regarding the holding of a trial were meant to be mandatory, we do not believe
that the thirty-day period was miended as a rigid junsdictional t>ar to turther proceedings, in addition to the pronsion for
an adversarial probable cause demrmination, Stjga)M11§G)provides that "|t]he trial may be continued upon the mquest
of either party and a showing of good cause, or by the court on its own motion in the interests of justice, when the pen;on
wdl not be substantially prejudiced.".By this language, the Legislature demonstrated that there will be instances when the
trial court will retain jurisdiction beyond the thirty-day time period. In cases where the alleged sexually violent predator will
not be substantiauy prejudiced, a trial court is given authority to grant a continuance when one of the parties shows good
cause or the court determines that the interests of justice so dictate.

Id. at 828.
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sentence. However, as noted by the First District majority,
in this case the trial court expressly found that there was
probable cause to detain the respondent under the Ryce Act.
Mitchell. 848 So. 2d at 12/1. In addition, as with any new
legislation affecting riubstantial constitutional rights, there
will be numerous instances where the meaning of the
statutory provisions and their constitutional implications
will have to be adjudicated before the law will be settled.
Trial courts i++241 must have some leeway to balance the
competing interests while the issues are debated and
re.solved. The present case presents a perfect example of this
process. We conclude that Horida's provisions for a stay
and the dissolution of such a stay am adequate to balance
the due process rights and libetty interests of the respcmdent
1*I2201 with the concerns of the State to protect the public.

CONCLUSION
We approve the First District's decision and conclude that
the State is entitled to the benefit of the automatic stay
provísion of rule 9310(h)/2) on appeal in a civil commitment
proceeding brought under the Jimmy Ryce Act, subject to
the discretion of the trial court to dissolve or modify the stay
based upon the important interests of the parties and the
particular circumstances of the case.

PARIENTE, CJ., and LEWIS, QUINCE, and CANTERO.
JL concur.

WELLS, L concurs in result only with an opinion, in which
BELL. L concurs.

Concur by: WELLS

Concur

WELLS, J., concurring in result only.

I concur that ElaridgRyk njApplime Procedstre 9.31@C)
applies to an appeal in a civil commitment proceeding that
is brought pursuant [**25] to part V of chapter 394, Florida
Statutes. I would affirm the decision of the Rrst District
Court of Appeal in this case.

I do not join in the majority opinion because it is too bmedly
written, covering issues which I do not believe are necessary
in answering the question that was certified in this case.

BELL, J., concurs.
It is so ordered
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Administrative Procedure Act, quasi-judicial proceedings before local government agencies, boards, and
commissions. and administrative action for which judicial review is provided by general law.

Addition of language in subdivision (i) is intended to toll the time for the filing of a notice of appeal until
the resolution of a timely filed motion to vacate when an order has been entered based on the recommendation of a
hearing officer in a family law matter. Under the prior rules, a motion to vacate was not an authorized motion to toll
the time for the filing of an appeal, and too oAen the motion to vacate could not be heard within 30 days of the
rendition of the order. This rule change permits the lower tribunal to complete its review prior to the time an appeal
must be Gled.

2000 Amendment. The text of subdivision (i) was moved into the main body of subdivision (h) to retain
consistency in the definitional portions of the rule.

Court Commentary

1996 Amendment subdivision (h) was amended to ensure that a motion to correct sentence or order of
probation and a motion to withdraw the plea after sentencing would postpone rendition. subdivision (h)(3) was
amended to explain that such a motion is not waived by an appeal from a judgment of guilt.

RULE 9.030. JURISDICTION OF COURTS

(a) Jurisdiction of Supreme Court.

(1) Appeal Jurisdiction.

(A) The supreme court shall review, by appeal

(i) final orders of courts imposing sentences of death;

(ii) decisions ofdistrict courts of appeal declaring
invalid a state statute or a provision of the state constitution.2

(B) Ifprovided by general law, the supreme court shall
review

(i) by appeal final orders entered in proceedings for
the validation of bonds or certificates of indebtedness;³

(ii) action of statewide agencies relating to rates or
service of utilities providing electric, gas, or telephone service.4

(2) Discretionary Jurisdiction. The discretionary jurisdiction of
the supreme court may be sought to review

(A) decisions ofdistrict courts ofappeal that5

September 4, 2015 Florida Rules ofAppellate Procedure 11
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(i) expressly declare valid a state statute;

(ii) expressly construe a provision of the state or
federal constitution;

(iii) expressly affect a class of constitutional or state
officers;

(iv) expressly and directly conflict with a decision of
another district court of appeal or of the supreme court on the same question of
law;

(v) pass upon a question certified to be of great public
importance;

(vi) are certified to be in direct conflict with decisions
of other district courts ofappeal;

(B) orders and judgments of trial courts certified by the
district court of appeal in which the appeal is pending to require immediate
resolution by the supreme court, and

(i) to be of great public importance, or

(ii) to have a great effect on the proper administration
ofjustice;

(C) questions of law certified by the Supreme Court of the
United States or a United States court of appeals that are determinative ofthe cause
of action and for which there is no controlling precedent of the Supreme Court of
Florida.7

(3) Original Jurisdiction. The supreme court may issue writs of
prohibition to courts and all writs necessary to the complete exercise of its
jurisdiction, and may issue writs ofmandamus and quo warranto to state officers
and state agencies. The supreme court or any justice may issue writs of habeas
corpus returnable before the supreme court or any justice, a district court of appeal
or any judge thereof, or any circuit judge.8

(b) Jurisdiction of District Courts of Appeal.

September 4, 2015 Florida Rules of Appellate Procedure 12
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(1) Appeal Jurisdiction. District courts of appeal shall review, by
appeal

(A) final orders of trial courts,1, 2 not directly reviewable by
the supreme court or a circuit court, including county court final orders declaring
invalid a state statute or provision ofthe state constitution;

(B) non-final orders of circuit courts as prescribed by rule
9.130;9

(C) administrative action ifprovided by general law.2

(2) Certiorari Jurisdiction.8 The certiorari jurisdiction of district
courts of appeal may be sought to review

(A) non-final orders of lower tribunals other than as
prescribed by rule 9.130;

(B) final orders ofcircuit courts acting in their review
capacity.

(3) Original Jurisdiction.8 District courts of appeal may issue
writs of mandamus, prohibition, quo warranto, and common law certiorari, and all
writs necessary to the complete exercise of the courts' jurisdiction; or any judge
thereofmay issue writs of habeas corpus returnable before the court or any judge
thereof, or before any circuit judge within the territorial jurisdiction of the court.

(4) Discretionary Review." District courts of appeal, in their
discretion, may review by appeal

(A) final orders of the county court, otherwise appealable to
the circuit court under these rules, that the county court has certified to be ofgreat
public importance;

(B) non-final orders, otherwise appealable to the circuit court
under rule 9.140(c), that the county court has certified to be of great public
importance.

(c) Jurisdiction of Circuit Courts.

(1) Appeal Jurisdiction. The circuit courts shall review, by appeal

September 4, 2015 Florida Rules ofAppellate Procedure 13
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(A) final orders of lower tribunals as provided by general
law;' 2

(B) non-final orders of lower tribunals as provided by general
law;

(C) administrative action if provided by general law.

(2) Certiorari Jurisdiction.8 The certiorari jurisdiction of circuit
courts may be sought to review non-final orders of lower tribunals other than as
prescribed by rule 9.130.

(3) Original Jurisdiction.8 Circuit courts may issue writs of
mandamus, prohibition, quo warranto, common law certiorari, and habeas corpus,
and all writs necessary to the complete exercise of the courts' jurisdiction.

1. 9.140: Appeal Proceedings in Criminal Cases.
2. 9. I10: Appeal Proceedings: Final Orders.
3. 9.110(i): Validation of Bonds.
4. 9. I 10: Appeal Proceedings: Final orders; 9.100: original Proceedings.
5. 9.l20: Discretionary Review of District Court Decisions.
6. 9.125: Discretionary Review ofTrial Court orders and Judgments Certified by the District Court.
7. 9.150: Certified Questions from Federal Courts.
8. 9.100: Original Proceedings.
9. 9. I 30: Appeal Proceedings: Non-Final orders.
10. 9.160: Discretionary Review of County Court Decisions.

Committee Notes

1977 Amendment. This rule replaces former rules 2.l(a)(5) and 2.2(a)(4). It sets forth the jurisdiction of
the supreme court, district courts of appeal, and that portion of the jurisdiction of the circuit courts to which these
rules apply, it paraphrases sections 3(b), 4(b), and, in relevant part, 5(b) ofarticle V of the Florida Constitution. The
items stating the certiorari jurisdiction of the supreme court and district courts of appeal refer to the constitutional
jurisdiction popularly known as the "constitutional certiorari"jurisdiction of the supreme court and "common law
certiorari" jurisdiction of the district courts ofappeal. This rule is not intended to affect the substantive law
governing the jurisdiction of any court and should not be considered as authority for the resolution of disputes
concerning any court's jurisdiction. Its purpose is to provide a tool of reference to the practitioner so that ready
reference may be made to the specific procedural rule or rules governing a particular proceeding. Footnote
references have been made to the rule or rules governing proceedings invoking the listed areas ofjurisdiction.

This rule does not set forth the basis for the issuance of advisory opinions by the supreme court to the
governor because the power to advise rests with the justices under article IV, section 1(c), Florida Constitution, and
not die supieme court as a body. The procedure governhig requests kom the governor for advice are set fordi in tule
9.500.

The advisory committee considered and rejected as unwise a proposal to permit the chiefjudge of each
judicial circuit to modify the applicability of these rules to that particular circuit. These rules may be modified in a
particular case, of course, by an agreed joint motion of the parties granted by the court so long as the change does
not affect jurisdiction.

1980 Amendment. Subdivision (a) of this rule has been extensively revised to reflect the constitutional
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modifications in the supreme court's jurisdiction as approved by the electorate on March 11, 1980. See art. V, §
3(b). Fla. Const. (1980). The impetus for these modifications was a burgeoning caseload and the attendant need to
make more efficient use of limited appellate resources. Consistent with this purpose, revised subdivision (a) limits
the supreme court's appellate, discretionary, and original jurisdiction to cases that substantially affect the law of the
state. The district courts of appeal will constitute the courts of last resort for the vast majority of litigants under
amended article V.

Subdivision (a)(1)(A)(i) retains the mandatory appellate jurisdiction of the supreme court to review final
orders of trial courts imposing death sentences.

Subdivision (a)(1)(A)(ii) has been substantively changed in accordance with amended article V, section
3(b)(l). Florida Constitution (1980), to eliminate the court's mandatory appellate review of final orders of trial
courts and decisions of district courts of appeal initially and directly passing on the validity of a state statute or a
federal statute or treaty, or construing a provision of the state or federal constitution. Mandatory supreme court
review under this subdivision is now limited to district court decisions "declaring invalid" a state statute or a
provision of the state constitution. Jurisdiction to review final orders oftrial courts in all instances enumerated in
former subdivision (a)(1)(A)(ii) now reposes in the appropriate district court of appeal.

Revised subdivision (a)(1)(B) enumerates the 2 classes of cases that the supreme court may review if
provided by general law. See art. V, § 3(b)(2), Fla. Const. (1980). Eliminated from the amended article V and rule is
the legislative authority, never exercised, to require supreme court review of trial court orders imposing sentences of
life imprisonment.

Subdivision (a)(1)(B)(i), pertaining to bond validation proceedings, replaces former subdivision
(a)(1)(B)(ii). Its phraseology remains unchanged. Enabling legislation already exists for supreme court review of
bond validation proceedings. See § 75.08, Fla. Stat. (1979).

Subdivision (a)(1)(B)(ii) is new. See art. V, § 3(b)(2), Fla. Const. (1980). Under the earlier constitutional
scheme, the supreme court was vested with certiorari jurisdiction (which in practice was always exercised) to review
orders of "commissions established by general law having statewide jurisdiction," including orders of the Florida
Public Service Commission. See art. V, § 3(b)(3), Fla. Const. (1968); § 350.641, Fla. Stat. (1979). This jurisdiction
has been abolished. In its stead, amended article V limits the supreme court's review of Public Service Commission
orders to those "relating to rates or services of utilities providing electric, gas, or telephone service." Enabling
legislation will be required to effectuate this jurisdiction. Review of Public Service Commission orders other than
those relating to electric, gas, or utility cases now reposes in the appropriate district court of appeal. See art. V, §
4(b)(2), Fla. Const. (1968); Fla. R. App. P. 9.030(b)(1)(C); and § 120.68(2), Fla. Stat. (1979).

Subdivision (a)(2) has been substantially revised in accordance with amended article V, section 3(b)(3),
Florida Constitution (1980), to restrict the scope of review under the supreme court's discretionary jurisdiction.
Under the earlier constitution. this jurisdiction was exercised by writ of certiorari. Constitutional certiorari is
abolished under amended article V. Reflecting this change, revised subdivision (a)(2) of this rule substitutes the
phrase "discretionary jurisdiction" for "certiorari jurisdiction" in the predecessor rule. This discretionary jurisdiction
is restricted, moreover, to 6 designated categories ofdistrict court decisions, discussed below. Amended article V
eliminates the supreme court's discretionary power to review "any interlocutory order passing upon a matter which
upon final judgment would be directly appealable to the Supreme Court" as reflected in subdivision (a)(2)(B) of the
predecessor rule. It also eliminates the supreme court's certiorari review of"commissions established by general law
having statewide jurisdiction" as reflected in subdivision (a)(2)(C) of the predecessor rule.

Subdivision (a)(2)(A) specifies the 6 categories of distnct court decisions reviewable by the supreme court
under its discretionary jurisdiction.

Subdivisions (a)(2)(A)(i) and (a)(2)(A)(ii) are new and pertain to matters formerly reviewable under the
court's mandatory appellate jurisdiction. Under former rule 9.030(a)(1)(A)(li), the supreme court's mandatory
appellate jurisdiction could be invoked if a lower tribunal "inherently" declared a statute valid. See Harre//'s Candy
Ki/chen, Inc. v. Sarasota-Manatee Airport Auth., 111 So.2d 439 (Fla. 1959). The 1980 amendments to article V and
this subdivision require a district court to "expressly declare" a state statute valid before the supreme court's
discretionary jurisdiction may be invoked.
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Subdivision (a)(2)(A)(iii), pertaining to supreme court review of district court decisions affecting a class of
constitutional or state officers, has been renumbered. It tracks the language of the predecessor constitution and rule,
with the addition of the restrictive word "expressly" found in amended article V.

Subdivision (a)(2)(A)(iv) represents the most radical change in the supreme court's discretionary
jurisdiction. The predecessor article V vested the supreme court with power to review district court decisions "in
direct conflict with a decision ofany district court of appeal or ofthe Supreme Court on the same point of law."
These cases comprised the overwhelming bulk of the court's caseload and gave rise to an intricate body of case law
interpreting the requirements for discretionary conflict review. With the enunciation of the "record proper rule" in
Foley v. Weaver Drugs, Inc., 177 So.2d 221 (Fla. 1965), the supreme court extended its discretionary review in
instances of discernible conflict to district court decisions affirming without opinion the orders of trial courts.
Amended article V abolishes the Foley doctrine by requiring an "express" as well as a "direct" conflict of district
court decisions as a prerequisite to supreme court review. The new article also terminates supreme court jurisdiction
over purely intradistrict conflicts, the resolution of which is addressed in rule 9.331.

Subdivision (a)(2)(A)(v) substitutes the phrase "great public importance" for "great public interest" in the
predecessor constitution and rule. The change was to recognize the fact that some legal issues may have "great
public importance," but may not be sufficiently known by the public to have "great public interest."

Subdivision (a)(2)(A)(vi) is new and tracks the language of article V, section 3(b)(4), Florida Constitution
( l 980).

Subdivisions (a)(2)(B) and (a)(2)(C) are new. See art. V, §§ 3(b)(5), (3)(b)(6), Fla. Const. (1980).
Certification procedures under these subdivisions are addressed in rule 9.125 and rule 9.150, respectively.

Subdivision (a)(3) is identical to the predecessor article V and rule, except it limits the issuance ofwrits of
prohibition to "courts" rather than "courts and commissions" and limits the issuance of writs ofmandamus and quo
warranto to "state agencies" rather than "agencies."

1984 Amendment. Subdivision (b)(4) was added to implement legislation authorizing district courts of
appeal discretion to review by appeal orders and judgments of county courts certified to be of great public
importance.

1992 Amendment. Subdivision (c)(1)(B) was amended to reflect correctly that the appellate jurisdiction of
circuit courts extended to all non-final orders of lower tribunals as prescribed by rule 9.130, and not only those
defined in subdivision (a)(3) of that rule.

Subdivision (c)(1)(C) was amended to reflect the jurisdiction conferred on circuit courts by article V,
section 5, Florida Constitution, which provides that "[t]hey shall have the power of direct review ofadministrative
action prescribed by general law."

2000 Amendment. Subdivision (c)(1)(B) was amended to reflect that the appellate jurisdiction ofcircuit
courts is prescribed by general law and not by rule 9.130, as clarified in Blore v. Fierro, 636 So.2d 1329 (Fla. 1994).

RULE 9.040. GENERAL PROVISIONS

(a) Complete Determination. In all proceedingS a court Shall have such
juriSdletion as may be necessary for a complete determination of the cause.

(b) Forum.

(1) If a proceeding is commenced in an inappropriate court, that
court shall transfer the cauSe to an appropriate court.
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Filing # 32840610 E-Filed 10/05/2015 02:39:53 PM

IN THE COUNTY OF COURT OF THE
11* JUDICIAL CIRCUIT, IN AND
FOR DADE COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff, CASE NO.: A3690ZE

vs. JUDGE: LEIFMAN

LUIS TORRES JIMENEZ,
Defendant.

NOTICE OF HEARING

YOU ARE HEREBY NOTIFIED that the undersigned will call on for hearing before the

Hon. Steve Leifman, at the Richard E. Gerstein Building, Courtroom 5-4, 1351 NW 12th Street,

Miami, Florida 33125 on Tuesday, the 13th day of October, 2015 at 3:00 P. M. on the following

matters:

Motion to Strike City ofAventura's Notice ofAutomatic Stay, etc.

I HEREBY CERTIFY that a true and correct copy of the above and foregoing was

delivered by email to Robert Dietz, 501 E. Kennedy Blvd, Suite 1100, Tampa, FL 33602 to

robert.dietz@myfloridalegal.com; Edward Guedes, Matthew Mandel and Samuel Zeskind 2525

Ponce de Leon Boulevard, Suite 700, Coral Gables, FL 33334 to eguedes@wsh-law.com;

szavala@wsh-law.com; mmandel@wsh-law.com; lbrewley@wsh-law.com; szeskind@wsh-

law.com; and ozuniga@wsh-law.com on this 5th day of October, 2015.

Ted Hollander
Gold & Associates, P.A. d/b/a
The Ticket Clinic
2298 S. Dixie Highway
Miami, Florida 33133
(954) 522-5926 Tel.
Florida Bar No. 0116106
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ATNY: TED L HOLLANDER 2298 S. DIXIE HIGHWAY MIAMI FL 33133
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Filing # 33126182 E-Filed 10/12/2015 03:54:03 PM

IN THE COUNTY COURT OF MIAMI-DADE COUNTY, FLORIDA
CIVIL TRAFFIC DIVISION

STATE OF FLORIDA, by and
through, the CITY OF AVENTURA,

Case No.: 13-2014-TR-000A3690ZE-00
Plaintiff/Appellant,

Citation No.: A3690ZE
and the FLORIDA ATTORNEY GENERAL,
PAMELA JO BONDI,

as an Intervener/Appellant,
v.

LUIS TORRES JIMENEZ,

Defendant/Appellee.

AMENDED DIRECTIONS TO CLERK

Intervener/Appellant, Pamela Jo Bondi, as Attorney General, directs the Clerk of the

Court to transmit to the Third District Court of Appeal the following items in the record

described in rule 9.200(a)(1):

ITEM DATE FILED

Complete File Between 9/22/14 and present, to include the
transcript of the June 15, 2015, hearing,
which was filed on October 12, 2015

Respectfully submitted,
PAMELA JO BONDI
ATTORNEY GENERAL

/s/ Robert Dietz
Robert Dietz, Assistant Attorney General
Florida Bar No. 0845523
Office of the Attorney General
Tampa Civil Litigation Bureau
501 E. Kennedy Blvd., Suite 1100
Tampa, FL 33602-5242

Page 1 of2
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Tel: (813) 233-2880 Fax: (813) 233-2886
For Attorney General as Intervener
robert.dietz@myfloridalegal.com
robert.koehler@myfloridalegal.com
julia.heckman@myfloridalegal.com

CERTIFICATE OF SERVICE

I hereby certify that on October 12, 2015, I electronically filed the foregoing with the

Clerk of Circuit Court by using the Florida Courts E-Filing Portal, which will electronically

serve copies of the foregoing to Ted L. Hollander, Esq., counsel for Defendant, at

tedhollander@theticketelinic.com, and to Edward Guedes, Esq., and Samuel Zeskind, Esq., for

the State/City, at eguedes@wsh-law.com, and szeskind@wsh-law.com.

/s/ Robert Dietz
Robert Dietz
Assistant Attorney General
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Filing # 33124107 E-Filed 10/12/2015 03:38:10 PM

IN THE COUNTY COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, by and through the TRAFFIC DIVISION
CITY OF AVENTURA, CASE NO. A3690ZE

Plaintiff/Appellant,

v.

LUIS TORRES JIMENEZ,

Defendant/Appellee.

PLAINTIFF/APPELLANT'S DIRECTIONS TO CLERK IN DISCRETIONARY
APPEAL TO THIRD DISTRICT COURT OF APPEAL

Pursuant to Fla. R. App. P. 9.200(a)(3), plaintiff/appellant, City of Aventura, directs the

Clerk of the Court to transmit the record to the Third District Court of Appeal, and include

therein all items listed in Fla. R. App. P. 9.200(a)(1), including specifically, the following:I

1. The transcript of the June 15, 2015, hearing on the defendant's motion to dismiss,

which was filed with the Court on October 12, 2015.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served via E-Portal

upon the following counsel of record this 12th day of October, 2015:

The Court certified questions of great public importance in this case, and the City filed
its notice of appeal on September 28, 2015, thus vesting temporary jurisdiction in the
Third District Court of Appeal. See Fla. R. App. P. 9.160(e)(2) (stating that until an
order accepting or rejecting jurisdiction is entered, "temporary jurisdiction shall be
in the district court of appeal").
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CASE NO. A3690ZE

Ted L. Hollander, Esq. Robert Dietz, Esq.
(TedHolland.er@theticketelinic.com) (robert.dietz@myfloridalegal.com)
Gold and Associates, P.A., Assistant Attorney General
d/b/a The Ticket Clinic, a law firm Office of the Attorney General
2298 S. Dixie Highway General Civil Tampa Bureau
Miami, Florida 33133 501 E. Kennedy Blvd., Suite 1100

Tampa, Florida 33602-5242
Counselfor Defendant

Counselfor the State ofFlorida

WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.
2525 Ponce de Leon Boulevard
Suite 700
Coral Gables, Florida 33134
Telephone: (305) 854-0800
Facsimile: (305) 854-2323

By: Is/ Edward G. Guedes
EDWARD G. GUEDES
Florida Bar No. 768103
Prim. E-mail: eguedes@wsh-law.com
Sec. E-mail: szavala@wsh-law.com
SAMUEL I. ZESKIND
Florida Bar No. 043033
Prim. E-mail: szeskind@wsh-law.com
Sec. e-mail: ozuniga@wsh-law.com

Counselfor City ofAventura
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Filing # 33124107 E-Filed 10/12/2015 03:38:10 PM

IN THE COUNTY COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, by and through the TRAFFIC DIVISION
CITY OF AVENTURA, CASE NO. A3690ZE

Plaintiff/Appellant,

v.

LUIS TORRES JIMENEZ,

Defendant/Appellee.

NOTICE OF FILING EVIDENTIARY HEARING TRANSCRIPT

Plaintiff/appellant, City of Aventura, by and through undersigned counsel, hereby files

the transcript of the evidentiary hearing held on June 15, 2015.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served via E-Portal

upon the following counsel of record this 12th day of October, 2015:

Ted L. Hollander, Esq. Robert Dietz, Esq.
(TedHollander@theticketclinic.com) (robert.dietz@myfloridalegal.com)
Gold and Associates, P.A., Assistant Attorney General
d/b/a The Ticket Clinic, a law firm Office of the Attorney General
2298 S. Dixie Highway General Civil Tampa Bureau
Miami, Florida 33133 501 E. Kennedy Blvd., Suite 1100

Tampa, Florida 33602-5242
Counselfor Defendant

Counselfor the State ofFlorida
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CASE NO. A3690ZE

WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.
2525 Ponce de Leon Boulevard
Suite 700
Coral Gables, Florida 33134
Telephone: (305) 854-0800
Facsimile: (305) 854-2323

By: Isl Edward G. Guedes
EDWARD G. GUEDES
Florida Bar No. 768103
Prim. E-mail: eguedes@wsh-law.com
Sec. E-mail: szavala@wsh-law.com
SAMUEL I. ZESKIND
Florida Bar No. 043033
Prim. E-mail: szeskind@wsh-law.com
Sec. e-mail: ozuniga@wsh-law.com

Counselfor City ofAventura

2
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IN THE COUNTY COURT OF THE 11TH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

CASE NO. A3690ZE

STATE OF FLORIDA,

Plaintiff,

-vs-

LUIS TORRES JIMENEZ,

Defendant.

VOLUME 1

TRANSCRIPT OF PROCEEDINGS

DATE TAKEN: June 15, 2015
TIME: 10:00 A.M. - 12:15 P.M.

1:00 P.M. - 4:45 P.M.
PLACE: 1351 Northwest 12th Street

Miami, Florida 33125
BEFORE: THE HONORABLE STEVEN LEIFMAN

This cause came on to be heard at the time and
place aforesaid, when and where the following
proceedings were reported by:

Examination of the witness taken before:
Laurie Susskind, Registered Professional Reporter

United Reporting, Inc.
1218 Southeast 3rd Avenue

Fort Lauderdale, Florida 33316
954-525-2221

United Reporting, Inc.
(954) 525-2221

Electronically signed by Laurle Susskind (301-391-603-8212) 5704b812-b9d5-4bid-8b12-62d62b79e41f
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1 APPEARANCES FOR THE PLAINTIFF

2 OFFICE OF THE ATTORNEY GENERAL
By: ROBERT DIETZ, ESQ.

3 501 East Kennedy Boulevard, Suite 1100
Tampa, Florida 33602-5242

4

5 APPEARANCES FOR THE DEFENDANT

6 GOLD & ASSOCIATES, P.A.
MARK GOLD, ESQ. and

7 TED L. HOLLANDER, ESQ.
2298 South Dixie Highway

8 Miami, Florida 33133

9 APPEARANCES FOR THE CITY OF AVENTURA

10 WEISS, SEROTA, HELFMAN, COLE & BIERMAN, P.L.
By: MATTHEW H. MANDEL, ESQ. and

11 SAMUEL I. ZESKIND, ESQ.
2525 Ponce de Leon Boulevard, Suite 700

12 Coral Gables, Florida 33334

13 - - -

14

15

16

17

18

19

20

21

22

23

24

25

United Reporting, Inc.
(954) 525-2221

ElectronicallysignedbyLaurieSusskind(301-391-603-8212) 5704b812-b9d5-4b1d-8b12-62d62b79e41f
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1 I N D E X

2 Argument - Page

3 WITNESSES DIRECT CROSS REDIRECT RECROSS

4 SERGEANT JEFF BURNS

S (By Mr. Zeskind) 17 96
(By Mr. Dietz) 45 101

6 (By Mr. Hollander) 57 106

7 JEANETTE CASTRO

8 (By Mr. Zeskind) 116 150
(By Mr. Hollander) 138

9
DEBBIE DUFF

10
(By Mr. Zeskind) 154 212

11 (By Mr. Dietz) 169
(By Mr. Hollander) 178

12

13 SONNY THOMAS
(Telephonically)

14
(By Mr. Zeskind) 211

15 (By Mr. Hollander) 223

16 STEPHANIE LORD

17 (By Mr. Zeskind) 228
(By Mr. Hollander) 234

18

19 E X H I B I T S

20 CITY'S FOR IDENT. IN EVIDENCE

21 1 20
2 21

22 3 131
4 131

23

24

25

United Reporting, Inc.
(954) 525-2221

Electronically signed by Laurie Susskind (301-391-603-8212) 5704b812-b9d5-4bid-8b12-62d62b79e41f
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1 Thereupon, the following.proceedings were had:

2 THE COURT: Good morning. For the record,

3 this is Judge Steve Leifman. This is the case

4 of State of Florida versus Luis Torres Jimenez.

5 Would the parties please introduce

6 yourselves for the record?

7 MR. ZESKIND: Sam Zeskind, Weiss, Serota,

8 Helfman, for the City of Aventura.

9 MR. MANDEL: Matthew Mandel, also from

10 Weiss, Serota, on behalf of the City of

11 Aventura.

12 MR. DIETZ: Robert Dietz, Office of the

13 Attorney General. Good morning.

14 THE COURT: Thank you.

15 MR. HOLLANDER: Ted Hollander for the

16 defendant.

17 MR. GOLD: Mark Gold.

18 THE COURT: Okay. All right. Is there

19 anything that you-all. need to give me at this

20 point other than what I have already received?

21 MR. DIETZ: Your Honor, I did send in the

22 order on Attorney General's notice of desire to

23 be heard, but I didn't see it entered in the

24 the court record on Friday.

25 THE COURT: I believe it was submitted a
i
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1 couple of weeks ago.

2 MR. DIETZ: Okay.

3 THE COURT: I signed it two weeks ago.

4 MR. DIETZ: All right.

5 THE COURT: Don't worry about it. You are

6 here.

7 All right. Mr. Hollander, are you ready

8 to proceed?

9 MR. HOLLANDER: I'm ready, Judge.

10 MR. ZESKIND: Your Honor, before we

11 proceed, we have a couple of housekeeping

12 issues.

13 We have agreed to forgo opening arguments,

14 but I would like to discuss how we could

15 prepare closing arguments for Your Honor. I

16 think that since you already indicated that you

17 don't intend to rule from the bench today, that

18 it would be best to submit written closings.

19 That way, we have the benefit both for us, the

20 parties, and the Court to have direct citations

21 for the record, and if Your Honor needs

22 additional support in making its conclusions.

23 MR. HOLLANDER: My preference would be

24 just to conclude closing arguments at the end

25 of the testimony today.
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1 THE COURT: I'll tell you what, if you

2 want to make statements today, you are more

3 than welcome, but if you want to submit

4 something post hearing, that's fine as well; I

5 have no problem with that. It will be helpful.

6 I do want to thank all of you for

7 everything that you sent me. I actually read

8 everything, so it's been a busy weekend. So, I

9 feel pretty well prepared to move forward and

10 hear all the testimony, and we'll go from

11 there.

12 MR. HOLLANDER: Before we start, may I

13 invoke the rule?

14 THE COURT: Sure.

15 How many officers are witnesses?

16 MR. ZESKIND: Two of them.

17 THE COURT: Are you going to start by

18 calling one of the witnesses? Are there more

19 witnesses?

20 MR. ZESKIND: We'll be beginning with

21 Sergeant Burns.

22 THE COURT: I'll tell you what, defense

23 counsel has invoked the rule, so if you are

24 going to be a witness in this case --

25 First of all, would you stand and raise
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1 your right hand if you are a witness or

2 potential witness.

3 (All witnesses were sworn in by the

4 Court.)

5 THE COURT: The witnesses can wait

6 outside, and do not discuss this case with each

7 other at this point.

8 Sergeant Burns is the first witness?

9 MR. DIETZ: Your Honor, just for the

10 record, this is a motion to dismiss, so I don't

11 know whether the proponent of the motion to

12 dismiss has rested their case yet. So

13 typically, what we have been doing is that the

14 proponent of the motion to dismiss presents the

15 case, if they have any.

16 THE COURT: I was expecting him to go

17 first. That is why I asked him if he was ready

18 to proceed.

19 MR. HOLLANDER: I'm ready, Judge.

20 I intend to call no witnesses, but I have

21 a number of documents to show the Court.

22 THE COURT: Sergeant Burns, why don't you

23 wait outside for a few minutes.

24 How are you going to enter those

25 documents?
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1 MR. HOLLANDER: They are all certified

2 copies.

3 THE COURT: Okay. All these documents

4 have been shared with people?

5 MR. HOLLANDER: I believe so. I'm not

6 really sure, Judge.

7 I want to make sure the Court has the Arem

8 record, which includes the Hollywood contract.

9 MR. ZESKIND: We included that in our

10 documents.

11 MR. HOLLANDER: Does the Court have a copy

12 of the Aventura contract as well?

13 THE COURT: I have whatever you sent me.

14 MR. ZESKIND: We will be entering that.

15 MR. HOLLANDER: They are going to enter

16 that.

17 On another issue, I know the Court --

18 we've had this discussion about whether or not

19 other cities will ultimately be involved in

20 this case. I understand today is essentially

21 dealing with Aventura. However, in the

22 interest of trying to not have 30-some-odd

23 hearings, I have a number of certified

24 contracts for a number of Dade County

25 municipalities I would like the Court to
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1 consider, not necessarily for the Aventura

2 hearing, but for your consideration and review

3 to make a determination at a later time whether

4 or not you'll need additional testimony from

5 other cities.

6 I have a number of --

7 THE COURT: Let him finish before you pop

8 up.

9 MR. HOLLANDER: I have a number of

10 certified copies of other city contracts within

11 Dade County to show the Court that not only is

12 Aventura working in the same fashion as

13 Hollywood and the Town of Davie and Fort

14 Lauderdale and Boynton Beach, but other cities

15 have had hearings and those issues have been

16 resolved with the BRQ and the contracts coming

17 in, that I have five or six other

18 municipalities within Dade County that I think

19 would be instructive for the Court and show the

20 the Court that these other cities are operating

21 in the same fashion.

22 MR. DIETZ: Your Honor, because this is an

23 important case, a class action suit has been

24 filed, that it is possible you would shut down

25 the red light camera program, things like that,
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1 I think it's necessary to follow proper order

2 of evidence of rules in this case. Those extra

3 contracts may be able to be tendered to the

4 Court at the end of the case, but I don't think

5 it is appropriate to enter them into the record

6 during this case.

7 MR. HOLLANDER: I don't know of any

8 provision that prohibits me from entering them

9 at a particular time. They are certified

10 contracts.

11 THE COURT: I'll allow him to go ahead and

12 submit at this point; at least I'll have them.

13 MR. HOLLANDER: I have copies for

14 everyone.

15 THE COURT: Thank you.

16 MR. DIETZ: Which cities?

17 MR. HOLLANDER: Aventura is already coming

18 in.

19 Judge, as you know, the Adams case has

20 already been heard at the lower court. It was

21 PCA'd by the Fourth DCA, so I'm not asking the

22 Court to use Adams as precedent, but surely as

23 persuasive authority, Judge Berman's opinion.

24 So I have a certified copy of the Davie

25 contract that I can give to the Court. I can
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1 also give a copy of that to opposing counsel.

2 THE COURT: Are there other Dade County

3 cases?

4 MR. HOLLANDER: Yes. I have a number of

5 them, Judge, but I figured I'd give them all to

6 you.

7 Give them all to you at once?

8 MR. DIETZ: Do you have one for me?

9 MR. HOLLANDER: I did not bring one for

10 you.

11 THE COURT: We'll make copies for

12 everyone.

13 MR. HOLLANDER: Sorry about that.

14 THE COURT: We'll give you copies of

15 everything.

16 MR. ZESKIND: Your Honor, I have a

17 question as to what the purpose is of those

18 other contracts. We are not here on behalf of

19 any other cities in Dade County.

20 THE COURT: I understand.

21 MR. HOLLANDER: Your Honor, the issue has

22 been heard and addressed in Broward County

23 courts and heard in Palm Beach County court.

24 Those judges, while they may not be binding on

25 this Court, surely are persuasive, and I'd ask
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1 the Court to consider those city contracts and

2 those orders as persuasive authority.

3 MR. ZESKIND: We are not objecting. We

4 disagree as to relevance, but we ' re not

5 objecting to the Broward County contracts where

6 there have already been orders entered and

7 other Dade County contracts he plans on

8 entering when there are not counsel here for

9 the other cities that are here to present

10 cases.

11 And if he's planning on entering them for

12 purposes of arguing that they are operating a

13 certain way, those cities need to have the

14 opportunity --

15 THE COURT: Tell you what, out of an

16 abundance of caution so there are not any

17 additional appellate issues, why don't we keep

18 those out for now; let's stay focused on

19 Aventura. You could always submit them after

20 the hearing with copies to whoever represents

21 those cities, okay?

22 Because I do believe at some point we are

23 going to have to get to them all, so it ' s a

24 matter of process.

25 MR. HOLLANDER: Can I give you a date?
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1 You don't want that?

2 THE COURT: I'll take the Broward stuff if

3 it's already been heard and whatever other

4 municipalities because that's relevant to this

5 case. The other Dade County municipalities, I

6 have no problem if you want to submit them to

7 me afterwards. Just make sure you send copies

8 to whatever city lawyers there are for those

9 cases.

10 MR. ZESKIND: Would you make clear in the

11 record which cities you are entering?

12 MR. HOLLANDER: I'm entering Davie and

13 Fort Lauderdale so far, also giving you Boynton

14 Beach.

15 The others that I have, Judge, are Dade

16 County municipalities. The only ones I'm

17 giving you at this point are Boynton, Fort

18 Lauderdale and Davie. You have Hollywood

19 already.

20 THE COURT: Okay. Anything else you want

21 to add at this point?

22 MR. HOLLANDER: Only one thing I would

23 like to mention about the Boynton contract --

24 we'll argue at another point -- but,

25 interestingly, the Boynton contract references
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1 Aventura as far as certain provisions that are

2 within I guess both contracts.

3 THE COURT: Okay. You are resting at this

4 point?

5 MR. HOLLANDER: I'm resting.

6 THE COURT: Okay. Counsel?

7 MR. ZESKIND: Your Honor, the City calls

8 Sergeant Jeff Burns.

9 MR. DIETZ: Your Honor, I have one motion

10 before the Court before that happens, that

11 although there will be testimony today that the

12 Aventura contract by course of conduct of the

13 parties consider the business rules as part of

14 the contract, the contract can be canceled as a

15 result of same.

16 THE COURT: You mentioned that in the memo

17 you sent me on relevance, okay? Is that not

18 listed in the contract?

19 MR. DIETZ: Your Honor, the specifics --

20 THE COURT: I'm not sure what the

21 relevance of that is, what the Fourth DCA

22 talked about.

23 MR. DIETZ: Specific business rules that

24 will be presented in evidence and in defense in

25 regard to rebuttal to what evidence should have
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1 been put on by the defendant would be relevant,

2 but at this point, there are basically two

3 issues before the Court. It's the pre-review

4 process and legal delegation of power or the

5 post process which after the officer makes a

6 decision, legal delegation of police power.

7 The contract before you doesn't mention

8 any of that. Without any witnesses, they have

9 failed to meet their burden of proof in their

10 motion to dismiss because they would have to

11 show that there was some illegal delegation of

12 powers.

13 Without that evidence being in the record,

14 they have failed to prove their burden under --

15 you know, with their motion to dismiss. They

16 have failed to prove that.

17 THE COURT: You are asking me to dismiss

18 their complaint at this point?

19 MR. DIETZ: Deny their motion to dismiss.

20 THE COURT: Okay. Do you want to add

21 anything?

22 MR. ZESKIND: Your Honor, we don't

23 disagree with what State has argued that they

24 failed to meet their burden, although we do

25 understand that it is your intention to hear
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1 everything and to not rule today and make a

2 ruling based on everything.

3 We do feel that the defendant failed to

4 meet its burden. However, in the event that

5 you weren't to grant Mr. Dietz's motion, we

6 would like to have all evidence in the record.

7 THE COURT: Okay.

8 MR. HOLLANDER: We already had discussions

9 where they've indicated they are calling these

10 witnesses, number one.

11 Number two, the contractual language of

12 Hollywood and Aventura, the provisions are

13 identical. I believe that in and of itself is

14 sufficient.

15 However, regarding our discussions, they

16 are calling these witnesses.

17 THE COURT: I read your memo as well. I

18 appreciate your argument, but it is going to be

19 denied at this point.

20 You may proceed. Thank you.

21 MR. ZESKIND: We call Sergeant Jeff Burns.

22 THE COURT: Sergeant Burns, please.

23

24

25
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1 Thereupon:

2 SERGEANT JEFF BURNS,

3 a witness, being first duly sworn in the above-entitled

4 cause, testified under oath as follows:

5 THE COURT: You may be seated.

6 DIRECT EXAMINATION

7 Q . (By Mr . Zeskind) Good morning, Sergeant .

8 Please state your name for the record.

9 A. Sergeant Jeff Burns.

10 Q. Where are you employed?

11 A. City of Aventura Police Department.

12 Q. What is your current position with City of

13 Aventura Police Department?

14 A. I'm a sergeant. I also have duties as a

15 road patrol supervisor, traffic sergeant and special

16 services.

17 Q. And how long have you held your current

18 position?

19 A. About seven years now.

20 Q. Did you hold any other positions prior to

21 that?

22 A. I was a shift supervisor, just in charge

23 of a shift, and a street crime officer, undercover

24 unit, and road patrol prior to that.

25 Q. In total, how long have you been employed
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1 by the City of Aventura?

2 A. Just over 18 years.

3 Q. With respect to your current position,

4 what are your basic job responsibilities?

5 A. Supervisor shift, prereview reports,

6 respond to scenes as is necessary, complaints in the

7 lobby, supervise the officers in general. I also

8 have duties including traffic-related

9 responsibilities, traffic homicide investigations,

10 hit and runs, marine patrol duties, other special

11 services, special events, things like that.

12 Q. Are you familiar with the City's red light

13 camera program?

14 A. Yes, I am.

15 Q. How is it that you are familiar with the

16 red light camera program?

17 A. As the traffic supervisor, the chief

18 brought me into the program, early into the

19 designing of the program when the City was the first

20 one having a City ordinance, to get input into the

21 program and things that we would need to do.

22 Q. Do you have any oversight over the

23 program?

24 A. I do.

25 Q. Can you elaborate on that?
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1 A. On the point of contact or liaison between

2 my city and on the police department side and our

3 vendor, and I oversee the red light program on the

4 police side.

5 Q. Does the City operate the program on its

6 own or does it have assistance from a vendor?

7 A. We do have a vendor.

8 Q. Who's the vendor?

9 A. ATS, American Traffic Solutions.

10 Q. Does the City have a contract with ATS?

11 A. We do.

12 Q. Are you familiar with the City's contract

13 with ATS?

14 A. I am.

15 MR. ZESKIND: Your Honor, I think we have

16 a stipulation as to the Aventura contract.

17 MR. HOLLANDER: We do.

18 THE COURT: For purposes -- Madam Clerk,

19 how do you want me to tag it so we can keep the

20 record of all the exhibits?

21 They were stipulated to, as well as all of

22 this from the defendant.

23 THE CLERK: All are defendant's?

24 THE COURT: No. They are actually --

25 MR. ZESKIND: Make that City's Exhibit A.
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1 THE COURT: This will defense exhibits.

2 This will be A.

3 THE CLERK: Number 1.

4 (Thereupon, the contract referred to was

5 received into Evidence as City's Exhibit 1.)

6 Q. (:By Mr. Zeskind) Sergeant, do you recognize

7 this as the City's contract with ATS?

8 A. Yes.

9 Q. I would like to point your attention to

10 the page that I tabbed there of the contract. It is

11 Exhibit D to the second amendment of the agreement.

12 I'd specifically like to point your

13 attention to Paragraph 3 of that exhibit. Would you

14 read that Paragraph 3 for the Court?

15 A. "Vendor shall act as City's agent for the

16 limited purpose of making an initial determination

17 of whether the recorded images should be forwarded

18 to an authorized employee to determine whether an

19 infraction has occurred and shall not forward for

20 processing those recorded images that clearly fail

21 to establish the occurrence of an infraction."

22 Q. Are there specific guidelines ATS is to

23 follow in selecting the videos that are to be

24 forwarded to the City and those that clearly fail to

25 establish the infraction?
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1 A. Yes.

2 Q. Are those memorialized somewhere?

3 A. Yes, they are.

4 Q. Where would I find those guidelines?

5 A. In our business rules, BRQs.

6 MR. ZESKIND: Your Honor, may we have a

7 stipulation on the.BRQs as well?

8 THE COURT: This will be Exhibit Number 2,

9 admitted without objection per the stipulation.

10 (Thereupon, the BRQs referred to were

11 received into Evidence as City's Exhibit 2.)

12 Q. (By Mr. Zeskind) Sergeant, is the document

13 that I just handed you, the BRQs, is this where I would

14 find the guidelines that you are to follow in selecting

15 the videos to forward to the city?

16 A. Yes.

17 Q. You are familiar with this document?

18 A. I am.

19 Q. How is it that you are familiar with this

20 document?

21 A. I was one of the people responsible for

22 answering the questions.

23 Q. So since you mentioned that, can you

24 explain to me how the BRQ is created?

25 A. It was brought to us by ATS, our vendor,
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1 and there is a series of questions and scenarios

2 asking how they would like them to handle different

3 situations regarding red light violations and the

4 processing of those violations.

5 Q. And so who made the determination in

6 regard to the answers in the BRQ?

7 A. We did, the City, myself, the chief and --

8 Q . Did ATS make any determination as to any

9 of the answers in the BRQ?

10 A. Only ones that directly pertain to their

11 processing.

12 Q. So with respect to Section 4 and Section 6

13 of the BRQ, who gave all of those answers?

14 A. The City did. We did.

15 Q. If you could turn to Page 3 and look at

16 Section 4 of the BRQ. Is this section one of the

17 sections where the City has laid out to ATS the

18 rules that they want ATS to follow in forwarding

19 potential infractions to the City's police

20 department?

21 A. Yes.

22 Q. I want to walk through with you this

23 section a little bit so we can get a better

24 understanding of what exactly this document means.

25 Let's start with Subsection 4.1. In it,
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1 it states "Line of demarcation definition, " and, in
2 parenthesis, refers to position of front tires in

3 the A-shot, correct?

4 A. yes.

5 Q. And the answer column states behind the

6 stop line.

7 Can you explain what actually -- Let me

8 back up.

9 Who gave that answer, behind the stop
10 line?

11 A. we did, the city.

12 Q. Can you explain why the City provided that

13 answer to ATS?

14 A. All of our intersections using photo

15 enforced red lights all have a stop bar, a stop

16 line, and that is the demarcation that we use to

17 enforce the violation.

18 Q. And this question references an A-shot.

19 Can you explain what the A-shot is?

20 A. The A-shot is the first part of the

21 violation. It is the vehicle approaching the

22 intersection prior to passing the stop bar, and the

23 light is already red.

24 Q. Let's look at Section 4.2. It says, "If

25 front tires are on or slightly over the line of
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1 demarcation," and then in parenthesis says the
2 A-shot .

3 And the answer says, "Pass to Police

4 Review as long as there is a video clip which shows

5 the tires were behind the line when the light turned

6 red." Is that correct?

7 A. Yes.

8 Q. Who gave the answer?

9 A. The City.

10 Q. Would you explain to the Court why the

11 City gave that directive to ATS?

12 A. There are incidents where the vehicle's

13 tires are on top of the stop bar in the first A-shot

14 and the video will support that the vehicle was, in

15 fact, prior to the stop bar. For instance, if

16 there's simultaneous violations, a couple of cars

17 going through, the vehicle -- you know, the camera

18 just doesn't cycle quick enough to catch the vehicle

19 prior to the stop bar, and the video will show that

20 the vehicle was, in fact, before the stop bar when

21 the light turned red.

22 Q. So in this instance, the City is giving a

23 directive to ATS that the video should only be

24 passed along if the video clip shows tires behind

25 the stop line when the light is red?
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1 A. Yes.

2 Q. Otherwise, they don't need to forward it

3 to the police queue?

4 A. Correct.

5 Q. Let's take a look at Section 4.3. The

6 question says, "Violation definition, straight and

7 left," and then in parenthesis, says "Position of

8 vehicle in the B-shot," correct?

9 A. Yes.

10 Q. And the answer states, "Entire vehicle

11 crosses the line of demarcation. To exclude trucks

12 pulling trailers. Process trailer plates and send

13 to police review if the video supports violation;"

14 is that right?

15 A. Yes.

16 Q. And who gave that answer?

17 A. The City did.

18 Q. Can you explain why the City gave that

19 directive to ATS?

20 A. Want to make sure that the vehicle is not

21 coming to a stop, that the video shows the vehicle

22 proceeding through the intersection to send that

23 violation in the process.

24 Q. Because there might be some instances

25 where --
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1 MR. HOLLANDER: Objection, leading.

2 THE COURT: Sustained.

3 Q . (By Mr . Zeskind) Can you explain why you want

4 to make sure that the video shows that the vehicle has

5 proceeded all the way through the intersection?

6 A. One of the examples that is there is a

7 truck pulling a trailer, but also could be a bus or

8 just a large vehicle, limousine. The vehicle may

9 stop and part of the vehicle pass the stop bar and,

10 you know, when the light was red was approaching the

11 stop bar and would cause the camera to cycle and

12 capture a potential violation, but the vehicle does

13 stop, but the front half of it or a portion of it is

14 just over the stop bar.

15 THE COURT: And that would not be -- they

16 would not forward that as a violation?

17 THE WITNESS: No, sir.

18 Q. (By Mr. Zeskind) Let's take a look at 4.4,

19 violation definition, right-hand turn.

20 A. Yes.

21 Q. Then the answer column, it says, "Vehicle

22 did not come to a full complete stop on right-hand

23 turn."

24 Also states "Vehicle is going 15 miles an

25 hour or greater;" is that right?
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1 A. Yes.

2 Q. Who gave the answer within this section?

3 A. The City.

4 Q. Can you explain why the City gave that

5 directive to the ATS?

6 A. Vehicles making a right-hand turn after

7 you come to a full and complete stop, under the red

8 light camera state statute, they are allowed to make

9 a right-hand turn in a reasonable and prudent

10 manner.

11 To get rid of violations that were so slow

12 that we wouldn't approve them anyway, we established

13 a speed threshold of approximately 15 miles an

14 hour -- 15 miles an hour so that violations that

15 were less than that would not be reviewed.

16 Q. Again, the City is the one that gave that

17 directive?

18 A. Yes.

19 Q. The police did not make that directive?

20 A. No, they did not.

21 Q. Section 4.5 states, "Are there

22 intersections with no right on red signs posted?"

23 The answer is yes, correct?

24 A. Yes.

25 Q. When we look at 4.5A, they give locations,
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1 Northeast 199th Street, Biscayne Boulevard

2 westbound, Northeast 191st Street, Biscayne

3 Boulevard westbound, West Country Club Drive, Lehman

4 Causeway northbound; is that correct?

5 A. Yes, sir.

6 Q. And who gave those answers to ATS?

7 A. The City did.

8 Q. And so if there is a right-hand turn at

9 one of those intersections and the light is red,

10 will ATS forward those videos to the City?

11 A. Yes, they would.

12 Q. And with respect to the Jimenez citation

13 at issue in this case, was there a right-hand turn

14 at one of these intersections?

15 A. Yes.

16 Q. Now, let's look at Section 4.6. It

17 states, "LED of traffic control signal is a strobe

18 and the photo shows all lights unlit, " and

19 parenthesis, "but the video supports that the light

20 was red."

21 And the answer says, "Pass to police

22 review," correct?

23 A. Yes.

24 Q. Who provided that answer?

25 A. The City.
I
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1 Q. Can you explain why the City provided that

2 directive?

3 A. If the light is an LED, it is instantly on

4 and instantly off, the violation could have occurred

5 in-between the milliseconds, the very small portion

6 defined between the light -- yellow light being

7 illuminated and the red light actually being

8 illuminated, and the video would support that

9 violation.

10 Q. There's actually a second Section 4.6. It

11 says, "Traffic control signal uses incandescent

12 bulbs and A-shot shows a fading yellow signal after

13 the start of the red phase."

14 The answer says, "Pass to police review,"

15 correct?

16 A. Yes.

17 Q. Who gave that answer?

18 A. The City.

19 Q. Can you explain why the City gave that

20 directive?

21 A. For the incandescent lights, the yellow

22 light is essentially a heated filament within the

23 bulb, and as the power is turned off, the color

24 doesn't instantly go off. The yellow light fades to

25 off, and if the violation occurs as the light is
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1 already red but the yellow is still fading, the

2 photo could show the yellow and the red both

3 illuminated. The yellow is generally less

4 illuminated, and they would pass that also with the

5 video to show that a violation occurred.

6 Q. That ' s so the police can make the ultimate

7 determination?

8 A. Yes.

9 Q. Now, let's look at 4.7. The question

10 states, "For straight through and left turn

11 violations, can they be enforced if the video clip

12 is missing?" and in parenthesis, it says,

13 "Occasionally, a video clip is not available."

14 Then the answer says, "Yes, if the A-shot

15 and B-shot provide sufficient evidence of the

16 violation;" is that right?

17 A. Yes.

18 Q. Who gave that answer?

19 A. The City.

20 Q. Can you explain why that answer was given?

21 A. I've never encountered us not having the

22 video for a violation. However, if a vehicle in the

23 A-shot was before the stop bar and in the B-shot is

24 already passed through the intersection, even

25 without the video, the vehicle has run a red light.
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1 Q. In 4.8, it says, "The light is red when

2 the vehicle passes the violation line but then turns

3 green."

4 And the answer is "Pass to police review,"

5 correct?

6 A. Yes.

7 Q. And who gave the answer, "Pass to police

8 review"?

9 A. The City.

10 Q. Can you explain why the City gave that

11 directive?

12 A. It would be a situation that we would want

13 to review to determine a violation had occurred.

14 Q. The City doesn't want ATS making that

15 determination?

16 A. Correct.

17 Q. Now I'd like to jump ahead to Section 6 of

18 the BRQ, which is on Page 6.

19 And are these additional directives that

20 the City has given to ATS as to which potential

21 infractions the City would like forwarded to the

22 police department?

23 A. Yes.

24 Q. Let's take a look at Section 6.1. It

25 says, "Responsible party for citation issuance,"
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1 correct?

2 A. Yes.

3 Q. And the answer says "Police department"?

4 A. Correct.

5 Q. Who gave that answer?

6 A. The City.

7 Q. Can you explain why the City gave that

8 answer?

9 A. We felt that the police department should

10 be the issuing authority for notices of violation

11 for traffic citations.

12 Q. Let's take a look at 6.2. It says,

13 "Emergency vehicles includes police, fire and

14 ambulance," and the condition section, second

15 column, it says, "Lights on, " and the answer says,

16 "Reject; " is that right?

17 A. Yes, sir.

18 Q. Who provided the answer to this situation?

19 A. The City.

20 Q. Can you explain why the City gave that

21 directive?

22 A. The emergency vehicle operating in an

23 emergency capacity may deviate from traffic laws,

24 and we wouldn't approve that as a violation.

25 Q. And in 6.2A, it deals with the same
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1 situation where the lights are off on emergency

2 vehicle, correct?

3 A. Yes.

4 Q. And in the answer, it says, "Pass to

5 police review. "

6 Who gave that answer?

7 A. The City.

8 Q. Can you explain why the City gave that

9 directive?

10 A. Police cars, fire trucks, ambulances not

11 operating in an emergency capacity are expected to

12 follow the traffic laws as any other vehicle on the

13 roadway, and if a police car, fire truck, ambulance

14 went through a red light where it was photo

15 enforced, we would want to review that violation.

16 Q. Let's take a look at 6.3. It says, "City

17 government vehicle of neighboring city," and the

18 answer says, "Pass to police review;" is that right?

19 A. Yes.

20 Q. Who gave that answer?

21 A. The City.

22 Q. Can you explain why the City gave that

23 directive to ATS?

24 A. The City vehicles, code enforcement or

25 public works driving throughout the City are also
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1 expected to obey traffic laws, doing whatever they

2 are doing in the City, and we would want to review

3 that as a violation.

4 Q. Let's take a look at 6.4, "City government

5 vehicle of neighboring city," and the answer says

6 "Pass to police review;" is that correct?

7 A. Yes.

8 Q. Who gave that answer?

9 A. The City.

10 Q. And can you explain why the City gave that

11 directive to ATS?

12 A. Adjoining agencies or agencies in Dade

13 County within the state would also be expected to

14 obey traffic laws driving within our roadways, and

15 we would want to review that violation if they

16 passed through a red light.

17 Q. Let's take a look at 6.5. It says,

18 "Vehicle make/model returned from DMV does not match

19 what is visible in the vehicle image," and the

20 answer says "Pass to police review;" correct?

21 A. Yes.

22 Q. Who gave that answer?

23 A. The City.

24 Q. Explain why the City gave that directive

25 to ATS.
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1 A. Sometimes the tag is incorrect and the

2 vehicle clearly doesn't match either the tag

3 information or the vehicle itself. Transferred

4 tags, the person just bought a new car and DHS and

5 DMV has not been updated yet. Instances like that

6 could be why the Department of Motor Vehicle

7 information does not match, and they would pass that

8 for us to make a determination if we are going to

9 issue a violation.

10 Q. And in 6.6, it says, "Handicap plates,"

11 and the answer says, "Pass to police review,"

12 correct?

13 A. Yes.

14 Q. Who gave that answer?

15 A. The City.

16 Q. Can you explain why the City gave that

17 answer?

18 A. Vehicles driving on the road would be

19 expected to follow traffic laws, and we would want

20 to review any potential violation.

21 Q. Is ATS bound contractually to the City to

22 follow all these directives within the BRQ?

23 A. Yes, they are.

24 Q. And were the BRQs created with the

25 knowledge and consent of ATS, that the BRQ controls
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1 whether or not they are to forward potential

2 infractions to the city?

3 A. Yes.

4 Q. Now I want to look back at the contract,

5 and I think you still have it in front of you, and

6 stay on the same Exhibit D, one of the tabs. At

7 this time, I'd like to focus on Paragraph 7 of that

8 exhibit.

9 Can you please read the language

10 specifically in bold language in Paragraph 7 to the

11 Court?

12 A. "Vendor hereby acknowledges and agrees

13 that the decision to issue a notice of violation

14 shall be the sole, unilateral and exclusive decision

15 of the authorized employee and shall be made in such

16 authorized employee's sole discretion," and in

17 parenthesis, "A notice of violation decision, and in

18 no event shall vendor have the ability or

19 authorization to make a notice of violation

20 decision."

21 Q. As far as you know, is that, in fact, the

22 practice with regard to the City's relationship with

23 ATS, that ATS has no discretion or authority in

24 determining whether a violation has occurred?

25 MR. HOLLANDER: Objection.
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1 THE COURT: It is overruled. Go ahead.

2 A. ATS does not have any authority to issue a

3 violation.

4 Q. (By Mr. Zeskind) So who makes the

5 determination as to whether or not an infraction has

6 occurred?

7 A. The officer doing the review.

8 Q. So pursuant to this Paragraph 7 of Exhibit

9 D that you just read, if ATS were to make a notice

10 of violation decision, would that be a breach in the

11 City's contract?

12 A. Yes.

13 Q. If ATS does not follow the directives with

14 the BRQ, would that be a breach of this contract?

15 A. Yes.

16 Q. Sergeant Burns, are you aware whether

17 there is any provision in the contract that allows

18 the City to terminate the agreement if ATS were to

19 materially breach the agreement?

20 A. Yes, there is.

21 Q. If you take a look at Paragraph 6.1 of the

22 contract, it is on Page 9 of 31, it is entitled

23 termination for cause?

24 A. Yes, sir.

25 Q. It begins by saying, "Either party shall
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1 have the right to terminate this agreement

2 immediately by written notice to the other if,"

3 correct?

4 A. Yes, sir.

5 Q. Then it gives a number of options?

6 A. Yes, sir.

7 Q. If you look down to Option 4, it says,

8 "The other party commits any material breach of any

9 of the provisions of this agreement," correct?

10 A. Yes, sir.

11 Q. So if ATS commits a material breach of

12 this agreement, the City has the right to terminate

13 upon written notice?

14 MR. HOLLANDER: Objection, leading.

15 THE COURT: Sustained.

16 Q. (By N±. Zeskind) Sergeant, who makes the

17 determination whether a notice of violation is

18 breached?

19 MR. HOLLANDER: Objection. Asked and

20 answered.

21 THE COURT: Overruled.

22 A. The officer doing the review.

23 Q. (By Mr. Zeskind) And who makes the

24 determination whether a UTC should be issued?

25 A. The officer that reviewed the violation.
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1 Q. Can you explain to the Court what happens

2 once the City receives a video .from ATS?

3 A. They are placed in a queue for officers to

4 review to determine if a violation has occurred.

5 Q. In their review, in the officers' review

6 of those videos, do they always find that an

7 infraction has occurred?

8 A. No, they do not.

9 Q. Do you have any idea what percentage of

10 the time city officers will reject those images that

11 are forwarded to them?

12 MR. HOLLANDER: Objection, relevance.

13 THE COURT: Overruled.

14 A. We approve roughly 65 percent of the

15 violations that we review.

16 Q. (By Mr. Zeskind) And the rejections rate

17 would be about 35 percent?

18 A. Yes, sir.

19 Q. Sergeant, as far as you know, is there any

20 procedure by which the City is able to determine

21 whether ATS is, in fact, complying with the

22 directives within the BRQ?

23 A. Yes.

24 Q. Can you explain how you can tell?

25 A. There is a section in their report screen
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1 to determine how violations are being rejected and

2 for what reason and also by who.

3 Q. And so from looking at those reports, are

4 you able to tell whether or not events are being

5 forwarded, and when they are not being forwarded,

6 whether it is for the proper reasons?

7 A. Yes.

8 Q. And do you know whether the videos that do

9 not meet the requirements of the BRQ, whether they

10 are also still available for the City's review?

11 A. Yes, they are.

12 Q. So who makes the determination whether or

13 not to review those other videos that are not

14 initially forwarded?

15 A. We -- we have no reason to review the

16 videos. We don't request them.

17 Q. Well --

18 THE COURT: Do you ever request any of

19 those?

20 THE WITNESS: Yes, we have.

21 THE COURT: What was the purpose of that?

22 THE WITNESS: For other criminal

23 violations or to identify vehicles in a

24 specific area.

25 THE COURT: It wasn't done to review the
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1 work specific to this issue by ATS?

2 THE WITNESS: No, sir.

3 Q. (By Mr. Zeskind) But if you were to notice --

4 in one of the reports that you reviewed for the purpose

5 of determining whether or not they were complying with

6 the BRQ, if you were to notice something within those

7 reports that was a cause for concern, could you then

8 look at those other videos that had not been initially

9 forwarded?

10 MR. HOLLANDER: Objection. Calls for

11 speculation, number one.

12 Number two, it is asked and answered. He

13 indicated in all those years he hadn't done

14 that, so I don't see the relevance as to what

15 could happen.

16 THE COURT: Sustained.

17 Q. (By Mr. Zeskind) In your review of the

18 reports, have you ever noticed any instance where you

19 thought ATS was not complying with the BRQ?

20 A. Yes.

21 Q. What happened in that instance?

22 A. We determined that several of our

23 intersections were not functioning. We had received

24 no violations from specific intersections for -- I

25 don't remember the length of time, but it was quite
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1 some time, and when we -- I brought it to the

2 attention of my superiors, and it was addressed that

3 there was actually no power to those intersections.

4 Q. And was it brought to the attention of

5 ATS?

6 A. Yes.

7 Q. Do you recall how that was handled?

8 A. They were contacted and asked what was

9 wrong with the cameras, and they said that

10 construction in the area had knocked out power to

11 their cameras.

12 Q. And do you know anything further about

13 that issue, whether there were any negotiations

14 related to that between the City and ATS?

15 A. Yes, there were.

16 Q. Can you explain?

17 A. I don't know what the final outcome was,

18 but the proposed outcome was that they would not

19 bill us for that month of monitoring because the

20 camera was not functioning.

21 Q. Are you familiar with the ATS' process and

22 how they perform their obligations under the BRQ of

23 the contract?

24 A. Yes.

25 Q. How is it that you are familiar with that?
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1 A. I received training from ATS, from

2 representatives at ATS, for the review process and

3 how their program works, how to do the reports, read

4 the reports, process violations, prepare the

5 violations for evidence purposes for Court, and I've

6 also been to their location in Arizona several times

7 for additional training and to see how they do it.

8 Q. How many times have you been to ATS'

9 facilities?

10 A. I have been to Arizona four times.

11 Q. So can you explain how a uniform traffic

12 citation is ultimately created?

13 A. The officer doing the review decides that

14 a violation has occurred; that means our standards,

15 a notice of violation is issued. If no action is

16 taken on that notice of violation, a uniform traffic

17 citation is then issued.

18 THE COURT: If no action is taken by the

19 registered owner, does it come back to the

20 police department for review again to issue the

21 UTC or does ATS directly issue the UTC when

22 they don't hear back?

23 THE WITNESS: In the -- you want specific

24 to this instance for this case? The UTC was

25 the notice of violation, and because. no action
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1 was taken, it reversed to a uniform traffic

2 citation. It was not rereviewed.

3 THE COURT: So ATS on its own did not get

4 a response and they automatically through their

5 process issued the UTC?

6 THE WITNESS: They issued the UTC on our

7 behalf.

8 THE COURT: I understand that, but was

9 there any intervening process between the time

10 that they didn't get a response back from the

11 registered owner and the issuance of the UTC?

12 THE WITNESS: No sir.

13 THE COURT: Thank you.

14 Q. (By Mr. Zeskind) Sergeant, are you familiar

15 with how the UTC information is transmitted to the

16 clerk?

17 A. Yes, I am.

18 Q. How are you familiar with that process?

19 A. When this was being brought up with Judge

20 Leifman and the clerk of courts and all the other

21 agencies involved, the clerk's office was adamant

22 that all these files that they would be receiving

23 are received electronically and they wouldn't accept

24 them any other way.

25 Q. So can you explain how that information is
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1 sent electronically, if you know?

2 A. It is sent electronically to their secured

3 server.

4 Q. Is that any different than any other

5 electronic citation information that might be sent

6 from roadside?

7 A. In the instance when it is sent from my

8 computer roadside, it would go through my station's

9 server and then to Miami-Dade Clerk of Courts.

10 In the instance of these violations,

11 they -- this officer approves them, the server --

12 ATS' server in Arizona provides that information to

13 the Miami-Dade Clerk of Courts.

14 MR. ZESKIND: Nothing else at this time.

15 THE COURT: Any questions?

16 Do me a favor, don't reiterate all the

17 questions that he did.

18 MR. DIETZ: I'm asking very few questions.

19 It was all covered.

20 DIRECT EXAMINATION

21 Q. (By Mr. Dietz) You mentioned there is a

22 prereview process of videos before going to the

23 officer?

24 A. Yes, sir.

25 Q. Why is the City -- what does it do for the
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1 City to have the prereview process performed before

2 going to the officer?

3 MR. HOLLANDER: Objection, relevance.

4 THE COURT: I'll allow it.

5 A. To weed out, for lack of a better word,

6 violations or incidents that are not a violation for

7 us to even meet our minimum requirements.

8 Q. (By Mr. Dietz) That would save the officer

9 time?

10 A. Yes.

11 MR. DIETZ: Well, Your Honor, I want to

12 renew my motion to dismiss then -- excuse me,

13 my motion. They have not carried the burden of

14 proof because had they put on a case, I would

15 be asking cross-examination questions.

16 THE COURT: You have to ask him open-ended

17 at this point I guess.

18 Q. (By Mr. Dietz) What is the intent of the

19 business rules?

20 A. To set standards for ATS and our City to

21 abide by in the review of the violations.

22 Q. When an officer reviews the videos that

23 come to the officer, what is the officer

24 determining?

25 A. If a violation occurred.
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1 Q. Would that be probable cause?

2 A. Yes.

3 Q. In this specific case, was there any

4 response to the notice of violation?

5 A. No, sir.

6 Q. I have to bring you back to English class.

7 Homonym, the word bow or bow of the boat is spelled

8 the same; is that correct?

9 A. Yes, sir.

10 Q. Two different meanings; is that correct?

11 A. Yes, sir.

12 MR. HOLLANDER: I'm going to object. I

13 haven't heard this line of questioning before.

14 It is more of an argument. I don't think it is

15 appropriate to ask this officer about English

16 training unless we go back to his educational

17 training from high school and really get into

18 it.

19 THE COURT: I am not sure of the point of

20 where you're going.

21 MR. DIETZ: The Court asked this officer

22 whether ATS was issuing the citation, and

23 that's where this line of questioning is going.

24 THE COURT: Just ask the question.

25 Q. (By Mr. Dietz) Well, who did you say issued
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1 the citation?

2 A. The officer doing the review.

3 Q. But the Court asked you if ATS issued the

4 citation. Is "issue" spelled the same way when the

5 Court asked you that and when I asked you that?

6 A. Yes, sir, they are.

7 Q. Are there two different meanings to that?

8 A. There are two different meanings to issue.

9 Q. Does ATS print and mail the citation after

10 the accept button is pushed?

11 A. Yes.

12 Q. So is issuing the citation in this case

13 printing and mailing by ATS?

14 MR. HOLLANDER: Objection. It calls for a

15 legal conclusion.

16 THE COURT: Overruled.

17 MR. DIETZ: He's an officer.

18 THE COURT: I said overruled. You can

19 answer that.

20 A. The officer doing the review issues the

21 citation. ATS is mailing them on our behalf.

22 THE COURT: Let me interject if I might.

23 The officer is clicking an accept button that

24 sets off a notice of violation, correct?

25 THE WITNESS: Yes, sir.
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1 THE COURT: It doesn't come back to the

2 City of Aventura to then issue a uniform

3 traffic citation?

4 THE WITNESS: No, it does not.

5 THE COURT: Okay. So, technically,

6 procedurally, ATS issues the paper which would

7 be the UTC to the defendant?

8 THE WITNESS: They are mailing it on our

9 behalf.

10 THE COURT: I understand. You don't need

11 to parse words.

12 THE WITNESS: Yes, sir.

13 THE COURT: So all I am here to do today

14 is to see if it's the same procedure or if it

15 is different. So I'm not trying to trick

16 anybody. I'm just -- I have all my notes from

17 Arem, and I'm going through my checklist.

18 So I'm fine with my question. Thank you.

19 Q. (By Mr. Dietz) You said you have been to

20 ATS's training?

21 A. Yes.

22 Q. If there is no response to the notice of

23 violation like in this case, is there any human

24 interaction or decision-making being done by ATS

25 after the time the accept button is pushed?
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1 A. No.

2 Q. Is it a computer program and machine that

3 are sending out the notice of violation and the

4 uniform traffic citation?

5 MR. HOLLANDER: Objection. I don't

6 believe he's the right witness to ask that. I

7 don't think this officer --

8 THE COURT: If you know.

9 Do you know the answer to that question?

10 THE WITNESS: Yes.

11 THE COURT: Then you can answer. I had

12 asked a question similar to that. Go ahead.

13 A. There is no additional interaction that

14 they take. If no action is taken and it is past the

15 due issue, they issue a UTC.

16 Q. (By Mr. Dietz) Once the officer pushes the

17 accept button, and in this particular case there is no

18 response, is there any human on the other side that

19 makes any decision?

20 MR. HOLLANDER: Asked and answered.

21 THE COURT: It's the same answer I heard.

22 He already answered.

23 Q. (By Mr. Dietz) Is there anybody at ATS after

2 4 the time that the accept button is pushed determining

25 probable cause?
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1 MR. HOLLANDER: Objection. Same

2 objection. It's just asked a different way.

3 Same question. I know. It is fine. Thank

4 you. Not here to parse. I mean, they laid out

5 a procedure, they didn't like it. I just have

6 to make the determination. So let's move

7 forward.

8 Q. OBy Mr. Dietz) So would you say in your

9 opinion, knowing the process, that the word "issued" in

10 this case means two different things when it comes to

11 the officer's process and ATS' process?

12 MR. HOLLANDER: Same -- object to his

13 legal definition what "issue" is.

14 THE COURT: Okay. I can make the

15 decision. Thank you.

16 You can answer.

17 A. Yes.

18 Q. 03y Mr. Dietz) You were asked about the

19 contract, and the contract was put into evidence.

20 MR. DIETZ: Can I show the witness the

21 Aventura contract?

22 THE COURT: He has it.

23 Q. OBy Mr. Dietz) Would you tell me --

24 THE COURT: What page are you referring

25 to, please?
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1 Q. (By Mr. Dietz) The very first page. Can you

2 tell me the date when that contract was first put into

3 effect?

4 A. This agreement is made as of this 8th day

5 of February, 2008.

6 Q. And then if you pass through pages where

7 they say the first 31 pages is part of that, pass

8 through that, and then you see Exhibit A, Exhibit B,

9 Exhibit C and then go to Exhibit D, 26 of 31.

10 A. Yes, sir.

11 Q. Do you see Paragraph 3?

12 A. Yes, sir.

13 Q. Can you read Paragraph 3 for me?

14 MR. HOLLANDER: I'm sorry?

15 THE COURT: He read a different paragraph.

16 MR. HOLLANDER: He read this paragraph,

17 too.

18 THE COURT: No. This is a paragraph

19 from -- he read a paragraph from a different

20 exhibit under --

21 MR. HOLLANDER: My apologies.

22 THE COURT: Actually, it's the same one.

23 Cited twice in here.

24 MR. DIETZ: You are right, Your Honor.

25 THE COURT: But it is different, though.
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1 MR. DIETZ: Correct.

2 THE COURT: They are different, if you

3 look at Exhibit D on Page 26 and the Exhibit D

4 that was attached by the City's attorneys.

5 . MR. ZESKIND: The one we referenced was

6 the second amended.

7 THE COURT: I understand.

8 A. Read Paragraph 3?

9 Q. (By Mr. Dietz) If you would, please.

10 A. Yes, sir.

11 "The vendor shall make the initial

12 determination that the image meets the requirements

13 of the ordinance and this agreement and is otherwise

14 sufficient to enable the City to meet its burden of

15 demonstrating a violation of the ordinance. If the

16 vendor determines that the standards are not met,

17 the image shall not be processed any further."

18 Q. Now, let's go to -- if we go after Page

19 31. Now you can go after Page 31, and then we are

20 looking at amendments, two pages or the third page

21 after the amendment; it says Amendment Number 2 to

22 the Agreement between the City of Aventura and

23 American Traffic Solutions at the top.

24 A. Yes, sir.

25 THE COURT: What page are you on?
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1 MR. DIETZ: It is not numbered, but if you

2 go to 31 and you go to the third page

3 afterwards, Your Honor.

4 Q. (By Mr. Dietz) Now, that's an amendment to

5 the 2008 contract; is that right?

6 A. Yes, sir.

7 Q. And what date is that amendment?

8 A. Effective the first day of July 2010.

9 Q. And that's the first day that Florida

10 Statute 316.0083 that we are here about today was in

11 effect?

12 A. Yes.

13 Q. And so then we'll go to that amendment.

14 And in that amendment, there is an Exhibit D. It is

15 14 of 17 of the amendment.

16 THE COURT: What was the date this

17 amendment was signed?

18 MR. DIETZ: 2010. July 1st, 2010.

19 THE COURT: Okay.

20 Q. (By Mr. Dietz) Can you read, please,

21 Paragraph 3 of Exhibit D?

22 A. "vendor shall act as City's agent for the

23 limited purpose of making an initial determination

24 of whether the recorded images should be forwarded

25 to an authorized employee to determine whether an
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1 infraction has occurred and shall not forward for

2 processing those recorded images that clearly fail

3 to establish the occurrence of an infraction."

4 Q. Based on your reading of the first

5 Paragraph D in the 2008 contract and then the

6 amendment, Exhibit D -- which the Court was correct,

7 the first one was in the Arem case -- this Exhibit D

8 that was in effect at the time of this incident has

9 different language; is that correct?

10 MR. HOLLANDER: Just for clarification,

11 the one that talked about that ordinance is not

12 the language of Arem. The second one, the

13 amendment to the contract, is the language of

14 Arem.

15 MR. DIETZ: Your Honor, I have the

16 Hollywood versus Arem case right in front of

17 me. I'll hand it to the Court.

18 THE COURT: I have it.

19 It states -- quote from that first --

20 Mr. Hollander, I have several copies.

21 If you look at Arem --

22 Q. (By Mr. Dietz) Sergeant, make sure you go --

23 you can look back to Exhibit D and compare them.

24 THE COURT: Arem is the first Exhibit D.

25 Go ahead. You may proceed.
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1 Q. (By Mr. Dietz) You are finding the first

2 Exhibit D?

3 A. Yes, sir.

4 THE COURT: It is on Page 26. The other

5 is Section 17.

6 Q. (By Mr. Dietz) So on Exhibit D --

7 THE COURT: Which Exhibit D are you

8 referring to?

9 Q. 03y Mr. Dietz) The 2008 Exhibit D, Paragraph

10 Number 3, there is a final sentence that reads, "If the

11 vendor determines that the standards are not met, the

12 image shall not be processed any further." That's in

13 the 2008 exhibit, correct?

14 A. Yes, sir.

15 Q. Okay. Look at the 2010 Exhibit D.

16 A. Yes, sir.

17 Q. That sentence is not there, is it?

18 A. No, it is not.

19 Q. So Paragraph 3, Exhibit D, is not the same

20 as the 2008 -- the operative in this case was

21 changed in 2010?

22 A. Yes, sir.

23 Q. When ATS is prereviewing the video before

24 they give the videos to the officer, are they

25 acquiescing to the City's rules?
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1 MR. HOLLANDER: Objection, leading. It

2 calls for a legal conclusion.

3 THE COURT: I don't know if he would have

4 that kind of information. I'm going to sustain

5 it.

6 MR. DIETZ: No further questions.

7 THE COURT: Mr. Hollander?

8 CROSS-EXAMINATION

9 Q. (By Mr. Hollander) Sergeant, how are you

10 today?

11 A. Good morning.

12 Q. Your City contract is with American

13 Traffic Solutions for cameras and their system for

14 red light potential violations; is that correct?

15 A. Yes, sir.

16 Q. If ATS forwards a potential violation to

17 your City, your officer called a TIEO has the option

18 of hitting a button called the accept button if they

19 want to further the process, correct?

20 A. To accept it as a violation, yes.

21 Q. You work in a supervisor capacity or do

22 you actually review videos?

23 A. I also review videos.

24 Q. Can you give me an idea in an average day,

25 an eight-hour day, how many you might look at,
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1 potential violations?

2 A. If I were to have the opportunity to spend

3 eight hours reviewing violations --

4 Q. If you did.

5 THE COURT: You don't.

6 A. No, sir, I don't.

7 -- several hundred violations.

8 Q. So 200?

9 A. If I could concentrate and strictly review

10 8 hours worth of violations, it would be more than

11 200.

12 Q. How many would it be?

13 A. Several hundred. Depending how fast the

14 videos download and how quickly the information

15 comes through.

16 Q. Can you estimate how many, 300?

17 THE COURT: I want to make it fair. How

18 many do you generally see an hour?

19 THE WITNESS: Approximately 50.

20 Q. (By Mr. Hollander) Fifty in one hour if you

21 have total concentration?

22 A. No phone calls, no people coming to ask

23 questions, yes, sir.

2 4 Q . Do you have any document that ATS may

25 provide -- you called it an officer approval report?

United Reporting, Inc.
(954) 525-2221

Electronically signed by Laurie Susskind (301-391-603-8212) 0 .704..12..... 2.2.e2



Page 59 |

1 You get that?

2 A. I could.

3 Q. You could get that?

4 A. I don't have a copy of it with me, but

5 every report I could review.

6 Q. That indicates roughly how many violations

7 you as a reviewer might see in a given day or your

8 approval rating, things of that nature, correct?

9 A. Yes.

10 Q. And if we had that for you, do you think

11 it would show about 50 per hour if you were

12 reviewing them on a constant basis?

13 A. Yes.

14 Q. Do you think other processers in your

15 department with less experience than you may look at

16 less than 50 in an average hour?

17 A. They may, yes.

18 Q. What do they average, would you estimate,

19 when they are looking at an approval report?

20 A. I couldn't say. I couldn't say.

21 Q. When was the last time that you looked at

22 the approval report for your officers?

23 A. Actually, we looked at it over the

24 weekend.

25 Q. What did it say about the average number
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1 of violations that the officers look at each hour?

2 A. It is not broken out that way.

3 Q. Are you sure? Doesn't it give you the

4 hours logged?

5 A. Yes, sir, it does, but it doesn't give you

6 the average reviews per hour.

7 Q. It gives you the number of reviews --

8 violation reviews, number of violations, right?

9 A. Yes, sir.

10 Q. It gives you the violations approved,

11 numbers of accepted --

12 A. Correct.

13 Q. -- right?

14 Gives you the number of rejections, right?

15 A. Yes.

16 Q. And then it gives you your percentage of

17 approval?

18 A. Yes, sir.

19 Q. And then it gives you your hours logged?

20 A. Yes.

21 Q. And if you take the hours logged and

22 divide that into the number of violations reviewed,

23 you can figure out how many you reviewed each hour?

24 A. Yes. You could do it that way, yes.

25 Q. Based upon that, how many do your average
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1 officers look at each hour?

2 A. I don't know.

3 Q. Less than 50?

4 A. Certainly the officers, they may be logged

5 in, but they may not be on that screen. They are

6 checking their e-mails, they have a phone call,

7 things of that nature.

8 Q. So after -- what I'd like to do as we go

9 through this, I'd like to go essentially A to Z what

10 your officers have to do.

11 My understanding is when -- on a computer

12 screen, they get a potential violation, that they

13 feel it is a potential violation, they hit the

14 accept button, correct?

15 A. Yes.

16 Q. And by doing that, that triggers the

17 remainder of the process as you explained during

18 your direct examination?

19 A. Yes.

20 Q. After the accept button is pressed, the

21 ATS computer system then handles the printing and

22 ultimately the mailing of the notice of violation,

23 correct?

24 A. Yes.

25 Q. And that process of mailing is done not by

United Reporting, Inc.
(954) 525-2221

ElectronicallysignedbyLaurieSusskind(301-391-603-8212) 5704b812-b9d5-4b1d-8b12-62d62b79e41f



Page 62

1 ATS, but through a third-party vendor, correct?

2 A. Yes.

3 Q. Do you know the name of the company?

4 A. I do not.

5 Q. And ATS is based in Arizona, correct?

6 A. Yes.

7 Q. Do you know that the mailing company is

8 based in another state, or do you not know?

9 A. I believe it is Texas.

10 Q. If the owner of the vehicle fails to

11 reply, as you mentioned in direct examination,

12 nothing happens, ATS will automatically then issue

13 the UTC and send that by certified mail, right?

14 A. It is issued on our behalf, yes, sir.

15 Q. I understand that, but ATS does that; you

16 have no -- your officer has no involvement

17 whatsoever?

18 A. No, sir.

19 Q. They don't hit the accept button again,

20 they don't review the video again just to make sure?

21 A. No, sir.

22 Q. And your City has provided ATS with your

23 officer's electronic signatures?

24 A. Yes.

25 Q. And in your BRQ, which we'll get to in a
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1 minute, there is the option that the officers could

2 personally sign them, but you have chosen to have

3 electronic signatures affixed, right?

4 A. Yes.

5 Q. After the UTC is issued, ATS through its

6 own Axsis system transmits a copy of that to the

7 clerk of the court, right?

8 A. Yes.

9 Q. And your police department has no

10 involvement whatsoever in that process, right?

11 A. No.

12 Q. After hitting the accept button, your

13 officers never actually see the physical NOV or UTC

14 in their hands to see it before it is sent out,

15 correct?

16 A. No.

17 Q. I'm not correct or I am correct?

18 A. The officer does not see the notice of

19 violation before it is sent out.

20 Q. You also are aware that ATS has

21 prescreened these videos for you, correct?

22 A. Yes.

23 Q. To use your terminology, you said ATS

24 weeds them out for your City?

25 A. Yes.
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1 Q. So 100 percent of the potential violations

2 are not sent to your City for review, right?

3 A. No.
4 Q. And based on the contractual language, and

5 we'll talk about it in a moment, ATS through looking

6 at your BRQ makes an initial determination if they

7 should send it to you or not, correct?

8 A. Correct.

9 Q. Your officers can only accept a violation

10 if ATS sends it to you first, right?

11 A. Yes.

12 Q. And you testified earlier that you don't

13 go back and review those if they don't send them to

14 you, correct?

15 A. We do not.

16 Q. ATS is the entity that obtains the

17 information for the NOV and UTC? For example, they

18 completely get the name, they get the address, they

19 get the driver ' s license number?

20 MR. DIETZ: Beyond the scope.

21 THE COURT: Overruled.

22 Q. (By Mr. Hollander) They get the tag number;

23 they gather all of that for you, correct?

24 A. Yes.

25 Q. ATS creates the NOV and UTC?
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1 A. They use a form that has been accepted by

2 the State.

3 Q. And then they do it without your

4 involvement, correct?

5 A. Yes.

6 Q. And you don't -- your officers do not

7 personally sign them?

8 A. We do not.

9 Q. Even though the BRQ gives you the options,

10 your City has chosen not to?

11 A. The courts dictated that they are to be

12 sent electronically.

13 Q. But not signed electronically? Has

14 anybody dictated that?

15 A. That was clarified during our meetings

16 with the judge and the clerk of courts that they

17 would accept the electronic signature.

18 Q. Do they dictate that you have to do it

19 that way or that was acceptable to them?

20 A. They would not accept them otherwise.

21 Q. As a supervisor capacity with your police

22 department, are you aware of the Arem court

23 decision?

24 A. I have heard the name. I have not read

25 the transcript or the actual findings.
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1 Q. Do you know in a nutshell what it says?

2 A. I do.
3 Q. Since that came out, tell the Court how is

4 your process now different than before Arem came out

5 in your City with regard to the initial review

6 process.

7 MR. DIETZ: Objection, Your Honor. It is

8 outside the scope of direct examination, but it

9 is also irrelevant to the case -- for this case

10 looking at what process was here actually

11 performed.

12 MR. ZESKIND: Your Honor, we are joining

13 in that objection. We also object. There's no

14 predicate that has been laid for that. No

15 foundation. No one testified there is any

16 difference.

17 MR. HOLLANDER: That's my point. There is

18 a difference.

19 THE COURT: Well, actually, I want to know

20 the answer for a couple of reasons, but if you

21 can back up and lay a little bit different

22 foundation, I'll allow the question to be

23 answered.

24 Q. (By Mr. Hollander) You agree that per your

25 contract with ATS, Exhibit D, Paragraph 3, the initial
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1 review process is done by ATS, and you said they weed

2 them out for you, right?

3 A. Yes.

4 Q. That's what was taking place when

5 Ms. Jimenez got her citation, correct?

6 A. Are we talking about the current case?

7 Q. Yes.

8 That was the process in place at the time?

9 A. Yes.

10 Q. That was pre the Arem decision?

11 A. Yes.

12 Q. Now that the Arem decision has come out,

13 are there any differences in the process that took

14 place with Aventura and ATS regarding the initial

15 prescreening?

16 A. Yes.

17 Q. When did those changes happen?

18 A. October of last year.

19 Q. So after Arem, then you made some changes,

20 correct?

21 A. Yes.

22 Q. What is the difference?

23 A. The violations are rereviewed to issue a

24 uniform traffic citation.

25 Q. So now there is a rereview process after
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1 the fact?

2 A. Yes.

3 Q. What about the initial review?

4 THE COURT: When was that change made?

5 THE WITNESS: October of 2014.

6 THE COURT: Do you remember when? October

7 1 or --

8 THE WITNESS: I believe it was

9 October 1st.

10 Q. (By Mr. Hollander) So you would agree that

11 your City can see an error at that point; you realize

12 you made a mistake by not doing the second review

13 process?

14 THE COURT: Sustained.

15 Q. (By Mr. Hollander) What about the initial

16 review? What about the initial review, which is the

17 prescreening done by ATS; how has that changed since

18 the Arem decision came out?

19 A. To my knowledge, it has not changed.

20 Q. So your department is aware of the Arem

21 decision from the Fourth District Court of Appeals

22 talking about this prescreening as being an

23 inappropriate delegation of power, but your

24 department has not done anything to change; is that

25 right?
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1 A. We have not changed -- to my knowledge,

2 ATS has not changed their process to send us

3 violations to review.

4 Q. Are you also aware that a circuit court

5 has now come out and said that the transmission from

6 ATS to the clerk is also an improper delegation of

7 power? Are you aware of that?

8 A. No, I'm not.

9 Q. You are still doing that?

10 A. Sending them electronically?

11 Q. ATS is still sending them electronically

12 and your department is not involved?

13 A. Correct, yes.

14 Q. Are you also aware that Dade Circuit Court

15 has found that cost in trial and inflexible payments

16 to be improper? Are you aware of that?

17 A. No, I'm not.

18 Q. Your contract is still functioning in that

19 fashion as well?

20 MR. DIETZ: I have no idea what you are

21 talking about here.

22 MR. HOLLANDER: The Achury case, Judge.

23 THE COURT: Is there an objection?

24 MR. DIETZ: Yes, there is. Far outside

25 the scope of direct. Not even an issue in this
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1 particular case.

2 THE COURT: I am going to sustain it.

3 MR. HOLLANDER: I understood, Judge. I'm

4 just trying to show the Court that numerous

5 things are coming out and they are making no

6 changes.

7 THE COURT: You have to give me that in a

8 memo afterwards.

9 MR. HOLLANDER: I'll move on.

10 THE COURT: Thank you.

11 Q. (By Mr. Hollander) So regarding the

12 prescreening, it is business as usual for Aventura,

13 even after Arem?

14 A. I don't know if ATS has changed their

15 process on their end at all. As far as we are

16 concerned, when we receive a violation, nothing has

17 changed.

18 Q. Let's look at the contract, the 2010

19 version, Paragraph -- Exhibit D, Paragraph 3.

20 You said you were involved in the BRQ, and

21 you answered some of the questions.

22 Did you have direct conversation with ATS'

23 people about the rules?

24 A. Yes.

25 Q. Did you talk about the contract also?
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1 A. No.

2 Q. You are familiar with the contract you

3 said?

4 A. Yes, I've read the contract.

5 Q. So let's just read Paragraph -- I know you

6 read it.

7 MR. HOLLANDER: May I ask him to read it

8 one more time, Judge?

9 THE COURT: Yes, if you like.

10 Q. (By Mr. Hollander) Would you read Paragraph 3

11 out loud.

12 THE COURT: This is from the 2010 or 2008?

13 MR. HOLLANDER: 2010.

14 A. "Vendor shall act as City's agent for the

15 limited purpose of making an initial determination

16 of whether the recorded images should be forwarded

17 to an authorized employee to determine whether an

18 infraction has occurred and shall not forward for

19 processing those recorded images that clearly fail

20 to establish the occurrence of an infraction."

21 Q. Now, at the beginning of that contract and

22 in each agreement, there is a definition section,

23 and you define -- there are a number of terms that

24 are defined, right?

25 A. Yes.
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1 Q. Where is the term, "clearly fail to

2 establish," where is that defined?

3 A. That is not defined.

4 Q. So my understanding and my reading of this

5 means that the ATS person sitting out in Arizona has

6 to look at the videos and pictures and make the

7 determination if the recorded images clearly fail to

8 establish the occurrence of the violation? They

9 have to think of that, right?

10 A. Yes.

11 Q. And then they have to decide in their mind

12 whether or not it clearly fails to establish a

13 violation. If it doesn't clearly show a violation,

14 then they should reject it.

15 That's what they are telling them to do?

16 A. Beyond your line of questioning. Could

17 you clarify what you are trying to ask?

18 Q. The person that sits out in Arizona that

19 makes this determination what is a clear violation

20 and what isn't, how are they supposed to do that if

21 you haven't defined what "clearly" means?

22 A. They use their training that they received

23 through ATS.

24 Q. Or they have to use their discretion,

25 right?
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1 A. That's part of their training through ATS.

2 Q. To make discretionary decisions?

3 A. Yes.

4 Q. So the ATS employee, as I understand --

5 because you've been to Arizona four times?

6 A. Yes.

7 Q. And you've been through training?

8 A. I have observed them. I have not received

9 it, their training, and how they process violations.

10 I observed them processing violations.

11 Q. So let's look at the BRQ. You said the

12 BRQ stands for Business Rules Questionnaire.

13 Is the BRQ mentioned in the contract?

14 A. I'd have to read through to see if that is

15 specifically mentioned.

16 Q. Could you go ahead and do that and point

17 to us if BRQ is mentioned in the contract?

18 THE COURT: Could you save us some time?

19 Do you know?

20 MR. HOLLANDER: The answer is it is not in

21 there. I have not seen the term.

22 THE COURT: You don't have to read all the

23 pages.

24 Q. (By Mr. Hollander) As far as I know, the BRQ

25 is not in there unless you can say differently? Am I
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1 right?

2 A. I would have to read it thoroughly myself

3 to determine that.

4 THE COURT: Will you-all stipulate that it

5 is not in there?

6 MR. ZESKIND: The term, Business Rules, is

7 not in there.

8 MR. HOLLANDER: Thank you for doing that.

9 Q. (By Mr. Hollander) When you talked to

10 N±. Dietz and you talk -- and Mr. Salerio (sic), you

11 talked about the ability to terminate the contract for

12 cause. Do you remember you talked about that?

13 A. Yes.

14 Q. I think they took you directly to

15 Paragraph 6.1, which says, "The other party commits

16 any material breach of any of the provisions of this

17 agreement," and you said you have the ability to

18 cancel the contract based on that, right?

19 A. I don't --

20 Q. Is that what you said on direct?

21 A. I don't have the authority. I'm not the

22 person to make that final decision.

23 Q. But isn't that what you told him on

24 direct, that if someone were to breach a material

25 breach of any of the provisions of this agreement,
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1 the City could then back out of the contract? Is

2 that what you said?

3 A. Yes.
4 Q. So how would a violation or not following

5 the BRQ be a breach of the provisions of this

6 agreement when it ' s never mentioned in this

7 agreement?

8 A. I can't answer that.

9 Q. So breaching the rules of the BRQ wouldn't

10 be a violation of this agreement, right? Would you

11 agree with me since it's never mentioned?

12 A. I would disagree, but --

13 THE COURT: I'm not sure he's in a

14 position to answer that question. Your point

15 is well taken.

16 MR. HOLLANDER: Thank you.

17 Q. (By M±. Hollander) If we could, Sergeant, can

18 we look at Section 4.2 of the BRQ?

19 Section 4.2 -- and each of these sections,

20 ATS gives you possible choices for answers, right?

21 A. Yes, they do.

22 Q. You don't make them up yourself? They

23 will give you A or B or C and then you pick of the

24 given choices; is that right?

25 A. Yes.
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1 Q. It doesn't look like you created your own

2 answers. You just kind of acquiesced to one of the

3 options they had given you. Is that the way it was?

4 A. If there was something different than what

5 we wanted, we would have brought that tua their

6 attention.

7 Q. Let's look at 4.2.

8 A. Yes, sir.

9 Q. It says, "If the front tires are on or

10 slightly over the line of demarcation, the A-shot, "

11 what should be done.

12 Now, Option 1 is pass to your review,

13 right?

14 A. Yes.

15 Q. That would be send them all to you and let

16 the police figure it out basically is what that

17 Option 1 would mean, right?

18 A. Yes.

19 Q. That's not the option that your department

20 chose. What did you choose? What was the choice?

21 A. You want me to read it?

22 Q. Read your answer.

23 A. "Pass to police review as long as there is

24 a video clip which shows the tires were behind the

25 stop line when the light turned red."
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1 Q. Now, you agree that cameras are not set up

2 at 90-degree angles from the tires; they are back to

3 the corner, essentially, right?

4 A. Yes.

5 Q. So somebody in Arizona has to watch that

6 video and then they have to look to 4.2 and only

7 send it to you if they believe the video shows the

8 tires were behind the line; is that right?

9 A. In the video portion, yes, sir.

10 Q. So they have to use their discretion in

11 deciding whether or not it meets that criteria?

12 A. Yes.

13 Q. They could have -- you could have chosen

14 Option Number 1 and then said just send us

15 everything?

16 A. Yes.

17 Q. But your office chose not to do that?

18 A. Yes.

19 Q. That was the decision of your particular

20 city, correct?

21 A. Yes.

22 Q. And that decision-making process requires

23 some human involvement and discretion on the part of

24 the ATS person?

25 A. Correct.
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1 Q. Why not pass them all to you? What would

2 be the reason that you wouldn't want to review them

3 all?

4 A. There are so many incidents that occur

5 that are not violations. We would just be

6 completely inundated reviewing potential violations.

7 THE COURT: Do you know how many images

8 are captured in a month in Aventura?

9 THE WITNESS: I know how many we review in

10 a month.

11 THE COURT: What number would that be?

12 THE WITNESS: We review more than 5,000 a

13 month.

14 THE COURT: Do you know how many ATS does

15 not send to you in a month?

16 THE WITNESS: Several thousands.

17 Q. (By Mr. Hollander) So these are discretions

18 several thousand times a month in Aventura?

19 MR. DIETZ: Objection, characterization.

20 THE COURT: I understand. You don't have

21 to answer.

22 Q. (By Mr. Hollander) Let's go to 4.3, please.

23 It says, the question, "Violation definition, straight

24 and left position of the vehicle in the B-shot."

25 You chose the answer, "The entire vehicle
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1 crosses the line of demarcation. To exclude trucks

2 pulling trailers. Process trailer plates and send

3 to police review if video supports the violation. "

4 That ' s the choice that your City took?

5 A. Yes.

6 Q. What is the -- again, the ATS employee has

7 to look at this and they have to decide if the video

8 supports the violations?

9 A. Correct.

10 Q. So that's their discretionary decision?

11 A. Following our rules, but, yes.

12 Q. Well, what rule should they follow in 4.3?

13 They have to look at the video and they have to

14 decide does that support a violation; it could be a

15 close call, the tire can be very close to the line.

16 They have to make -- that human being has to make a

17 decision, right?

18 A. To send us a violation to review?

19 Q. Right, because you are telling them don't

20 send it, if the video doesn't support the violation,

21 don ' t send it .

22 A. If the vehicle stops, it is not a

23 violation.

24 Q. What if the line is -- the tires on the

25 line are very close? What is supposed to happen?
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1 A. They would view the video to determine if

2 that meets our criteria.

3 Q. So in their mind, if they feel like, well,

4 it is too close to call or maybe it is touching the

5 line, maybe it isn't, they have the power to say I'm

6 going to get rid of that one? That's what this

7 tells them to do?

8 A. If it is on the line or before the line,

9 they are going to send it to us if the video

10 supports a violation.

11 Q. If the tires are on the line?

12 A. If the video supports the violation.

13 Q. They have to decide if the video supports

14 a violation. I say "they;" the ATS employee has to

15 decide if it supports a violation?

16 A. Yes.

17 Q. What happens if a car -- you said they

18 exclude trucks pulling trailers. What happens if a

19 car pulls a trailer?

20 A. It would be the same thing as if the truck

21 was pulling the trailer.

22 Q. Why? It doesn't say that. It just says

23 to exclude trucks pulling trailers.

24 A. Yes, sir.

25 Q. So how would the ATS person know that you
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1 meant trucks and you also meant cars?

2 A. In their training that they receive

3 through ATS.

4 Q. Or using their discretion?

5 A. Their training.

6 Q. What if it's a crossover or an SUV pulling

7 a trailer, what should they do?

8 A. Now you are speaking in first words like

9 the judge said.

10 Q. What happens in that situation? They have

11 to use their discretion again, right?

12 A. Use their training, yes, sir.

13 Q. So you are saying they are going to be

14 specifically trained on trucks versus trailers

15 versus crossovers? Is that part of the training?

16 A. I do not know what their descriptions of

17 vehicles are.

18 Q. You mentioned something in your direct

19 about buses and limousines, things of that nature.

20 That doesn't seem to be described.

21 How are they supposed to know how to

22 handle those situations?

23 A. Through their training.

24 Q. Right, but there's nothing -- you didn't

25 give any direction. You are saying ATS decides,
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1 they train however they want to, but you gave no

2 direction?

3 A. No, sir.

4 Q. So when you talk about your City has given

5 direction and they make their decisions based on

6 your rules, you didn't provide all of the rules.

7 You provided some, but you didn't say what to do if

8 it is a car or a crossover or an SUV or a bus or a

9 limo; you gave no instructions?

10 A. And we did give instructions to our

11 business rules, but also would be passed to police

12 review.

13 Q. Why doesn't it say if it's a car pulling a

14 trailer? It doesn't say what to do?

15 A. No, sir, but that would be covered on

16 their training, what to do with a vehicle pulling a

17 trailer.

18 Q. So they have to decide, they have to make

19 their own decision?

20 A. If it meets our business rules.

21 Q. That's what I'm asking.

22 Where is your business rule talking about

23 those scenarios?

24 A. Sir, it does not say a car pulling a

25 trailer. It does not say bus.

United Reporting, Inc.
(954) 525-2221

Electronically signed by Laurie Susskind (301-391-603-8212) 5704b812-b9d5-4b1d-8b12-62d62b79e41f



Page 83

1 THE COURT: Let's move on.

2 Q . (By Mr . Hollander) Under 4 . 4, would you agree

3 that you were given Option 1 and Option 2, you were

4 supposed to choose one or the other, and your City for

5 whatever reason chose both? Is that like a mistake on

6 the part of Aventura?

7 A. No, sir. I believe that's clarification,

8 but I don't think that was a one or two.

9 Q. So to make sure I understand this, they

10 are supposed to send it to you. ATS should send the

11 violation to you for your review if the vehicle does

12 not come to a full, complete stop in a right-hand

13 turn?

14 A. And the next section is if the vehicle is

15 going 15 miles an hour or greater.

16 Q. It doesn't say "and," does it?

17 A. No, sir, there is no word "and."

18 Q. Let's just take the top. They are

19 separated, they are not in one sentence? They are

20 completely separate.

21 The top one says they should send you

22 everything because the vehicle does not come to a

23 full, complete stop on a right-hand turn; isn't that

24 what it says initially?

25 A. It doesn't say they should send you
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1 everything. You added that.

2 Q. I'm asking. I don't understand what that

3 means.

4 A. Vehicle did not come to a full, complete

5 stop on a right-hand turn, and then Number 2 is

6 vehicle slow-rolled, but exceeded a specific speed

7 and the vehicle speed is going 15 miles an hour or

8 greater.

9 Q. Can you look back at the question section

10 in 4.4?

11 A. Yes, sir.

12 Q. And it says, "Violation definition,

13 right-hand turn. " What does it say underneath that?

14 A. "If answer is two, what is the speed

15 threshold?"

16 Q. Doesn't that tell you your answer should

17 be Number 1 or Number 2?

18 A. It doesn't say that, sir.

19 Q. Your answer is Number 2. Your answer is

20 Number 2?

21 A. The speed threshold we use is 15 miles an

22 hour.

23 Q. Now, at the intersection, where is the

24 speed sensor?

25 A. It is prior to the stop bar.

I
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1 Q. How far back?

2 A. Four to six feet. I'm not sure of the

3 exact distance that is set back from the stop bar.

4 Q. Are you sure it is not further than six

5 feet?

6 A. There is one --

7 MR. DIETZ: Your Honor?

8 THE COURT: Is there an objection?

9 MR. DIETZ: I would remind the Court of

10 the written objection that was made. Although

11 I think it is pertinent that the business rules

12 are in place and they give direction, I don't

13 think that this Court's decision is hinged upon

14 whether the radar calculation or those things

15 will show this Court whether ATS was exercising

16 a legal delegation of police power to issue a

17 citation. Those things, although I understand

18 what Mr. Hollander's point is, are not relevant

19 to the determination of this Court.

20 THE COURT: Thank you. Overruled.

21 MR. HOLLANDER: Thank you.

22 Q. (]By Mr. Hollander) You said there is a speed

23 sensor four to six feet back from the stop bar. There

24 is one further back, right?

25 A. Yes, sir.
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1 Q. How far back is that one?

2 A. I don't know their distance that they --

3 Q. Roughly, can you estimate?

4 A. Approximately 15, but I'm not sure about

5 the exact distance.

6 Q. So the speed calculation of 15 miles an

7 hour, which sensor is that supposed to be capturing

8 the speed at?

9 A. Captured on the first one further back.

10 Q. Well, the ATS employee has to decide if it

11 is 15 miles an hour or not. How do you know they

12 don't look to the second sensor?

13 A. They are getting the speed from the first

14 sensor.

15 Q. So you are saying that if a vehicle is

16 going 15 miles an hour way back at the speed sensor

17 but they come up to the intersection and now they

18 are going 1 mile an hour and they make the turn,

19 according to this, they should send it to you?

20 A. They will if the speed listed will show

21 15 miles an hour.

22 Q. But if they are going 10 miles an hour and

23 they remain at 10 and go through the turn at 10,

24 they shouldn't send that one to you?

25 A. Unless there is a no turn on red.
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1 Q. So you don't care how quickly someone goes

2 around the corner; you care how fast they are going

3 at the sensor way back before the intersection?

4 A. That's where the speed is calculated.

5 Q. And you have -- how is the speed

6 determined?

7 A. There are wireless detectors in the road

8 and --

9 Q. Have you checked those for accuracy?

10 A. No, sir, I have not.

11 THE COURT: Go on.

12 Q. (By Mr. Hollander) Under 4.7, it says for

13 straight through and left turn violations, can they be

14 enforced if the video clip is missing?"

15 And your answer is, "Yes, if the A-shot

16 and B-shot provide sufficient evidence of a

17 violation."

18 So the ATS employee has to look to the A

19 and B-shot and they have to say in their own mind

20 there is sufficient evidence in this one, so I'm

21 going to send it.

22 And then the next case, they may say,

23 well, there's not sufficient evidence on this one,

24 so I'm going to reject it.

25 Is that how the process is supposed to
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1 work?

2 A. If the video clip is missing, that's how

3 it is supposed to work, but I have never encountered

4 that.

5 Q. You wouldn't know because if there wasn't

6 sufficient evidence, you are telling them not to

7 send it to you?

8 A. If the A and B-shot provides sufficient

9 evidence, we said to send it to us without the

10 video.

11 Q. If the ATS employee makes a determination

12 that the A and B-shot do not provide sufficient

13 evidence, you are telling them just to reject it?

14 A. Correct.

15 Q. You are giving them that power to do that?

16 A. Following our business rules, yes, sir.

17 Q. You don't provide any definition of what

18 "sufficient" means?

19 A. No, sir.

20 Q. So ATS has to figure out on their own the

21 definition of "sufficient"?

22 A. Yes.

23 Q. And the Event Process Number 1 and Event

24 Process Number 2 might have a different meaning of

25 "sufficient" in their mind?
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1 A. Potentially.

2 Q. You mentioned in your BRQ your City does

3 have intersections with no right on red posted,

4 right?

5 A. Yes, we do.

6 Q. How does ATS know that you enforce right

7 on reds? How do they know that?

8 A. We answered that we do.

9 Q. Where?

10 A. "Are there intersections," Section 4.5.

11 Q. Read the question -- the question and the

12 answer, please.

13 A. Section 4.5, "Are there intersections with

14 no right on reds posted -- no red signs posted," and

15 the answer is yes.

16 Q. Right.

17 Where does it say you actually enforce

18 right on red cases?

19 A. That is one of the questions in the BRQ.

20 Q. Can you show that to me?

21 A. Going back to 4.4 now, violation

22 definition, right-hand turn, because that's where we

23 are saying we enforce right-hand turns.

24 Q. So implicitly, that's what you are saying,

25 that that's what 4.4 means, but you don't say we
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1 specifically do enforce right on red in your city?

2 A. No, sir.

3 Q. Under 6.2, for emergency vehicles --

4 You've been a police officer for how many years?

5 A. More than 20.

6 Q. Have you ever heard of a situation where a

7 police officer -- and I'm not saying you've done

8 this, but maybe someone in your department or maybe

9 another department, where a police officer puts his

10 lights on for a non-emergency, maybe to get through

11 a light or he ' s trying to get somewhere . Have you

12 ever heard of that happening before?

13 A. I have heard of those instances.

14 Q. So under 6.2, if that situation happens,

15 you didn't tell ATS to send it to you for your

16 review, you told them just to reject it?

17 A. Correct.

18 Q. So who is checking the legitimacy of the

19 emergencies to make sure that they are real?

20 A. If the vehicle lights are on, the

21 violation would not be sent to us.

22 Q. Right. In that situation, the answer is

23 nobody is checking?

24 A. No, sir.

25 Q. You haven't asked ATS to send it to you so
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1 you can take a look and make sure that it is a real

2 emergency; you have just given them that power to

3 reject those?

4 A. Yes, sir, they do not send it to us.

5 Q. Under 11.13, as we talked about earlier,

6 you had the option of selecting a printed name on

7 the citation, but your department chose the

8 electronic signature?

9 A. I believe printed name would be the

10 officer's name is printed, not the officer

11 physically wrote it.

12 Q. But you didn't choose that option?

13 A. No, sir.

14 Q. Going to Section 12, which are the

15 affidavits, am I correct that your City has told ATS

16 to handle all affidavits?

17 A. Yes.

18 Q. So they have the power -- when a citation

19 or UTC or NOV is issued and an affidavit comes in --

20 affidavit comes in, they transfer it from Person

21 Number 1 to Person Number 2 without any police

22 involvement?

23 MR. ZESKIND: Objection. Outside the

24 scope of direct.

25 THE COURT: Sustained.
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1 MR. HOLLANDER: Just showing further

2 discretion, Judge.

3 THE COURT: I understand, but that wasn't

4 part of the direct examination.

5 MR. ZESKIND: Nor is it part of the motion

6 to dismiss.

7 MR. DIETZ: Nor is it pertaining to this

8 case.

9 THE COURT: It is sustained.

10 Q. (By Mr. Hollander) Under 12.12, you directed

11 ATS to treat certain individuals differently than

12 others. For example, if they have a Bahamian driver's

13 license, you told them to dismiss those citations,

14 right?

15 A. Yes.

16 Q. So you treat -- your City has told them if

17 you are from the Bahamas, you are going to be

18 treated differently than if you are from the United

19 States?

20 A. That's because they have to be sent by

21 certified mail, and they cannot send certified mail

22 with a tracking label to certain countries.

23 MR. DIETZ: Again, Your Honor, I would say

24 that whatever the City told them to do, that's

25 what they are following. That shows that they
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1 don't have discretion and --

2 THE COURT: You don't need to argue at

3 this point, but you are getting a little far --

4 I get your point. I heard the testimony. If

5 you can wrap it up.

6 MR. HOLLANDER: I'm almost done.

7 Q. (By Mr. Hollander) Axsis is the ATS computer

8 system, that ' s the name of it, right? A-X-S-I-S?

9 A. That's correct.

10 Q. 13.1 tells you there will be an electronic

11 interface between Axsis and the court system, right?

12 A. Yes.

13 Q. And that's -- as you mentioned earlier,

14 there is communication between ATS and the clerk

15 with the UTCs and no involvement from your

16 department, correct?

17 A. Yes.

18 Q. What is the name of the second notice?

19 A. Uniform Traffic Citation.

20 Q. Right.

21 Under 4.1, who issues the UTC?

22 A. The answer is ATS.

23 However, I think your --

24 Q. I do not believe -- there is no question

25 pending.
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1 A. I do have more to say to that.

2 There are cities across the country that

3 send out a notice reminder, late notice, whatever

4 you may want to call it, and I believe that 4.1 is

5 referring to that.

6 Q. Does your City send that out?

7 A. No, sir, we don't.

8 Q. Why would your City talk about what other

9 cities do in your specific BRQ?

10 A. These BRQs are used by other entities

11 other than our city alone.

12 Q. Let's read the top of it. Let's look at

13 the top of the BRQ. It says BRQ for what city?

14 A. This is for the City of Aventura.

15 Q. Right.

16 Do you put things in your BRQ that the

17 City of Jacksonville is going to do?

18 A. We will put similar things, but we won't

19 put things specific to how our rules would be

20 governed.

21 Q. It is specific to your city, right?

22 A. Yes.

23 Q. So why would you talk about ATS issuing

24 the UTC for other cities? That doesn't make any

25 sense.
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1 A. Well, 4.3 is what the second notice is

2 called.

3 Q. And it is called the UTC?

4 A. Yes.

5 Q. Right. It says who issued the UTC? What

6 does it say?

7 A. It doesn't say who issues the UTC.

8 Q. It doesn't?

9 Let's go to 14.3. What is the second

10 notice called?

11 A. Florida Uniform Traffic Citation.

12 Q. It says UTC right next to it, right?

13 A. Yes.

14 Q. Go to 14.1. Who issues the second notice

15 or delinquent notice?

16 A. Or delinquent notice.

17 Q. The second notice is called the UTC, you

18 said that, in 4.3?

19 A. And, again, I'm trying to clarify for you,

20 Mr. Hollander, that I believe 14.1 specifically was

21 for the delinquent notices for cities elsewhere in

22 the country that don't issue UTCs or remain as a

23 uniform -- or as --

24 THE COURT: In terms of -- forget the

25 other cities. In terms of Aventura, you
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1 consider the second notice the UTC?

2 THE WITNESS: Second notice is the UTC.

3 THE COURT: And that's issued by ATS?

4 THE WITNESS: It is mailed on the City's

5 behalf by ATS.

6 THE COURT: I'm just reading the language.

7 It says who issues the second or delinquent

8 notice, and it says ATS; is that correct?

9 THE WITNESS: Yes.

10 THE COURT: Anything else?

11 MR. HOLLANDER: I'm making sure. I don't

12 think so.

13 One moment.

14 THE COURT: Any redirect?

15 MR. ZESKIND: Yes, Your Honor.

16 MR. HOLLANDER: That's all for now. Thank

17 you.

18 THE COURT: Redirect?

19 REDIRECT EXAMINATION

20 Q. (By Mr. Zeskind) Sergeant, has the City

21 provided ATS with guidelines as to what the notice of

22 violation is to look like?

23 A. Yes.

24 Q. What information it is to contain?

25 A. Yes.
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1 Q. Look at Section 11 of the BRQ. That

2 section is what the City lays out to direct ATS as

3 to what information is included in the notice of

4 violation?

5 A. Yes.

6 Q. Is there any information that is included

7 on the notice of violation that the City -- that is

8 not available to the officer when he or she is

9 reviewing the event to make the probable cause

10 determination?

11 A. I don't understand your question.

12 Q. All the information that is included on a

13 notice of violation, is that same information

14 available and reviewed by the officer when he or she

15 makes the probable cause determination?

16 A. Yes.

17 Q. You testified that on each NOV and UTC is

18 an electronic signature of the issuing officer,

19 correct?

20 A. Yes.

21 Q. And that was the City's decision?

22 A. Yes.

23 Q. I'm sorry, I'm going to point your

24 attention back to Paragraph 3 of Exhibit D to the

25 second contract.
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1 THE COURT: Which contract are you

2 referring to?

3 MR. ZESKIND: The second amendment of the

4 2010 version.

5 Q. (By Mr. Zeskind) Again, you were asked on

6 cross how ATS is to know what clearly fails to

7 establish occurrence of an infraction.

8 Again, is there any document that tells

9 ATS what that means?

10 A. Our business rules.

11 Q. Look back at those business rules again

12 and look at Section 4.3, and the answer says,

13 "Entire vehicle crosses the line of demarcation. To

14 exclude trucks pulling trailers. Process trailer

15 plates and send to police review if video supports

16 violation," correct?

17 A. Yes.

18 Q. That answer is not one of the ones that is

19 included within the conditions in the second column,

20 correct?

21 A. No, it is not.

22 Q. So that's an answer that the City provided

23 independent of anything that might have been

24 included in the second column?

25 A. Yes.
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1 Q. So the City had the ability going through

2 the BRQs to give any directive they wanted to give?

3 A. Yes.

4 Q. And staying at 4.3 where it says send to

5 police review if video supports violation, is that

6 referring to then what is covered in Sections 4.1

7 and 4.2 under what conditions the video is supposed

8 to be passed upon?

9 A. Yes.

10 Q. And, again,. in 4.7, it says, "Yes, if the

11 A-shot and B-shot provide sufficient evidence of the

12 violation?

13 A. Yes.

14 Q. Is that again referring to 4.1 and 4.2?

15 A. Yes.

16 Q. Is an NOV ever issued without the City of

17 Aventura police officer's review and determination

18 of whether or not probable cause exists that a red

19 light infraction has occurred?

20 A. No.

21 Q. Is a UTC ever issued without a City of

22 Aventura police officer's review and determination

23 of whether or not there is probable cause that a red

24 light infraction has occurred?

25 A. No.
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1 THE COURT: Okay, guys. Let me ask

2 questions for clarification.

3 Previous to the change in 2014, was the

4 UTC reviewed again?

5 THE WITNESS: No, sir, it was not.

6 THE COURT: So it is -- you are asking

7 based on the initial clicking of the accept

8 button for the initial review?

9 MR. ZESKIND: Right. The one

10 discretionary determination.

11 Q. (By Mr. Zeskind) Sergeant, you were asked

12 about Section 6.2 and whether there is any checking to

13 determine whether there was a legitimate emergency or

14 not when the emergency vehicle has their lights on.

15 You said that nobody checks to make sure that there was

16 actually an emergency, correct?

17 A. Right.

18 Q. That's the City's discretion, correct?

19 A. Yes.

20 Q. I have one more question.

21 Based on your understanding of red

22 light -- City of Aventura's red light camera

23 program, who is it that issues the uniform traffic

24 citation?

25 A. The officer conducting the review.
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1 MR. ZESKIND: That's all I have.

2 THE COURT: Thank you.

3 REDIRECT EXAMINATION

4 Q. (By Mr. Dietz) Sergeant, how many citations

5 have you issued in your lifetime?

6 MR. HOLLANDER: Objection, relevancy,

7 timing.

8 THE COURT: Overruled.

9 A. More than 20,000.

10 Q. (:By Mr. Dietz) Does the citation change in

11 every case, the form of the citation that is issued?

12 A. There are very small changes through the

13 years.

14 Q. That's been the same form for the last

15 several years?

16 A. Yes.

17 MR. HOLLANDER: This is outside the scope

18 of my cross.

19 THE COURT: True, but --

20 Q. (By Mr. Dietz) So you know what a uniform

21 traffic citation looks like?

22 A. Yes.

23 Q. The only thing that changes in a

24 particular case is that date specific to the owner

25 and the vehicle?
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1 MR. HOLLANDER: Objection, leading.

2 THE COURT: Go ahead. He has already done

3 this.

4 A. Yes, sir.

5 Q. OBy Mt. Dietz) Is there any reason for you to

6 see that form over and over in these cases to see a

7 uniform citation?

8 A. No, sir.

9 Q. Does it save you time just looking at the

10 date that is specific to this case as opposed to

11 looking at an entire uniform traffic citation form?

12 A. Yes.

13 Q. Does anybody ever pay a fine if the video

14 is not reviewed by an officer?

15 A. No, they do not.

16 Q. So when ATS does not place a video in the

17 officer's view queue, those -- for those videos, no

18 one pays a fine?

19 A. No, sir.

20 Q. Are the City's business rules what

21 determines what videos are placed in the officer's

22 review queue?

23 A. Yes.

24 Q. I Point you back to the Exhibit D that is

25 in effect, Amendment 2010.
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1 A. Yes, sir.

2 Q. Can you go to Exhibit D, Paragraph 3?

3 A. Yes, sir.

4 Q. According to that paragraph, the vendor

5 sending -- excuse me.

6 Is the vendor acting as the agent for the

7 officer so that the officer can determine what a

8 violation is?

9 MR. HOLLANDER: Objection. No conclusion.

10 He is leading the witness as well.

11 MR. DIETZ: Your Honor, do you want to

12 read the paragraph again?

13 THE COURT: He has several times. He has

14 already read the paragraph. I will sustain it.

15 Q. (By Mr. Dietz) In that paragraph, does it say

16 who is supposed to determine whether the images are an

17 infraction?

18 A. The authorized employee.

19 Q. Who's the authorized employee?

20 A. The officer doing the review.

21 Q. Other than the one time when there was the

22 power failure, was there any other time that you

23 found that ATS was not following the business rules

2 4 for those videos that you reviewed that were not

25 sent by ATS?
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1 A. I have found instances that -- because of

2 the limitations of the equipment, that violations

3 had occurred simultaneously. For instance, a

4 vehicle in lane two and a vehicle in lane three also

5 ran the red light. However, the violation sent to

6 us didn't capture both violations.

7 Q. But the one violation was not captured,

8 right?

9 A. One violation, that information was not

10 sent to us.

11 Q. And so you determined from a contact from

12 ATS why that was?

13 A. Yes.

14 Q. Other than that, have you ever found that

15 ATS was not following the business rules?

16 A. I had not.

17 Q. So based on your review, the videos that

18 you have seen for videos that were sent to you --

19 not sent to you for any reason -- I understand for

20 any reason -- other than what you have said, ATS has

21 been following the business rules?

22 MR. HOLLANDER: Number one, I don't know

23 how he can answer that everyone in Arizona is

24 following the business rules. I don't know

25 that there is any way he would be able to tell
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1 that.

2 THE COURT: He said they don't go back and

3 review them all anyway. How would he know?

4 MR. DIETZ: But he said that he pulled

5 videos, and he does know the business rules.

6 THE COURT: You can ask him as to the

7 videos he pulled if they were following it.

8 You are asking him to speculate why.

9 I am going to sustain it unless you can be

10 more narrow in your question.

11 Q. (By Mr. Dietz) Okay. Based on the videos

12 that you reviewed, you have told us two instances where

13 you contacted ATS. Other than that, for the videos you

14 reviewed, have you ever found that ATS was not

15 following the business rules?

16 A. No.

17 THE COURT: Anything .else?

18 MR. DIETZ: I don't think so.

19 Q. (By Mr. Dietz) And your definition for

20 "issue" --

21 MR. HOLLANDER: Objection. Asked and

22 answered

23 THE COURT: Sustained.

24 MR. HOLLANDER: Four or five questions.

25 MR. ZESKIND: Your Honor, are we going to
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1 have the opportunity to re-redirect?

2 THE COURT: No, we are done after this. I

3 have some questions.

4 RECROSS-EXAMINATION

5 Q. (By Mr. Hollander) Regarding the form, you

6 now talk about the form of the --

7 MR. DIETZ: Your Honor, I want to place on

8 the record that I would object that there is

9 going to be a cross-examination after the

10 redirect and that we would not have an

11 opportunity to re-redirect when he's getting an

12 opportunity to re-cross.

13 THE COURT: Let me see where it goes and

14 see where this goes. Go ask your few

15 questions.

16 Q. (By Mr. Hollander) Take a look at your BRQ

17 11.8, the form. It says, "What is the charge code and

18 charge code that is to be referenced on the notice?"

19 What does it say?

20 A. The answer is Florida Statute

21 316.075(1(c)1.

22 Q. Have you seen your notice of violation in

23 this case?

24 A. I have.

25 Q. What statutes and what codes did you put
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1 on this particular one?

2 A. The statute -- there's a Statute 316.074

3 that is also referenced on there.

4 Q. What else?

5 A. The 316.0083 may also be referenced.

6 Q. You gave a specific instruction only to

7 put the 075. Who made the decision to put all of

8 the other statutes on there?

9 A. I don't know.

10 Q. Not you, right?

11 Someone in Arizona I guess?

12 A. I don't know.

13 THE COURT: Anything else?

14 MR. HOLLANDER: I do have a question. I'm

15 almost done.

16 Q. (By Mr. Hollander) You said that ATS weeds

17 out thousands a month for your department. Last month

18 out of the thousands that they weeded out, how many did

19 you go back and review to check to see why they weeded

20 them out?

21 A. None.

22 Q. You also mentioned -- talked about the

23 officer has the ultimate approval for an NOV or UTC,

2 4 but they only can review it and approve it if ATS

25 sends it to you, correct?
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1 A. Yes.

2 Q. And, lastly, in the BRQ, you talked about

3 Section 4.3. That wasn't a stock answer. You kind

4 of created your own answer for 4.3, right?

5 It wasn't listed as one of the three

6 conditions. You kind of created your own?

7 MR. DIETZ: Objection, Your Honor. I

8 don't know that he created his own.

9 MR. HOLLANDER: That was the question.

10 THE COURT: I'll give you a chance to ask.

11 Go ahead.

12 Q. (By Mr. Hollander) Am I correct it wasn't

13 Option 1, 2 or 3?

14 A. It is not Option 1, 2 or 3.

15 Q. So you guys kind of created that?

16 When I say you guys, Aventura created

17 that?

18 A. That was -- we were trying to clarify an

19 instance with a.truck or trailer or a bus.

20 Q. And in your creation of your answer, you

21 gave ATS the discretion to decide if the video

22 supports the violation. So you decided to give them

23 that discretion?

24 A. Well, process trailer plates and sending

25 police review, so it's sent to the police to

United Reporting, Inc.
(954) 525-2221

Electronically signed by Laurie Susskind (301-391-603-8212) 5704b812-b9d5-4b1d-8b12-62d62b79e41f



Page 109

1 determine if a violation occurred.

2 Q. Well, that's not what it says. It says --

3 let's read it word for word.

4 MR. ZESKIND: This is already asked and

5 answered.

6 THE COURT: Again, I have heard enough

7 today on this issue.

8 MR. HOLLANDER: Thank you.

9 THE COURT: Do you-all have any other

10 questions?

11 MR. ZESKIND: No.

12 THE COURT: I have a few.

13 Some of this may have been asked and

14 answered, but I just want to be clear.

15 ATS provides the cameras and computerized

16 system to review the recorded images; is that

17 correct?

18 THE WITNESS: The computers where we do

19 the reviews are City computers.

20 THE COURT: Were those provided by ATS?

21 THE WITNESS: No, they were not.

22 THE COURT: Those were purchased by

23 Aventura?

24 THE WITNESS: Yes.

25 THE COURT: So if ATS forwards an image to

United Reporting, Inc.
(954) 525-2221

ElectronicallysignedbyLaurleSusskind(301-391-603-8212) 5704b812-b9d5-4b1d-8b12-62d62b79e41f



Page 110

1 the City, your traffic infraction enforcement

2 officer authorizes enforcing by clicking a

3 digital accept button?

4 THE WITNESS: Yes.

5 THE COURT: And if the officer clicks the

6 digital accept button, the ATS computer then

7 Prints and mails the notice of violation to the

8 registered owner?

9 THE WITNESS: Yes.

10 THE COURT: And if the cited owner fails

11 to elect an option that avoids the UTC, ATS

12 generates the resulting UTC and adds the

13 computer generated signature of the officer

14 along with the badge number?

15 THE WITNESS: Yes.

16 THE COURT: ATS then sends the original

17 UTC by certified mail to the registered owner

18 and electronically transmits a copy, a replica

19 in this case, of the citation data to the clerk

20 of the county court?

21 THE WITNESS: Yes.

22 THE COURT: And after clicking the accept

23 button prior to October 1, the traffic

24 enforcement officer never actually sees the

25 uniform traffic citation nor does the traffic
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1 enforcement officer otherwise involved in its

2 issuance?

3 THE WITNESS: Correct.

4 THE COURT: Are the Business Rules

5 Questionnaires ever changed or have they been

6 changed and reviewed at any time since they

7 went into effect?

8 THE WITNESS: Yes, they did.

9 THE COURT: When was that?

10 THE WITNESS± 2010 when it became state

11 law.

12 THE COURT: And were there any -- do you

13 know what changes were made in 2010 from this

14 document that I have here? Because of the 2008

15 document, correct?

16 THE WITNESS: Changes were made to the

17 business rules to comply with state statute. |

18 THE COURT: So they would have been just

19 updated on whatever the state statute changed?

20 THE WITNESS: Correct. As far as time

21 frames, initially under City ordinance when we

22 started in 2008, it was 30 days, and under

23 state law it is 60 days before reversed to a

24 uniform traffic citation.

25 THE COURT: Got you.
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1 Okay. Thank you very much.

2 All right. You may be seated.

3 How long do you think the next witness is

4 going to take?

5 MR. ZESKIND: Maybe an hour.

6 THE COURT: Why don't we break for lunch

7 to 1:00, and then you can bring in the next

8 witness.

9 Thank you very much.

10 (A luncheon recess was taken at 12:15

11 p.m., and the hearing continued at 1:00 p.m.)
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1 IN THE COUNTY COURT OF THE llTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

2 CASE NO. A3690ZE

3

4 STATE OF FLORIDA,

5 Plaintiff,

6 -vs-

7 LUIS TORRES JIMENEZ,

8 Defendant.

9

10

11 VOLUME 2

12 TRANSCRIPT OF PROCEEDINGS

13
DATE TAKEN: June 15, 2015

14 TIME: 10:00 A.M. - 12:15 P.M.
1:00 P.M. - 4:45 P.M.

15 PLACE: 1351 Northwest 12th Street
Miami, Florida 33125

16 BEFORE: THE HONORABLE STEVEN LEIFMAN

17

18 This cause came on to be heard at the time and
place aforesaid, when and where the following

19 proceedings were reported by:

20

21 Examination of the witness taken before:
Laurie Susskind, Registered Professional Reporter

22 United Reporting, Inc.
1218 Southeast 3rd Avenue

23 Fort Lauderdale, Florida 33316
954-525-2221

24

25
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1 APPEARANCES FOR THE PLAINTIFF

2 OFFICE OF THE ATTORNEY GENERAL
By: ROBERT DIETZ, ESQ.

3 501 East Kennedy Boulevard, Suite 1100
Tampa, Florida 33602-5242

4

5 APPEARANCES FOR THE DEFENDANT

6 GOLD & ASSOCIATES, P.A.
MARK GOLD ESQ. and

7 TED L. HOLLANDER, ESQ.
2298 South Dixie Highway

8 Miami, Florida 33133

9 APPEARANCES FOR THE CITY OF AVENTURA

10 WEISS, SEROTA, HELFMAN, COLE & BIERMAN, P.L.
By: MATTHEW H. MANDEL, ESQ. and

11 SAMUEL I. ZESKIND, ESQ.
2525 Ponce de Leon Boulevard, Suite 700

12 Coral Gables, Florida 33334
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1 I N D E X

2 WITNESSES DIRECT CROSS REDIRECT RECROSS

3 JEANETTE CASTRO

4 (By Mr. Zeskind) 116 150
(By Mr. Hollander) 138

5
DEBBIE DUFF

6
(By Mr. Zeskind) 154 212

7 (By Mr. Dietz) 169
(By Mr. Hollander) 178

8

9 SONNY THOMAS
(Telephonically)

10
(By Mr. Zeskind) 211

11 (By Mr. Hollander) 223

12 STEPHANIE LORD

13 (By Mr. Zeskind) 228
(By Mr. Hollander) 234

14

15 E X H I B I T S

16 CITY'S FOR IDENT. IN EVIDENCE

17 3 131
4 131

18

19

20

21

22

23

24

25
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1 AFTERNOON SESSION

2 THE COURT: Are we ready to proceed?

3 MR. ZESKIND: Yes.

4 THE COURT: Is Burns going to be called

5 back? He can stay if he's not going to be

6 called again.

7 MR. ZESKIND: We'll leave open the

8 possibility.

9 THE COURT: Okay. Anything we need to

10 discuss before we move forward?

11 Thank you. Next witness, please.

12 MR. ZESKIND: We'll call Officer Jeanette

13 Castro.

14 THE COURT: You were previously sworn

15 under oath.

16 THE WITNESS: Yes.

17 THE COURT: You may proceed.

18 DIRECT EXAMINATION

19 Q. (By Nt. Zeskind) Officer, can you please

20 state your name for the record?

21 A. Yes. Officer Jeanette Castro.

22 Q. Where are you employed?

23 A. With the City of Aventura Police.

24 Q. How long have you been employed by the

25 City of Aventura Police Department?
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1 A. Going on 13 years now.

2 Q. What is your current position with the

3 City?

4 A. Police officer.

5 Q. Are you assigned to any specific unit?

6 A. No. Currently, I am assigned to road

7 patrol.

8 Q. What are your basic job responsibilities

9 in road patrol as a police officer?

10 A. Respond to calls, proactive activities,

11 traffic. Various duties.

12 Q. How long have you held this position?

13 A. I've gone back and forth. I was road

14 patrol, detective and then back to road patrol.

15 Q. At some point in time, did you work in the

16 City ' s red light camera program?

17 A. Yes, I did. For several months, I was on

18 the late duty assigned to the traffic unit.

19 Q. What were your responsibilities while you

20 were assigned to the red light camera program?

21 A. Basically, work throughout the day, Monday

22 through Friday, in the traffic office, reviewing the

23 red light violations.

24 Q. Do you know approximately how many

25 citations you issued in that capacity?
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1 A. Approximately 13,000, 14,000.

2 Q. As a road patrol officer, have you ever

3 had an occasion to issue traffic citations outside

4 of the red light camera program?

5 A. Yes.

6 Q. How many would you estimate over your

7 career?

8 A. Over my career, thousands.

9 Q. Have you ever issued a UTC in your

10 roadside stop?

11 A. Yes.

12 Q. How many?

13 A. Numerous.

14 Q. So can you describe for the Court the

15 process of issuing a UTC roadside?

16 A. Yes. I would notice a violation, that a

17 violation occurred. I would pull over the vehicle.

18 As I pulled over the vehicle, I would call out the

19 light display. The person driving --

20 MR. HOLLANDER: May I object? I'm not

21 sure of the relevancy of the road patrol

22 procedures.

23 MR. ZESKIND: Your Honor, I would like to

24 show that it is the same discretion in the

25 determination that was being made when she is
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1 in the field versus when she is sitting in --

2 THE COURT: I'm not sure that's really at

3 issue here. I think the issue is ATS'

4 discretion.

5 I know what she does. I have been a judge

6 for 20 years, and I have been in charge of the

7 traffic division.

8 If you need to make a quick record, go

9 ahead.

10 MR. ZESKIND: We are not going to spend a

11 lot of time here, but the Arem report did try

12 to in their decision belittle what the officer

13 actually did, and I would like to paint a clear

14 picture of what the officer actually does.

15 THE COURT: Go ahead.

16 I mean, part of the delay is I reread

17 Arem. It is a bit of an incomplete picture,

18 which is interesting, but I don't think it is

19 going to help to go into what the officer does

20 on a road stop versus this. I mean, why don't

21 you make it quick and --

22 MR. ZESKIND: It will be quick. As you

23 mentioned, Arem paints an incomplete picture.

24 Q. (By Mr. Zeskind) So within those UTCs you may

25 have issued roadside, were any of them for red light

United Reporting, Inc.
(954) 525-2221

Electronically signed by Laurie Susskind (301-391-603-8212) 5704b812-b9d5-4b1d-8b12-62d62b79e41f



Page 120

1 infractions?

2 A. Yes.

3 Q. Approximately how many?

4 A. Hundreds.

5 Q. Can you tell me what you need to see

6 roadside to make that determination that you are

7 going to pull somebody over and issue them a UTC out

8 in the field for a red light infraction?

9 A. That the vehicle did not make a complete

10 stop, did not stop behind the stop bar, able to

11 observe the actual light and have it visible that it

12 did turn red, make sure there is no other emergency

13 vehicles or anything behind it. Once they proceed

14 through the intersection, also make sure it is not a

15 no turn on red in an intersection and that they

16 actually did commit the violation.

17 Q. Are you analyzing any statutes in making

18 those determinations?

19 A. Yes.

20 Q. What statutes would you be analyzing?

21 A. 316.075 for the red light.

22 Q. And is that process that you just

23 described different at all from the review that you

24 perform while you are watching videos of potential

25 infractions in the red light camera program?
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1 A. No.

2 Q. So when reviewing those videos, do you use

3 your discretion to determine whether the vehicle had

4 committed a red light infraction?

5 A. Yes.

6 Q. What is it that you are analyzing when you

7 are watching red light camera videos?

8 A. The same thing.

9 Q. Are you making the same legal

10 determination whether you are roadside or watching

11 the videos in front of the computer?

12 A. Yes.

13 Q. Can you walk me through the process of how

14 your review of the video works when you first see a

15 potential infraction?

16 A. Once I log into the system, they

17 automatically appear on the screen.

18 Q. And you said that you have been an officer

19 in the City of Aventura now going on 13 years?

20 A. Yes.

21 Q. Are you generally familiar with the

22 intersections within the City that have the traffic

23 infraction equipment installed?

24 A. Yes.

25 Q. Can you generally tell by looking at the
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1 images on the computer which intersection you are

2 looking at?

3 A. Yes.

4 Q. So if for some reason some part of the

5 intersection is blocked, you can't take a complete

6 picture, are you still otherwise familiar with what

7 that entire intersection looks like?

8 A. Yes.
9 Q. Can you describe how when you're watching

10 the videos how you make that determination whether

11 or not there is probable cause that a red light

12 infraction has occurred?

13 A. As I'm watching the video, the same

14 standard applies when I'm on the road, that the

15 vehicle did not stop -- make a complete stop at the

16 intersection or before the stop bar crosswalk, that

17 they proceeded through, that the light was actually

18 red.

19 When I'm reviewing it on the camera, it

20 actually tells me how long the light was red for and

21 at what speed that they approach the intersection

22 and then also the same if it is a no turn on red

23 intersection or if they are able to proceed to turn

24 right once they make a complete stop.

25 Q. Are you using your discretion in making
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1 those determinations?

2 A. Yes.

3 Q. When you make that discretionary

4 determination that there is probable cause that a

5 red light infraction has occurred, what happens

6 next?
7 A. I'm sorry. Can you repeat it?

8 Q. Yes.
9 So you make while watching a video a

10 determination that there is probable cause that a
11 red light infraction has occurred. What do you do

12 next?
13 A. I click accept on the system, and it sends

14 me to the next possible violation.

15 Q. When you approve the issuance of that

16 citation, are you also authorizing for your

17 signature to be placed on the citation?

18 A. Yes.

19 THE COURT: If I may.

20 It's not really a citation at that point,

21 is it?

22 THE WITNESS: Correct.

23 MR. ZESKIND: NOV is the first step.

24 THE COURT: Yes. It is not necessarily

25 issuing a traffic citation at that point. It
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1 is really the notice of violation.

2 MR. DIETZ: No. Your Honor, under the

3 facts of this case, the authorization is for

4 both the notice of violation and the citation

5 because there is no response.

6 THE COURT: To be clear, first --

7 MR. ZESKIND: I'll back up.

8 THE COURT: Please.

9 Q. (By Mr. Zeskind) When you hit that accept

10 button, are you authorizing your signature to be placed

11 on the notice of violation?

12 A. Yes.

13 Q. At the same time, are you also authorizing

14 your signature if no action is taken on the NOV to

15 place your signature on the uniform traffic

16 citation?

17 A. Yes.

18 Q. So when you press the accept button, you

19 determine that there is probable cause that an

20 infraction has occurred, are you making a decision

21 at that point in time that ultimately the uniform

22 traffic citation could be issued to that individual?

23 A. Yes.

24 Q. At the same time, you are also making a

25 determination that a notice of violation could be
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1 issued?

2 A. Correct.

3 Q. Does ATS make a determination whether or

4 not a violation has occurred?

5 A. No.

6 Q. When you are reviewing the videos, do you

7 always find there is probable cause that an

8 infraction has occurred in all the images?

9 MR. HOLLANDER: If I may, Judge, I have to

10 object to that answer. I'm not sure that she

11 is authorized to testify what ATS is doing in

12 Arizona. We all heard from the previous

13 witness. They are pre-screened and, quote,

14 unquote, or weed them out. So I'm not sure how

15 she would be able to tell the Court and testify

16 on the record what ATS is not doing.

17 THE COURT: Rephrase your question or

18 restate your question. Let me hear it again.

19 MR. ZESKIND: I think my prior question

20 was, ATS does not make that determination

21 whether the violation occurred.

22 THE COURT: I mean, to the best of her

23 knowledge.

24 MR. ZESKIND: If she is watching a video,

25 she is the one making the determination.
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1 THE COURT: Overruled. Go ahead.

2 Q. (By Mr. Zeskind) All right. Do you always

3 find that there is probable cause that an infraction

4 has occurred in all the images that ATS has forwarded

5 to you?

6 A. No, I don't.

7 Q. So you reject some of the images that are

8 forwarded to you?

9 A. Yes, I do.

10 Q. Can you give me an idea of what percentage

11 roughly that you personally reject?

12 A. It is probably along the lines of

13 30 percent.

14 Q. Now, let's talk about the violation that

15 is at issue here today. We are here regarding the

16 UTC that was issued to Luis Jimenez. Are you

17 familiar with that citation?

18 A. Yes, I am.

19 Q. How is it that you are familiar with that

20 citation?

21 A. I was presented the citation for court

22 here, to respond to court.

23 Q. Is your signature on both the NOV and the

24 UTC?

25 A. Yes.
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1 Q. How is it that Mr. Jimenez's potential

2 violation first came to your attention?

3 A. It came on the screen as I was reviewing

4 the red light violations.

5 Q. Can you describe the process of how you

6 determined that there was probable cause that an

7 infraction had occurred in this situation?

8 A. Yes. As the vehicle entered the

9 intersection, which happens to be a no turn on red

10 intersection, I reviewed the license plate. The

11 first photograph shows the picture of the license

12 plate, which I verified that the license plate

13 matches the description of the vehicle that is also

14 provided.

15 The vehicle then proceeded to make a

16 right-hand turn through the intersection without

17 stopping, and, as I stated, it's also a no turn on

18 red intersection.

19 The vehicle proceeded through the

20 intersection, and there was also oncoming vehicles

21 that were also proceeding that had the right-of-way

22 to come northbound through that intersection.

23 Q. So you looked at both the photographs and

24 the videos?

25 A. And the video as well, yes.
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1 Q. Do you happen to have those records with

2 you today?

3 A. Yes, I do. I have the notice of

4 violation, the UTC and the photographs from the --

5 as well as the video.

6 Q. You also brought the video?

7 A. I did, and they also have it.

8 MR. ZESKIND: Your Honor, I would like to

9 watch the video, but I would also like to move

10 into evidence the packet --

11 THE COURT: Any objection?

12 MR. ZESKIND: -- and the video into

13 evidence.

14 MR. HOLLANDER: Judge, I mean, as far as

15 the entire packet, there are certain documents

16 that are objectionable.

17 THE COURT: Which documents?

18 MR. HOLLANDER: Did you give us the entire

19 packet?

20 THE COURT: Give the attorney the other

21 one as well.

22 MR. DIETZ: Thank you very much, Your

23 Honor.

24 MR. HOLLANDER: For example, the

25 infraction. The citation itself is not

United Reporting, Inc.
(954) 525-2221

Electronically signed by Laurie Susskind (301-391-603-8212) 0 s704..12.....-4.1o... 2.2o.2..



Page 129

1 admissible.

2 THE COURT: What is not?

3 MR. HOLLANDER: The UTC. It is like a

4 regular traffic infraction hearing. The

5 citation does not come in evidence.

6 THE COURT: It is not coming in for this

7 purpose.

8 MR. ZESKIND: It's only admissible for

9 approving the violation.

10 THE COURT: I don't have an objection to

11 that.

12 All right. Any other objections?

13 MR. HOLLANDER: Well, yes, Judge. For

14 example, there are -- there is a prescreen, a

15 violation evidence report which appears to be

16 notes entered by someone, I'm not sure who, but

17 it is an out-of-court statement. It is not

18 notarized. It is not a business record.

19 THE COURT: Can you find out what that is?

20 Q. (By Mr. Zeskind) Can you turn to the last

21 page of the document that says notes report?

22 A. Yes.

23 Q. It says UTC generated and says added by

24 admin user September '14; is that correct?

25 A. Correct.

United Reporting, Inc.
(954) 525-2221

Electronically signed by Laurie Susskind (301-391-603-8212) 5704b812-b9d5-4bid-8b12-62d62b79e41f



Page 130

1 Q. Do you know who entered this information?

2 A. I do not. Automated through the

3 administration.

4 THE COURT: Do you know what it is for?

5 THE WITNESS: I don't. I just know that

6 it is --

7 THE COURT: Does it make any sense to you

8 at all?

9 THE WITNESS: Well, it shows the person

10 and then the second notice and how the UTC was

11 generated. Then a stop payment record. Other

12 than that, no.

13 MR. ZESKIND: Your Honor, the packet is

14 being admitted for the purpose of demonstrating

15 the entire process. We can have an ATS witness

16 talk about what that last page means.

17 THE COURT: I'll accept it with the caveat

18 that we hear from the ATS individual with that

19 last part of this, over objection. Thank you.

20 MR. HOLLANDER: Also, note the report --

21 The report. I don't know that anybody can talk

22 about the photos.

23 MR. ZESKIND: I thought you were not

24 objecting to the photos.

25 MR. HOLLANDER: I'm not objecting today.
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1 THE COURT: Okay. Thank you.

2 (Thereupon, the packet referred to was

3 received into Evidence as City's Exhibit 3.)

4 MR. ZESKIND: I would like to have a copy

5 of the video marked as four.

6 THE COURT: Mark that as City's Exhibit 4.

7 (Thereupon, the video referred to was

8 received into Evidence as City's Exhibit 4.)

9 THE COURT: You can play your tape if you

10 like.

11 Do you want for the record to verify what

12 we are about to see?

13 MR. ZESKIND: We're going to play the

14 video of the Jimenez violation that Officer

15 Castro viewed.

16 Q. (By Mr. Zeskind) Officer Castro, after we

17 watch the video, I'd like you to take us through what

18 you saw on the video, how you make the determination.

19 MR. HOLLANDER: By not objecting to the

20 video, I'm not waiving any objection.

21 THE COURT: I understand.

22 MR. HOLLANDER: Thank you.

23 THE COURT: Did it go to trial?

24 MR. HOLLANDER: I don't think so.

25 THE COURT: I can hear it right now. It
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1 was a careful and prudent right turn on red.

2 MR. ZESKIND: No right-hand turn at the

3 intersection.

4 THE COURT: There's no right turn, never

5 mind.

6 Q. OBy Mr. Zeskind) Officer Castro, can you --

7 THE COURT: Right turn on red. There is a

8 sign for no right turn on red.

9 A. There is even a no turn on red on the

10 lane.

11 Q. 03y Mr. Zeskind) Do you mind getting up and

12 getting close and pointing out specifically what it is

13 you are looking at?

14 THE COURT: You can step down.

15 For the record, the officer is approaching

16 the TV screen to describe the violation.

17 A. This is the intersection of 199th Street.

18 This is Biscayne Boulevard going northbound, 199th

19 going westbound. What we see in the video --

20 THE COURT: Hold on because someone else

21 is going to read it. Our left lane would be

22 going --

23 THE WITNESS: The far -- we are all

24 going -- this is all going westbound. The far

25 left lane is going to go south on Biscayne
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1 Boulevard as well as the middle lane, which

2 would also proceed south.

3 The far outside lane, the right lane is to

4 go north on Biscayne Boulevard.

5 At this particular intersection, as you

6 . indicated, there's a no turn on red. You'll

7 see this Lane Number 3 marked on the screen.

8 As the vehicle approaches, there is also a

9 still photograph that says the time that the

10 light was red, which in the photograph shows

11 that for 5.7 seconds the light was already red

12 and the vehicle approaches the intersection at

13 10 miles per hour.

14 The vehicle proceeds to make the right

15 turn on red, and then oncoming traffic proceeds

16 northbound timely.

17 Q. (By Mr. Zeskind) Can we see the video again

18 and walk us through what you see as you watch the

19 video?

20 A. You see again the vehicle approaches the

21 right turn. At this point, the light is -- like I

22 stated, it's already been red for 5.7 seconds. He

23 proceeds to -- the vehicle proceeds to make a

24 right-hand turn, and that oncoming traffic is

25 moving.
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1 Q. You can take your seat. Thank you.

2 Was that the same video that you watched

3 when you made your probable cause determination in

4 this case?

5 A. Yes.

6 Q. Again, you determined that there was

7 probable cause that Mr. Jimenez had committed a red

8 light infraction?

9 A. Yes.

10 Q. Did anyone else make that determination?

11 A. No.

12 Q. Can you describe again the factors that

13 you considered in making that determination?

14 A. The fact that the light was indeed red,

15 that it was a no turn on red intersection, that the

16 vehicle proceeds to make the right-hand turn through

17 the intersection while the light is red.

18 Q. You consider that to be a violation of the

19 red light statutes?

20 A. Yes, I do.

21 Q. You made that determination as a law

22 enforcement officer based on your interpretation of

23 those red light statutes?

24 A. Yes.

25 Q. Is that the same determination that you
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1 would have made had you seen that same -- had you

2 witnessed the same vehicle going through that same

3 intersection in the field?

4 A. Yes.

5 Q. So had you witnessed that in the field,

6 would you have issued the UTC to that individual

7 right then and there?

8 A. Yes, I would.

9 Q. After you made the determination that

10 there was probable cause that Mr. Jimenez had

11 committed a red light infraction, what ' s the next

12 thing that you did?

13 A. I clicked the accept button and went to

14 the next possible violation.

15 Q. So, again, when you clicked that button

16 and accepted it, you were making a determination at

17 that point that there was probable cause that a red

18 light infraction had occurred?

19 A. Yes.

20 Q. Again, no one else made that

21 determination?

22 A. No.

23 THE COURT: Asked and answered, Counselor.

24 Q. (By Mr. Zeskind) Now, you mentioned --

25 THE COURT: It's getting old, but I'm not
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1 yet.

2 MR. ZESKIND: Understood.

3 Q. (By Mr. Zeskind) Now, you mentioned earlier

4 that over the course of your career you have issued

5 thousands of citations, right?

6 A. Yes.

7 Q. And you said that goes back almost 13

8 years now. So was there a time when you were

9 handwriting citations?

10 A. Yes.

11 Q. How was that done?

12 A. We would check out a citation book that

13 were numbered, and we would handwrite the vehicle

14 information, the driver information on the actual

15 citation, and everybody was provided a copy.

16 Q. And in those instances when you would

17 handwrite the citation, how did that citation get

18 transmitted to the Court?

19 A. We would submit it to our records section.

20 They would get a copy of the citation, and then they

21 would mail them into the clerk of courts.

22 Q. So even when you were handwriting

23 citations, you would not personally physically be

24 the one that mailed the citation?

25 A. No.
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1 THE COURT: For the record, I don't think

2 they were mailed.

3 THE WITNESS: I don't know.

4 Q. (By Mr. Zeskind) In either event, you were

5 not the one that personally physically delivered it to

6 the court?

7 A. No.

8 Q. You had clerical assistance deliver it at

9 your direction?

10 A. Yes.

11 Q. And today now, when you are in the field

12 of road patrol and you issue a citation at roadside,

13 do you personally physically deliver the citation

14 information to the court?

15 A. No. Now it is automated through our

16 laptop computers.

17 Q. It is done electronically?

18 A. Electronically, yes.

19 THE COURT: May I?

20 But it is coming from the City of Aventura

21 to the county. It is going directly from the

22 city of Aventura to the county. It's not going

23 through a third-party vendor?

24 THE WITNESS: It is going through our

25 server, correct.
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1 Q. (By Mr. Zeskind) Again, . when you issue it in

2 the field, it is not -- you are not personally

3 delivering the citation?

4 A. No, I'm not.

5 MR. ZESKIND: That's all for now, Your

6 Honor.

7 MR. DIETZ: No questions, Your Honor.

8 THE COURT: Cross-examination?

9 CROSS-EXAMINATION

10 Q. (By Mr. Hollander) Hi. How are you?

11 A. Good.

12 Q. Are you familiar with your contract with

13 American Traffic Solutions, your City's contract?

14 A. I'm not.

15 Q. How about the BRQ; are you familiar with

16 that?

17 A. No. I'm not sure.

18 Q. Have you ever heard the term BRQ?

19 MR. ZESKIND: Your Honor, this is outside

20 the scope on direct. We didn't go into the

21 contract.

22 THE COURT: I agree.

23 Q. (By Mr. Hollander) So what statute did you

24 say you are enforcing?

25 A. 316.075.
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1 Q. Have you seen the notice of violation in

2 this particular case?

3 A. Yes, I have. I have a copy as well.

4 Q. What statutes are listed on the violation

5 and what statute is for this case?

6 A. On the notice of violation, it is

7 316.0083, 316.074 and 316.075.

8 Q. So how did the three statutes get on there

9 if you are only enforcing one?

10 A. The 074 is for the traffic signal.

11 0038 -- I'm sorry, 0083 is the one that pertains to

12 the legality of having the red light camera system.

13 Q. But if your city didn't instruct ATS to

14 have those, how did those statutes get on there?

15 MR. ZESKIND: Your Honor, that's outside

16 the scope of what she testified to.

17 THE COURT: Sustained.

18 Q. (:By N±. Hollander) Do all of the

19 intersections of Aventura that have red light cameras,

20 are you familiar with all of the intersections?

21 A. Yes.

22 Q. How many of those intersections have stop

23 lines?

24 A. I believe all of them except for one,

25 which in -- while I was reviewing them, they were
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1 working construction on the roadway, and there was

2 not a stop bar, but they previously had put one in.

3 Q. So all but one?

4 A. From what I remember, yes.

5 Q. What is the ATS employee supposed to do

6 for those alleged violations that happened at the

7 intersection without the stop bar?

8 MR. ZESKIND: Your Honor, again, this is

9 outside the scope. She didn't say anything

10 about ATS.

11 THE COURT: What is the question?

12 MR. HOLLANDER: I said what is the ATS

13 employee supposed to do with potential

14 violations that happened at the intersection

15 where there is no stop bar.

16 THE COURT: That's outside. Sustained.

17 Q. (By Mr. Hollander) Did you say that your

18 analysis of the camera -- alleged camera violation is

19 the same as if you were out in the road?

20 A. Yes.

21 Q. So are you aware that people are allowed

22 to make a right on red without coming to a complete

23 stop if they are at a camera intersection? Cameras

24 cannot issue citations for that?

25 A. Correct, as long as they proceed carefully
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1 through the intersection.

2 Q. If you are at another intersection or even

3 that same intersection where right-hand turns are

4 allowed and you are watching the intersection as a

5 police officer and you see someone roll through

6 that, isn't that a violation potentially?

7 MR. DIETZ: The question is at that same

8 intersection where right-hand turns are

9 allowed. We know that the evidence shows that

10 right-hand turns are not allowed at that

11 intersection.

12 THE COURT: He can answer the question.

13 Go ahead.

14 Q. (By Mr. Hollander) So at intersections where

15 right-hand turns on red are allowed, if a person rolls

16 through the intersection, an I correct, if they do it

17 carefully, a camera should not issue a citation for

18 that, right?

19 A. The camera shouldn't issue the citation?

20 Q. If a photograph is taken, the person

21 should not be given a notice of violation if they

22 make that turn in a careful and prudent manner,

23 correct?

24 A. As long as they make some effort to stop

25 at that intersection, being that it is a red light,
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1 but then they can proceed through the intersection

2 as long as they do it carefully. There is no

3 pedestrians.

4 Q. They don't have to stop?

5 A. They should make an effort to stop, yes,

6 at a red light.

7 Q. Why? Where does it say that? What part

8 of the law says they have to make an effort to stop?

9 A. In the red light statute.

10 MR. ZESKIND: I think we are getting far

11 outside.

12 THE COURT: You asked her all kinds of

13 questions, what she does in other stops and how

14 she proceeds. I'm going to give him leeway.

15 Q. (By Mr. Hollander) I'm going to show you the

16 red light camera statute. This is the 2015 version.

17 Please point out the section that says the person has

18 to make an attempt --

19 MR. HOLLANDER: May I approach?

20 Q. -- they have to make an attempt to stop.

21 THE COURT: For the record, what statute

22 did you show her?

23 MR. HOLLANDER: 316.0083.

24 A. In this section, it says that may not be

25 issued as long as they enter the intersection
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1 carefully and prudently.

2 Q. (By Mr. Hollander) So as long as they do it

3 in a careful and prudent manner, they don't have to

4 make an attempt to stop, right?

5 A. Correct.

6 Q. But if you are out on the road and you are

7 on road patrol and you are acting as a regular

8 police officer now and somebody rolls through that

9 intersection, that's going to be a citation, right?

10 A. Depending on the circumstances.

11 Q. Well, tell me a circumstance where that

12 wouldn't be a violation.

13 A. Where it wouldn't or where it would be?

14 Q. Where it would not be.

15 A. As long as it is a clear intersection,

16 there is no pedestrians, there is no oncoming |

17 traffic coming out.

18 Q. I'm not talking about a camera. I'm

19 talking about now that you are a road patrol

20 officer, you are out on the road writing regular

21 tickets, if somebody rolls through a red light,

22 right on red, and they don't stop and they just roll

23 through it, is that a violation?

24 A. From my understanding of the red light

25 statute, yes.
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1 Q. So my question is: Isn't your analysis

2 different when you are looking at a camera and you

3 are looking at a regular situation as a road patrol

4 officer? Isn't your analysis going to be different

5 because right on reds you can roll through it if a

6 camera is watching, but if a police officer is

7 watching, the person must come to a complete stop?

8 A. Correct.

9 Q. Your analysis is not the same; it is

10 different, isn't it?

11 A. I would think it is a little more lenient

12 in the sense of red light cameras because as long as

13 they are proceeding through the intersection

14 carefully, if that's our -- the statute on the

15 camera system, then, yes, it is actually a little

16 more lenient that they are able to make the

17 right-hand turn.

18 Q. When you said to the attorney for the City

19 that your analysis is the same, that really isn't

20 true; it is different. It is a different statute

21 and different standard, right?

22 A. Correct.

23 Q. Are you aware that your City has

24 designated that 15 miles an hour is the threshold

25 for right turn violations? Do you know about that?
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1 A. No, I'm not aware.

2 Q. So you don't have any idea what your own

3 City's rules are?

4 A. I'm not sure. I know that --

5 MR. ZESKIND: Objection. How is that --

6 MR. HOLLANDER: It is their own document.

7 THE COURT: Well, you asked in your direct

8 about the process of issuing these citations

9 after she reviews it. She can testify what her

10 rules are that she is applying.

11 MR. ZESKIND: Those rules are for ATS to

12 apply in their additional review. It's not for

13 her to apply.

14 THE COURT: You are telling me they use

15 different rules?

16 MR. ZESKIND: Yes. They are not making

17 the determination whether an infraction

18 occurred. They are sending to the City what

19 the City wants to see. The City makes the

20. determination. The City does not interpret the

21 statute.

22 THE COURT: It's overruled. Thank you.

23 Q. (By Mr. Hollander) So if you see a person go

24 through a red light, make a right-hand turn at 14 miles

25 an hour, is that a violation in your opinion?
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1 A. From my understanding, there is a

2 different threshold for different intersections.

3 Q. Can you explain what you mean?

4 A. Like, for example, the vehicle here went

5 through the intersection at 10 miles per hour and

6 actually picked up the violation since it is a no

7 turn on red intersection.

8 Q. So if it had been right on red allowed

9 there, then a 10 miles an hour violation would have

10 been fine?

11 A. As long as it was careful and prudent.

12 Q. Where is the speed determined? Is it that

13 the intersection as they make the turn is the

14 important key or at the speed sensor?

15 A. It is the sensor, at the speed sensor.

16 Q. Which speed sensor is the ATS employee

17 supposed to be looking at in determining the

18 threshold speed?

19 A. I don't know.

20 Q. In your BRQ to the ATS company --

21 THE COURT: I was letting you ask her in

22 terms of what she knows, not what ATS knows.

23 MR. HOLLANDER: May I have one moment,

24 please?

25 THE COURT: Yes.
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1 MR. GOLD: With the Court's permission,

2 may I ask one question?

3 THE COURT: I don't -- no. If you need a

4 minute, go outside and talk to him. That's

5 fine.

6 Q. (By Mr. Hollander) Just for clarification.

7 When you hit the accept button, an I correct you are

8 authorizing the charging of Statute 316.075, that's

9 what you testified to?

10 A. Correct.

11 Q. Were you aware that somebody -- we don't

12 know who, but somebody is adding additional charges

13 and additional statutes in the NOV and the UTC? Did

14 you know that?

15 A. I was aware because I have seen the

16 violation before as far as the 0083 which governs

17 the red light camera and the 0074, the traffic --

18 Q. At the time you reviewed this particular

19 case, were you aware that people -- somebody was

20 adding additional statutes and charges to your

21 tickets?

22 A. Yes, I was because I have seen the

23 language on the notice of violation previous.

24 MR. HOLLANDER: One moment, please.

25 That's all. Thank you.

United Reporting, Inc.
(954) 525-2221

ElectronicallysignedbyLaurleSusskind(301-391-603-8212) 5704b812-b9d5-4b1d-8b12-62d62b79e41f



Page 148

1 I'm sorry.

2 Q. (By Mr. Hollander) One other question I did

3 forget. Thank you.

4 When you were working in your capacity as

5 a -- you are a police officer, you are reviewing

6 these videotapes. Do you remember in a normal shift

7 how many hours you would work reviewing these?

8 A. Besides breaks and lunch breaks, that was

9 my primary duties throughout the day. It was for an

10 eight-hour day.

11 Q. Not including your break times and lunch,

12 things like that, it was an eight-hour shift?

13 A. Correct.

14 Q. How many violations or potential

15 violations would you look at in an average day?

16 A. At least two to three hundred.

17 Q. So over an 8-hour period, we're up to 200

18 a day; is that fair?

19 A. That's fair.

20 Q. You think that was -- why did it take that

21 much time? You felt that was an appropriate time to

22 watch the video; you have to look at the two

23 pictures, you have to watch the video a second time?

24 What was taking up the time?

25 A. Normally, we -- I would look at the
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1 photographs with the video. We also had an instance

2 throughout the day where the servers were kind of

3 slow in pulling up the actual video footage, so it

4 would take a little extra time to wait for the video

5 to load.

6 Q. So 200 a day in 8 hours is roughly 25 per

7 hour, about 2 minutes per alleged violation; is that

8 fair?

9 A. Yes.

10 Q. Is it also correct that during those two

11 minutes, you are not going back and reviewing the

12 BRQ, right?

13 You don't even know what the BRQ is, so

14 you were not looking at it?

15 A. Maybe I'm not familiar with that.

16 Q. Business Rules Questionnaire, were you

17 looking at that document?

18 A. No, I was not.

19 Q. Putting that aside, just looking at the

20 evidence in this case, it took you roughly two

21 minutes per violation?

22 A. That's fair to say.

23 MR. HOLLANDER: Thank you.

24 THE COURT: Anything else?

25 MR. ZESKIND: A couple questions.

United Reporting, Inc.
(954) 525-2221

ElectronicallysignedbyLaurleSusskind(301-391-60H212) 5704b812-b9d5-4b1d-8b12-62d62b79e41f



Page 150

1 REDIRECT EXAMINATION

2 Q. (By Mr. Zeskind) Officer, you were just

3 discussing on cross your interpretation of the red

4 light statute with respect to right-hand turns.

5 When you are in the field versus when you

6 look at the computer in the red light camera

7 program, in either event, are you using your

8 discretion to make the determination whether the

9 statute has been violated?

10 MR. HOLLANDER: Asked and answered.

11 THE COURT: The phone rang, I didn't hear

12 it. Let me hear the question again.

13 MR. ZESKIND: She was asked on cross to

14 interpret essentially the statute with respect

15 to right-hand turns, whether she is in the

16 field or at the computer. I want to know in

17 making that determination if she is using her

18 discretion to interpret that statute whether

19 she is in the field or behind the computer.

20 THE COURT: All right. You can answer.

21 A. Yes.

22 MR. ZESKIND: Thank you.

23 THE COURT: Anything else?

24 I have a couple of questions.

25 Are you aware that the process changed in
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1 October of 2014 in terms of reviewing the video

2 again after the NOV has been issued and before

3 the ATS issues it?

4 THE WITNESS: No, I'm not, because in

5 August of 2014 is when I had the baby.

6 THE COURT: Never mind.

7 Okay. That's all my questions.

8 Anything else from anybody?

9 Thank you. You may step down.

10 Call your next witness, please.

11 MR. ZESKIND: Yes, Your Honor, we call

12 Debbie Duff.

13 THE COURT: Debbie Duff?

14 MR. ZESKIND: D-U-F-F.

15 THE COURT: Ms. Duff.

16 MR. ZESKIND: While we are waiting, how

17 late can we go?

18 THE COURT: I would like to finish today.

19 MR. ZESKIND: There is one problem with

20 that. We have a witness with the clerk's

21 office who is going to testify about the

22 citation information. He is not available

23 until tomorrow.

24 THE COURT: Well, we'll have to do it in

25 the morning I guess.
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1 MR. ZESKIND: He'll be the last witness.

2 THE COURT: I was going to say we have a

3 lot of clerks here. Who are you going to call,

4 Manny?

5 MR. ZESKIND: No, Sonny.

6 THE COURT: There are a million clerks in

7 traffic. I mean, we have to wait for that

8 person?

9 MR. ZESKIND: He's the one that oversees

10 the citations.

11 THE COURT: Is Manny still around? He

12 hasn't retired?

13 Manny is over Sonny. There's probably

14 another clerk who can answer it. You want us

15 to find out?

16 MR. DIETZ: The witness was prepared to

17 meet here.

18 THE COURT: Is Sonny here today?

19 THE CLERK: He doesn't work here. He

20 works downtown.

21 THE COURT: Can we call and see if he's

22 available today?

23 THE CLERK: He said he was not.

24 MR. ZESKIND: He said he was not.

25 THE COURT: Maybe he's off today. We'll
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1 check. I mean, there are probably other clerks

2 that could answer the question. I doubt it's

3 technical in nature.

4 MR. ZESKIND: But it is the fact of the

5 citation transmittal; I wanted to ask.him if he

6 has knowledge about it.

7 MR. HOLLANDER: What if we do it

8 telephonically?

9 THE COURT: If he's off today, I'm not

10 going to make him do it.

11 The other thing I can do is I can let you

12 speak to his boss and see if he can answer the

13 questions.

14 MR. ZESKIND: Okay. Is his boss in this

15 building? If he's available, we can try on a

16 break, try to see if that can happen.

17 THE COURT: It is fine with me. I put two

18 days aside for this. I can do my other work.

19 I would like to have an opportunity -- I

20 have questions for the lawyers afterwards, too,

21 that I'd like to go through, maybe reframe some

22 of the issues that are a concern to me so that

23 you can prepare your responses. You can focus

24 in on some of those issues and maybe you can

25 focus on some of the big issues.
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1 MR. ZESKIND: Okay.

2 THE COURT: You may proceed.

3 You are under oath.

4 THE WITNESS: Yes.

5 Thereupon:

6 DEBBIE DUFF,

7 a witness, previously sworn in the above-entitled

8 cause, testified under oath as follows:

9 DIRECT EXAMINATION

10 Q. (By Mr. Zeskind) Good afternoon. Can you

11 please state that your name?

12 A. Debbie Duff.

13 Q. Ms. Duff, where are you currently

14 employed?

15 A. American Traffic Solutions.

16 Q. Is that also known as ATS?

17 A. Yes, it is.

18 Q. How long have you been employed by ATS?

19 A. A little over six years.

20 Q. What is your current job title?

21 A. Senior manager of operations.

22 Q. What are your duties as senior manager of

23 operations?

24 A. At the time of the event, I supervised

25 employees who processed events that come from the
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1 roadside camera into ATS that are then sent on

2 through that process through processors and

3 supervisors that those processors report to.

4 Q. And you said at the time of the citation.

5 So do you have different responsibilities now?

6 A. Yes. I just recently took on a new role,

7 so I no longer have processors that report to me;

8 but at the time of this citation, I had the

9 processors.

10 Q. And what is the scope of your

11 responsibilities in your new role?

12 A. I have vendor management currently and

13 some projects that I'm taking on for American

14 Traffic Solutions.

15 Q. So you mentioned that you at the time of

16 the citation oversaw the processing department at

17 ATS?

18 A. Yes, that's correct.

19 Q. What does the processing department do at

20 ATS?

21 A. So a processor is a person who will look

22 at the images and the videos that come from the

23 roadside, and they review that against the City's

24 business rules and make sort of an administrative

25 review, and then they will make sure that everything
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1 matches, the video, the images in the video match

2. what came through in the still shot. They will then

3 insure that the plate has been accurately captured,

4 and then they will pass that through for that record

5 to go to the DMV to get DMV information, and then it

6 goes to the police for their review.

7 Q. Are you aware whether ATS trains the

8 processors?

9 A. Yes, ATS does train its processors. We

10 have one week of classroom training, and then they

11 have eight weeks where they are in an on-the-job

12 training group, that we call it nesting, and during

13 that nesting time --

14 Q. Sorry. The Court --

15 THE COURT: Excuse me. He's available by

16 phone.

17 MR. ZESKIND: Sonny?

18 We have one additional witness after

19 Ms. Duff, and then we can begin with Sonny.

20 THE COURT: How long do you think she is

21 going to be, half hour?

22 MR. ZESKIND: It depends on cross. I

23 suggest four.

24 THE COURT: Tell him between 3:30 and 4.

25 Get a cell number if he leaves. Thank you.
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1 Sorry.

2 Q. (By Mr. Zeskind) I think I asked you were you

3 aware that ATS trains its processors?

4 A. Yes. ATS has a formal training program

5 for the processors. It is one week of classroom

6 training. During that week of training, we provide

7 them with their information about the Axsis software

8 and go in great detail about business rules and

9 processing events with the business rules.

10 After that one week of training, they have

11 an eight-week nesting where they all sit down kind

12 of, and during that period of time, their work is

13 reviewed and they are provided coaching, any

14 additional training they might need that they

15 process an event and make sure they are following

16 the business rules.

17 Q. What is the purpose of this training?

18 A. Well, the purpose of the training is to

19 provide them the knowledge that they need on how to

20 process an event against the City's rules. That is

21 the primary goal of any city that we work for is to

22 accurately process an event. So they are -- they

23 are provided the instructions. They are coached

24 against their quality that they do for processing

25 these events in making sure they are following City
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1 rules, and they are provided that coaching daily.

2 They are provided a score.

3 And, again, prior to their certification

4 is meeting the goals at the end of the eight weeks

5 so they are certified, so that they can move out

6 from the training onto a regular -- you know, onto

7 the regular job.

8 THE COURT: Can I ask something? You said

9 the training was one week?

10 THE WITNESS: They have one week of class.

11 They have one week of formal classroom training

12 and eight weeks where they are in I guess a

13 nesting, we call it, a pod. They all sit

14 together, and we provide them with coaches,

15 one-on-one coaches so that they can continue to

16 learn, and they are provided, in fact,

17 frequently on what they are doing.

18 Again, they have -- during this process,

19 we have -- they have the two screens. They

20 have a screen with the event, and they have a

21 screen with the business rules, and so the

22 coaching is to train them. You see the event,

23 here are the rules, what do the rules say you

24 need to do. And so the coaching is one on one

25 with them to show them and make sure they know
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1 how .to process the event that they come from

2 the roadside with the City rules.

3 And that happens -- that takes eight

4 weeks. And at the end of the eight weeks, we

5 have -- it is all a graduation or a

6 certification. They have to have met quality

7 and a certain rate per hour because, you know,

8 both per hour rate as well as their quality to

9 graduate or get certified.

10 THE COURT: What percentage gets

11 certified?

12 THE WITNESS: We generally have about 99

13 percent. We usually have one percent who does

14 not make it, that doesn't pass in eight weeks,

15 generally.

16 Q. (By Mt. Zeskind) Can you discuss a little

17 more in detail what actually happens in that first week

18 of classroom training, what it is that -- what

19 information they give to potential trainees?

20 A. The instructor -- during that week of

21 formal training, an instructor -- that instructor

22 has a training guide, and she goes through the

23 training material, and she provides them with how

24 the Axsis system works. She provides them with the

25 information about business rules and what you need
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1 to do as they are processing the event and the steps

2 to follow when processing an event.

3 It is very detailed, step by step, if you

4 will, and they have a lot of time where they -- as

5 they learn a step, they either teach it back or they

6 perform it, so that we can have a multi-learning

7 environment; not just an instructor standing up

8 front giving one way direction, but a lot of

9 interaction to make sure they retain what they have

10 learned.

11 Q. And then during the eight-week period that

12 follows, are those trainees evaluated by ATS during

13 that period?

14 A. Yes. They have goals. It is a learning

15 curve goal, so we want them to step up, if you will,

16 every week to get a little more confident, so they

17 should see more speed, their accuracy should go up.

18 That is why they have one-on-one coaches; so that

19 they are monitoring and they are reviewing all of

20 their work.

21 But the vehicle -- by the eighth week,

22 they are independent, and they are meeting the goals

23 that we have set for them.

24 So, you know, every week they have to show

25 that improvement both in their quality as well as
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1 their speed and in terms of how much they do.

2 Q. And is ATS reviewing their work during

3 that time?

4 A. Yes.

5 Q. How is it that ATS is reviewing their

6 work?

7 A. We quality check that work in multiple

8 ways. You have again the coach that is quality

9 checking it. After the second week, we actually put

10 them in the formal quality review process. So we

11 have audits that are done on every processor, not

12 just the trainee, and they begin the audit process

13 of having their work audited and a score given to

14 them each week or how much better quality is.

15 Q. And during that initial eight-week period,

16 what percentage of their work is audited?

17 A. One hundred percent.

18 Q. What happens after those eight weeks? Do

19 they continue to audit the processors?

20 A. Yes. So, again, part of what they do, we

21 do an independent group of people; we call them

22 auditors. They do a sample of 30 audits on the

23 processors, and those audits are -- everything that

24 is performed from, you know, what the processor

25 does, either through all the way what the police
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1 officer does.

2 We review every queue, and those audits

3 are sampled, and we provide a score each week to the

4 processor.

5 THE COURT: How often does that process go

6 on, forever?

7 THE WITNESS: Ever, yes. That's part of

8 their weekly and monthly score card, and then

9 that feeds into their annual review for which

10 we get them merit -- we give merit once a year.

11 That audit is part of their annual review

12 process.

13 THE COURT: Do you do any retraining if

14 they are deficient in their audit?

15 THE WITNESS: Yes. Part of what happens

16 is if they don't meet their audit score, we

17 look for -- we start with retraining.

18 Well, if there is a trend or if they are

19 not understanding some kind of a process, we do

20 the retraining. We allow them time to again

21 see if that retraining has worked. If they

22 continue to score below 90 percent -- that's

23 our mark, so anything below 90 percent will

24 then put them into what we call counseling.

25 The counseling, you know, it is multiple
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1 steps. It is not like you get one counsel and

2 you are out. The goal with counseling is still

3 to do corrective action, continue to retrain

4 them up to the point where we are like, you

5 know, we have given you all this retraining and

6 we tried, and you are not still not being

7 quality. They will become terminated at that

8 point.

9 THE COURT: Thank you.

10 Q. (By Mr. Zeskind) I think you said these

11 audits are done weekly?

12 A. Yes, they are done weekly.

13 Q. What is the purpose of the audits?

14 A. The purpose of the audits -- well, I guess

15 a multitude of things. We want to make sure we are

16 providing, you know, the City the quality that they

17 expect, first of all. We are also following the

18 business rules because the business rules come from

19 the cities. That would be the importance there,

20 that ATS, this is what you have given us to follow,

21 we're going to monitor to make sure we are following

22 the business rules that they have provided to us.

23 And I guess the third thing would be is if

24 part of the performance of the employees so they

25 know how they are doing.
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1 Q. So is it your understanding then ATS is

2 contractually bound to follow the directives of the

3 BRQ?

4 A. Yes, that's my understanding.

5 Q. I know you started to describe this

6 before. Would you describe in more detail what it

7 looks like when a processor 2.s sitting down at the

8 computer, what images they have. at their disposal
9 and what they are looking at on the computer screen?

10 A. They have two still images, and what they

11 call an overview one and an overview two or AB. I

12 guess they are interchangeable to some degree. And

13 then they have the video of that. It is a 12-second

14 video. They are going to look at the A-shot, the

15 B-shot. They are going to look at the video, and

16 they are going to make sure everything matches.

17 Then the system will provide the zoom

18 image, if you will, of the rear shot, and they are

19 going to make sure that that actually captured the

20 right vehicle at the right lane. They are going to

21 make sure that the license plate was captured

22 because they have to do an optical character read to

23 the system. The system does a lot of things

24 automatically. They are going to make sure the

25 system automatically captures the plate correctly
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1 and the state correctly, and they are going to

2 accept that, pass that through for the DMV first and

3 then it will go to the city.

4 Q. So when they are looking at the screen

5 with all of the images and information that you

6 described, are they also at the same time able to

7 look at the BRQ?

8 A. Yes. So, as I mentioned earlier, they

9 have two screens. One screen has the two images and

10 the video, the second screen has the city rules on

11 them so that at all times they know what exactly the

12 city wants and as required by their rules.

13 Q. Do they have all 31 pages or so of the BRQ

14 there or is it just the Sections 4 and 6 that give

15 the directives?

16 A. Correct. There are two sections in the

17 BRQ, and they fit on one page. That's required. It

18 is basically things about the video, about the

19 violation, about what the city wants in terms of

20 different kinds of vehicles or plates, et cetera.

21 Q. How is the processor to know when they

22 have the right BRQ on the other screen?
23 A. When they begin the process, they go into

1

24 the named city, which is -- we call it a queue. So

25 they would pick the City of Aventura. When they
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1 pick Aventura, there is a help button, and they

2 would launch that help button. That's the only way

3 the city rules come up is if you click the help, and

4 it automatically comes up.

5 Q. Do the processors generally work on one

6 city at a time?

7 A. Yes. They are only on one queue at the

8 time -- one city, sorry. One city queue.

9 THE COURT: Do they get assigned per

10 Person, per city, or could they be doing five

11 different cities?

12 THE WITNESS: They will work in the

13 assigned cities. When they finish that work,

14 they would go to another city. Most of the

15 time it is two, three cities a day.

16 THE COURT: So they are not trained or

17 designated to a particular city and that's all

18 they do every day?

19 THE WITNESS: Yes, they would be assigned

20 to that city every day. They could do that

21 every day, but then they would have -- again,

22 when the queue gets empty, they would want more

23 work, so we would give them another city. They

24 would work those cities every day.

25 Q. (By Mr. Zeskind) Since you mentioned moving
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1 from one city to another city, before a processor

2 begins work on another city, do they first become

3 familiar with that City's BRQ?

4 A. Yes, I guess from -- leaping from training

5 to that level is a big leap. When you are a new

6 employee, you would stay in one city, okay? You

7 won't go from city to city.

8 THE COURT: For eight weeks?

9 THE WITNESS: Yes, for eight weeks.

10 And then once they are certified, we would

11 then train them in another city. And when I

12 say train them in another city, we follow with

13 them and we would go through the rules. We

14 would have them work -- we would have someone

15 test that work because it is different.

16 THE COURT: For how long?

17 THE WITNESS: Probably a week. I mean, at

18 that point, once they are certified, they are a

19 lot more confident. But ten-year employees are

20 the ones that are going to do more; they are

21 able to handle more cities because they have

22 been there for three years. It becomes very

23 much more the same kind of work but different

24 city, and they understand. But always it is a

25 requirement that they have the rules up for

United Reporting, Inc.
(954) 525-2221

ElectronicallysignedbyLaurleSusskind(301-391-603-8212) 5704b812-b9d5-4b1d-8b12-62d62b79e41f



Page 168

1 that city. So they would always have to first

2 review the rules for a city before they start

3 processing.

4 Q. (By Mr. Zeskind) And do the processors

5 exercise any independent judgment in applying the BRQ

6 directives to the images they are reviewing?

7 A. No,.they do not.

8 Q. Do the processors exercise any discretion

9 whatsoever in reviewing those images in applying

10 them to videos?

11 A. No, they do not.

12 Q. What does the processor do if they are

13 unsure how to apply a specific directive to the

14 images on the screen?

15 A. Again, there are going to be situations

16 that come up that may not be covered under the city

17 rules. As part of the training, we train them to

18 send it through to the officer. They are trained to

19 not make any of those decisions. They would send it

20 through for the police to make that decision.

21 MR. ZESKIND: I'm all done.

22 THE COURT: Mr. Thomas is available until

23 3:30. We can do it at 3:30. After that, we

24 have to do it tomorrow.

25 MR. ZESKIND: Okay.
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1 THE COURT: I mean, I'm sorry, before you

2 begin, I don't want to mess up your strategy,

3 but if you want to take Mr. Thomas before the

4 next ATS person, we probably can get it all

5 done.

6 MR. ZESKIND: It would be a little

7 disjointed.

8 THE COURT: My life is disjointed. It is

9 perfect.

10 DIRECT EXAMINATION

11 Q. (By Mr. Dietz) What is the intent of the

12 business rules?

13 A. Well, the intent of the business rules are

14 to provide the direction to processors, what the

15 city wants with the events that come from the

16 roadside. A processor is unable to do anything

17 without rules. They wouldn't have any -- actually,

18 we won't let them process without rules.

19 Q. So this prereview process, that's a

20 service that ATS gives the city?

21 A. Yes. It is a pre -- it is the presorting

22 review because, you know, things come from the

23 roadside that are not -- that we would not send

24 through the CD for their review. It could be that

25 the camera misfired or it could be that there is no
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1 plate on the vehicle. So those are the things that

2 from a pre-source perspective the police cannot do

3 anything with them.

4 Q. They are useless?

5 A. They are useless.

6 Q. For any city in the United States, does

7 ATS ever prereview videos without business rules in

8 place?

9 A. You mean events with videos?

10 Q. I'm sorry.

11 Yes. When you offer the prereview

12 process, does ATS require business rules always?

13 A. Yes, for every city we require business

14 rules. Again, a processer cannot process. We don't

15 let them process because it would be -- we wouldn't

16 know what we were doing. So without the rules,

17 there is no processing.

18 Q. So the processor is to follow the

19 direction of the city through the business rules?

20 A. Yes. The city provides the business

21 rules. Those rules are given to a processor through

22 their computer system, and they follow those rules.

23 Q. If there is any question whatsoever,

24 whether it is slightly over the line, slightly on

25 the line, whatever the different questions that
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1 there are to say that there is ambiguity, what is

2 the training and direction to the processors what

3 they are supposed to do if they don't think that the

4 business rule is clear enough for them to follow?

5 A. Yes. So the training has a slogan. It is

6 called when in doubt, send it out. So they will

7 remember it.

8 So the answer is that's what they remember

9 and that's what we continually teach. You have a

10 supervisor, and sometimes the processor goes to the

11 supervisor and they will say send it out because

12 that's -- again, we don't make those determinations.

13 We're just going to send it to the police.

14 Q. What is a work in queue?

15 A. So you have events that get passed through

16 the PD, and those would be then worked -- passed

17 through for the police to review and make the --

18 they are going to be the ones to make a probable

19 cause determination. We are sending it through to

20 them to work, to be worked by the police.

21 Q. Is the working queue just a database?

22 A. It is just a database.

23 MR. HOLLANDER: Objection.

24 A. It is a database. It is pretty much -- it

25 is a queue with work in it, but it is stored in a
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1 database.

2 Q. (By Mr. Dietz) And when the officer logs on,

3 he's just going to the database?

4 A. So what happens --

5 Q. Let me rephrase it.

6 What happens when the log officer logs on?

7 A. Yes. It is very much like a processor.

8 They only have one queue. They have their queue,

9 but they log in with their own user ID and their own

10 password into the Axsis software system, which is

11 the ATS system. When they log into that, they will

12 go into it, and the queue will provide them with the

13 events that have been at that time mailed to the DMV

14 or the registered owner information, and the police

15 will then review that event. I don't know their

16 routine well enough to say exactly how they do it,

17 but they have the queue with all their events that

18 they will then work through.

19 Q. What are the processors actually doing

20 when they are placing these videos into the

21 database?

22 A. They are just sorting -- they are doing a

23 presort administrative review to make sure again

24 that everything came from the roadside into the ATS

25 system.
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1 Q. How many databases are there?

2 A. Well, there is one database, but how many

3 cities are there?

4 Q. No. You have --

5 A. You mean working -- there is the queue

6 that has the work in it, and there is the non-work

7 queue where all the other events get categorized

8 that don't go to the police.

9 Q. Well, that's what I'm wondering about. Do

10 they go to the police or are the police just logging

11 into the database?

12 A. The police -- you are right. It is all on

13 database. They are categorized into one place or

14 another. So the police would have access to those,

15 whether they were categorized or whether they were

16 putting in work.

17 A queue is just one big queue. Just where

18 they are sitting.

19 Q. The ones that are not placed in the

20 working queue, the officers can request access to

21 the ones that are placed --

22 MR. HOLLANDER: Leading.

23 Q. (By Mr. Dietz) Can the officers request

24 access?

25 A. Yes. The officers can access anything
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1 that ATS has and any of the databases or any other

2 queue. They could view them at any time.

3 Q. Okay. And has that occurred?

4 A. .They have, yes, viewed obviously lots of

5 videos and lots of, if you will, lots of events; and

6 they have given ATS feedback by looking at those

7 events when they have not done something accurately.

8 Q. Is there any incentive for ATS not to

9 follow the business rules?

10 A. No. I don't see how there would be any

11 incentive. First of all, ATS wants to stay in

12 business, number one.

13 Number two, ATS has a contract with the

14 city. We would want to insure that we don't breach

15 that contract based on entering it.

16 And, thirdly, we want to make money. I

17 want to be retained for employment, so I want to

18 make sure we do our best job following everything

19 that the city has requested.

20 I can't find any reason or -- I don't see

21 any evidence why we would not be following what the

22 city has requested.

23 Q. If the City of St. Petersburg says

24 intersections became safer, what did they do?

25 MR. HOLLANDER: Number one --
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1 THE COURT: It is sustained. Don't talk

2 about St. Petersburg.

3 Q. (By Mr. Dietz) What did the City of St.

4 Petersburg do --

5 MR. HOLLANDER: Objection, irrelevant.

6 THE COURT: I didn't hear the question.

7 What's the question?

8 Q. (By Mr. Dietz) What did the City of St.

9 Petersburg do when they found that their intersections

10 were safer and enforceable videos were not as high as

11 they were previously?

12 MR. HOLLANDER: Objection, relevance.

13 Judge, I would have an argument to say

14 whatever he said opposite.

15 MR. DIETZ: Your Honor --

16 THE COURT: What is your point?

17 MR. DIETZ: My point is that if they don't

18 send the videos forward, the City no longer

19 needs them and will cancel the contract.

20 THE COURT: Sustained.

21 Q. (By Mr. Dietz) Is there any incentive on a

22 processor not to send enforceable videos to the city?

23 MR. HOLLANDER: Objection, relevancy.

24 MR. DIETZ: Your Honor, I don't think --

25 their argument here is not that all these
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1 videos are being sent.

2 MR. HOLLANDER: I'11 withdraw the

3 objection.
4 THE COURT: It is withdrawn.

5 A. I mean, again, a processor is monitored

6 for the work that they do, so they would have an

7 incentive to do the very best job that they could
8 not only for employment reasons, but, again, it goes

9 towards their merit at the end of the year. And we

10 get feedback not only through the quality work or
11 what the supervisor does, but we get feedback from

12 the city. So they get feedback from a number of

13 channels. It's to their best interest to obviously

14 do the best job, what the city -- everything that

15 meets the city's requirements.

16 Again, if there is something they are not

17 sure about, they send it as well.

18 Q. (By Mr. Dietz) Also, there is a system in
19 place -- Is there a system in place to follow the

20 business rules?
21 A. Yes, as I described before --

22 MR. HOLLANDER: Asked and answered. Her

23 answer is as I said before. That even speaks

24 for itself.

25 THE COURT: I'm not a jury. I usually
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1 really get it the first time. You don't have

2 to keep trying.

3 I have a question. If you know this

4 answer.
5 Do you know if the City of Hollywood at

6 the time of their litigation had a business

7 rule?

g THE WITNESS: Yes, they had business rules

9 in place, and it is the same process. As I had

10 described here, it would be the same process

11 that we followed in Hollywood.

12 MR. DIETZ: Which is not part of the

13 record.

14 THE COURT: I'm going to ask you that

15 later. That's one of my pending --

16 I have no other questions.

17 Q. (By Mr. Dietz) How does ATS know that the
18 city is following the business rules? Excuse me. How

19 does the City know that ATS is following the business

20 rules?
21 A. The City has a multitude of ways to check

22 ATS' performance. They can check it through

23 reporting that they have direct access to, the ones

24 that issued a report, a location by detail report,

25 and there is every reporting that you can imagine
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1 that ATS provides. Again, trying to be as

2 transparent as possible how processing -- giving the

3 city access to information. They can review videos

4 and review the work that we send them.

5 Second, we get feedback if we are not

6 doing it correctly or the way they want, so they

7 give us feedback.

8 THE COURT: How often do the cities

9 actually check and reach out?

10 THE WITNESS: I would -- my understanding

11 is weekly, but I would have to ask the officer

12 in charge that does it weekly. But most of the

13 time, I find that they are very involved. If

14 they are very involved in the program, which I

15 think Aventura is --

16 MR. DIETZ: One second, Your Honor.

17 No further questions, Your Honor.

18 CROSS-EXAMINATION

19 Q. (By Mr. Hollander) How are you today?

20 A. Good. How are you?

21 Q. This is the third time we've met at one of

22 these hearings, right?

23 A. I don't know. I have been to a lot of

24 hearings. I don't know how many you've been at

25 versus I have been at.
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1 Q. We were at Boynton together, right?

2 A. Okay.

3 Q. Fort Lauderdale together.

4 Were you in Fort Lauderdale?

5 A. Yes, I was.

6 Q. Am I correct that the Axsis is ATS'

7 computer software that works in the red light camera

8 program; is that right?

9 A. Yes, it is Axsis.

10 Q. When you say Axsis, that's what we are

11 referring to?

12 A. Yes, that's correct.

13 Q. And I know now you have a different job

14 with vendors, but there was a time you were an event

15 processor supervisor, right?

16 A. Yes, that's correct. At the time of this

17 violation, that was the citation that was issued,

18 yes.

19 Q. Have you ever worked as a -- the person

20 that we are talking about that actually sits and

21 looks at two screens, those people are called event

22 processors?

23 A. Yes, they are.

24 Q. Have you ever worked as an event

25 processor?
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1 A. Yes, 1 have.

2 Q. And I 'm correct your location where all
3 these event processing happens is in Arizona, right,

4 with the exception of the Chicago one?

5 A. yes. There are other smaller locations,

6 but Tempe and Chicago are the two main ones.

7 Q. How many processors work each day in the
8 Arizona facility?

9 A. It could be 50 to 75.

10 Q. How many hours is in a traditional shift

11 for those employees?

12 A. It is an eight-hour shift, but, again,

13 contractually seven-and-a-half because you give them

14 two breaks . They work seven-and-a-half . They are

15 available to work seven-and-a-half hours a day.

16 Q. You mentioned the training. A person is

17 hired as an event processor, there is a one week

18 classroom training and eight weeks on-the-job

19 training where they have somebody watching over

20 them?

21 A. yes.

22 Q. On day number eight, the first day after

23 the week classroom, are they looking at real events?

24 A. yes.

25 Q. They are making decisions on real events
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1 with somebody watching them?

2 A. Yes.

3 Q. The first day's week is 100 percent

4 review. After eight weeks, then you said there's

5 thirty a week?

6 A. Correct.

7 Q. And you said that a person works an

8 average of seven-and-a-half hours per week and you

9 have some -- I 'm sorry, seven-and-a-half hours per

10 day, and y.ou said that there is something called a

11 put-through amount .

12 Isn't there a number of events that you

13 expect a person to look at each hour?

14 A. Yes. They have a production goal, about

15 105 an hour.

16 Q. It was 110 the last time you said?

17 A. It is 90 percent of that goal. Whatever

18 90 percent of 110.

19 Q. The expectation -- I understand every

20 person is different, but the expectation is that an

21 event processor should be able to get through 110

22 events each hour?

23 A. Right.

24 Q. So working seven-and-a-half hours a day --

25 A. Well, they don't actually work
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1 seven-and-a-half hours a day because they have

2 coaching one on one, team meetings. So they could

3 work seven-and-a-half hours a day, but it is not

4 likely they are sitting at their desk

5 seven-and-a-half hours.

6 Q. What's a normal day? How many hours do

7 they sit at their desk and look at events?

8 A. Somewhere between six-and-a-half and seven

9 probably.

10 Q. Let's just say seven. So seven hours

11 times 110 violations an hour, a person should be

12 able to look at about 770 events a day --

13 A. Okay.

14 Q. -- right?

15 A. Sure.

16 Q. How many days do they work?

17 A. Five.

18 Q. So multiply that by five. An average of

19 that processor should look at 3850 events a week?

20 A. Okay.

21 Q. And you said that you would pull out

22 randomly 30 of those, and you do your analysis on 30

23 of them?

24 A. Correct.

25 Q. So 30 divided by that number, 3050, is
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1 .007?

2 A. Okay.

3 Q. So seven hundredths of a percent is what

4 your testing is, right?

5 MR. ZESKIND: I don't think that's the

6 right tenth.

7 A. It could be the right percentage. The way

8 we figure the sample out --

9 MR. HOLLANDER: I don't know. It is

10 not --

11 THE COURT: The lawyer cannot testify

12 about math.

13 A. Can I explain that?

14 MR. HOLLANDER: Can we get .007? It is

15 not seven percent.

16 THE COURT: Seven-tenths of that percent.

17 MR. HOLLANDER: Seven-thousandths.

18 MR. ZESKIND: .7 percent.

19 MR. DIETZ: Unless -- I would object

20 unless Mr. Hollander is going to have an expert

21 come in here on statistics and say what is the

22 statistical relevance.

23 THE COURT: She's about to explain how

24 they get that number, so let's let her explain.

25 Q. (By Mr. Hollander) Seven thousandths of the
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1 event?
2 THE COURT: No. .07 would be --

3 MR. HOLLANDER: No. .007.

4 THE COURT: That's seven --

5 MR. HOLLANDER: That ' s seven hundredth.

6 Q. (By Mr. Hollander) Anyway, I'll go with your

7 math. Seven-tenths of one percent are reviewed; s.s

8 that right?
9 A. Yes, If you are doing mathematical,

10 that's correct. If you use a statistical

11 calculator, if you put purchase 4, 000 in the
12 statistical calculator at 90-percent competence

13 level, the sample will probably turn back to 30.

14 Q. (By Mr. Hollander) In that 30 that you pull

15 out and you look at, what are you looking for?

16 Accuracy is one thing, right?

17 �042 A. You are looking at the event against the

18 city's rules, and you are looking for the accuracy

19 that the processor follows every rule that the city

20 wants in that event.
21 Q. But we know these event processors are

22 peoPle, they are humans, and they are going to make

23 mistakes on occasion, correct?

24 A. Yes, they are.

25 Q. For example, some cities don't prosecute
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1 right on red, and sometimes ATS will send those

2 through, even though the BRQ says not to send them?

3 A. Yes, they do.

4 Q. With the understanding that people make

5 mistakes and they are checked weekly, what happens

6 when a person is not up to par, essentially, they

7 are not meeting the requirements of that review

8 process, what happens to them?

9 A. Yes. As I explained before it was asked,

10 they will be put -- they will be retrained first and

11 retraining continues, if they continue to make

12 errors, that training will move into counseling, and

13 then counseling leads to termination.

14 Q. So the first time if they don't pass, they

15 get retraining?

16 A. Retraining.

17 Q. If they still don't make it work at that

18 point, then they are counseled?

19 A. Correct, they are counseled. And by the

20 third time, they are terminated.

21 Q. They have three counseling sessions also?

22 A. Yes.

23 Q. So it would be five failures before they
24 get fired?

25 A. Four failures.
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1 Q. How many mistakes do they have to get

2 before they get the termination part?

3 A. I don't have a number with them. It is

4 90 percent, which is the goal. If they are below 90

5 percent of the goal, then that would constitute the

6 retraining.

7 Q. Part of the event of the review process is

8 not just the accuracy and following the BRQ, but it

9 is keeping up to the standards of speed, correct?

10 A. No, that's not part of the quality check.

11 Q. What if an event processor only can get

12 through 25 an hour, what happens to that person?

13 A. They would be again trained. They would

14 look at what is going on. We would work with them

15 from our retraining perspective. But, again, that

16 could also lead to termination as well if they don't

17 get up to speed.

18 Q. That's my question. If they look -- you

19 review them and they are not -- they are only doing

20 a quarter of the outlook that you expect, you expect

21 110 per hour and they are only doing 30 an hour at

22 that point, that person would be retrained?

23 A. Yes.

24 Q. If they still can't pick up the pace,

25 essentially, then they would be counseled?
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1 A. Yes, that's correct.

2 Q. If they still can't pick it up, then they

3 will be counseled again?

4 A. Yes.

5 Q. And if they still don't get it right or

6 get up to speed, then what happens?

7 A. They are counseled the same amount of

8 times, again the four times, before they would be

9 terminated.

10 Q. Ultimately, if they can't get up to that

11 speed, they are going to be fired?

12 A. Right. If they take as much time as they

13 need on every violation. And, again,.their per hour

14 rate is calculated based on the group's collective

15 through -- we don't randomly make up that number.

16 That number is made up of the processors themselves,

17 and we take that -- this is what your peers are

18 doing, this is as a group, this is what you should

19 do.

20 So we are not a sweat shop. We have fun

21 committees. We have events. They get to be off the

22 phone and get coached. They get off the floor to

23 get coached. They have fun times. If they need to

24 stretch and have a break, they tell the supervisor I

25 need a break, and the supervisor gives them a break.

United Reporting, Inc.
(954) 525-2221

Electronically signed by Laurie Susskind (301-391-603-8212) 5M12-bWb1W 242d62NM



Page 188

1 Q. Understood. But if they -- you would

2 agree with me that essentially there's a thing

3 called a through-put max of 110 an hour; it is kind

4 of like a quota where you are expecting them to put

5 out roughly that number each hour?

6 A. I guess it is a balance. We are a

7 business. We expect both quality and we expect some

8 amount of group. Again, we want the balance. Their

9 measurement is 60 percent quality and only 40

10 percent on the through-put. We put way more

11 emphasis on the quality than we ever put on their

12 through-put for the score card, so they are not held

13 to the same level of standards as they are for

14 quality.

15 And, again, it is their peers. So I guess

16 it is the lobby average. Something they can reject,

17 because if the City doesn't accept the right-hand

18 turn, they can just reject that. Some things they

19 have to take a lot longer. If that takes two

20 minutes, it takes two minutes.

21 But the average comes back to 110. I

22 don't make that up. That's their work after they

23 work through those events.

24 Q. Would you agree 110 per hour is roughly

25 one event every 30 seconds?
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1 A. Yes.

2 Q. Would you be surprised if the police

3 department or officers testified they spent roughly

4 two minutes on each violation? Would that surprise

5 you?

6 A. No, that wouldn't surprise me. Again, the

7 way the system works, if you are logged on and you

8 walk away from your computer, it is going to say

9 you've been logged on for five hours. If you only

10 looked at three events, it is going to take three

11 divided by the amount of time the computer said it

12 was logged on.

13 Q. If the police department --

14 A. They can take as much time -- it is

15 different. It is not the same.

16 Q. Does the police department have to look at

17 the BRQ?

18 A. I don't know. Why would they? They are

19 the law. They would make the decision based on what

20 they see.

21 Q. So they don't have to look at the BRQ,

22 right?

23 A. I don't know whether they do or not.

24 Q. Your employees have to look at the BRQ?

25 A. Yes, they do.
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1 Q. When they are looking at the two screens

2 and one screen has the.violation, one screen has the

3 BRQ, you said they get the BRQ up, they have to hit

4 the help button, correct?

5 A. Yes, the data comes right up.

6 Q. What if they don't hit the help button?

7 A. Then they wouldn't have the rules, but --

8 Q. Right.

9 You have to -- in order to get the BRQ,

10 the employee must hit the button asking for it?

11 A. Right. Exactly. They are going to be

12 quality checked, so I don't understand why you would

13 think they wouldn't.

14 Q. Obviously --

15 A. I mean, you have to add employees or --

16 Q. What I 'm asking you, you are obviously not

17 sitting in front of every event processor 24/7,

18 right?

19 A. No, but they have supervisors. The

20 supervisors sit, you know, and they watch and they

21 monitor what they do, so the supervisor would be

22 responsible for insuring that happened.

23 Q. Has an ATS event processor ever reviewed

24 an event without the BRQ on the second screen?

25 A. I can't honestly answer that.
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1 Q. You don't know, right?

2 Now, in this 30-second review process, am

3 I correct that they have to look at the A-shot?

4 Correct?

5 A. Okay.

6 Q. They have to look at the B-shot?

7 A. Okay.

8 Q. They have to watch the 12-second

9 videotape?

10 A. Yes.

11 Q. Aren't they also allowed to look at the

12 videotape the second time if they like to?

13 A. Yes.

14 Q. Some employees do that?

15 A. Correct.

16 Q. So now they look at the video twice, 24

17 seconds, they look at each of the two photographs

18 and they now have to look at the BRQ, and they have

19 30 seconds to do that? That's your testimony?

20 A. That would be the longest event.

21 Again, if it is a right-hand turn, they

22 don't need to do anything other than the A to B and

23 the video 12 seconds.

24 Q. What if they want to look at it twice?

25 A. On a right-hand turn if the city doesn't
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1 accept it?

2 Q. On a right-hand turn where they are

3 allowed.

4 A. They can. They can. They can take as

5 much time as they need on every event. We are

6 talking about the average of their speed. We are

7 not saying that we monitor in this hour you do 110

8 in this hour, you do 110 in this hour, you do 110 in

9 this hour. We are saying at the end of the week you

10 do 110 an hour. Sometimes they might be faster and

11 sometimes they might be slower, but the average

12 always comes back to 110.

13 Q. So you are saying there is no pressure on

14 the employees to get through a certain amount each

15 hour?

16 A. No, there is not.

17 Q. But if they don't do it, they'll be fired?

18 That's what you are saying?

19 A. Not -- again, the average -- the score

20 card comes out once a week.

21 THE COURT: I get it.

22 A. The score card comes out once a week, so

23 we are not -- we are not over there with a whip

24 saying you did not get this 110 an hour; we are not

25 doing that.
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1 Q. We'll counsel you and fire you if you

2 don't?

3 THE COURT: Don't argue with her.

4 A. Again, that's --

5 THE COURT: You don't have to answer.

6 A. It is a monthly score card.

7 THE COURT: You don't have to answer.

8 Q. (By Mr. Hollander) Are you familiar with your

9 contract with Aventura?

10 A. No, I don't read the contract.

11 Q. Not familiar with any portions of it about

12 the initial screening process?

13 A. The business rules are what are used to

14 process as a leader of that organization. I don't

15 read the contract. I don't sign it. I don't have

16 any part of it, no.

17 Q. Do you know anything about the

18 pre-processing data by ATS employees prior to

19 sending it to the officers?

20 A. I don't know what you are asking me, I am

21 sorry.

22 Q. Before the officer gets a chance to accept

23 the violation, isn't it reviewed by an ATS employee

24 first?

25 A. Yes, that's what we talked about. They
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1 review the events that come from the roadside,

2 that's correct.

3 Q. And my understanding is your agreement

4 with the City of Aventura is that if the image

5 clearly fails to establish the occurrence of an

6 infraction, what is the ATS employee supposed to do?

7 A. They are following the rules. They don't

8 read the contract language, so I wouldn't know what

9 the contract says. I would say we follow the city

10 rules. And if the city rules say this is what they

11 want to see based on the rules, that's what we do.

12 I have nothing -- I don't know what the language in

13 the contract says.

14 Q. Okay. Let's talk about the BRQ.

15 Do you have your training manual with you

16 as far as what you teach the employees?

17 A. No, I do not.

18 Q. Now, you said -- and we'll get to it in a

19 moment, but you mentioned something about a term

20 that you used called when in doubt, send it out?

21 A. That's correct.

22 Q. And is that part of the training?

23 A. Yes, it is.

24 Q. Now, when I met you a month or two ago in

25 Boynton and you said the same thing, I said can you
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1 show me your written manual, and you said I didn't

2 bring it with me. I said could you bring it next

3 time.

4 Did you bring it to Fort Lauderdale?

5 A. If I recall the way that conversation went

6 was it is a proprietary document. If you need it

7 because I work for ATS, you would subpoena it.

8 Did you subpoena that --

9 Q. No.

10 A. -- based on my last response to you?

11 Q. I don't remember that being your response.

12 MR. DIETZ: Objection, Your Honor.

13 Q. (By Mr. Hollander) Did you bring it?

14 A. No, I didn't.

15 Did you subpoena it, sir? Did you request

16 it?

17 Q. No, I didn't -- actually, I did request

18 it.

19 THE COURT: Don't ask questions to the

20 lawyers.

21 Time out. Sorry. Let's not get into an

22 argument. She doesn't have it. If you want

23 it, subpoena it. Thank you.

24 Q. (By Mr. Hollander) But I did ask you for it

25 the last time. I said --
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1 THE COURT: Let's keep going.

2 Q. (By Mr. Hollander) I will move to the BRQ.

3 THE COURT: Thank you.

4 Q. (By Mr. Hollander) So this BRQ is entitled

5 Business Rules Questionnaire. You said it's the City's

6 guidelines, essentially, for how your city should

7 process the violations in their community in the city?

8 A. It is the City's document, yes.

9 Q. Special to that city?

10 A. Yes, it is.

11 Q. Are you -- Let's go to Section 4. Are you

12 familiar with Aventura's BRQ?

13 A. I am somewhat familiar.

14 Q. Do you want a copy of it?

15 A. If you have one, that would be great.

16 THE COURT: I have mine if you.want.

17 You can look at it as well.

18 For the record, I'm handing her what was

19 previously identified as 1B -- it is Exhibit 2

20 of the City's documents.

21 Q. (By Mr. Hollander) Could you look at Section

22 4.1?

23 A. Okay.

24 Q. Now, are you aware that in Aventura there

25 is an intersection that did not have a stop line for
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1 some time?

2 A. No, I was not aware of that.

3 Q. What is your ATS employee supposed to do

4 when the definition of a line demarcation is behind

5 the stop line? How should they know what the

6 definition should be when there's an intersection

7 without a stop line in the City?

8 A. So, again, I don't -- I guess -- I don't

9 know if that's your statement. I'm not aware there

10 is one without, but the answer would be they would

11 send it through to the PD, let the police make the

12 determination.

13 Q. Where does it say that?

14 A. In our training document.

15 Q. The same one that you didn't bring?

16 What I'm asking you is in the BRQ, because

17 the people that are looking at the event process

18 have one computer screen with the event, one screen

19 with a BRQ.

20 Are they also in the same 30 seconds

21 supposed to go through the training manual, too?

22 A. No. The training -- that's the purpose of

23 one week and the eight weeks, so that we can instill

24 the standards -- the others -- the processing

25 procedure around. If it is not in this rule, we
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1 train them to send them to the PD.

2 Q. That's not in writing today and you have

3 nothing to show the Court that exists, right?

4 A. No, but I have no proof that we didn't

5 send it either.

6 Q. So would you agree that BRQ does not

7 explain what should be done in that situation?

8 A. No, not this document as I read it here,

9 but the training that we provide them does.

10 Q. What I am asking is does the BRQ give

11 instruction what to do in that situation?

12 A. No.

13 Q. Looking to 4.2, it says if the front tires

14 are on or slightly over the line of demarcation, the

15 A-shot, and there is three choices; pass to police

16 review, that's number one. Number two, pass to

17 police review as long as there's a video clip that

18 shows the tires were behind the line when the light

19 turned red.

20 What did Aventura choose in that section?

21 A. Pass to police review as long as the video

22 clip shows the tires are behind the light when the
1

23 light was red.

24 Q. So now the ATS processor has to look at

25 the video and they have to make a decision in their
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1 minds were the tires behind the line when the light

2 turned red?

3 A. Yes, that's correct.

4 Q. Instead of Option 1, which you just said,

5 when in doubt, send it out, they have chosen to just

6 send it to us, get the ATS person to decide that the

7 tires were behind the line?

8 A. Right, that they would watch the video and

9 they would be able to make that determination.

10 Q. They have to use their discretion?

11 A. No. They are able to pause the video.

12 They are able to stop the video frame by frame. So

13 they would be able to stop it and look at that.

14 Q. In the 30 seconds?

15 A. Yes, they would be able to do that.

16 Q. Now, you agree with me that the camera is

17 not at a 90-degree angle to the stop line, it's back

18 in the corner somewhere, right?

19 A. Okay.

20 Q. Would you agree with me that there are

21 times where it might be difficult to determine if

22 the tires are touching the line?

23 A. They would send it to the police if they

24 cannot make that determination.

25 Q. But the BRQ doesn't say that; would you
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1 agree?

2 A. The BRQ does not say that; our training

3 documents do.

4 Q. The BRQ says send it through if the ATS

5 person determines that the tires are behind the

6 line?

7 THE COURT: You made your point. I

8 understood. Thank you.

9 MR. HOLLANDER: I 'm used to convincing

10 other people.

11 Q. (By Mr. Hollander) 4.3, please.

12 A. Okay.

13 Q. The violation definitions, straight and

14 left, the position of the vehicle in the B-shot says

15 the entire vehicle crosses the line of demarcation.

16 To exclude trucks pulling trailers, process trailer
17 plates and send police to review if the video

18 supports the violation.

19 A. Okay.

20 Q. What is the ATS employee supposed to do if

21 a car is pulling the trailer?

22 A. They would treat it the same as a

23 vehicle -- to them, it is a vehicle. I guess it's

24 the interpretation. You say truck, but it is a

25 vehicle.
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1 Q. Where does it say that?

2 A. I guess it doesn't say vehicle, it says

3 truck.

4 Q. Right.

5 What I'm asking is if a car pulls a

6 trailer, does the ATS employee now have to think in
7 their mind, well, maybe they meant all vehicles,

8 maybe they meant just trucks.
9 They now use their discretion, and they

10 have to make a decision, right?
11 A. No, they are not using any -- they are not

12 using discretion. They are going to send it through

13 to the PD.

14 Q. And that's based upon this document that

15 we don't have today, but is there anything in the

16 BRQ that tells them to do that?

17 A. It says trucks pulling trailers. It does

18 not say all vehicles.

19 Yes, they would do that. It does not say

20 that, you are correct.

21 Q. Have you trained every single event

22 processor in the history of ATS?

23 A. Have I?

24 Q. Yes. Have you?

25 A. No, I have not personally trained them.
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1 Q. You don't know what the other people have

2 told the event processors?

3 A. We have one trainer that trains all of our

4 processors. We have one person who has always

5 trained all processors, so I believe it is

6 consistent.

7 Q. And in addition, part of the condition is

8 process the trailer plates and send to the police

9 review if the video supports the violation.

10 So the ATS person has to decide does this

11 video support the violation?

12 A. It says the entire vehicle crosses the

13 line of demarcation; they would follow what --

14 Q. Keep reading the third sentence, please.

15 A. Process trailer plates and send to police

16 review if video supports the violation.

17 Q. Right. So someone has to decide does this

18 videotape support the violation to send it?

19 A. They would -- I guess, again, being that

20 I'm somebody who has a license and I take a

21 driver's -- I know when a violation occurs, so if

22 they ran a red light, I would think that my

23 processors would also understand a violation

24 occurred and they would send it through to the

25 police.
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1 Q. If you and I were two event processors and

2 we both looked at a car very close to the line,

3 could you and I have a different opinion if the

4 video supports a violation?

5 We are both human beings . Could we have a

6 differing opinion?

7 A. I would say no because we train them to

8 send it through to the PD.

9 Q. We can't have a differing opinion, it is

10 impossible?

11 A. According to our policy and the way we

12 train?

13 Q. According to the BRQ, where is the

14 instruction that the City should get that videotape?

15 MR. ZESKIND: Asked and answered. She

16 keeps on saying the same thing.

17 MR. HOLLANDER: That's not answering it.

18 THE COURT: I think I have heard enough.

19 Thank you. Sustained.

20 Q. (By Mr. Hollander) Under 4.4 --

21 THE COURT: Remember, I mean, in Arem,

22 they talk about discretion -- centered

23 discretion, not no discretion.

24 MR. HOLLANDER: Well, Judge --

25 THE COURT: And, you know, if you start
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1 parsing, it is going to give more credibility

2 to their argument that it is better. So I

3 don't know. I mean, I just -- I get your

4 point. I heard it through the other witnesses

5 as well. I understand there is some

6 discretion, and I guess I have to decide if

7 that's fettered or unfettered, but I get it. I

8 know they use some discretion.

9 What she is saying is under their

10 training, they are not really sure.

11 THE WITNESS: Exactly.

12 MR. HOLLANDER: I'm trying to show the

13 Court that there are a number of places -- even

14 if you believe that they are looking at the

15 BRQ, my point is there is no way they could

16 with 30 seconds and a pressure to get 110 an

17 hour.

18 THE COURT: But that's your argument.

19 MR. HOLLANDER: That's my argument.

20 THE COURT: I heard that. I get it. You

21 are going to make that argument to me. She

22 testified under oath what it is, and not every

23 case is 30 seconds, some may be 2 minutes, some

24 may be 5 seconds, and probably averages, but it

25 is what it is. So I get it.
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1 MR. HOLLANDER: That's my point. I just

2 want to show the Court where each of these

3 sections allows for some discretion.

4 THE COURT: I understand.

5 I said that earlier since you brought that

6 up under the officer as well, and I noted what

7 you were doing.

8 MR. HOLLANDER: The only reason I'm

9 bringing it up again, she's an ATS employee.

10 It's a different perspective. I want the Court

11 to make sure --

12 THE COURT: It is consistent with what we

13 heard earlier. So I get it. You don't have to

14 beat that dead horse anymore.

15 MR. HOLLANDER: All right.

16 Q. (By Mr. Hollander) Again, under 4.7, for

17 straight through and left turn violations, can they be

18 enforced if the video clip is missing?

19 And what is the answer that the City told

20 you?

21 A. The A and B shot provides sufficient

22 evidence of a violation.

23 Q. Where is the term "sufficient" defined?

24 A. There is no glossary of terms, if you

25 will, in the BRQ. That's taught again in class.
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1 Q. In the contract, there are definitions,

2 are there not?

3 A. I don't know. You are asking me about --

4 I don't know the contract.

5 Q. Would you agree that an event processor

6 number one and an event processor number two may

7 have a differing opinion if the A and B-shot are

8 sufficient? Could that happen?

9 A. No. No. I disagree that can happen.

10 THE COURT: Why?

11 THE WITNESS: Because of the way we

12 provide the training and, again, A is before

13 the violation line, B is after the violation.

14 If the light is red, you have both conditions.

15 You send it through to the police.

16 Q. (By Mr. Hollander) There is no close call,

17 there's never a time when the tires are near the line?

18 A. We would send it through to the police.

19 THE COURT: Okay.

20 Q. (By Mr. Hollander) Do you know what the term

21 of the second notice is called in Florida?

22 A. A uniform traffic citation.

23 Q. According to 14.1, who issues that?

24 A. It says ATS.

25 Q. In order to complete the NOV and UTC, the
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1 data that goes within it, the name and address,

2 driver ' s license number, that ' s all gathered by ATS,

3 correct?

4 A. That's gathered through the DMV, which is

5 the direct connect to Florida.

6 Q. Right. And ATS does that legwork, right?

7 A. It is automated. There is no human

8 interaction, so once the license plate is gathered,

9 it is electronically sent to the Florida DMV, and

10 then that information is returned again back for the

11 police to review.

12 Q. Is that through the Axsis system?

13 A. Yes, that's correct. The Axsis will send

14 the data to the DMV. They don't perform the DMV

15 search. The Florida DMV performs the search and

16 sends the information back to ATS, but ATS does not

17 do that. They are just sending the files and

18 getting the file back.

19 Q. But Axsis is the ATS system?

20 A. Axsis is the ATS system.

21 Q. ATS does the initial screening of the

22 events?

23 A. That's correct.

24 Q. And would you agree 100 percent events are

25 not sent to the police?

I
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1 A. One hundred, yes, they are not -- a

2 hundred percent of the events are not sent to the

3 police.

4 Q. ATS prints and then mails the NOV and UTC

5 to another vendor, is that right, Business, Inc.?

6 A. The system will generate the file, so,

7 again, the software system is generating it, ATS is

8 not generating it. It's the system, the software

9 that the City has entered into a contract with ATS

10 for, and that system has no human intervention.

11 Once the officer hits accept, it is going to create

12 a file. It's electronically sent to a vendor to be

13 printed and mailed.

14 Q. ATS has the officer's badge number,

15 signature and affixes it to the NOV and UTC?

16 A. Yes. So it is part of the setup that the

17 officer provides their signature and their badge,

18 and that goes along with the secured -- their

19 secured log-in and ID, and the only way that can be

20 added is if they log into the system with their ID

21 and they work that queue. And once they decide a

22 citation has occurred and they hit accept, those

23 things are then added to the file that gets created

24 for the citation.

25 Q. And then a UTC is transmitted to the clerk
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1 of the court through the ATS Axsis system?

2 A. ATS creates it, but the file that the

3 clerk picks up, right, the clerk has to go get it.

4 Q. Through your system?

5 A. It is an SPT site. I don't know the

6 answer to that where it actually is located.

7 Q. The police department is not involved in

8 that process?

9 A. No. The clerk of the court is.

10 MR. HOLLANDER: Can I have one moment,

11 please?

12 Q. (By Mr. Hollander) How many cities in our

13 country have red light cameras?

14 MR. ZESKIND: Objection to relevancy.

15 A. I don't know the answer to how many.

16 THE COURT: You can ask her how many they

17 handle.

18 Q. (By Mr. Hollander) How many contracts does

19 ATS have?

20 A. I don't know the last count. I would be

21 giving you a wrong answer. I don't know.

22 Q. Can you estimate?

23 A. No. I'm sorry. I don't want to do that.

24 I'm under oath. I don't know.

25 Q. You say you don't know, but you think it
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1 might be around this number?

2 MR. ZESKIND: Argumentative, Your Honor.

3 THE COURT: Sustained.

4 Q. (By Mr. Hollander) Each of those cities

5 around the country has their own individual BRQ?

6 A. Yes, they do.

7 Q. Including Hollywood?

8 A. Yes.

9 Q. Davie has one?

10 A. Yes, they do.

11 Q. Fort Lauderdale has one?

12 A. Yes, they do.

13 Q. Boynton Beach has one?

14 A. Yes.

15 THE COURT: I have a couple of quick

16 questions.

17 How do you know when the registered owner

18 does not respond to a notice of violation?

19 THE WITNESS: So when the -- when the

20 first notice, notice of violation is sent out,

21 the system based on the Wandall Act, it says

22 within 60 days, a uniform traffic citation

23 would be issued. So through the acts of

24 software at the time of this violation, at 60

25 days, when they did not respond, it would have
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1 created the uniform traffic citation.

2 THE COURT: So assume the person doesn't

3 respond, it goes to the particular municipality

4 and they let the system know there has been a

5 response, and then it stops any further

6 process?

7 THE WITNESS: Yes, that's correct.

8 THE COURT: So if they don't enter the

9 information in the system, it continues, and

10 you just go ahead and issue the uniform traffic

11 citation?

12 THE WITNESS: Yes, that's correct.

13 THE COURT: Okay.

14 THE WITNESS: And the fallback there would

15 be like if somebody had taken care of it,

16 right, and they got that document in the mail,

17 they would likely call, and we would send it

18 through to the municipality, our contact at the

19 police department, and they would withhold it

20 at that point. So there are channels when

21 something doesn't go 100 percent.

22 THE COURT: Any other questions?

23 Counsel?

24 MR. ZESKIND: One question.

25 MR. DIETZ: Yes, I do.
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1 THE COURT: Let's go in order.

2 MR. ZESKIND: We don't have anything, Your

3 Honor.

4 THE COURT: Do you?

5 REDIRECT EXAMINATION

6 Q. OBy Mr. Dietz) I only have three, but I have

7 a question to ask afterwards.

8 Is it your testimony that the ATS process

9 sorts videos based on the business rules?

10 A. Yes, that is our testimony, that they use

11 the business rules when there is an administrative

12 review.

13 Q. Are the business rules what determines

14 what a violation is for Aventura?

15 MR. HOLLANDER: Sounds like he's redoing

16 the same things.

17 MR. DIETZ: The question is, do they

18 determine a violation, but the business rules

19 are the only thing that tells them what to do,

20 so --

21 THE COURT: I'm not a jury. I understand.

22 Anything else?

23 Q. OBy Mr. Dietz) Is there any discretion on the

24 part of the processor to determine whether a violation

25 occurred?
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1 A. No, they don't make a determination about

2 a violation. They send it through the police and

3 they make the probable cause information.

4 THE COURT: Anything else that I have not

5 heard?

6 MR. DIETZ: That's where I would have

7 ended, but there was a question, and the answer

8 was that ATS issues the violation.

9 THE COURT: We understand the distinction.

10 Thank you.

11 MR. DIETZ: One question then, Your Honor.

12 Q. (By Mr. Dietz) If ATS issues the violation,

13 what is the definition of "issue"?

14 THE COURT: She doesn't have to answer.

15 You can stand down. Thank you for your

16 testimony.

17 Mr. Thomas is available if you want to

18 call him.

19 MR. ZESKIND: I expect he'll be really

20 quick. Ten-minute break and we will call him?

21 THE COURT: That's fine. We'll get him on

22 the phone in ten minutes. We'll be in recess

23 for ten minutes.
I

24 (Whereupon, a recess was had.)

25 THE COURT: Is Sonny on the line?
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1 Mr. Thomas?

2 MR. THOMAS: Yes, Your Honor.

3 THE COURT: How are you today?

4 MR. THOMAS: Good. How are you?

5 THE COURT: Good. Thank you.

6 I know you are not present, but if you

7 could raise your right hand and repeat. Do you

8 swear and affirm to give the testimony, the

9 whole truth and nothing but the truth?

10 THE WITNESS: I swear to give truthful

11 testimony and nothing but the truth.

12 THE COURT: Thank you. You are being

13 called by the City's attorneys, so I will let

14 him proceed.

15 DIRECT EXAMINATION

16 Q. (By Mr. Zeskind) Good afternoon, Mr. Thomas.

17 A. Good afternoon.

18 Q. Can you please state your name for the

19 record?

20 A. My name is Sonny Thomas.

21 Q. Mr. Thomas, where are you currently

22 employed?

23 A. I'm employed with the Clerk of Courts --

24 THE COURT: Mr. Thomas, can you speak a

25 little slower? It is not coming in that
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1 clearly.

2 Where do you work, please?

3 THE WITNESS: I work for the Clerk of

4 Courts, Technical Service Division.

5 THE COURT: That's the Technical Service

6 Division?

7 THE WITNESS: Yes.

8 Q. (By Mr. Hollander) And that ' s the Miami-Dade

9 County Clerk of Courts?

10 A. That's right.

11 Q. And how long have you been employed by the

12 Miami-Dade County Clerk of Courts, Technical

13 Services Division?

14 A. For the last 11 years.

15 Q. What is your current job title?

16 A. My job title is computer services manager.

17 Q. How long have you held that title?

18 A. For the last seven years.

19 Q. What are your duties as a computer

20 services manager?

21 A. My duties involve the technical management

22 of display systems. The first one is the case --

23 traffic case management system called Sprint. The

24 second one is the technical system called E-citation

25 and red light camera system, and the third one is
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1 traffic calibrating walkways and -- a calibrating

2 system called calibrating walkways.

3 Q. You just mentioned that as part of your

4 duties you have oversight over I think it ' s called

5 the E-citation and red light camera system?

6 A. That's right.

7 Q. Can you explain to the Court what the

8 E-citation is?

9 A. Yeah. The citation -- the Florida Uniform

10 Traffic Citation pertains to the unit of traffic

11 citation fees specified by the Department of Motor

12 Vehicles, and these fees pertaining to the violation

13 are normally entered when a person gets -- in the

14 earlier days in 2003, and a paper citation is

15 written by the police officer, and the police

16 department files these citations with the Clerk of

17 Courts for processing in the courts.

18 THE COURT: In other words, it's an

19 electronic uniform traffic citation, correct?

20 THE WITNESS: Yes, it is a traffic

21 citation.

22 A. Now, in early 2003, we start to see

23 whether we can transfer the same traffic citation

24 electronically from the law enforcement agencies to

25 the Clerk of Courts and eventually to the courts,
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1 and we start transmitting electronically in 2004

2 with a few law enforcement agencies. We've got

3 approximately about 40-plus law enforcement agencies

4 now.

5 Now, this process actually takes care of

6 issuing to the violator a traffic citation by the

7 police officer using a laptop or a hand-held device,

8 and a citation is issued from the policeman who is

9 using a printer from the computer. And the data

10 gets transmitted to the police department's server,

11 and then the server then begins different times of

12 the day or different times of the same day. There

13 are times when the citation data is in a combined

14 file, to have the payment of the violator forwarded

15 to the county, and we take that data, we'll send

16 them to a computer accreditation processing, and one

17 of them can be accessed and one of them cannot be

18 accessed, and we turn it back to the police

19 department. But accessed rejections are

20 communicated to that police department through a

21 process called a transmittal report, which is an

22 electronic report going back to the police

23 department stating how many they have had access to

24 and how many have been rejected. And then the

25 access process is followed and handed over to the
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1 calibrating system if they are not already sent in

2 by the defendant for further processing in the court

3 of law.

4 That's the electronic citation process.

5 Now, there are about five things that --

6 there are steps that I don't know if you want me to

7 go through that.

8 Q. I would like you to go through it in just

9 a second, though.
10 You mentioned that these citations can be

11 issued when the officer is using a laptop or a

12 hand-held device. Does that mean that many

13 citations can be issued roadside?

14 A. Yes.

15 Q. For parking tickets?

16 A. Parking, we don't handle parking.

17 THE COURT: No. But they do do it

18 electronically.

19 A. Right.

20 Q. (By Mr. Zeskind) What if a toll ticket is

21 issued?
22 A. Toll tickets are issued by the Miami-Dade

23 Transit Authority or sometimes used to also get

24 those tickets through an electronic citation

25 process, as I mentioned.
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1 Q. So those are electronically as well?

2 And then what about red light camera

3 tickets?

4 A. Red light, they get everything back to the

5 server about six years after we started this

6 process, somewhere around October 2010.

7 So when I explain that, I should mention

8 that probably what we need -- what we go through,

9 initially, before any electronic citation, fax

10 machine, fax center from a public law enforcement

11 agency, we enter into an interlocal agreement with

12 the law enforcement agency in the event of giving

13 the clerk of courts and the law enforcement agency,

14 so any concerned authorities. We do exchange the

15 terms and conditions of transmission and offense and

16 conditions of the different data performance, and

17 the requirement that all of the stated transmitters

18 must be in accordance with what is dictated by the

19 state, by the agents only. And these are actually

20 given in a document called an Interface Control

21 document.

22 So we specifically state that this

23 accordingly has been complied between both parties,

24 and those are outlined in the interlocal agreement.

25 Secondly, the law enforcement agency, they
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1 enter the police department ID after the issuing

2 police officer citing the county's system called

3 E-notification system, in which it's a system where

4 the police department actually keeps the card of the

5 police officer's call-in ID. After that, their work

6 days, the County can actually designate their police

7 officer by assignment.

8 So step number two is that these are all

9 of the information in the county system.

10 Also, we institute, make sure that they

11 receive the groups of citations from any and all

12 enforcement agencies, accreditation against

13 information, what is already available in the county

14 system and their police department, insuring that

15 the data coming in is actually coming in by the

16 police officer.

17 And, then, thirdly, we create use of ID

18 for the police department so that they can transmit

19 the pager to county server.

20 And, fourthly, we actually get one ID from

21 the law enforcement agency and their agents so that

22 we can process the actual projection transfers of

23 the report back to them.

24 And, fifthly, we run their passwords to

25 insure that the process -- the electronic process is
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1 correct. And once that is approved, we give the

2 direction.

3 This is in general the first steps

4 following the E-citation and the reports in the same

5 category.

6 So in October 2010 when we started this

7 process, the police agencies, which actually wanted

8 to transmit to us, they asked us to receive

9 information from E-citation vendors and actually

10 print it or hand the police department the

11 information.

12 So unlike the previous normal citation

13 transmissions, these transmissions were activated

14 and coming from the vendors.

15 Q. Now, when you say they are coming from the

16 vendors, that means they are coming from the

17 vendor ' s server?

18 A. Yeah, they are coming from the vendor's

19 server.

20 Q. Otherwise, are those other five or six

21 steps you mentioned the same?

22 A. Yes, they remain the same.

23 Q. I think you just mentioned then that the

24 City requested from the clerk that the vendor have

25 access to the E-citation data?
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1 A. The City -- the police department asked

2 that we receive information on behalf of them from

3 the vendors.

4 Q. And how is it that the vendor's server

5 gets access to the clerk's site?

6 A. They were given a user ID and their

7 password, just like the police department. Given --

8 also, after relating that they have everything for

9 the police department, the ID, and then the ID for

10 the office, the court ID, this information is

11 returned back normally to the vendor and also for

12 the concerned police department in the report of

13 what is accessed and what is rejected.

14 Q. And then user ID and password that was

15 provided to the vendor, that was given at the City's

16 request, right?

17 A. Yes.

18 Q. I think you mentioned something about

19 there being multiple E-citation vendors. Were you

20 aware whether there is a list of E-citation vendors

21 that are approved by the State of Florida?

22 A. Yes.

23 Q. Would the clerk accept E-citations from a

24 vendor that is not approved by the State of Florida?

25 A. We normally take vendors who are approved
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1 by the State of Florida, but we also comply with the

2 requests of the police department; in case they are

3 designating a particular vendor on behalf of them,

4 we comply with that.

5 Q. Are you aware whether ATS is approved by

6 the State of Florida as an E-citation vendor?

7 A. ATS is approved I believe.

8 MR. ZESKIND: I have no additional

9 questions.

10 THE COURT: Any questions?

11 MR. DIETZ: No, thank you, Your Honor.

12 MR. HOLLANDER: May I have one moment,

13 please?

14 THE COURT: Sure.

15 Mr. Thomas, hold on, please. I'll let you

16 know when you are released.

17 CROSS-EXAMINATION

18 Q. (By Mr. Hollander) Mr. Thomas, how are you?

19 A. All right.

20 Q. My name is Ted Hollander. I represent the

21 driver, the defendant.

22 Did you mention that there was an

23 interlocal agreement with your office?

24 A. Yes.

25 Q. . Who's that with, between your office and
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1 who?

2 A. The interlocal agreement is with the clerk

3 of court and the law enforcement agencies.

4 Q. So that agreement says what, that they

5 have the ability to communicate with you through

6 E-filing?

7 A. Not for E-filing, through electronic

8 citation, traffic citations.

9 Q. So electronic citations between yourself

10 and the police department?

11 A. Correct.

12 Q. But there is no agreement in the same

13 respect between yourself and American Traffic

14 Solutions, right?

15 A. Could you please repeat that question?

16 Q. Is there a similar agreement between

17 yourself and American Traffic Solutions?

18 A. No, we don't.

19 Q. And traditional citations, not camera

20 citations, those that are issued by police officers

21 on the road, they are E-filed through this

22 interlocal agreement that you just mentioned, right?

23 A. That's right.

24 Q. But camera tickets are different in that

25 you receive them electronically from a server, ATS'
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1 server, correct?

2 A. That's correct.

3 Q. And the City is the one that asks that ATS

4 could send those over to you?

5 A. And the City also explained the process

6 and negotiated, and what I was explained is that it

7 is always a police officer who issues a traffic

8 citation. And in this process, they will be

9 actually looking at the video or the photograph of
10 the actual violation and the possible violation and

11 approving or disproving whether there is a violation

12 or not. It is upon the approval of the police

13 officer that they address it to us.

14 Q. Have you been given any instruction now

15 that the circuit court says that process is

16 violative of Florida statutes? Has anyone told you

17 or your office to change that process?

18 A. No, I am not told.

19 Q. So, as far as you know, it is business as

20 usual, and nobody has mentioned anything about court

21 decisions saying that process is improper?
22 A. No, we are not told that.

23 MR. HOLLANDER: Thank you. No further

24 questions.

25 THE COURT: Anything else?
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1 MR. ZESKIND: No, Your Honor.

2 THE COURT: Thank you. Mr. Thomas, thank

3 you so much.

4 THE WITNESS: Thank you. Have a good day.

5 THE COURT: You, too.

6 We will not need you tomorrow.

7 Call your last witness.

8 MR. ZESKIND: I call Stephanie Lord.

9 THE COURT: One who is coming in, her name

10 is?

11 MR. ZESKIND: Stephanie Lord.

12 THE COURT: What case are you referring

13 to?

14 MR. HOLLANDER: I have a copy of it,

15 Judge. It is Kathy Zimmer, a judge from

16 Broward circuit.

17 THE COURT: It is not Dade?

18 MR. HOLLANDER: It is only -- It is surely

19 not binding, but persuasive.

20 In the Arem decision, while that second

21 question wasn't answered, in their opinion,

22 they do talk about that.

23 THE COURT: I'm not familiar with it.

24 MR. DIETZ: It is not persuasive because,

25 authoritatively, the DCA already ruled on the
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1 issue saying that --

2 THE COURT: It sounds like it is a

3 different issue.

4 MR. HOLLANDER: It's a different issue,

5 the issue that he didn't answer.

6 MR. DIETZ: Well, Your Honor, you are
1

7 right, Arem did not answer the issue.

8 THE COURT: They specifically chose not

9 to.

10 MR. HOLLANDER: But Loper, Hancock and

11 Perez --

12 MR. ZESKIND: Deal with the one that was

13 certified.

14 MR. DIETZ: Loper, Hancock and Perez.

15 THE COURT: I haven't heard the case.

16 He's referring to it.

17 MR. DIETZ: Persuasive, whether it is

18 not --

19 MR. HOLLANDER: Can I give you a copy?

20 THE COURT: Give them a copy.

21 MR. HOLLANDER: I have one more copy.

22 THE COURT: We can make copies.

23 Hello. Come on up.

24 were you previously sworn under oath?

25 Were you previously sworn under oath?
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1 THE WITNESS: I was.

2 THE COURT: You are still under oath.

3 Please take a seat.

4 Are all of your witnesses still hanging

5 out there, the officers and everything? Have

6 you released them?

7 MR. ZESKIND: We released one besides

8 Sergeant Burns.

9 THE COURT: Can we release him? I don't

10 want him to hang out there all day.

11 MR. ZESKIND: Because of his program, he

12 feels like he should stick around.

13 THE COURT: That's fine.

14 Thereupon:

15 STEPHANIE LORD,

16 a witness, having been previously sworn in the

17 above-entitled cause, testified under oath as follows:

18 DIRECT EXAMINATION

19 Q. (By Mr. Zeskind) Good afternoon, Ms. Lord.

20 A. Good afternoon.

21 Q. Would you please state your name for the
22 record?

23 A. Stephanie Lord.

24 Q. Ms. Lord, where are you currently

25 employed?
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1 A. American Traffic Solutions.

2 Q. Again, that's also known as ATS?

3 A. Yes, it is.

4 Q. How long have you been employed by ATS?

5 A. About six years.

6 Q. What is your current job title?

7 A. I'm a product manager for our Axsis

8 system.

9 Q. What are your duties as a product manager

10 of the Axsis system?

11 A. I'm responsible for the strategic action

12 and future of the product, as well as I'm involved

13 in the operational position associated with client

14 setup, which is boarding the client after contract

15 operations.

16 Q. How long have you held the job title of

17 product manager?

18 A. Since last May.

19 Q. What position did you hold prior to

20 product manager?

21 A. I started out as a client liaison working

22 with the client and going through the BRQ with them,

23 going through the client setup. I also worked -- I

24 have a background that's very technical, and I also

25 worked in the back end from an IT perspective with
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1 our Axsis system. I have been everything from a

2 client liaison to a business analyst to client

3 implementation, product manager, program manager and

4 now a product manager.

5 Q. In any of one of those roles, did you ever

6 have anything to do with printing and mailing?

7 A. I did. I was the product manager for our

8 printing and mailing transition from Quest Market

9 Business, Inc.

10 Q. Can you describe what your

11 responsibilities were when you oversaw that

12 transition?

13 A. So I had to transition -- if you can

14 imagine the entire company, both business units are

15 state and government issues, which is six-and-a-half

16 million documents from one vendor to another. So I

17 would create all of the automated processes and all

18 of the procedures -- operational procedures

19 associated with that from a control standpoint.

20 Q. Are you familiar with how the process of

21 the printing and mailing of notices of violations

22 and uniform traffic citations is done?

23 A. Yes.

24 Q. Can you explain to the Court how that

25 process works?
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1 A. Sure.
2 After the TIO or the police officer issues

3 the citation through our Axsis system, it triggers

4 an automated generation of a PDF base for a notice
5 of violation or a UTC. I am giving the differences,

6 but it does that, and it is automated, so at the end

7 of the day, it will batch -- say if the TIO approves
8 100 of them or 500 of them, it will batch that up

9 and automatically send that to our print vendor.

10 Our print vendor then has an automated

11 process where they look at a control file and they

12 download all of the PDFs and then they preprocess

13 them and they presource them in that based on the

14 ziP code. They then will send the preprocess

15 through PDF to their printer. The printer is a very

16 large printer, so you can imagine it prints about

17 50,000 -- 40 to 50,000 documents in about an hour.

18 And then if they have another machine, then it

19 goes -- the citations go to that, fold and stuff in
20 envelopes, and the mailman comes and picks them up,

21 and a truck can take them.

22 Q. So you mentioned that this -- most, if not

23 all, of that happens automatically?

24 A. Yes.

25 g. Is that done through the software that ATS

United Reporting, Inc.
(954) 525-2221

Electronically signed by Laurie Susskind (301-391-6034212)



Page 232

1 made available to the City?

2 A. It is. It is a service provided through

3 our Axsis system.

4 Q. So let's say that the officer has decided

5 there is probable cause that an infraction has

6 occurred and that entire automated process has been

7 kicked off and a NOV gets printed and mailed through

8 that process you just described.
9 Now, no action is taken on the notice of

10 violation and no payment is made, no hearing is

11 requested, what happens next?
12 A. The next process is an automated process

13 that kicks off based on the clients. I don't have

14 their BRQ in front of me, but I believe it is

15 anywhere around five to six days after the issuance

16 of the NOV where it is automated. The client has

17 instructed ATS to generate the UTC and utilize that

18 same automated print and mail process.

19 Q. So is there -- after that initial review

20 is done by the ATS processor, before images get

21 forwarded to the police review, setting aside that

22 human involvement in the process, is there any other

23 involvement by any humans at ATS in the process to

24 the mailing of the NOV and UTC?

25 A. No, not that I'm aware of.
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1 Q. It is all done through an automated

2 process?

3 A. Yes.

4 Q. Are you aware whether the Court receives

5 any notification regarding the UTC?

6 A. The Court does.

7 Q. How does the Court receive the UTC

8 information?

9 A. They get it through an electronic file.

10 They are at the time that the UTC is automatically

11 generated based on a client instruction. We will

12 automatically generate a data file per the

13 instruction of the BRQ, and we will send it to the

14 Court electronically. It is automated. No one

15 touches it. It is an automated feature.

16 Q. There is no person sitting at ATS that is

17 e-mailing it or sending it; there is no human

18 involvement?

19 A. No.

20 Q. There is no person that is hitting a

21 button and sending it to the Court?

22 A. No.

23 MR. ZESKIND: No additional questions.

24 MR. DIETZ: No questions, Your Honor.

25 MR. HOLLANDER: Just very short.
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1 CROSS-EXAMINATION

2 Q. (By Mr. Hollander) Ms. Lord, how are you?

3 A. Good. How are you?

4 Q. Are you aware that the Florida statutes

5 require that the UTC be delivered to the clerk by

6 the police department and the TIEO as opposed to the

7 ATO?

8 A. No.

9 MR. HOLLANDER: Can I ask her to read the

10 statute to herself?

11 MR. ZESKIND: Absolutely calls for a legal

12 conclusion.

13 THE COURT: She is not a lawyer.

14 Q. (By Mr. Hollander) What are you relying on;

15 what document are you relying on to base your decision

16 as a representative of ATS to send the UTC directly to

17 the Clerk of Court?

18 A. It's in the business rules. If you look

19 at the BRQ, I believe it is in the BRQ.

20 Q. So the City has put in their BRQ there

21 should be some communication between yourself and

22 the Clerk of Court?

23 A. I don't think it is between myself.

24 Q. Well, you as ATS.

25 A. They have requested those services, yeah.
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1 Q. So they delegated that authority to

2 communicate with the clerk, they delegated that to

3 you in the BRQ?

4 A. I don't know that I would come to that

5 conclusion.

6 Q. Why not?

7 Let's look at the BRQ. It says an

8 electronic interface between the clerk of the Court

9 and ATS. Is that the part you are referring to?

10 A. Yeah. Can I see it?

11 THE COURT: Here.

12 Q. (:By Mr. Hollander) Let me find the section.

13 Do you have it?

14 Q. It is 13.1, right? Did you find it?

15 A. Found it.

16 Q. 13.1 under the questions, "Will electronic

17 interface between Axsis and the court System?"

18 It is not a full sentence. Will

19 electronic interface between Axsis and the court

20 system? It gives you two options. It's yes or no.

21 What is Aventura telling you in the BRQ?

22 A. Yes.

23 Q. They are telling you to communicate with

24 the Clerk of Court and send the UTCs to them?

25 A. They are requesting our service through
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1 the BRQ.

2 Q. They are delegating that authority to you

3 to do that?

4 A. I think it comes to a conclusion.

5 MR. ZESKIND: It is a legal conclusion.

6 THE COURT: If she knows. Go ahead.

7 A. They -- I don't know if they are

8 delegating. I think they are requesting on an

9 electronic server. In this case, it is a service

10 that is automated and is generated at the same time

11 as the UTC.

12 Q. (By Mr. Hollander) The other option would

13 have been no, and they chose the option of yes, okay?

14 MR. HOLLANDER: I think that's all.

15 That's all.

16 THE COURT: Thank you. You may stand

17 down. That wasn't too bad.

18 The City rests at this time?

19 MR. ZESKIND: Yes, Your Honor, the City

20 rests.

21 THE COURT: Attorney General?

22 MR. DIETZ: Attorney General rests.

23 THE COURT: Thank you.

24 You-all have previously rested. Thank

25 you. That was pretty interesting.
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1 If you want, you can give me some closing

2 if you want now or if you really think you'd

3 like to have the night to think about it, we

4 can reconvene in the morning and do an hour or

5 two. If you would like to do that, I'll give

6 you that. I have time in the morning. I'll

7 leave it up to you to discuss. And I'm not

8 going to rule tomorrow either. I'm going to

9 give you an opportunity.

10 There are some very legal -- interesting

11 legal issues, and there are some interesting

12 factual issues that were not really addressed,

13 which makes it a little more difficult for the

14 Court to decide. So we can talk about some of

15 those issues now.

16 Why don't you guys take a five-minute

17 break to think about how you would like to

18 Proceed. I'm open to either way.

19 I just want to say you were all very

20 thoughtful here in your presentations today, in

21 the testimony. I really appreciate you staying

22 on target.

23 I'll give you a five-minute recess to

24 decide how you want to proceed.

25 In either case, you can come back
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1 tomorrow. I do want to discuss the issues that

2 I'm thinking about a little bit so you can be

3 focused on what I need to look at as well.

4 (Whereupon, a recess was had.)

5 THE COURT: Have you reached any agreement

6 about how you would like to proceed?

7 MR. HOLLANDER: We agreed that we prefer

8 just to hear your comments on the issues you

9 think are of importance, and then we would

10 submit everything in writing.

11 THE COURT: Okay.

12 MR. GOLD: And then perhaps an oral

13 argument after we've submitted our memorandum.

14 THE COURT: Okay. It depends.

15 Sure. You can be seated.

16 Under 316.083(1)(a) of the Wandall

17 Program, it does talk about this issue of a

18 review, okay? And different people seem to

19 have a different idea of what that means and

20 how far that can go. And under Arem -- this

21 may be a question you-all can answer to me. I

22 have no idea why it is the case.

23 They seem to have totally ignored the fact

24 that there was a business agreement. Did it

25 not come into evidence in the original hearing?
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1 MR. HOLLANDER: I was there, so I should

2 probably answer. I was at the hearing.

3 THE COURT: Why don't you answer and make

4 a response?

5 MR. HOLLANDER: The answer is you are

6 correct that it did not come in.

7 THE COURT: Was there an attempt to bring

8 it in?

9 MR. HOLLANDER: I don't think there was

10 ever an attempt to bring it in. I was there.

11 I don't know how they would know.

12 Let me go back a little bit. Before the

13 hearing with Judge Miller, I had argued the

14 same exact issue in other courtrooms, and we

15 argued a number of things, you know, a lot of

16 other constitutional issues. Some were, some

17 weren't. We argued about the flexible payment

18 plan, a bunch of things, and Bob Dietz and John

19 Badger, both from the Attorney General's

20 Office, were involved. I met Mr. Dietz up in

21 Orlando. We had a hearing with nine judges I

22 believe up there and then John Badger, who is

23 based in Palm Beach, handles the Dade and

24 Broward County cases.

25 So over that period of time, Mr. Badger
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1 was very clear to me that if it was a

2 constitutional issue, in their mind, they were

3 going to be involved. If it was something not

4 constitutional --

5 THE COURT: They were or were not going to

6 be involved?

7 MR. HOLLANDER: If it was constitutional,

8 they would be involved. If it was not

9 constitutional, they would not be involved. So

10 this -- we now call the Arem issue with

11 delegation and the transmission of the back and

12 forth from the police department to the Clerk

13 of the Court. Mr. Badger said we don't believe

14 that's a constitutional issue. I'm not going

15 to be coming to these hearings.

16 So when I went to Judge Miller and we had

17 this hearing, it was just a regular traffic

18 hearing, and this issue came up, they had the

19 Hollywood officers there, and I believe

20 their --

21 THE COURT: Was it a trial or was it a

22 hearing?
i

23 MR. HOLLANDER: It was a trial. It was a

24 trial.

25 THE COURT: Did you have a stenographer
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1 there?

2 MR. HOLLANDER: No. I don't believe there

3 was even a stenographer.

4. THE COURT: So there was no record of the

5 hearing?

6 MR. HOLLANDER: Correct.

7 MR. ZESKIND: Your Honor is correct. We

8 handled the appeal for the City.

9 THE COURT: Let him finish --

10 MR. HOLLANDER: So we had the hearing. We

11 had this hearing. The issue came up. Again,

12 this is going back some time. I believe Judge

13 Miller granted my motion, but the City had said

14 we want to come back, we want to lay a better

15 record. I think this is what happened.

16 Julie Casanova was the City's prosecutor

17 for Hollywood. I think we came back. There

18 was another time, and I think we argued --

19 again, I may be wrong about that. I'm kind of

20 going off memory.

21 There was a time I remember that an ATS

22 person was there, and Judge Miller said I've

23 heard enough, essentially, I've made my ruling,

24 and found in my favor.

25 Now, that issue ultimately went to the
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1 Fourth District Court of Appeals. Certain

2 questions were certified.

3 THE COURT: She certified two-and-a-half

4 questions and accepted one-and-a-half.

5 MR. HOLLANDER: Right.

6 However, after the Arem -- and there is

7 Arem 1 and there is Arem 2.

8 THE COURT: Right. That was confusing,

9 too, at first.

10 MR. HOLLANDER: Let's focus on Arem 2.

11 THE COURT: That is the only one that

12 matters. They replaced one with two.

13 MR. HOLLANDER: Right.

14 Arem 2, everybody all of a sudden got

15 involved, the Attorney General, the cities,

16 everyone one got involved now at this point,

17 and they filed motions for rehearing. In the

18 motion for rehearing, it clearly stated -- and

19 I can show it to the Court, I can read you the

20 actual language from Weiss, Serota's

21 memorandum; but in it, they specifically talk

22 about the BRQ. There is no question that the

23 Fourth knows about it.

24 And in their argument, they say --

25 THE COURT: It was de nova. They could
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1 have -- they accepted it, correct?

2 MR. ZESKIND: They could have accepted it.

3 THE COURT: They could have taken more.

4 MR. ZESKIND: Absolutely.

5 THE COURT: They were not stuck with what

6 was only in the non-record.

7 MR. ZESKIND: No. They were limited to

8 what they considered.

9 THE COURT: I know there was a motion for

10 rehearing. You raised the issue.

11 MR. HOLLANDER: They raised the issue.

12 Here is what they asked for. They said

13 the facts, not of record but consistent with

14 how the programs are operated, would have shown

15 that the vendor's initial review of images is

16 not a discretionary exercise but rather carried

17 out pursuant to the documented set of objected

18 criteria specified by the City.

19 At minimum, they remanded it to county

20 court and are required for further fact finding

21 to provide the City with an opportunity to --

22 THE COURT: I was warned. Why in the hell

23 did they do that?

24 MR. HOLLANDER: That's what they asked

25 for.
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1 MR. ZESKIND: That's what we asked for on

2 hearing. We were already granted a rehearing

3 and --

4 MR. HOLLANDER: The point is to sit here

5 and say the Fourth doesn't know, BRQ does not

6 exist is not true.

7 THE COURT: This is helping me think this

8 through because while Arem is clear in certain

9 ways, it is really unclear in other ways. They

10 totally seem to ignore the BRQ. I could not

11 understand why.

12 MR. HOLLANDER: Well, in the initial

13 opinion at the initial hearing in front of

14 Judge Miller, the BRQ hadn't come up. To be

15 honest, up to that point, I had been to court

16 for a lot of red light camera tickets, and the

17 word "BRQ" had never been mentioned. I never

18 heard of the term "BRQ."

19 THE COURT: Do you think -- do we know if

20 they considered it at all?

21 MR. HOLLANDER: The Fourth DCA? I don't

22 have any idea. However, on a rehearing --

23 motion for rehearing, they did.

24 THE COURT: Did you do the argument?

25 MR. HOLLANDER: It wasn't oral argument.
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1 THE COURT: There was no oral argument in

2 front of the Court?

3 MR. HOLLANDER: Right.

4 So I believe Judge Miller did not know

5 about it.

6 However, the Fourth knew about it in the

7 motion for rehearing. It was barely mentioned.

8 THE COURT: Is there a memo you-all can

9 provide me with whatever you --

10 MR. MANDEL: Our law firm, Ed Guedes is

11 our chief appellate counsel. He is the one who

12 handled Arem on behalf of the City of

13 Hollywood. In a written submission to Your

14 Honor, I mean, we'll answer all these questions

15 in detail.

16 THE COURT: It is really an important

17 issue.

18 MR. MANDEL: Agreed.

19 THE COURT: It's almost the crux of one of

20 their big pieces, and that's whether -- how

21 much this fettered, unfettered discretion with

22 ATS.

23 MR. ZESKIND: The issues before Judge

24 Miller, the trial Court, the reason why the BRQ

25 did not come up, the initial review was not the
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1 issue -- was not the reason why their citation

2 was dismissed. She was looking at the

3 transmittal to the Court and the mailing of the

4 citation. Go to the questions that were

5 certified; it had nothing to do with the

6 initial.review. It didn't come up even on

7 appeal until the original motion for rehearing

8 by Arem. That's the first time that the

9 initial review became an issue. And so there

10 was no reason --

11 THE COURT: The judge didn't think it was

12 important versus what you guys think?

13 MR. MANDEL: We'll certainly address that.

14 THE COURT: That's one of the big issues.

15 MR. DIETZ: I would like to also weigh in

16 on that.

17 Mr. Hollander's firm, The Ticket Clinic,

18 is involved all around Florida, right? So as

19 he said, Mr. Badger was down here. I'm up

20 north handling the Panhandle.

21 The motion that The Ticket Clinic files in

22 all the cases -- it's the same motion in over

23 1,000 cases -- was filed in Arem. The Attorney

24 General, thinking that that was the same motion

25 that the Attorney General has never lost on in
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1 1,000 cases, it would not show up at this

2 hearing. So it didn't show up.

3 THE COURT: Did they file a different type

4 of motion in front of Judge Miller?

5 MR. DIETZ: There is no motion in the

6 initial Arem case that argues these issues. It

7 was that same thousand case motion that argues

8 all these other issues.

9 THE COURT: So Judge Miller pulled those

10 issues out of their --

11 MR. DIETZ: No. Well, there is no

12 transcript.

13 MR. ZESKIND: I can speak to that.

14 MR. DIETZ: There was a ruling on their --

15 what was in the Arem record was the order of

16 the Court, the third amended order, the

17 transcript of the rehearing, not the original

18 hearing, and the contract was the evidence or

19 what the Fourth DCA considered.

20 So when the Court -- when it went up on

21 appeal, as Mr. Zeskind said, it wasn't even

22 argued in the initial brief process.

23 Furthermore, in the lower court, the only

24 evidence of the prereview process was during

25 the motion for rehearing, the prosecutor was
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1 trying to make a point about something else,

2 and Judge Miller just said I'm not even sure

3 that's --

4 THE COURT: Do they have prosecutors in

5 Broward doing traffic?

6 MR. DIETZ: Municipal prosecution.

7 MR. HOLLANDER: City prosecutors. The

8 City of Hollywood had Julie Casanova. That was

9 the person at that time.

10 MR. DIETZ: Anyway, Julie Casanova

11 mentioned something about the prereview

12 process. The Court says I'm not even sure

13 that's constitutional. She said, well, I have

14 a person from ATS to testify. The Court said,

15 nor we are not hearing any testimony. You

16 know, it is not relevant to this case.

17 So in the lower court, as far as we know,

18 in the trial court, with no transcript, the

19 transcript for rehearing, the prereview process

20 is not part of the case. That's the reason why

21 when it went up on appeal, it wasn't argued in

22 the Weiss, Serota initial brief. It only

23 started becoming argued in the response.

24 MR. ZESKIND: No. There was no response

25 brief in the motion for rehearing.
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1 MR. DIETZ: It only started in the motion

2 for rehearing.

3 THE COURT: By?

4 MR. DIETZ: Arem 1 was decided in the

5 City's favor, and then in the motion for

6 rehearing, the prereview process gets

7 presented. And then we know in the second

8 motion for rehearing, that was the focus, but

9 the Court wasn't going back on a third motion

10 for rehearing. And so whatever was argued in

11 Weiss, Serota's brief on the second motion for

12 rehearing, it wasn't addressed.

13 So for the Court to address the business

14 rules, it would have had to have been done in

15 the record somewhere. It wasn't in the record

16 somewhere.

17 THE COURT: Well, it didn't really have to

18 be because they did it de nova. They could

19 have done anything they wanted to do, and they

20 obviously did.

21 MR. DIETZ: It is not in the record.

22 Right. They can do a de nova hearing.

23 They do a de nova hearing based on what is in

24 the record. It is not in the record, so --

25 THE COURT: There is no record.
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1 MR. ZESKIND: That is why they focused

2 only on one provision of the contract.

3 MR. DIETZ: That is why the one sentence

4 in the contract that says --

5 THE COURT: Exhibit A.

6 MR. DIETZ: -- ATS -- right, that taken in

7 a vacuum is the thread of rationale.

8 THE COURT: This is what you were trying

9 to argue when we had our phone conversation six

10 weeks ago, and yes, but no.

11 MR. DIETZ: So with that, the Court, they

12 basically denied the second motion for

13 rehearing, I mean, potentially saying it is not

14 in the record, and it is not.

15 THE COURT: All right. Assuming the

16 legislature gives the vendor authority or

17 delegates police powers, can -- I guess the

18 question is can the legislature even delegate

19 police power to a private vendor anytime?

20 Now, you mentioned that in one of your

21 cases, but I did not think that was quite

22 frankly a very strong argument when you talk

23 about the lien issue. This is a different kind

24 of police power because the lien issue isn't

25 going to end somebody up in jail in this cap.
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1 So can they -- and the Fourth doesn't

2 really address it except they kind of sort of

3 get into this discretion versus nondiscretion

4 argument. But is there any case law

5 specifically on what police power can be given

6 to a private party?

7 MR. ZESKIND: There is. We can include

8 that in our brief.

9 I would also point out that there are lots

10 of other instances where police power is

11 delegated in situations where a lot more is at

12 risk. I mean, federal -- companies run federal

13 prisons, private companies.

14 MR. DIETZ: State, too.

15 MR. ZESKIND: I mean, that's based on they

16 are able to do that because certain guidelines

17 are given to them that allow them to run it.

18 THE COURT: These are some of my

19 questions.

20 MR. DIETZ: Your Honor, with regard to

21 that issue, the fact is that I cite to Bush

22 versus Gore. The legislature had the power to

23 do anything they want as long as --

24 THE COURT: They can as long as it is

25 constitutional, and I understand you go through
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1 that.

2 MR. DIETZ: So in this case -- and you can

3 only have a legal delegation.

4 THE COURT: I understand.

5 MR. DIETZ: What is before this Court is

6 once you receive these facts, and I would

7 agree -- I would agree with the Arem decision

8 if ATS by itself was making the decision of

9 what videos were processed.

10 THE COURT: Without the business

11 agreement.

12 MR. DIETZ: As soon as it has those in

13 place, then it is a ministerial.

14 THE COURT: Then it is not fettered, not

15 unfettered, which is not your argument.

16 MR. DIETZ: Not only by argument. Our

17 argument is that then it is a ministerial act

18 and dismissal is not proper.

19 If you find, though, .that it is fettered

20 and it is still police power, then it is still

21 allowed. It would have to go through -- which

22 is the reason why I asked what service does

23 this do for the police department.

24 The answer is that it saves them reviewing

25 700 videos a day. The testimony is they look
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1 at 700 videos a day; the police department only

2 looks at 3, 400 -- 2 to 300 videos a day. So

3 it saves officer time, and once it has a

4 rational basis, if you find that this is a

5 ministerial act, then you have to overcome the

6 presumption of constitutionality and the

7 rationality.

8 And the rationality is it saves the

9 officer time. Therefore, it is not

10 unconstitutional.

11 THE COURT: Is there any greater

12 discretion that the City of Hollywood had that

13 Aventura didn't have or are the business rules

14 of Hollywood pretty much the same as they are

15 for Aventura?

16 MR. HOLLANDER: Well, the business rules

17 of Aventura are consistent to what I have seen

18 in Fort Lauderdale and Boynton and --

19 THE COURT: Not Hollywood, though?

20 MR. HOLLANDER: We have --

21 THE COURT: That's the case here.

22 MR. HOLLANDER: After we -- we also have

23 Davie, too, but after we had the Arem court

24 decided, Hollywood and Davie are not in that

25 court, that I'm aware of.
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1 THE COURT: Have you seen the business

2 rules of Hollywood?

3 MR. DIETZ: Your Honor, the business rules

4 are the unique -- well, actually, the contract

5 and the business rules are the uniqueness that

6 all cities have, which is the reason why I'm

7 going around the entire state doing these

8 hearings. So they are unique, each --

9 THE COURT: I understand. But my question

10 is is there anything --

11 MR. ZESKIND: In the form you are asking?

12 THE COURT: Is there any greater

13 discretion that Hollywood had or Aventura has

14 compared to the --

15 MR. HOLLANDER: It is the same and the

16 discretion is very similar, but it does allow

17 for ATS to make decisions. What is clearly a

18 violation? What is over the line? Is the

19 video sufficient?

20 All those same type of terms are all in

21 the same BRQs, Fort Lauderdale, Boynton, Tampa.

22 Again, I haven't seen Hollywood. They are all

23 very similar.

24 THE COURT: Hang on.

25 MR. GOLD: The BRQ is really a red
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1 herring. Basically, all the standards say take

2 a look and give us your opinion if the guy is

3 across the line or not. That's what it

4 sounds --

5 THE COURT: I don't know if that's

6 accurate or not because when they get -- they

7 seem in the Fourth to say, okay, you can

8 review, but it has to be -- you know, you have

9 to use a lot of -- you can't use your own

10 discretion. It has to be the discretion of the

11 City to make that decision. And the business

12 rules are the only thing that would do that.

13 MR. GOLD: Really look at the business

14 rules, what is evident. You decide if it's

15 behind the stop line. If it is behind the stop

16 line, that's the law anyway, behind the stop

17 line. They are deciding from an angular shot.

18 They are deciding their --

19 THE COURT: I'm not trying to decide now.

20 I'm just trying to inform -- I think it is an

21 important issue.

22 MR. DIETZ: I would agree the intricate

23 part of the business rules really are not

24 relevant, and I almost agree that the contract

25 and the business rules in a way are not
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1 relevant because your decision is whether

2 Aventura and ATS, not based on the contract

3 document, based on the business rules, is

4 allowing ATS to have an unfettered police power

5 in practice.

6 So in practice, regardless of what the

7 business rules say, regardless what the

8 contract says, if in practice they are not

9 exercising an unfettered police power, then the

10 decision of this Court has to be to deny the

11 motion to dismiss.

12 So, yes, I would say it is important that

13 there are business rules in place, but what

14 they actually say doesn't matter. It matters

15 what actually is occurring, whether there is an

16 unfettered discretion for determination of the

17 Court.

18 MR. HOLLANDER: If I may say one thing in

19 response. You said on more than one occasion

20 the term "unfettered." I know the City is

21 really hanging their hat on that.

22 THE COURT: The Fourth mentioned it in the

23 last line.

24 MR. HOLLANDER: They say it one time. If

25 you read the holding of the case --
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1 THE COURT: I was stunned. I was looking

2 for it.

3 MR. HOLLANDER: Nowhere else, Judge.

4 THE COURT: It comes at the very last

5 couple of lines.

6 MR. HOLLANDER: If you read the whole --

7 THE COURT: It is still printed.

8 MR. HOLLANDER: I understand. They are

9 hanging their hat on that one word.

10 THE COURT: I don't blame them.

11 MR. HOLLANDER: If you read the holding,

12 it says we find that the City is not authorized

13 to delegate the police power of entering into a

14 contract. It allows for a private vendor to

15 screen data and decide whether a violation has

16 occurred before.

17 THE COURT: I'm reading it thinking the

18 same thing as I read along. I get to this last

19 line then, and it says the City also lacks the

20 lawful authority to outsource to a third-party

21 vendor the ability to make an initial review of

22 the computer images of the purported violations

23 and then use the word, "unfettered."

24 MR. DIETZ: So we know -- so we know the

25 first half of that sentence taken by itself is
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1 incorrect. The first half of that sentence is

2 because we know in 316.083(1)(a) it is legal

3 because it is part of the statute.

4 So in order to find --

5 MR. GOLD: It doesn't prohibit it. It

6 doesn't authorize it. It just doesn't

7 prohibit.

8 MR. DIETZ: So the only way --

9 THE COURT: I'm not sitting in appeals of

10 the Fourth. So, I mean, I'm kind of stuck with

11 their language as well at this point.

12 So let me go through a couple of other

13 little questions. I think I'm almost done.

14 The other issue I want to look at is --

15 this is one of the frustrating parts to me of

16 the opinion. In the very first part of the

17 opinion, looking at the question that was

18 certified, they talk about hitting the

19 accepting button on the NOV. They seem to

20 indicate that maybe it is okay for the NOV, but

21 that's not actually setting the process in

22 motion for the UTC. But they never come back

23 and address that.

24 MR. HOLLANDER: In Aventura it is.

25 THE COURT: Well, they changed it.
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1 MR. HOLLANDER: Not for our case today.

2 MR. DIETZ: Not that purpose, not that

3 portion.

4 THE COURT: As of October 1, 2014, it

5 comes back to issue the UTC.

6 MR. HOLLANDER: For a second review.

7 THE COURT: I know.

8 So I want -- that's another area of my

9 focus, you know, because I thought the Fourth

10 was not very clear on that issue, and so I

11 would like to get your judgment on what you

12 think they meant by that because they just --

13 they raise it, they put it out there and then

14 they don't really answer it unless you think

15 they do.

16 MR. DIETZ: Well, Your Honor, the notice

17 of violation is a presuit stage. There is no

18 fine that is paid because of that. That's not

19 a police power, because if the citation does

20 not go out, a notice of violation is not

21 enforceable.

22 THE COURT: But it seems to me what they

23 are saying under this is that the accept button

24 on the first round only does the NOV, and there

25 almost should be a second process which
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1 apparently Aventura must have thought because

2 they changed their process -- a second process

3 in place.

4 So I don't know is what I'm telling you

5 because it is not very clear in this opinion,

6 and I would like to get the benefit of your

7 thoughts on that issue.

8 MR. GOLD: The frame you probably want to

9 know, does Arem require a second review before

10 the UTC is issued?

11 THE COURT: Perfect. Thank you.

12 The other issue they touch on a little

13 bit, again, not 100 percent clear, and it may

14 be addressed in this circuit court case I

15 haven't read yet, is the issue of the process

16 by the vendor sending the information to the

17 clerk versus the City sending it, and

18 whether -- and going a little further, is it

19 set up in a way that the police officer's

20 signature and badge number are accurate enough,

21 appropriate enough or if that process is okay,

22 and it does run afoul with Arem. I am not sure

23 they even get into it clearly enough at all. I

24 have to take a look at that.

25 MR. DIETZ: That's not addressed in Arem
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1 2.

2 MR. GOLD: That's the statute.

3 THE COURT: Take a look and see if the

4 statute -- if it does run afoul with the

5 statute; you know, what you-all think on that

6 issue.

7 I guess the last question, and more

8 looking at it, too, you know, what are my

9 parameters as a county court judge looking at a

10 DCA opinion? What are my options? Am I very

11 limited to just, you know, if I find the

12 process is the same, go with the Fourth?

13 Do I have any discretion to change what

14 they have done?

15 I don't know yet. I have to go look at

16 that as well.

17 Other than that, I hopefully -- how long

18 is it going to take to get it?

19 MR. HOLLANDER: We were thinking in July.

20 MR. ZESKIND: You need longer?

21 MR. HOLLANDER: Are you going to get the

22 . transcript first?

23 THE COURT: It is up to you to decide.

24 I'm on vacation from the 11th to the 19th

25 of July and then again like August 1st to about
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1 the 23rd.

2 The faster you get it to me. I honestly

3 can still work on it when I'm out.

4 MR. HOLLANDER: Is there a certain number

5 of days from the date getting the transcript?

6 THE COURT: Look, it is up to you. You

7 guys are in the bigger rush. I'll deal with it

8 whenever you get it to me. It is going to take

9 me some time once I get it all back, sort it

10 out. Our lawyers are here in court with me

11 today, too. We have been studying this for a

12 while, too. I think we have a grip on the

13 issues.

14 Reasonable, a couple of weeks to get me

15 something back? We'll go from there. It's

16 going to take some time to get the transcript.

17 MR. DIETZ: That's fine.

18 THE COURT: If I think of any more issues,

19 our lawyers will send you some in the next

20 couple of days.

21 (Whereupon, the hearing was concluded at

22 4:45 p.m.)

23

24

25
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131:3 133:7 253:2

3rd 1:22 113:22
3:30 156:24 168:23

168:23
30 111:22 126:13

161:22 182:22,22
182:25 184:13,14
186:21 188:25
191:19 197:20
199:14 204:16,23

30-second 191:2
30-some-odd 8:22
300 58:16 253:2
3050 182:25
31 37:22 52:7,9 53:19

53:19 54:2 165:13
316.0083 54:10 107:5

139:7 142:23
316.074 107:2 139:7
316.075 120:21

138:25 139:7 147:8
316.075(1(c)1 106:21
316.083(1)(a) 238:16

258:2
33125 1:15 113:15
33133 2:8 114:8
33316 1:23 113:23
33334 2:12 114:12
33602-5242 2:3 114:3
35 39:17
3850 182:19

4
4 3:22 22:12,16 38:7

115:17 131:6,8
156:24 165:14
196:11

4,000 184:11
4.1 22:25 93:21 94:4

99:6,14 196:22

4.2 23:24 75:18,19
76:7 77:6 99:7,14
198:13

4.3 25:5 78:22 79:12
95:1,18 98:12 99:4
108:3,4 200:11

4.4 26:18 83:2 84:10
89:21,25 203:20

4.5 27:21 89:10,13
4.5A 27:25
4.6 28:16 29:10
4.7 30:9 87:12 99:10

205:16
4.8 31:1
4:45 1:14 113:14

262:22
40 188:9 231:17
40-plus 217:3
400 253:2
45 3:5

5
5 204:24
5,000 78:12
5.7 133:11,22
50 58:19 59:11,16

61:3 180:9
50,000 231:17,17
500 231:8
501 2:3 114:3
57 3:6

6
6 22:12 31:17,18

165:14
6.1 31:24 37:21 74:15
6.2 32:12 90:3,14

100:12
6.2A 32:25
6.3 33:16
6.4 34:4
6.5 34:17
6.6 35:10
60 111:23 188:9

210:22,24
65 39:14

7
7 36:7,10 37:8 183:18
700 2:11 1 14:11

252:25 253:1
75 180:9
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770 182:12

8
8 58:10 149:6
8th 52:4
8-hour 148:17

9
9 37:22
90 162:22,23 1 81:17

181:18 186:4,4
90-degree 77:2

199:17
90-percent 184:12
954-525-2221 1:23

113:23
96 3:5
99 159:12

t

United Reporting, Inc.
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IN THE COUNTY COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, by and through the TRAFFIC DIVISION
CITY OF AVENTURA, CASE NO. A3690ZE

Plaintiff,
v.

LUIS TORRES JIMENEZ,

Defendant.

PLAINTIFF'S NOTICE OF SUPPLEMENTAL AUTHORITY
FILED IN RESPONSE TO THE COURT'S INQUIRY

Plaintiff, City of Aventura, hereby files this notice of supplemental authority in response

to the Court's inquiry during the hearing held on October 13, 2015. Specifically, the City brings

to this Court's attention the following:

1. The Third District Court of Appeal's decision in State v. Harrill, 679 So. 2d 34

(Fla. 3d DCA 1996). In Harril, the court reversed a trial court's order invalidating an

Administrative Memorandum that "summarized the agreement of the county court judges

responsible for DUI cases that maintenance documents and logs for intoxilyzers, and certain

other documents . . . . The purpose was to simplify production of maintenance documents

routinely requested of the state in DUI cases . . . ." Id. at 35. A copy ofHarril is attached hereto

as Exhibit "A".

2. This Court's Order in State v. Vanderpool, 2011 WL 2742641 (July 6, 2011). In

Vanderpool, this Court held an evidentiary hearing to set the framework and guidelines for the

admissibility of evidence in all red light camera cases in traffic court within Miami-Dade County

and ordered "that the evidence objected to shall be admissible in red light camera violation cases

as provided above" and further stated that "[a]n Administrative Memorandum will be created

WEISS SEROTA HELFMAN GOLE & BIERMAN, P.L.
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CASE NO. A3690ZE

adopting the findings of this order which will govern the evidentiary requirements in red light

camera proceedings." Id. A copy of Vanderpool is attached hereto as Exhibit "B".

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served via E-Portal

upon the following counsel of record this 14th day of October, 2015:

Ted L. Hollander, Esq. Robert Dietz, Esq.
(TedHollander@theticketelinic.com) (robert.dietz@myfloridalegal.com)
Gold and Associates, P.A., Assistant Attorney General
d/b/a The Ticket Clinic, a law firm Office of the Attorney General
2298 S. Dixie Highway General Civil Tampa Bureau
Miami, Florida 33133 501 E. Kennedy Blvd., Suite 1100

Tampa, Florida 33602-5242
Counselfor Defendant

Counselfor the State ofFlorida

WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.
2525 Ponce de Leon Boulevard
Suite 700
Coral Gables, Florida 33134
Telephone: (305) 854-0800
Facsimile: (305) 854-2323

By: Isl Samuel L Zeskind
EDWARD G. GUEDES
Florida Bar No. 768103
Prim. E-mail: eguedes@wsh-law.com
Sec. E-mail: szavala@wsh-law.com
SAMUEL I. ZESKIND
Florida Bar No. 043033
Prim. E-mail: szeskind@wsh-law.com
Sec. e-mail: ozuniga@wsh-law.com

Counselfor City ofAventura

2
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State v. HarriH, 679 So.2d 34 (1996)

Fredericka Sands, Assistant Attorney General, for
679 So.2d 34 appellant.

District Court of Appeal of Florida,
Third District. Michael A. Catalano, Miami, for appellee.

The STATE of Florida, Appellant, Before NESBITT, COPE and SHEVIN, JJ.
v.

Wade HARRILL, Appellee. Opinion

No. 95-3291. | Aug. 14, 1996. PER CURIAM.

Defendant charged with driving under the influence We reverse the order granting defendant Wade Harrill's
(DUI) in county court filed petition for writ of prohibition petition for a writ of prohibition on speedy trial grounds.
on speedy trial grounds; The Circuit Court, Dade County, The order correctly states that the issue on prohibition
Amy Dean, J., granted defendant's petition, and state was "whether the continuance granted on September 14,
appealed. The District Court of Appeal held that 1994 was appropriately charged to [Harrill]."
continuance granted for state to produce missing
documents was properly charged to defense. In this county court prosecution for driving under the

influence ("DUI"), the State responded to Harrill's
Reversed and remanded. discovery request on August 25, 1994. The State indicated

that in accordance with Administrative Memorandum
Cope, J., concurred in separate opinion. 94-4 of the County Court Criminal Division, the

intoxilyzer maintenance documents and logs would be
available for inspection and copying in the Justice
Building library during regular working hours. Defense
counsel waited almost three weeks, from August 25 until

West Headnotes (1) September 14-the day of trial-before going to look at the
documents. When defense counsel did so, he found that
the maintenance documents for July 1994 were missing

[1] Criminal Law from the notebook. On that day-the day of trial-defense
@~Delay Caused by Accused counsel informed the State that the July 1994 documents

were missing and asked that they be produced.
Continuance granted upon request of defense
counsel for state to produce missing Harrill appeared before the county court and requested a
maintenance documents for breath test machine continuance. Harrill argued that the continuance should be
was properly charged to defense, for speedy trial charged to the State because the July 1994 maintenance
purposes, though defense counsel submitted documents were missing from the documents produced.
timely follow-up request for same documents in The county court ruled that since Harrill had taken no
different case, where defense counsel waited action to procure the documents in this case prior to the
until first day of trial, almost three weeks date of trial, Harrill would be granted a continuance but it
following date state indicated documents were would be a defense continuance. The ruling was correct.
available for inspection, before examining If Harrill truly wanted a speedy trial, he should have
documents. speedily examined the documents as soon as the state

made them available for production.

1 Cases that cite this headnote In granting Harrill's petition for writ of prohibition, the
circuit court recognized that Harrill had not taken timely
action in the present case in order to obtain the July 1994
documents. The circuit court excused this shortcoming by
accepting Harrill's counsel's *35 argument that on

Attorneys and Law Firms September 7, he had submitted a follow-up request for the
July 1994 documents in a different case. However,

*34 Robert A. Butterworth, Attorney General, and regardless of what Harrill's counsel may have done in

htbwNext © 2015 Thomson Reuters. No claim to original U S Govemment Works. 1
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State v. Harrill, 679 So.2d 34 (1996)
21 F a. L. Weekly D1857

some other case, it is counsel's obligation to take timely First, the circuit court should not have reached this issue
action in this case. because defendant never presented this argument in the

county court at the September 14 hearing. In fact, the
Therefore, the court erred in finding that the continuance record reflects that defendant followed the instructions
was improperly charged to the defense. Zy/a v. Cohen, within the Administrative Memorandum by inspecting the
Case No. 95-993, - So.2d -- [1996 WL 444176] (Fla. documents in the Justice Building library, and submitted a
3d DCA Aug. 7, 1996) (corrected opinion). In sum, the follow-up request on the standard form prescribed by the
record does not support a finding that Harrill's defense Administrative Memorandum-although defendant did not
was prejudiced. See State v. Del Gaudio, 445 So.2d 605, take these steps until the day of trial.
610 (Fla. 3d DCA) ("The existence of prejudice is the
sine qua non for relief from a discovery violation."), Second, the Administrative Memorandum is not properly
review denied, 453 So.2d 45 (Fla.1984). Therefore, viewed as constituting an administrative order as defined
prohibition was improperly granted, in Florida Rule of Judicial Administration 2.020(c). In my

view, a memorandum governing procedure or
In so holding, we also reverse the portion of the court's administrative matters within a single division of the
order that declared invalid Administrative Memorandum county (or circuit) court does not constitute an
94-4 administrative order for purposes of Rule 2.020(c) and

may properly be issued by the administrative judge. To
The order granting the petition for prohibition is reversed hold otherwise would defeat the purpose of having
and the cause is remanded for further proceedings administrative divisions.'
consistent herewith.

Finally, for the purposes of the present case the validity or
Reversed and remanded, invalidity of the Administrative Memorandum is much

ado about very little. Even if there were any infirmity in
the Administrative Memorandum, that would not provide
any solace for the defendant. The Administrative
Memorandum promulgated a form for the defendant to fill

NESBITT and SHEVIN, JJ., concur. out if any of the intoxilyzer maintenance documents were
missing, and allowed the state five working days to
produce the missing documents. If the Administrative

COPE, Judge, specially concurring. Memorandum did not exist, then it would simply mean
*36 that mstead of using the standard form promulgated

I join in the majority opinion, and add the following by the Administrative Memorandum, defendant would be
observations about Administrative Memorandum 94-4. obhged to mform the state of the missing documentsorally or by letter and/or file a motion to compel
The circuit court ruled that Administrative Memorandum Production of the missing documents. Attacking the
94-4, issued by the administrative judge of the county Admmistrative Memorandum does not reheve the
court, criminal division, was invalid.2 The court reasoned defendant of the obligation to take timely and appropriate
that the Administrative Memorandum was in substance an action to request the documents and follow up if need be.
administrative order as defined by Florida Rule of Judicial
Administration 2.020(c). The court concluded that there
had to be a written delegation of authority from the chief All Citations
judge to the administrative judge in order to authorize the
issuance of the Administrative Memorandum or, 679 So.2d 34, 21 Fla. L. Weekly D1857
presumably, the chief judge of the court would also have
to sign the Administrative Memorandum.

Footnotes

1 The Administrative Memorandum summarized the agreement of the county court judges responsible for DUI cases that
maintenance documents and logs for intoxilyzers, and certain other documents, would be maintained on file in the
library of the Justice Building during working hours. The purpose was to simplify production of maintenance documents
routinely requested of the state in DUI cases. The Administrative Memorandum also stated that if a document was
missing, then counsel should so advise the state on a standard form provided for that purpose, and the state would

Net
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21 Fla. L. Weekly D1857

have five working days to supplement the library file.

2 The Administrative Memorandum is summarized in footnote 1 of the majority opinion.

3 It may be desirable to have a formal delegation of authority from the chief judge to the administrative judge, but I do not
think it is required.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.

WestiawNext © 2015 Thomson Reuters. No claim to original U S. Government Works. 3
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State v. Vanderpool, 2011 WL 2'742641 (2011)

2011 WL 2742641 (Fla.Cir.Ct.) (Trial Order)
Circuit Court of Florida.

Miami-Dade County

The State of Florida, Plaintiff,
v.

Jason VANDERPOOL, Defendant.

No. 8751 LAH.
July 6, 2011.

Traffic Division

West Headnotes (1)

[1] Criminal Law®Particular filets

Sufficient evidence of the routine practice for mailing notices of violation and uniform traffic citations to the
registered owners of vehicles committing red light camera violations gave rise to a presumption that statutory
mailing requirements were met, and that the notices and citations were received by the registered owners;
representative of vendor that provided red light cameras and representative of its print and mailing vendor testified
as to how the names and addresses of registered owners were obtained electronically and used to print the notices or
citations, and how the notices and citations were stuffed into envelopes, sorted, and taken to the post office for
mailing. West's F.S.A. §§ 90.406, 316.0083.

Cases that cite this headnote

Order on Motion to Exclude Evidence

Steven Leifman, County Court Judge.

THIS CAUSE came on to be heard on May 25, 2011, to resolve challenges raised by the Defendant regarding the admission
of evidence in the trial in this matter. The Court having considered the testimony, argument of counsel, written memoranda
filed by counsel, and being otherwise fully advised in the premises, finds:

The Defendant is charged by Uniform Traffic Citation (UTC) with failure to obey a traffic control device which was detected
by a traffic infraction detector (red light camera) as authorized by § 316.0083, Fla. Stat. (2010). On May 25, 2011, this Court
held an evidentiary hearing to resolve challenges which have been raised in numerous cases to evidence presented to prove
the red light camera violations, using Defendant's case as a vehicle to resolve these recurring issues.

MAILING REQUIREMENTS
West awNext © 2015 Thomson Reuters. No claim to original U S Government Works
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State v. Vanderpool, 2011 WL 2742641 (2011)

Florida Statute § 316.0083 provides that notification of violation (NOV) shall be sent to the registered owner of the vehicle
by first-class mail within 30 days of the violation, further when payment is not made within 30 days of this notification, a
UTC shall be issued and delivered by registered mail to the registered owner. The Defense argues the statute requires the
issuing agency (City), in every case, to provide proof that both the NOV and UTC were timely mailed. Additionally, in the
case of the UTC, proof is required that it was delivered to the registered owner. Absent this proof, Defense argues that the
case must be dismissed because timely mailing of these documents is a condition precedent to the case proceeding.

It has long been the rule that properly addressed stamped mail is presumed to have been received. Proof of the general office
practice of the business satisfies the requirement of due mailing and creates the presumption that the ordinary course of
business was followed. Brown v. Gigen Industries, Inc., 281 So.2d 897 (Fla.1973). There is no need for evidence to be
presented in a particular case that the actual mailing took place. Id. Admission of evidence of the routine practice of a
business has been codified in § 90.406, Fla. Stat., which states:

Evidence of the routine practice of an organization, whether corroborated or not and regardless of the
presence of eyewitnesses, is admissible to prove that the conduct of the organization on a particular
occasion was in conformity with the routine practices.

There are two requirements to create the presumption, 1) the mail was correctly addressed to the registered owner as
contained in Florida Department of Motor Vehicles (DMV) records, and 2) testimony of the customary general office
practice regarding mailing.

At the hearing there was extensive testimony about the procedures that are employed in mailing of both the NOV and UTC.
The Court heard from Georgiann Blaze, a representative of American Traffic Solutions (ATS), the vendor which contracts to
provide red light cameras to a number of cities in Miami-Dade County; Larry Ludke, President of Questmark, the print and
mailing vendor used by ATS; and Abby Jenkins, a representative of Affiliated Computer Services (ACS), the vendor which
contracts with the City of Miami Beach to provide red light cameras, and uses DECCAN as a print and mailing vendor. The
name and address of the registered owner of the vehicle is obtained by ATS electronically via a secure network from the
National Law Enforcement Telecommunication System (NLETS), which is the same source used by police departments to
determine the registered owner of a vehicle. In the case of ACS, the owner information is also obtained electronically either
through NLETS or DMV. Both ATS and ACS transmit the information to have the NOV or UTC printed and mailed to its
vendor electronically in batch files. Along with the batch files, ATS also sends a manifest for each NOV or UTC to be
printed and mailed. Upon receipt Questmark matches the manifest file to the NOV or UTC as a quality control. The NOV or
UTC is then automatically by computer printed, stuffed into envelopes, and sorted. At the end of the day the daily production
is taken to the post office where verification of the number of pieces submitted for mailing is provided on USPS Form 3620.
Questmark electronically provides ATS with a return manifest with the date the NOV or UTC was mailed. This same type of
electronic mailing verification is provided to ACS by its vendor.

This Court finds that there is sufficient uncontroverted testimony of the routine practice in mailing both the NOV and UTC to
raise the presumption that the mailing requirement of the statute has been met and the notice was received by registered
owner of the vehicle.

OWNERSHIP OF VEHICLE

The Defense argues because § 316.0083 makes the registered owner of the vehicle liable, it is the City's burden to prove
ownership. It is the Defense's position that a certified copy of DMV records showing the license tag depicted in the
photograph is registered to the Defendant is required to prove ownership. The Defense objects to any other means on the
grounds that this information was obtained through hearsay. The Defense has made no assertion or offered any evidence that
the current process by which City obtains tag registration information is identifying incorrect owners. The City believes that
the statute creates a presumption of ownership which exempts the requirement of proofof ownership.

At the hearing there was substantial evidence presented as to how ATC captures the tag information from the photographs
taken by the red light camera. The program is able to recognize and read the tag number from a photograph. An ATS

MhNar © 2015 Thomson Reuters No claim to original U S. Govemment Works 2
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employee then verifies that the computer correctly recorded the tag number. Only a very small number of errors were found
by the vendor that required correction. To obtain the name of the registered owner of the tag, as explained above, ATS's
computer automatically connects to NLETS, the same service used by City police, which provides the information contained
in the DMV. records electronically through a secure network. The information received from NLETS can not be altered by
ATS. The process used by ACS is similar, except it does not use the computer to read and record the tag number; this is done
by an employee who looks at the tag in the photograph and enters the data into the computer. ACS also obtains the registered
owners information via electronic means either through NLETS or DMV directly. Because the registered owner's
information is obtained electronically by computer the information is not hearsay. This Court finds that it would be an
excessive burden to require a certified copy of the DMV records. The law does not require evidence to be perfect but only
that it be credible and reliable. The evidence presented showed the process used to obtain ownership records produces
reliable information which is sufficient to show ownership. The Defense clearly has the ability to dispute an error in the
citation by presentation of a defendant's vehicle registration.

UTC ISSUING OFFICER'S COURT ATTENDANCE AND TRAINING

The testimony presented is that the City of Aventura uses only qualified police officers to review the video and issue a UTC
for red light camera violations. Due to the volume of cases, the police officer who issued the UTC does not appear in court.
When notice of a hearing is received, an evidence packet for that UTC is prepared by the officer and up-loaded for
presentation m court on a laptop computer. A public service aide acting as the custodian of the records attends court to
present the video and photograph evidence prepared by the officer. The Defense has objected to this practice alleging that
issuing officer must be present. The Court does not find it necessary for the issuing officer to be present. The UTC is the
charging document in these cases which hinge on the evidence contained in the photographs or video. As long as the
custodian of the record has the necessary documentation in the packet prepared by the officer for the court, it is not required
for the issuing officer to be present.

The Defense also argues, because § 316.0083(1)(a) indicates the City may authorize a traffic infraction enforcement officer as
described in § 316.640 to issue the UTC, that the City must prove every officer has completed the traffic enforcement
procedures and court presentation training described in § 316.640(5)(a) to be authorized to issue red light camera violations.
The defense went to great lengths to question sworn police officers whether they had attended the STEP training program
required for traffic infraction enforcement officers. While this training is a minimum requirement for a person to be qualified
to issue a UTC under the statute, it by no means prohibits a person otherwise qualified to issue a UTC from doing so. Florida
Statute § 316.640 sets up a hierarchy of law enforcement officers qualified by the Department of Law Enforcement to enforce
traffic laws giving sworn police officers the highest vested power. Clearly, § 316.0083(1)(a) permits the City, if it chooses, to
use someone less qualified than a sworn police officer to enforce a red light camera violation, but does not limit the inherent
authority of a police officer to enforce this statute. Therefore, the Court finds that as long as the person issuing the UTC
testifies they are qualified by the Department of Law Enforcement as a certified police officer or certified traffic infraction
enforcement officer no proof of their actual training is required. However, if the issuing officer does not appear in court and
the evidence is to be presented by a custodian of the record, the City must include in its packet an affidavit that the person
who issued the UTC is a certified police officer or traffic infraction enforcement officer.

ADMISSIBILITY OF VIDEO

The Defense objects to the admissibility of the video unless the City presents proof in every case under the silent witness
theory as set forth in Wagner v. State, 707 So.2d 827, 830 (Fla. Ist DCA 1998). The City argues that this is not required
because § 316.0083(4)(e) provides that the video referenced in the UTC is evidence of the violation and is admissible in any
enforcement proceedings. It is the Defense's position, because the statute does not say it is automatically admissible, that the
mere language that it is admissible does not exclude application of the evidence code. The Defense points to § 90.103(1) as
authority that the evidence code must be applied to allow the video to be admissible. This section does not support the
Defense's position as it states "Unless otherwise provided by statute, this code applies to the same proceeding that the
general law of evidence applied to before the effective date of this code." (emphasis added) The Legislature has clearly
provided in the statute that this evidence is admissible. The plain language of the statute mandates the admissibility of this

WéstäwNext © 2015 Thomson Reuters. No claim to original U.S. Government Works. 3
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evidence, to interpret otherwise would render this language meaningless. The rule of statutory construction does not allow
such a result.

However, even though the statute makes the video admissible, the Legislature has also required under § 316.07456 that red
light cameras must meet specifications established by the Department of Transportation (DOT) and tested at regular intervals
according to those specifications. The DOT has established the required standards and testing requirements which became
effective on July 1, 2011. Although the Cities argue that the statute makes the photographs or videos self-authenticating, this
Court finds there must be some evidence that the red light camera which capture the violation has met the DOT standards and
have been tested to ensure they are properly working as a condition of admissibility, much the same as required for radar
evidence in a speeding case. Therefore, prior to the admission of the video evidence, on all red light camera UTC's issued on
or after July 1, 2011, the City must present proof in its evidence packet the red light camera was tested according to DOT
specifications during the relevant time period during which the UTC was issued.

WHEREFORE, it is ORDER AND ADJUDGED that the evidence objected to shall be admissible in red light camera
violation cases as provided above. An Administrative Memorandum will be created adopting the findings of this order which
will govern the evidentiary requirements in red light camera proceedings.

DONE AND ORDERED at Miami, Miami-Dade County, Florida this 6th day of July, 2011.

«signature»

STEVE LEIFMAN

COUNTY COURT JUDGE

End of Document © 20l5 Thomson Reuters. No claim to original U S. Govemment Works.
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IN THE COUNTY COURT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

TRAFFIC DIVISION

CASE NO.: A3690ZE

STATE OF FLORIDA, by and
through the CITY OF AVENTURA,

Plaintiff/Appellant,

vs.

LUIS TORRES JIMENEZ,
Defendant/Appellee

JUDGE STEVEN LEIFMAN

FI
OCT 1

DMS

ORDER GRANTING THE CITY OF AVENTURA'S MOTION FOR STAY,
EXTENDING STAY TO PENDING RED LIGHT CAMERA CITATIONS PENDING

REVIEW BY THE THIRD DISTRICT COURT OF APPEAL, AND DENYING
DEFENDANT'S MOTION TO STRIKE CITY'S MOTION

THIS CAUSE came on to be heard on the City of Aventura's Motion for recognition of

automatic stay and extension of the stay to other proceedings and the Defendant's Motion to

Strike the City's motion. The Court having reviewed both motions, having heard argument from

counsel for the Defendant, Counsel for the City, and the Attorney General on behalf of the State,

and being otherwise fully advised in the premises finds:

The City requested the entry of an order recognizing the automatic stay provision under

Fla. R. App. P. 9.310(b)(2) imposed by the appeal of this Court's Order Dismissing the red light

citation in this case and requested the extension of the stay to all red light camera proceedings in

Miami-Dade. The Defendant moved to strike the City's motion arguing the automatic stay

provision is inapplicable in this case because the District Court of Appeal's jurisdiction over

final orders from the county court that certify questions of great public importance is

discretionary and not a matter of right.

1
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Because the dismissal of the citation in this matter is appealable as a matter of right by

both the City and the State of Florida, the automatic stay provision is applicable. However, even

if the Defendant is correct, this Court under Fla. R. App. P. 9.310(a) has discretion to grant a

stay of the order dismissing Defendant's case as it is a final order appealable by right. In ruling

on whether to grant the stay this Court must consider the likelihood of success on the merits and

the likelihood of harm should the stay not be granted. Sepich v. Papadopoulos, 145 So. 3d 156,

157 n. 6 (Fla. 3d DCA 2014). The City and State believe, based on the finds made on the

evidence presented at the hearing, there is a likelihood of success. This Court found it necessary

to certify questions of great public importance to the Third District Court of Appeal to resolve

issues raised by evidence not presented or considered in Arem. If no stay is granted, there is a

great likelihood of great harm to City as all of Aventura's citations which may be found valid

would have been dismissed. Therefore, this Court grants a stay as to this case and all pending

City of Aventura's red light camera citations.

Both the City and the Attorney General also request the stay be extended to all other red

light camera citations in Miami-Dade. As the Associate Administrative Judge of the County

Court Criminal Division appointed by the ChiefJudge of the Eleventh Judicial Circuit, this Court

has administrative supervision over all traffic court matters. Countywide there are currently

hundreds of thousands of red light camera citations backlogged due to a stay requested by

defense counsel while Arem was pending. In faimess to all other municipalities with red light

camera programs, this Court finds no reason why the stay now granted in this case should not be

consistently applied. Additionally, the drivers impacted by receiving red light camera citations

must not be treated differently depending on where the citation was issued. Based on the

foregoing, this Court further orders that the dismissal of all red light camera citations per this

¹ Hollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014)

2
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Court's Order of September 25, 2015 which use the process Arem found objectionable, that is

where the contract allows the vender to review the red light camera data and issue the notice of

violation and the citation, shall be stayed pending the resolution of this case in the Third District

Court of Appeal.

WHEREFORE, it is ORDER AND ADJUDGED that the City of Aventura's Motion to

for stay and extension of stay to pending red light camera citations is GRANTED and the

Defendant's Motion to strike is DENIED.

DONE AND ORDERED at Miami, Miami-Dade County, Florida this 16* day of

October, 2015.

STEVE LE AN
COUNTY RT JUDGE

cc: Robert Dietz, Assistant Attorney General, robert.deitz@myfloridalegal.com
Ted L. Hollander, Attorney for Defendant, tedhollnader@theticketelinic.com
Louis Arslanian, Attorney for Defendant, arsgabriela@comcast.net
Samuel L Zeskind, Attorney for City ofAventura, szeskind@wsh-law.com
Edward G. Guedes, Attorney for City of Aventura, eguedes@wsh-law.com
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STATE OF FLORIDA 

COUNTY OF MIAMI-DADE 

I, HARVEY RUVIN, Clerk, Circuit and County Courts, in and for Miami-

Dade County, Florida, DO HEREBY CERTIFY that the foregoing pages 

numbered 1 to 1517, inclusive, contain a true and correct recital and 

inclusion of such original papers and proceedings in the case of 

STATE OF FLORIDA BY CITY OF AVENTURA Plaintiff(s), VS. LUIS TORRES 

JIMENEZ Defendant(s), CIVIL ACTION CASE NO. A3690ZE as appears from 

the records and files of this office that have been directed to be 

included in said record. 

IN WITNESS WHEREOF, I have set my hand and affixed the Seal of said 

Court this 23 day of November, 2015. 

HARVEY RUVIN 
Clerk of Courts 

THIS RECORD, COMPLETED AND FILED IN THE CLERK'S 
OFFICE, THIS NOVEMBER 23, 2015, IS TO BE RETAINED 
FOR USE BY ATTORNEYS, UNTIL A TIME WHEN SAME IS 
TRANSMITTED TO THE THIRD DISTRICT COURT OF APPEAL 



IN THE DISTRICT COURT OF APPEAL 
THIRD DISTRICT COURT CASE NO. 15-2271 & 15-
2303 

CIRCUIT COURT CASE NO. AE690ZE 

STATE OF FLORIDA BY CITY OF 
AVENTURA 

APPELLANT, 

vs. 

LUIS TORRES JIMENEZ 

APPELLEE, 

CERTIFIED COPY OF 
ORDERS ON APPEAL 



IN THE COUNTY COURT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

TRAFFIC DIVISION

CASE NO.: A3690ZE

THE STATE OF FLORIDA, JUDGE STEVEN LEIFMRI
Plaintiff, ' "

vs.

LUIS TORRES JIMENEZ,
Defendant.

ORDER GRANTING MOTION TO DISMISS RED LIGHT CITATION AND
CERTIFYING QUESTIONS TO THE THIRD DISTSRICT COURT OF APPEAL

THIS CAUSE came on to be heard on the Defendant's Motion to dismiss the above

styled citation. The Court held an evidentiary hearing on June 15, 2015, considered the written

closing arguments submitted by the Defense and the City of Aventura and the Attomey

General's Motion to Certify Questions, the case law, and being otherwise fully advised in the

premises, finds:

PROCEDURAL BACKGROUND

Pursuant to §316.0083, Fla. Stat., the Defendant was issued a Notice of Violation (NOV)

for failure to stop at a red light as required by law which was detected by a red light camera

located in the City of Aventura (City). The Defendant did not respond to any of the options

Defendant filed a motion to dismiss the UTC making three arguments. First, the City

impermissibly delegated its police power to its vendor American Traffic Solutions (ATS) by

allowing the pre-screening of red light camera data before sending it to the City for review.
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Second, the City delegated to ATS the task of transmitting the UTC to the Clerk in violation of

§316.650(3)(c). Finally, this Court is bound by the Fourth District Court ofAppeal's opinion in

Hollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014) to dismiss the UTC because the

procedures utilized by the City are analogous to those found to be an improper delegation of

police powers. The City and the Attorney General argue that the Defendant's reliance on Arem is

misplaced because the procedures employed by the City do not give ATS the "unfettered

discretion" found to be impermissible by Arem.

At the evidentiary hearing the Defendant called no witnesses; instead he relied solely on

the record from the Arem case as binding authority. The Defense argues because the contractual

provisions between the City and ATS in this case are identical to the contractual provisions

considered in the Arem decision that this Court has no discretion to disagree with the decision.

Additionally, the Defense submitted contracts and orders from Davie, Fort Lauderdale and

Boynton Beach as persuasive authority.

The City and the Attorney General argue the Defendant failed to meet his burden ofproof

because he failed to show that there was some illegal delegation of powers. The Court

determined that evidence was necessary to show whether the procedures employed by the City

are the same as those found impermissible by Arem. The City called Sergeant Jeff Burns and

Officer Jeanette Castro of the City of Aventura's Police Department, two ATS employees

Debbie Duff and Stephanie Lord, and Sonny Thomas from the Miami-Dade County Clerk's

OlTu tu establish the puueduies followed by Chy and ATS lu dds case.

FINDINGS OF FACT FROM EVENTARIY HEARING

The City first entered into a contract with ATS in 2008 to provide red light cameras and

software data based services when the City began to enforce red light violations via the use of

2

1519



cameras pursuant to a City Ordinance. One of the services provided by ATS in the contract was

to review the images captured by the red light cameras to determine which images should be sent

to the City police and which images should not be sent. The 2008 contract in Exhibit D,

Paragraph 3 states:

The vendor shall make the initial determination that the image meets the
requirements of the Ordinance and this Agreement, and is otherwise sufficient to
enable the City of meet its burden of demonstrating a violation of the Ordinance.
If the Vendor determines that the standards are not met, the image shall not be
processed any further.

After Florida Statute §316.0083 was enacted in 2010, the City made amendments to its contract

with ATS that were deemed necessary to comply with the statute. To reflect the review allowed

by the statute, Exhibit D, Paragraph 3 was amended and now reads:

Vendor shall act as City's agent for the limited purpose of making an initial
determination of whether the recorded images should be forwarded to an
authorized employee to determine whether an infraction has occurred and shall
not forward for processing those recorded images that clearly fail to establish the
occurrence ofan infraction.

The procedure used to provide this review process involves ATS looking at the images collected

by the red light cameras. These images include two still photographs, referred to as the A-Shot

and B-Shot, along with a twelve (12) second video clip. These images are sorted into two groups;

those to be forwarded to the City's police for determination whether a violation has occurred and

those the City's police have determined they do not want forwarded. Of the thousands of red

light camera images captured each month, the City's police review approximately 5,000 for

save time by having ATS sort out those images the police do not want forwarded. Sergeant

Burns testified the police would be overwhelmed reviewing potential violations if they had to

view every image captured by the cameras.
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In order for ATS's review and sorting to take place the City provided ATS with detailed

directives through a document entitled Business Rules Questionnaire (BRQ). The BRQ, in

sections 4 and 6, contains a series of questions and scenarios by which the City dictates to ATS

which images to forward to the police for their determination if probable cause exists that a

violation has occurred and those not to forward because the police have determined they would

not approve it as a violation. The directives are fairly straight forward and call for the majority of

the images to be forwarded. Section 4 of the BRQ defines the criteria the City's police have

established for forwarding a possible red light violation. The BRQ requires ATS to forward all

images on straight through and left turns when the A-Shot shows the vehicle's front tires are

behind the stop line and the B-Shot shows the entire vehicle has crossed the stop line while the

light is red. The police have provided an exemption to the B-Shot requirement that the entire

vehicle crosses the stop line for trucks pulling trailers unless the video supports the violation.

Sergeant Burns explained, due to the length of these vehicles, the truck in B-Shot may appear to

be over the stop line, but has actually stopped with the trailer still behind the stop line which

requires looking at the video to see if it continues through the intersection without stopping.

This section requires when the A-Shot shows the front tires are on or slightly over the line the

images must be forwarded if the video, which begins before the A-Shot is taken, shows the tires

were behind the stop line when the light turned red. Regarding right turns on red, if the vehicle

did not make a full and complete stop, but slow-rolls through the turn and the indicated speed is

less than flAeen (15) miles per hour, the directive is not to forward. Tins is because the statute

only requires the turn be made in a careful and prudent manner and the City's police have

determined they will not prosecute on vehicles going under that threshold speed. The City has

provided a list of intersections with posted no right turn on red signs and all turns made on a red

4
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light at those locations are to be forwarded. Additionally, Section 4 contains directives to

forward in situations where a LED traffic light is showing all lights unlit or incandescent bulb

traffic light is showing red lit with yellow fading. Section 6 directs an image of any emergency

vehicle going through a red light with its emergency lights activated is not to be forwarded.

However, if the emergency lights are not activated the image must be forwarded. Images of any

government vehicle belonging to the City or any neighboring city going through a red light must

be forwarded. Vehicle's plates that do not match the make or model returned from DVM or those

with handicapped plates are required to be forwarded. An additional situation where the images

are not forwarded is when the plates are unreadable.

The review and sorting conducted by ATS is done by trained processors who have two

computer screens in front of them. They look at the images captured by the red light cameras on

one screen then review the images against the City's BRQ on the second screen. The images

meeting the City's BRQ requirements to forward to the police are placed in a working queue.

The images that the BRQ requires not to forward are placed in a non-working queue. Both of

these queues are contained within the same database and each queue is available for police

review. The goal of ATS is to accurately process the images according to the City's BRQ. Once

the processor places the images into the City's respective queues there is no further human

involvement by ATS. The police also have access to a report screen that provides the number of

images in the non-working queue and the reasons for not forwarding each image. Sergeant Burns

slåtcd he duca ieview this report.

The ATS processors receive extensive training prior to being certified to process the

images. This training begins with one week of classroom instruction on the computer system,

steps needed to process images, and how to work with a BRQ. An eight week training period
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follows where a one-on-one coach works with each trainee to make sure they are following the

BRQ. Daily, the coach quality checks the trainee's work for accuracy, and a formal audit of

100% of each trainee's work is conducted. Trainees are instructed that the most important

Principle is if they have any doubt or if the images show something not covered by the BRQ,

then the images must be forwarded to the police. Upon successful completion of training the

Processors are certified. All certified processors have a random percentage of their work audited

weekly which receives a performance score used as part of their yearly performance review. Any

processor whose weekly score falls below 90% is sent for retraining. If performance standards

are still not met counseling and further training is given. Processors who still do not achieve the

minimum required score are terminated.

To access the database containing the City's working queue, a police officer assigned to

red light camera enforcement must log on to the server with their own unique user ID and

Password. The officer then reviews the images for each potential violation to make a

determination whether there is probable cause to believe that an infraction has occurred. The

officer uses the same decision making process in determine whether an infraction has occurred

when viewing the red light camera images as would be used when issuing an infraction roadside.

Of the images reviewed by the City's police officers, only between sixty-five percent (65%) and

seventy percent (70%) are approved as a violation. If the officer determines an infraction has

occurred, the officer selects the "accept" button. By selecting "accept" the officer authorizes the

NOV. At the same time, the officer also authorizes his/her signature to be placed on a UTC ifno

action is taken on the NOV during the statutory time allowed. Although the officer never sees the

completed NOV or the UTC, all of the information required to be contained on both of these
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documents is contained within the images and data reviewed by the officer when determining

whether an infraction has been committed. When the officer selects the "accept" button to begin

the prosecution of a red light camera infraction, all further statutory steps from creation and

printing of the NOV and UTC, their mailing, and the transmitting of the UTC data to the Clerk is

an entirely automated process generated according to the instructions contained in the City's

BRQ without any decision making or input from ATS.

Mr. Thomas, who is employed by the Miami-Dade County Clerk of the Court in the

Technical Services Division, testified about the technical workings for acceptance of both

electronic citations (E-citations) and red light camera E-citations. In 2004, the Clerk began

accepting E-citations. At present, approximately forty (40) law enforcement agencies file their

citations electronically. When a city's police officer issues a citation roadside, the E-citation

information is first transmitted electronically from the officer's laptop or handheld device to that

agency's server which then transfers the data to the Clerk of Court. Mr. Thomas explained that

there are a number of requirements which must be complied with prior to acceptance of any E-
citation. A document entitled Interface Control contains all the terms, conditions, and

requirements, as dictated by the State, which must be complied with by any agency before

approval is given to file E-citations. In 2010, police departments began asking the Clerk to

receive red light camera E-citations on their behalf directly from their vendor's server. The

vendor had to comply with all the same requirements contained in the Interface Control before

citations transmissions are activated and come from the vendor's server, everything else is the

same as E-citations coming from a police server. In addition, there is a list of E-citation vendors

approved by the State of Florida which includes ATS. The City's BRQ specifies that ATS is to
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provide the UTC data to the Clerk electronically. This is done at the same time the UTC is

generated. The UTC data received by the Clerk is totally automated with no human involvement

based on the police officer's affirmative selection of the "accept" button after making the

probable cause determination. .

THE AREMCASE

The trial court in Arem dismissed the red light camera citation finding that Hollywood's

procedure was contrary to §316.0083(1)(a) and §316.650(3)(c). The only testimony presented in

Arem at trial was by the traffic infraction enforcement officer (TIEO) who reviewed the images

forwarded by their vendor ATS (the same vendor as in the case before this Court) and hit the

"accept" button to generate the NOV. The TIEO had no further involvement with the process.

Based on this testimony, the trial court ruled the subsequent UTC was issued by ATS rather than

the TIEO as required by §316.0083. The testimony also showed that the TIEO believed ATS was

communicating with the Clerk afier the UTC was issued, but had no personal knowledge ofwhat

information was sent or when it was sent. The trial court further ruled the TIEO did not

Personally provide electronically transmitted UTC data to the court, but allowed that task to be

delegated to ATS in violation of §316.650(3)(c). At a motion for rehearing, Hollywood

attempted to present evidence of the actual procedures used in generating and transmitting the

UTC by calling a representative of ATS. The trial court did not allow testimony, ruling the

evidence was not relevant.

Fourth District Court ofAppeal for consideration.

1. Does Florida Statute 316.0083 (1)(a) authorize a municipality to delegate and
have a private vendor actually issue Florida Uniform Traffic Citations, when
notices of violation (also issued by the vendor), are not complied with, where the
only involvement ofthe traffic infraction enforcement officer in the entire process
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is to push a button saying "Accept" after having viewed the image of an alleged
violation electronically transmitted by the vendor?

2. Does Florida Statute 316.650(3)(c) permit a traffic infraction enforcement
officer to delegate to a non-governmental entity, such as a private vendor of a
municipality, his or her statutory duty to electronically transmit a replica of traffic
citation data to a court having jurisdiction over the alleged offense or its traffic
violations bureau?

3. And if the answer is in the negative to either question, is dismissal the
appropriate remedy?

The Fourth District answered the first question in the negative finding "the City is not

authorized to delegate police power by entering into a contract that allows a private vendor to

screen data and decide whether a violation has occurred before sending that data to a traffic

infraction enforcement officer ("TIEO") to use as the basis for authorizing a citation." While

acknowledging the delegation of the review ofthe images is authorized by §316.0083, the Fourth

District stated the statute does not authorize a vendor to issue citations as "only law enforcement

officers and traffic enforcement officers are entitled to determine who gets prosecuted for red

light violations." The Fourth District found that procéss set forth in Exhibit D of the contract

"requires ATS to send images and information regarding the violation to the TIEO only if ATS

determines in its sole discretion that certain standards have been met and ATS may withhold

sending information if it determines that those standards were not met." The Fourth District

concluded that this contract provision allowed ATS to use unfettered discretion to decide which

images to send to the police and which not to send. Additionally, they believed that for all

praedcal purposes it was Al s who initially determined who is subject to prosecution because

ATS "controls what information is, or is not, made available for the officer's consideration." As

a result, the Fourth District found the process set forth in the contract did not comply with

9
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statutory requirements, therefore, the citation was issued without authority and dismissal was the

proper remedy. The second certified question was not addressed.

ANALYSIS

The question is whether the contract and the procedures used in this case are the same as

those in place in Hollywood which Arem found to be per se contrary to the statute. The contract

between the City and ATS here is the same as between Hollywood and ATS. The basic

procedure here is the same as found by the trial court in Arem. ATS performs an initial review of

the images to be forwarded to the officer who accepts those found to be a violation. The parties

agreed that Hollywood had a BRQ similar to the BRQ in this case and ATS processed it in the

same manner as testified to here. The UTC is generated in the same manner as it was in the Arem

case. However, the record in Arem shows, and the parties agree, that no evidence was presented

to the trial court below regarding how the actual process worked. Additionally, because the

initial review procedures were not at issue until the second Arem opinion was issued, no

evidence regarding the existence of a BRQ and its implementation was ever submitted.

In Arem, the Fourth District in answering "No" to the first certified question made two

basic findings: 1) only law enforcement officers are authorized to issue a UTC and a city may

not delegate to a vendor the ability to issue the UTC, and 2) the law does not allow a city to

outsource the ability to review images to a vendor and then allow the vendor to use unfettered

discretion to decide which images to send to the police. This Court is bound by the decisions of a

district court of appeal. Pardo v. State, 596 So. 2d 665, 666 (Fla. 1992). This Court is without

discretion to ignore the Arem decision and must dismiss this case. However, while being duty

bound to follow the decision in Arem, this Court is free to disagree and to express its

disagreement with that decision. State v. Washington, 114 So. 3d 182 (Fla. 3d DCA 2012).
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This Court held a full evidentiary hearing. Many of the facts presented at that hearing are

contrary to the rational used in the Arem decision. In Arem, the Fourth District relied on the

contractual language and a bare finding of facts from the trial court. Because the record below

did not contain any evidence of what procedures were in place to give direction to ATS in its

pre-screening process, the Fourth District did not have the benefit of this information in finding

that ATS was making unilateral and unfettered decisions regarding what images to send or not to

send to the police.

Here the uncontroverted facts, as set forth in more detail in the findings of fact above,

show that ATS in their initial review, which is permitted by Florida Statute §316.0083(1)(a),

have specific straight forward directives provided by the City in its BRQ in sections 4 and 6.

ATS's processors receive extensive training in how to work with the red light images in

conjunction with the BRQ directive. The criteria the City's police have established for

forwarding images requires the A-Shot to show the vehicle's front tires are behind the stop line

and the B-Shot to show the entire vehicle has crossed the stop line while the light is red. In some

instances the BRQ directs that the video clip needs to be viewed in deciding the vehicle's

position during the red light when the A-Shot or B-Shot are not conclusive. Right turns on red

have a directive not to forward images when a vehicle rolls through the turn at less than Fifteen

(15) miles per hour unless there is a no tum on red sign. There are directives how to handle

emergency vehicles and other government vehicles that meet the basic criteria to forward. The

BRQ requires forwarding wherever the DMV information does not match the vehicle in the

image. The processors are trained that when the images show anything not covered by the BRQ

or they have any doubt, the rule they must follow is to forward the images to the police.
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The Defense argues any judgment used by the processors is strictly prohibited by Arem.

While the evidence shows that the ATS processors may have to use some degree of decision

making in pre-sorting the images into the two queues, whatever decision making the processors

use is strictly governed by the BRQ directives from the City. These guidelines, as well as the

training provided to ATS's processors makes it clear that the sole, unilateral, and unfettered

decision making found unacceptable in Arem does not exist in this case. (emphasis added).

Understandably the Arem Court was concerned that the UTC was physically coming from

ATS and not Hollywood. However, the evidence presented here makes it abundantly clear ATS

is only serving as a technical apparatus to mail out the UTC. The sole determination of who will

receive a UTC is actually coming from the City without any human interference from ATS. The

officer logs on to the ATS server to review the images contained in the working queue. The

officer then determines, in the same manner as would be determined for a roadside violation,

whether probable cause exists that a violation has occurred. If the officer finds a violation, an

"accept" button is selected. Contrary to Arem, this is not a rubber stamp process, between thirty

percent (30%) and thirty-five percent (35%) of the images sent to the City's police are rejected

because no probable cause was found. When the officer selects the "accept" button it is an

authorization to place his/her electronic signature and badge number on the NOV which the

statute requires to be first issued to provide options for the vehicle's owner to avoid the issuance

of the UTC. The computer program which is fully automated then prints and mails the NOV. If

the NOV is not complied with within sixty (60) days a UTC is required to be issued. The

computer is programed to automatically print and mail the UTC when the statutory time has

expired. This evidence clearly shows a UTC is only sent out after the officer has reviewed the
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images and made a probable cause determination that a violation of law has occurred and a UTC

is warranted.

This Court would agree that only law enforcement officers are authorized to issue a UTC.

The evidence presented shows that it is in fact the City that is issuing the UTC after the City's

officer has made the initial determination of probable cause and selected the "accept" button to

begin the NOV process. The officer takes no further action to issue the UTC. A fully automated

computer program is triggered to print and mail the UTC based on the owner's failure to elect

any of the options under the time frame contained in the statute. ATS only acts as an electronic

apparatus to print and mail the UTC. The statute provides that the UTC shall be issued by

mailing it by certified mail if the options which exist to satisfy the violation have not occurred

within sixty (60) days of the NOV's issuance. Florida Statute §316.0083(1)(c)1.a. states:

A traffic citation issued under this section shall be issued by mailing the traffic
citation by certified mail to the address of the registered owner of the motor
vehicle involved in the violation if payment has not been made within 60 days
after notification under paragraph (b), if the registered owner has not requested a
hearing as authorized under paragraph (b), or if the registered owner has not
submitted an affidavit under this section.

This process is fully automated with no humans involved after the officer's initial finding of

probable cause.

The Fourth District did not address the issue ofwhether the transmission of the UTC data

to the Clerk must come directly from the officer issuing it rather than from the ATS server. The

trial court in Arem in concluding that transmission of the UTC data from the vendor was contrary

to the statute, found the officer did not personally provide the UTC data to the Clerk, had no

personal knowledge that ATS transmitted the data, what data was sent, or when it took place.

The Defendant has submitted as persuasive authority several trial court orders from other

counties that have also found only the law enforcement officer can transmit the UTC data to the
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Clerk. The statute controlling the electronic transmission of UTC data for red light camera

infractions to the Clerk is contained in Florida Statute §316.650(3) (c) which states:

If a traffic citation issued under s. 316.0083, the traffic infraction enforcement
officer shall provide by electronic transmission a replica of the traffic citation data
to the court having jurisdiction over the alleged offense or its traffic violations
bureau within 5 days after the date of issuance of the traffic citation to the
violator.

The question then is whether the statutory language that the officer "shall provide" means that

the transmission must be made personally by the officer issuing the UTC as found in the cases

presented by the Defendant.

The evidence presented at the evidentiary hearing established that roadside electronic

transmission of UTC data, known as E-citations, are generated by an officer through a laptop or

handheld computer devise. This information is transmitted to the computer server at the officer's

agency. The Clerk then receives the data through an interface accessed by use of the agency's

user ID and password. The authorization to use the interface and issuance of the user ID is done

in accordance with criteria dictated by the State. These E-citations are not personally or directly

sent by the issuing officer, it is through the officer's decision that a violation has occurred and

the issuance of the UTC that generates process oftransmission of the E-citation.

The process by which red light camera light E-citations are approved for interface with

the Clerk is the same as all roadside E-citations except the information comes from the vendor's

server. In addition to police agencies, other E-citation vendors are approved by the State. The

procedure by with the transmiss

transmitted to the Clerk, as discussed above, is totally automated without any human

involvement. It is the officer's determination that probable cause exists that a violation has

occurred and the selection of the "accept" button which sets the process in motion. This Court
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finds that the process by which red light camera E-citations are transmitted is no different than

how all other E-citations are transmitted when an officer issues the UTC roadside. The language

of the statute requires that the officer provide the data. This is accomplished by the officer's

affirmative actions; therefore, the fact that the computer program that actually sends the data is

that of a vendor does not violate the statute.

Since this Court is duty bound by the decision of the Fourth District Court ofAppeals in

Arem, the citation in this case must be dismissed.

WHEREFORE, it is ORDER AND ADJUDGED that the Defendant's Motion to
Dismiss is GRANTED.

Given the fact that this Court held a full evidentiary hearing which presented additional

relevant evidence not presented to the Arem Court there are questions raised as to whether these

procedural differences make this process valid under the statute. This Court was advised that

there are other lower courts around the state that have declined to follow Arem because of

procedural differences. This leads to differing decisions depending in which county the UTC is

issued. These issues present a statewide application as red light camera programs exist

throughout the state and impact a great many vehicle owners. This Court certifies the following

three questions to the Third District Court ofAppeal as a matter of great public importance.

1. Does the review of red light camera images authorized by Florida Statute

§316.0083(1)(a) allow a municipality's vendor, as its agent, to review and then select

which images to forward to the law enfore

provided the vendor with specific written guidelines for determining which images to

forward or not forward?
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2. If the vendor is permitted to review and then forward images in accordance with a

municipality's written guidelines, is it an illegal delegation of police power for the

vendor to print and mail the UTC, through a totally automated process without human

involvement, after the law enforcement officer has affirmatively made a probable

cause determination and authorizes the prosecution of the violation by selecting the

"accept" button.?

3. Does the fact that the UTC data is electronically transmitted to the Clerk of the Court

from the vendor's server via a totally automated process without human involvement

violate Florida Statute §316.650(3)(c) when it is the law enforcement officer who

affirmatively authorizes the transmission process by selecting the "accept" button?

If any of the above questions is answered in the negative is dismissal of a notice of

violation or uniform traffic citation the appropriate remedy?

DONE AND ORDERED at Miami, Miami-Dade County, Florida this 258' day of
September, 2015.

WEVE LEIPl(fAN
COUNTY COURT JUDGE

cc: Robert Dietz, Assistant Attorney General, robert.deitz@myfloridalegal.com
Samuel Zeskind, Attorney for City, szeskind@wsh-law.com
Ted L. Hollander, Attorney for Defendant, tedhollnader@theticketelinic.com
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STATE OF FLORIDA ) 

COUNTY OF MIAMI-DADE 

I, HARVEY RUVIN, Clerk, Circuit and County Courts, in and for Miami

Dade County, Florida, DO HEREBY CERTIFY that the foregoing pages 

numbered 1518 to 1533, inclusive, contain a true and correct 

copy(copies) of the Order(s) appealed numbered to coincide with the 

original papers filed in the case of STATE OF FLORIDA BY CITY OF 

AVENTURA Plaintiff(s), VS. LUIS TORRES JIMENEZ, Defendant(s), CIVIL 

ACTION CASE NO. A3690ZE, being as follows, to wit: 

ORDER GRANTING MOTION TO DISMISS RED LIGHT CITATION AND CERTIFYING 
QUESTIONS TO THE THIRD DISTRICT COURT OF APPEAL, 

FILED SEPTEMBER 25, 2015 

according to the records and files of this office. 

IN WITNESS WHEREOF, I have set my hand and affixed the Seal of said 

Court this 23 day of November, 2015. 
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