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INTRODUCTION 

 This appeal arises from a final judgment of dismissal entered by the county 

court (hereafter, the “Order”), after Jimenez moved to dismiss his uniform traffic 

citation (“UTC”) on the basis of the Fourth District Court of Appeal’s decision in 

City of Hollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014). The county court 

expressed disagreement with Arem, but felt compelled to follow its holding. 

Accordingly, the county court granted Jimenez’s motion to dismiss, but certified 

the following questions of great public importance: 

1. Does the review of red light camera images authorized by 
Florida Statute § 316.0083(1)(a) allow a municipality’s vendor, as its 
agent, to review and then select which images to forward to the law 
enforcement officer, where the municipality has provided the vendor 
with specific written guidelines for determining which images to 
forward or not forward? 

2.  If the vendor is permitted to review and then forward images in 
accordance with a municipality’s written guidelines, is it an illegal 
delegation of police power for the vendor to print and mail the UTC, 
through a totally automated process without human involvement, after 
the law enforcement officer has affirmatively made a probable cause 
determination and authorizes the prosecution of the violation by 
selecting the “accept” button? 

3.  Does the fact that the UTC data is electronically transmitted to 
the Clerk of the Court from the vendor’s server via a totally automated 
process without human involvement violate Florida Statute 
§ 316.650(3)(c) when it is the law enforcement officer who 
affirmatively authorizes the transmission process by selecting the 
“accept” button? 

 If any of the above questions is answered in the negative is 
dismissal of a notice of violation or uniform traffic citation the 
appropriate remedy? 

1 
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 This Court accepted jurisdiction on November 19, 2015. 

STATEMENT OF THE CASE AND FACTS 
A. Statement of the case. 

 Jimenez was captured by one of the City’s red light cameras running a red 

light and was issued a notice of violation (“NOV”). Order at 1. Jimenez did not 

respond to the NOV or invoke any of the remedies afforded by the Mark Wandall 

Traffic Safety Act, partially codified at section 316.0083, Fla. Stat. (the “Wandall 

Act” or “Act”). Id. Thereafter, a UTC was issued to Jimenez for the infraction, and 

Jimenez moved to dismiss the UTC on the authority of Arem. Id. at 1-2. 

 The City and Attorney General opposed Jimenez’s motion contending that 

Arem was inapposite because the procedures employed by the City in its red light 

camera program were materially different from the procedures perceived to be at 

issue by the Fourth District in Arem. At the direction of the trial court, an 

evidentiary hearing was held on June 15, 2015. Jimenez presented no witnesses. 

Order at 2. The City called Sergeant Jeff Burns and Officer Jeanette Castro of the 

City’s police department, two employees – Debbie Duff and Stephanie Lord – 

from its camera vendor, American Traffic Solutions, Inc. (“ATS”), and Sonny 

Thomas from the Miami-Dade County Clerk’s Office to establish the procedures 

followed by the City and ATS in this case. Id. 

 The parties submitted written closing arguments, and the trial court entered 

the Order on September 25, 2015, granting Jimenez’s motion. Citing State v. 

Washington, 114 So. 3d 182 (Fla. 3d DCA 2012), the trial court expressed its 

disagreement with Arem, but concluded it was bound by its holding nonetheless, 

2 
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ostensibly because it perceived the City’s contract to be the same as Hollywood’s 

contract in Arem. Order at 10. This ruling led to the certification of the above-

stated questions of great public importance. 

 The trial court ruled in favor of the City and Attorney General on one issue 

presented by Jimenez, namely, the alleged “defect” in the City’s program that 

allows ATS to transmit electronically the UTC data to the clerk of court rather than 

have the officer transmit the data from the City’s servers. Order at 13-15. Noting 

that Arem did not address this alleged defect, the trial court concluded that the 

requirements of section 316.650(3)(c), Florida Statutes, were satisfied by ATS’s 

automated system of transmission, which is triggered by the City officer’s 

determination that probable cause exists to support a red light signal violation. Id. 

at 14-15. Jimenez has not cross-appealed the trial court’s ruling in this regard. 

 The City and Attorney General have both timely appealed the Order, thus 

invoking the jurisdiction of this Court, and this Court consolidated the appeals. 

B. Statement of the facts. 
(1) The trial court’s findings of fact. 

 The trial court made extensive factual findings, with which the City entirely 

agrees. While summarizing the trial court’s findings, the City will provide citations 

to the record in support of those findings. 

The City entered into its first contract with ATS in 2008; thereafter, ATS 

provided red light cameras and software data-based services when the City began 

to enforce red light violations via the use of cameras. Order at 2-3; R. 1519-20. 

3 
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The 2008 contract provided for review of captured images by ATS to determine 

which images should be forwarded to City police and which should not. Order at 3; 

R. 1520. To that end, the 2008 contract provided in Exhibit D, paragraph 3: 

The vendor shall make the initial determination that the image meets 
the requirements of the Ordinance and this Agreement, and is 
otherwise sufficient to enable the City to meet its burden of 
demonstrating a violation of the Ordinance. If the Vendor determines 
that the standards are not met, the image shall not be processed any 
further. 

Id. at 3; R. 1520. When the Wandall Act was enacted in 2010, however, the City 

amended its contract with ATS to comply with the Act. Order at 3. To reflect the 

review allowed by the Wandall Act, Exhibit D, paragraph 3, was also amended 

accordingly and now reads: 

Vendor shall act as City’s agent for the limited purpose of making an 
initial determination of whether the recorded images should be 
forwarded to an authorized employee to determine whether an 
infraction has occurred and shall not forward for processing those 
recorded images that clearly fail to establish the occurrence of an 
infraction. 

Id.; R. 1520. 

 The trial court found that ATS reviews the images collected by the red light 

camera, which consist of two still photographs (the A-Shot and B-Shot) and one 

12-second video clip. Id.; R. 1520. The images are sorted into two groups: a 

working queue or group that is forwarded to the City’s police officer and a non-

working queue or group, which the City has determined and instructed ATS it does 

not want forwarded. Id. at 3, 5; R. 1520, 1522. Of the thousands of red light 

4 
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camera images captured each month, the City’s police review approximately 5,000 

for potential legal violations. ATS does not forward several thousand images each 

month. The trial court recognized that the police save time by having ATS sort out 

those images the police do not want forwarded and credited Sergeant Burns’ 

testimony that the police would be overwhelmed reviewing potential violations if 

they had to view every image captured by the cameras. Id. at 3; R. 1520. 

 The trial court also made specific findings regarding how ATS engages in its 

preliminary review and sorting of event data: 

In order for ATS’s review and sorting to take place the City provided 
ATS with detailed directives through a document entitled Business 
Rules Questionnaire (BRQ). The BRQ, in sections 4 and 6, contains a 
series of questions and scenarios by which the City dictates to ATS 
which images to forward to the police for their determination if 
probable cause exists that a violation has occurred and those not to 
forward because the police have determined they would not approve it 
as a violation. The directives are fairly straight forward and call for 
the majority of the images to be forwarded. Section 4 of the BRQ 
defines the criteria the City’s police have established for forwarding a 
possible red light violation. 

Id. at 4 (emphasis added). If ATS fails to follow the requirements of the BRQ, the 

City retains the authority to terminate the contract. T. 37:13-15.1  

 The trial court found based on the evidence presented that the “review and 

sorting conducted by ATS is done by trained processors,” who allocate the images 

into working or non-working queues. Order at 5; R. 1522. The ATS processors 

1  The transcript is contained within the record on appeal between pages 1211-
1503. 

5 
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receive extensive training prior to being certified to process the images. This 

training begins with one week of classroom instruction on the computer system, 

processing images, and working with a BRQ. An eight-week training period 

follows where a one-on-one coach works with each trainee to make sure each 

processor is following the BRQ.  Id. at 6; R. 1523. Daily, the coach checks the 

quality of the trainee’s work for accuracy, and a formal audit of 100% of each 

trainee’s work is conducted. Id. Significantly, the trial court found that ATS 

processors are instructed that the most important principle is that if they have any 

doubt or if the images show something not covered by the BRQ, then “the images 

must be forwarded to the police.” Id. 

 Upon successful completion of training, the processors are certified. All 

certified processors have a random percentage of their work audited weekly, which 

receives a performance score used as part of their yearly performance review. Any 

processor whose weekly score falls below 90% is sent for retraining. If 

performance standards are still not met counseling and further training is given. 

Processors who still do not achieve the minimum required score are terminated. 

Id.; R. 1523. The trial court found that “[t]he goal of ATS is to accurately process 

the images according to the City’s BRQ.”  Id. at 5.  Importantly, the trial court also 

found that: 

[o]nce the processor places the images into the City’s respective 
queues there is no further human involvement by ATS. The police also 
have access to a report screen that provides the number of images in 
the non-working queue and the reasons for not forwarding each 
image. Sergeant Burns testified he does review this report.   

Id. (emphasis added). 
6 
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 In order to access the database containing the City’s working queue, a police 

officer tasked with red light camera enforcement is required to log onto the ATS 

system using his or her unique user ID and password. Id. at 6. The trial court made 

findings regarding the City officer’s role that are critical to the Arem analysis: 

The officer then reviews the images for each potential violation to 
make a determination whether there is probable cause to believe that 
an infraction has occurred. The officer uses the same decision making 
process in determine [sic] whether an infraction has occurred when 
viewing the red light camera images as would be used when issuing 
an infraction roadside. Of the images reviewed by the City’s police 
officers, only between sixty-five percent (65%) and seventy percent 
(70%) are approved as a violation. If the officer determines an 
infraction has occurred, the officer selects the “accept” button. By 
selecting “accept” the officer authorizes the issuance of the NOV and 
the placement of his/her electronic signature and badge number on the 
NOV. At the same time, the officer also authorizes his/her signature 
to be placed on a UTC if no action is taken on the NOV during the 
statutory time allowed. Although the officer never sees the completed 
NOV or the UTC, all of the information required to be contained on 
both of these documents is contained within the images and data 
reviewed by the officer when determining whether an infraction has 
been committed. 

Id. at 6-7 (emphasis added); R. 1523-24.2 

2  This is consistent with the express language of the ATS contract, which 
states in paragraph 7 of Exhibit D: 

Within seven (7) days of receipt, the City shall cause the Authorized 
employee to review the Infractions Data and to determine whether a 
Notice of Violation shall be issued with respect to each potential 
Infraction captured within such Infraction Data, and transmit each 
such determination to Vendor using the software or other applications 
or procedures provided by Vendor on the Vendor System for such 
purpose. VENDOR HEREBY ACKNOWLEDGES AND AGREES 

7 
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 The trial court found that once the City’s officer “accepts” the violation for 

further prosecution of the red light signal infraction, “all further statutory steps 

from creation and printing of the NOV and UTC, their mailing, and the 

transmitting of the UTC data to the Clerk is an entirely automated process 

generated according to the instructions contained in the City’s BRQ without any 

decision making or input from ATS.”3  Id. at 7 (emphasis added); R. 1524. 

 On the issue of the electronic transmission of UTC data to the clerk of court, 

the trial court credited the testimony of Thomas, an employee of the Miami-Dade 

County Clerk of Court working in the technical services division. Id.; R. 1524. 

Thomas testified about the acceptance of electronic citations and red light camera 

citations, noting that approximately 40 law enforcement agencies file their citations 

electronically. Id.; R. 1524. Relying on Thomas’ testimony, the trial court 

analogized to the roadside issuance of UTCs, finding that the e-citation is first 

THAT THE DECISION TO ISSUE A NOTICE OF VIOLATION 
SHALL BE THE SOLE, UNILATERAL AND EXCLUSIVE 
DECISION OF THE AUTHORIZED EMPLOYEE AND SHALL BE 
MADE IN SUCH AUTHORIZED EMPLOYEE’S SOLE 
DISCRETION (A “NOTICE OF VIOLATION DECISION”) AND 
IN NO EVENT SHALL VENDOR HAVE THE ABILITY OR 
AUTHORIZATION TO MAKE A NOTICE OF VIOLATION 
DECISION. 

R. 250 (emphasis in original). 
3  ATS provides the City’s reviewing police officer individual access to its 
Axsis software, which permits the officer to trigger the automated printing and 
mailing process. T. 172:5-18. 
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transmitted from the officer’s laptop or handheld device to the agency’s server, 

which then transfers the data to the Clerk of Court. Id.; R. 1524. When the Wandall 

Act was enacted, local police departments requested permission from the Clerk of 

Court to have the red light camera e-citations transmitted directly from their 

vendors’ servers. Id.; R. 1524. Vendors, including ATS, had to comply with all the 

same State-mandated requirements for participation in the electronic transmission 

system. Id. The trial court found: 

While red light camera E-citations transmissions are activated and 
come from the vendor’s server, everything else is the same as E-
citations coming from a police server. In addition, there is a list of E-
citation vendors approved by the State of Florida, which includes 
ATS. The City’s BRQ specifies that ATS is to provide the UTC data 
to the Clerk electronically. This is done at the same time the UTC is 
generated. The UTC data received by the Clerk is totally automated 
with no human involvement based on the police officer’s affirmative 
selection of the “accept” button after making the probable cause 
determination. 

Id. 7-8 (emphasis added); R. 1524-25. 

(2) The trial court’s legal conclusions. 

 The trial court summarized the issue before it as follows: “The question is 

whether the contract and the procedures used in this case are the same as those in 

place in Hollywood which Arem found to be per se contrary to the statute.”  Id. at 

10. Finding that the City’s contract was the same as Hollywood’s contract in Arem, 

and that the basic procedures are the same, the trial court felt compelled to follow 

Arem. Id. However, the trial court specifically noted concerns about the Arem 

record, which was admitted in evidence by stipulation. Id.; R. 1527. 
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Notwithstanding the parties’ agreement that Hollywood also had a BRQ in place 

and processed violations in a similar manner, the trial court noted that (1) the 

record in Arem was devoid of evidence regarding the existence and implementation 

of the BRQ or how the process worked; and (2) ATS’s initial review of data did 

not arise as an issue until the second Arem opinion was issued. Id. 

 The trial court proceeded to disagree with Arem, noting that the more fully 

developed record before it contradicted the rationale expressed in Arem. Id. at 11. 

The trial court observed that the Arem court “relied on the contractual language 

and a bare finding of facts from the trial court,” without “any evidence of what 

procedures were in place to give direction to ATS in its pre-screening process.” Id. 

The trial court further noted that the Fourth District “did not have the benefit of 

this information in finding that ATS was making unilateral and unfettered 

decisions regarding what images to send or not to send to the police.”  Id. 

 Noting the “uncontroverted facts” from the evidentiary hearing, the trial 

court discussed the various ways in which the record here clashes with the 

reasoning in Arem: 

1. ATS has “specific straight forward directives provided by the 
City in its BRQ” (id.); 

2. ATS processors received extensive training to implement the 
BRQ (id.); 

3. ATS processors are instructed that when in doubt about the 
application of the BRQ, the rule is that the images must be forwarded 
to the police (id.); 
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4. Any decision-making on the part of ATS during the sorting of 
images into two queues “is strictly governed by the BRQ directives 
from the City” (id. at 12); 

5. The “sole, unilateral, and unfettered decision making found 
unacceptable in Arem does not exist in this case (id.; emphasis in 
original); 

6. ATS “is only serving as a technical apparatus to mail out the 
UTC” (id.); 

7. “The sole determination of who will receive a UTC is actually 
coming from the City without any human interference from ATS” 
(id.); 

8. The City officer’s determination of probable cause using ATS’s 
system is the same as he or she makes during a roadside violation 
(id.); 

9. Contrary to Arem, the City does not “rubber stamp” ATS’s 
actions, since it rejects 30-35% of the events forwarded by ATS in the 
working queue as lacking probable cause (id.); 

10. The evidence “clearly shows a UTC is only sent out after the 
officer has reviewed the images and made a probable cause 
determination that a violation of law has occurred and a UTC is 
warranted.” (id. at 12-13); 

11. The “evidence presented shows that it is in fact the City that is 
issuing the UTC after the City’s officer has made the initial 
determination of probable cause and selected the ‘accept” button to 
begin the NOV process. … A fully automated computer program is 
triggered to print and mail the UTC…. This process is fully automated 
with no humans involved after the officer’s initial finding of probable 
cause.”  (id. at 13); and 

12. The issuance of the UTC is mandated by section 
316.0083(1)(c)1.a. if the vehicle owner takes no action on the NOV. 
(id.). 
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 As previously noted, the trial court agreed with the City and Attorney 

General that having the City authorize ATS to transmit electronically the UTC data 

to the Clerk of Court does not violate section 316.650(3)(c), Florida Statutes. Id. at 

14. The trial court focused on the similarities between the well-established 

electronic transmission of roadside citations and the transmission of the UTC data 

here by ATS at the City’s direction and with the authorization of the Clerk of 

Court. Id. The trial court found that the transmission of the data is wholly 

automated, with no human involvement after the police officer makes a probable 

cause determination that a violation has occurred. Id. 

SUMMARY OF ARGUMENT 

 Giving the Fourth District the benefit of the doubt, it reached the conclusions 

it did in Arem regarding unlawful delegation of unfettered discretion because the 

record before it was not fully developed as to how Hollywood’s program actually 

operated, both with respect to ATS’s preliminary review and sorting of red light 

violation data and the subsequent printing and mailing of NOVs and UTCs. In fact, 

when Hollywood attempted to introduce evidence as to such operations 

(specifically, as to ATS’s pre-review process), the county court in that case 

rejected the attempt as “not relevant.” As the trial court here correctly observed, 

none of the evidence before this Court with respect to the operation of the City’s 

BRQ and automated processes involved in generating and mailing NOVs and 

UTCs was ever part of the record considered by the Fourth District when it issued 

Arem. Certainly, the Arem decision makes no mention of any BRQ or automated 
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processes. On the contrary, the Arem decision makes clear the Fourth District’s 

belief that Hollywood had (i) conferred “unfettered discretion” on ATS to make 

decisions as to who violated the law, and (ii) permitted ATS to make unspecified 

“decisions” as to whether a UTC should issue to a vehicle owner. Arem, 154 So. 3d 

at 365. For this reason, Arem is limited to its sparse factual record and should not 

control the outcome here. 

 To the extent Arem may be read more broadly than the limited facts reflected 

on its face, it is wrongly decided. Florida law is clear that the delegation to ATS of 

authority to preview and sort red light violation events is permissible where, as is 

the case here, the City has provided guidelines that restrict and govern any exercise 

of discretion by ATS. The trial court found, based on competent substantial 

evidence, that ATS’s processors are trained vigorously (and audited for accuracy) 

in the application of the City’s straightforward guidelines that control the preview 

and sorting process. The trial court further found that the overarching principle 

guiding ATS’s review of event data is that, if there is any doubt about the 

application of the BRQ, the data should be forwarded to the City’s police officer’s 

working queue for review. There is absolutely no dispute, factual or otherwise, that 

an individual receiving an NOV or UTC (including Jimenez) does so only because 

a City police officer has reviewed the pertinent evidence and determined that 

probable cause exists to support a violation of the law. Unlike the situation 

perceived in Arem, the City does not “merely acquiesce” in any ATS “decision”; 

rather, 30-35% of events place in the City’s working queue are rejected for further 
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prosecution. In all instances, the key determination – even as recognized in Arem, 

154 So. 3d at 364 – is whether there is probable cause for an individual to receive 

an NOV or UTC because of a violation of state traffic laws; and that determination 

is always made by a City police officer. 

 On the question of “issuance” of NOVs and UTCs, the trial court correctly 

found, as a matter of fact, that the decision to “issue” an NOV or UTC is made by 

the City’s police officer, and the printing and mailing of the NOV or UTC is a fully 

automated service provided to the City by ATS, through its proprietary software. 

Contrary to the concerns in Arem that someone at ATS “decides” to issue a UTC – 

154 So. 3d at 365 – the evidence here is clear that no human decision-making takes 

place at ATS with respect to the printing and mailing of NOVs or UTCs. Rather, 

the police officer triggers the automated process by making the critical decision 

that a particular violation is supported by probable cause. In this respect, the City 

officer’s use of ATS’s software is no different than his use of other commercially 

licensed software, such as Windows programs, that facilitate the performance of 

ministerial or clerical administrative tasks. There is nothing inherently unlawful (or 

inconsistent with the Wandall Act) in allowing an officer to use available software 

to facilitate the clerical tasks of printing and mailing NOVs and UTCs.4 

4  Inasmuch as Jimenez has not cross-appealed the trial court’s legal 
determination that ATS’s electronic transmission of UTC data to the clerk of court 
satisfies section 316.650(3)(c), Florida Statutes, that ruling is not at issue and will 
not be addressed in this brief. 
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ARGUMENT 

I. STANDARD OF REVIEW. 

 The trial court’s evidentiary findings of fact may not be disturbed if there is 

competent substantial evidence in the record to support them. Smith v. Reverse 

Mortg. Solutions, Inc., ___ So. 3d ___, 2015 WL 4257632 at *2 (Fla. 3d DCA Jul. 

15, 2015) (“Findings of fact by a trial judge in a nonjury proceeding will not be set 

aside on review unless totally unsupported by competent and substantial 

evidence.”) (citing Verneret v. Foreclosure Advisors, LLC, 45 So. 3d 889, 891 

(Fla. 3d DCA 2010)); Pages v. Seliman-Tapia, 134 So. 3d 536, 538 (Fla. 3d DCA 

2014). The trial court’s legal conclusions, as well as its interpretation of existing 

precedents, are reviewed de novo. Bank of America v. Delgado, 166 So. 3d 857, 

860 (Fla. 3d DCA 2015); Pages, 134 So. 3d at 538 (citing Darling v. State, 81 So. 

3d 574, 577 (Fla. 3d DCA 2012). 

II. THE OVERLY BROAD APPLICATION OF AREM IN THIS 
CASE WOULD HAMPER IF NOT DEFEAT THE 
LEGISLATURE’S RED LIGHT CAMERA ENFORCEMENT 
SCHEME. 

A. The legislative background of the Wandall Act. 

 The Wandall Act is named after the deceased victim of a collision caused by 

a red light signal violator5 and seeks to increase the enforcement of red light 

5  City of Orlando v. Udowychenko, 98 So. 3d 589, 597 n. 10 (Fla. 5th DCA 
2012), approved sub nom, Masone v. City of Aventura, 147 So. 3d 192 (Fla. 2014) 
(“The Act was named in honor of Mark Wandall, who was killed by a red-light 
runner when his wife was nine months pregnant.”).  
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violations using unmanned cameras. There were 76 fatalities in 2008 representing 

approximately 3% of all fatal accidents that year. See House of Representatives 

Staff Analysis, at p. 2, CS/CS/HB 325 (March 9, 2010).6 Noting that cameras 

reduce red light violations and injury crashes, the Legislature authorized local 

governments to use and continue to use red light cameras. Id. 

 The Legislature’s goal of enhancing safety is being realized. Red light 

cameras change driver behavior. During 2013, 95% of motorists who received a 

notice of a red light camera violation were not captured on camera again 

committing a red light violation. See Department Red-light Camera Summary 

Report at 3 (Dec. 17, 2013 as amended Jan. 8, 2014), available at 

www.flhsmv.gov/reports/redlightcameraanalysis2013.pdf. The Department reports 

that 56.2% of the local agencies it surveyed reported a reduction in crashes at 

intersections where red light cameras were installed. Department, Red Light 

Camera Summary Report at 3 (Feb. 27, 2015), 

www.flhsmv.gov/html/2014redlightcamerareportrevisedfebruary 2015.pdf. 

 The Wandall Act provides that “[a] county or municipality may use 

[cameras] to enforce” red light infractions. § 316.008(8)(a), Fla. Stat. (2011). If it 

does so, it must use enforcement and adjudication procedures established by state 

law. Id.; see also §§ 316.0076, 316.0083, Fla. Stat. The penalty for a red light 

6  See Department of Highway Safety and Motor Vehicles (“Department”), 
Traffic Safety Statistics Report, 2008: A Compilation of Motor Vehicle Crash Data 
From the Florida Crash Records Database, at 37, available at 
http://www.flhsmv.gov/hsmvdocs/CS2008.pdf. 
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violation – whether detected by a camera or police officer live at the scene – is a 

$158.00 fine. §§ 316.0083(1)(b)3.a-b., Fla. Stat.  

 Enforcement proceeds in two steps. Initially, an NOV is sent to the 

registered vehicle owner. § 316.0083(1)(b)1.a., Fla. Stat. The notice provides 

access to the photographs and video taken by the camera and explains the owner’s 

rights, including the right to an administrative hearing. §§ 316.0083(1)(b)1.a, b, 

Fla. Stat. The owner has 60 days in which to (1) pay the fine, (2) request an 

administrative hearing, or (3) submit an affidavit establishing one of five statutory 

exemptions from liability. §§ 316.0083(1)(b)1.a, (d)(1), Fla. Stat. If the owner pays 

the fine or submits an affidavit, there is no further enforcement. § 316.0083(1)(d)3, 

Fla. Stat. 

 If the owner requests an administrative hearing, a local hearing officer “shall 

take testimony from a traffic infraction enforcement officer and the petitioner, and 

may take testimony from others” in addition to “review[ing] the photographic or 

electronic images or the streaming video.” § 316.0083(5)(d), Fla. Stat. “At the 

conclusion of the hearing, the local hearing officer shall determine whether a 

violation under this section has occurred, in which case the hearing officer shall 

uphold or dismiss the violation.”  § 316.0083(5)(e), Fla. Stat.  An appeal is 

available pursuant to section 162.11, Florida Statutes. § 316.0083(5)(f), Fla. Stat. 

 If the owner fails to respond within 60 days to the NOV by requesting a 

hearing, paying the fine, or submitting an affidavit, a UTC is automatically issued 

to the owner. § 316.0083(1)(c)1.a, Fla. Stat. (“A traffic citation issued under this 
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section shall be issued … if payment has not been made within 60 days after 

notification under paragraph (b), if the registered owner has not requested a 

hearing …, or if the registered owner has not submitted an affidavit under this 

section.”) (emphasis added). The owner then has a second chance to either pay the 

fine or submit an affidavit establishing an exemption. § 316.0083(1)(d), Fla. Stat. 

Or, the owner may choose to dispute the infraction in county court. See § 318.14, 

Fla. Stat. 

 Under the Wandall Act, “[t]he photographic or electronic images” taken by 

the camera “is admissible … and raises a rebuttable presumption” that the motor 

vehicle ran a red light. § 316.0083(1)(e), Fla. Stat. Although the government gets 

the benefit of a rebuttable presumption, the burden is proof “beyond a reasonable 

doubt.”  § 318.14(6), Fla. Stat. An owner found liable may move for a new hearing 

or appeal. § 318.16(1), Fla. Stat.; Fla. R. Traf. Ct. 6.630(e). 

 Finally, the Wandall Act contemplates that local governments will use 

vendors to assist with their red light camera programs. See § 316.0083(1)(a), Fla. 

Stat. (The Act “does not prohibit a review of information from a traffic infraction 

detector by an authorized … agent of the department, a county, or a municipality 

before issuance of the traffic citation by the traffic infraction enforcement officer.”) 

(emphasis added).7 

7  Jimenez has never explained what the Legislature actually intended by 
allowing the City’s agent – in this instance, ATS – to review the data before 
issuance of the UTC. Surely, the Legislature’s explicit recognition of this authority 
could not have meant that ATS was permitted to review the data simply for its own 
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B. Arem is distinguishable under the facts as found by the trial 
court. 

 The impact of Arem is dependent on what the Fourth District decided, how it 

came to its decision, and in what context. Arem is hardly a conventional “unlawful 

delegation” case. The opinion vacillates between an analysis of whether 

Hollywood’s program complies with the strict language of the Wandall Act and 

other provisions of Chapter 316, e.g., 154 So. 3d at 363-64, and concerns about 

ATS’s purported exercise of discretion in deciding which events to forward for 

police review. Id. at 364, 365.  

 Ultimately, though, the Fourth District concluded, based upon the limited 

record before it, that ATS had “unfettered” discretion in determining which videos 

to send to Hollywood. 154 So. 3d at 365 (“The City also lacks the lawful authority 

to outsource to a third-party vendor the ability to make the initial review of the 

computer images of purported violations and then use its unfettered discretion to 

decide which images are sent to the TIEO, and which ones are not.”) (emphasis 

added). The Fourth District also concluded that ATS somehow makes a “decision” 

to issue the UTC, in which Hollywood “merely acquiesces.”  Id. 

enjoyment. Such an interpretation would mean the Legislature acted pointlessly, a 
conclusion precluded by established Florida precedent. See, e.g., City of N. Miami 
v. Miami Herald Pub. Co., 468 So. 2d 218, 220 (Fla. 1985) (“[I]n construing 
legislation, courts should not assume that the legislature acted pointlessly.”). To 
the contrary, review of data was intended to allow ATS to assist the City in the 
streamlined operation of its program. 
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 However, as the trial court correctly noted, wholly absent from the record on 

appeal in Arem (and therefore, from the decision itself), was a single reference to a 

BRQ, let alone the actual document. The Arem record was also completely devoid 

of any testimony from Hollywood or ATS employees as to ATS’s role in the initial 

screening process or the subsequent printing and mailing of NOVs and UTCs. Put 

simply, the validity of ATS’s role in the initial review process was not argued 

before the county court in Arem and, therefore, no evidence or testimony was 

entered on the issue. Id.  

(1) The absence of the BRQ and testimony as to ATS’s 
initial review process in Arem. 

 After hearing testimony from Hollywood’s traffic infraction enforcement 

officer, the trial court dismissed the case and entered its first written order 

dismissing Arem’s UTC. R. 302-03; Arem R. 1:16-17.8 The court found that the 

officer: 

was not personally “providing by electronic transmission a replica of 
the traffic citation data to the court having jurisdiction over the 
alleged offense …,” but was merely hitting the “accept” button to 
begin the process of generating a Notice of Violation (NOV) …. A 
plain reading of this statute demonstrates the intent of the legislature. 
It requires that the [officer] provide the required information to the 
clerk, not a third party vendor. HCSO’s argument that ATS is 
authorized to make such communication with the Clerk is 
unpersuasive. 

8  References to the record on appeal in Arem (which is also before this Court) 
will be by the abbreviation “Arem R. __:__” indicating the clerk’s volume and 
page numbers.  
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Id. (underscoring in original).9  As a result of the court’s ruling, Hollywood 

immediately filed a motion for rehearing/reconsideration.  R. 304-05; Arem R. 

1:18-19. 

 Before rehearing took place, the trial court sua sponte issued an amended 

order dismissing Arem’s UTC. R. 307-09; Arem R. 1:21-23. In its amended order, 

the court expanded upon its initial ruling and further held that “[t]here is no statute 

authorizing this procedure of having an entity other than the Department …, a 

county or a municipality, transmit data to a court having jurisdiction over an 

alleged offense, which thereby also confers upon a court jurisdiction to hear it.”  R. 

308; Arem R. 1:22. The court also held that Hollywood’s procedure was contrary 

to section 316.0083(1)(a), Florida Statutes, because, as the court determined, “the 

UTC was issued by a vendor, ATS, the agent of the City of Hollywood” and not 

the traffic enforcement officer. Id. The court concluded that the appropriate remedy 

for such non-compliance was dismissal of the citation. R. 309; Arem R. 1:23. 

 Shortly thereafter, Hollywood filed its Supplemental Memorandum in 

Support of its Motion for Reconsideration (R. 310-57; Arem R. 1:24-71) and the 

trial court heard argument on Hollywood’s motion for rehearing. R. 378-455; 

Arem R. 2:1-78. Early in the hearing, the trial court very briefly inquired into how 

ATS’s initial review process worked. R. 389-90; Arem R. 2:12-13. However, when 

Hollywood’s counsel advised the trial court that a witness from ATS was available 

9  As previously noted, the trial court here reached a contrary conclusion on 
this issue (Order at 14-15) and that ruling has not been cross-appealed. 
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to address the issue, the court responded that “[i]t’s not relevant.” R. 391; Arem R. 

2:14. The remainder of the hearing focused only on argument relating to the 

mailing of citations and the transmission of citation data to the court. R. 391-455; 

Arem R. 2:14-78. 

 Following the hearing, the trial court entered its second amended order 

dismissing Arem’s UTC. R. 358-61; Arem R. 1:72-75. In that order, the trial court 

expanded on its prior orders by finding that Hollywood’s actions were contrary to 

section 316.650(3)(c) because “a third party non-governmental entity rather than a 

governmental one” was essentially “conferring upon a court the jurisdiction to hear 

a matter….” R. 359; Arem R. 1:73. In addition, the trial court certified the 

following questions as being matters of great public importance: 

(1) Does Florida Statute 316.0083(1)(a) authorize a municipality to 
delegate and have a private vendor actually issue Florida Uniform 
Traffic Citations, when notices of violation, (also issued by the 
vendor), are not complied with, where the only involvement of the 
traffic infraction enforcement officer in the entire process is to push a 
button saying “Accept” after having viewed the image of an alleged 
violation electronically transmitted by the vendor? 

(2) Does Florida Statute 316.650(3)(c) permit a traffic infraction 
enforcement officer to delegate to a non-governmental entity, such as 
a private vendor of a municipality, his or her statutory duty to 
electronically transmit a replica of traffic citation data to a court 
having jurisdiction over the alleged offense or its traffic violations 
bureau? 

(3) And if the answer is in the negative to either question, is dismissal 
the appropriate remedy? 
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R. 361; Arem R. 1:75. Notably, none of the certified questions asked whether ATS 

was improperly exercising discretion in its initial review and sorting of event data. 

 On April 23, 2014, the Fourth District issued its initial opinion, ruling in 

favor of Hollywood and reversing the trial court’s order.  R. 1016-25. Applying 

traditional principles of statutory construction, the Fourth District concluded that 

Hollywood’s program was consistent with the legislative intent underlying the 

Wandall Act.  R. 1022-23; see also infra at 42-43. Arem subsequently moved for 

rehearing, rehearing en banc and certification, and Hollywood filed its opposition. 

 The Fourth District granted rehearing and issued its new opinion. Armed 

only with the trial court’s orders and Hollywood’s contract with ATS, the Fourth 

District concluded that ATS exercised “unfettered discretion to decide which 

images are sent to the TIEO, and which ones are not.” 154 So.3d at 365. This 

conclusion about unfettered discretion was based entirely on language within 

paragraph 3 of Exhibit “D” to the contract between Hollywood and ATS, which 

provided that ATS is to “make the initial determination that the image meets the 

requirements of the ordinance and [the Contract] to enable the City to meet its 

burden of Demonstration [sic] a violation of the Ordinance.”10  As previously 

10  It is apparent that this “unfettered discretion” criticism by the Fourth District 
was at the heart of the court’s reasoning in Arem. As the Fourth District ran 
through its summary of Hollywood’s program, it concluded, “Under these 
circumstances, it cannot be said that this is the legal equivalent of a TIEO issuing 
the citation, especially when it is the third-party vendor that controls what 
information is, or is not, made available for the officer’s consideration.” 154 So. 
3d at 365 (emphasis added). 
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noted, the Fourth District concluded that Hollywood’s TIEO did nothing more than 

“merely acquiesce” in ATS’s “decision” to issue a UTC. Id. In reaching these 

conclusions, the Fourth District did not have the benefit of knowing of the 

existence of Hollywood’s BRQ or any information as to the automated process 

used for printing and mailing UTC’s.11 

(2) The significance of prohibiting ATS’s perceived 
exercise of “unfettered” discretion in Arem. 

 The Fourth District’s use of the term “unfettered” is not only significant, it is 

the standard by which Florida courts have repeatedly tested the validity of 

delegations of police power for more than fifty years. It is a well-established 

principle of law in Florida that “[u]nrestricted discretion in the application of a law 

without appropriate guidelines and determining its meaning may not be delegated 

by the City Council to an agency or to one person.” City of Miami Beach v. 

Fleetwood Hotel, Inc., 261 So. 2d 801, 805 (Fla. 1972) (emphasis added). 

However, this does not mean that a City cannot delegate authority to another party, 

including a private entity. Rather, it simply means – and this was the heart of the 

Fourth District’s concerns – that when such authority is delegated, any discretion 

that goes along with it must not be “unbridled” or “unfettered” so as to allow for 

unfairness or favoritism.  

11  During the second round of motions for rehearing, Hollywood attempted to 
bring to the Fourth District’s attention that the record was incomplete and lacked 
the BRQs. Of course, by that point, the record was closed; and even if the Fourth 
District considered the existence of the BRQ, it had no evidentiary explanation for 
what they said, how they were applied or what impact they had. 
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 In this case, the trial court found, as a matter of fact, that the City’s BRQ 

were “specific straight forward directives”; that ATS processors received extensive 

training to implement the BRQ and were instructed that when in doubt about the 

application of the BRQ, the rule is that the images must be forwarded to the police; 

that any decision-making on the part of ATS during the sorting of images into two 

queues “is strictly governed by the BRQ directives from the City”; and that the 

“sole, unilateral, and unfettered decision making found unacceptable in Arem does 

not exist in this case.” Order at 12; R. 1529. 

 By way of example of applying the foregoing delegation principles, in 

Citizens of State of Florida v. Wilson, 567 So. 2d 889 (Fla. 1990), the Florida 

Supreme Court found that the Public Service Commission’s delegation of authority 

to its staff to approve electric utility rate increases was proper since the staff was 

merely verifying that the conditions set by the Commission were met by the 

proposed rate increase. Id. at 892 (holding that Commission did not improperly 

delegate authority because “[t]he Commission specified the conditions for 

approval, and the staff merely carried out the ministerial task of seeing whether 

those conditions were met”). See also Thistle v. State, 769 So. 2d 1149, 1149 (Fla. 

5th DCA 2000) (holding it was permissible for trial court to delegate to the 

Department of Corrections the administrative task of calculating the amount of 

prison credit due an individual).  

 In County Collection Services, Inc. v. Charnock, 789 So. 2d 1109 (Fla. 4th 

DCA 2001), the Fourth District rejected the notion that a county had unlawfully 
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delegated its police powers when it entered into a contract by which it assigned to a 

private third party enforcement of lot clearing and code enforcement liens. Id. at 

1112. As the Charnock court explained, as long as the county retained authority 

and discretion, including the power to terminate the contract, there was no 

improper delegation.  Id. (citing State v. City of Tampa, 113 So. 2d 844 (Fla. 1959) 

and St. Johns County v. Northeast Fla. Builders Ass’n, 583 So. 2d 635 (Fla. 1991)). 

 Moreover, the scope of allowable police power delegations is not limited to 

the private enforcement of code enforcement liens discussed in Charnock. Rather, 

the delegation of governmental duties to private entities is simply the way 

governments frequently operate. See, e.g., Hilario-Paulino v. Pugh, 194 Fed. 

Appx. 900, 903 (11th Cir. 2006) (approving delegation of authority to private 

entity running prison to discipline inmates); Prison Health Services, Inc. v. 

Lakeland Ledger Pub. Co., 718 So. 2d 204, 205 (Fla. 2d DCA 1998) (recognizing 

Sheriff of Polk County’s contractual delegation to private entity to “provide total 

health care services for the inmates/detainees … housed within the county 

correctional system facilities”); Stanfeld v. Salvation Army, 695 So. 2d 501 (Fla. 

5th DCA 1997) (recognizing Marion County’s contractual delegation of all 

misdemeanor probationary services to a private entity); Fox v. News-Press Pub. 

Co., Inc., 545 So. 2d 941, 943 (Fla. 2d DCA 1989) (recognizing City of Fort 

Myers’ delegation of the governmental function of “the removal of wrecked and 

abandoned automobiles from public streets and property” to a private entity); 

Blumel v. Mylander, 919 F. Supp. 423, 427 (M.D. Fla. 1996) (recognizing 
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authority for Florida counties to contract with private entities to run jails and 

prisons). 

(3) The Fourth District’s discussion of Masone in Arem. 

 At first blush, it appears that the Fourth District, for some reason, was 

motivated in granting rehearing and withdrawing its original Arem opinion by the 

Florida Supreme Court’s decision in Masone v. City of Aventura, 147 So. 3d 492 

(Fla. 2014). See Arem, 154 So. 3d at 363-64.  Masone involved a preemption-based 

challenge to municipal home rule authority to operate red light camera programs 

prior to the Legislature’s enactment of the Wandall Act and its explicit 

authorization of such programs. Id. at 494. Setting aside momentarily whether the 

Fourth District correctly interpreted and applied Masone,12 there is nothing about 

the ruling in Masone that alters the analysis of Arem’s application in this case. The 

Fourth District in Arem, whether it applied Masone correctly or not, articulated a 

standard relevant here based on the perceived exercise of unfettered discretion by 

ATS. Either the City’s program falls materially within the Fourth District’s ruling 

in Arem or it does not. For the reasons more fully elaborated herein, the City 

respectfully contends it does not.  

12  For a further discussion of Masone, see infra at 45-48. 
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III. THE CITY HAS NOT IMPROPERLY DELEGATED ITS 
POLICE POWER BY ALLOWING ATS TO PERFORM AN 
INITIAL REVIEW OF THE VIDEOS. 
A. The City’s BRQ ensures ATS is afforded no meaningful 

discretion in performing its initial review. 

 As the trial court correctly found, the BRQ represents a detailed set of 

instructions as to how ATS must handle all aspects of the City’s red light camera 

program, including how it must sort event data captured by the cameras to be sent 

to the City. T. 20:22-25; 21:1-5; 22:5-14; T. 155:19-25; 156:1-6. ATS employees 

go through weeks of training to ensure that they know how to utilize and apply the 

directives set forth in the City’s BRQ, as they identify the event data that the City 

wants passed along for violation review. T. 157:2-16; 159:16-25: 160:1-20. ATS 

employees cannot deviate from the directives set out in the BRQ without breaching 

the terms of the Contract. T. 37:8-12. Additionally, ATS reviews and audits their 

employees to ensure they are in compliance with the City’s BRQ. T. 161:15-25; 

162:1-25; 163:1-8. ATS has no discretion or authority to deviate from the BRQ 

and certainly makes no independent decision concerning the existence of a 

violation. T. 36:21-25; 37:1-12. Rather, ATS simply applies the City’s instructions 

by confirming that the captured images and video are of the type that the City has 

directed ATS to sort into the working queue. That is the extent of the “initial 

review” ATS performs prior to sending images and data to the City for a decision 

on whether a violation has occurred.  

 ATS’s review and sorting of the data is contemplated by section 

316.0083(1)(a), which expressly provides that “agents” of the City, such as ATS, 
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are permitted to “review” the “information from a traffic infraction detector ... 

before issuance of the traffic citation….” Accordingly, ATS’s efforts here are both 

permitted by the Wandall Act and do not amount to an unlawful delegation of 

police power.  

B. The terms of the ATS contract provide that the City’s police 
officer has the sole discretion to determine whether a 
violation has occurred. 

 The only determination in the entire process that matters, and the only true 

exercise of police power, is the determination whether a red light infraction has 

occurred. The City’s contract expressly provides that the City, and not ATS, makes 

this determination. As previously noted, the emphasized terms of paragraph 7 to 

Exhibit “D” of the contract provide that the City’s authorized employee will 

“review the Infractions Data … to determine whether a Notice of Infraction shall 

be issued with respect to each Potential Infraction captured within such Infraction 

Data and transmit each such determination to Vendor using the software or other 

applications or procedures provided by Vendor on the Vendor System for such 

purpose.”  The same paragraph then goes on to acknowledge that ATS “agrees that 

the decision to issue” the NOV is the “sole, unilateral and exclusive decision” of 

the City’s TIEO and that ATS has no authority to make such a decision. 

 Jimenez asserts that the foregoing paragraph and BRQ should be ignored 

and that, instead, the Court should rely solely to Paragraph 3 of Exhibit “D,” 

without any context. This interpretation “ignores the well-established principle that 

‘the intention of the parties must be determined from an examination of the entire 
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contract and not from separate phrases or paragraphs.’”  Alamo Financing, L.P. v. 

Mazoff, 112 So. 3d 626, 630 (Fla. 4th DCA 2013) (citation omitted). Moreover, in 

examining the entirety of the contract, including each of the different provisions, 

all provisions should be “construed so as to give the effect to each and every of 

them, if that can reasonably de done….”  J.C. Penney Co., Inc. v. Koff, 345 So. 2d 

732, 735 (Fla. 4th DCA 1977) (quoting Ross v. Savage, 63 So. 148 (Fla. 1913)). 

 Jimenez’s argument, therefore, is fundamentally flawed, as he asks the Court 

to read paragraph 3 of Exhibit D in isolation.13  In fact, if this Court were to adopt 

Jimenez’s reading of paragraph 3 (and ignore the remainder of the contract), 

paragraph 7 would have no effect. Under Jimenez’s theory, any time ATS were to 

perform under paragraph 3, it would simultaneously be breaching paragraph 7’s 

strict prohibition against ATS making a notice of violation decision. T. 37:8-12. 

This would lead to an absurd result contrary to Florida law. “The inconvenience, 

hardship or absurdity of one interpretation of a contract or its contradiction of the 

general purpose of the contract is weighty evidence that such meaning was not 

intended when the language is open to an interpretation which is neither absurd nor 

frivolous and is in agreement with the general purpose of the parties.”  James v. 

Gulf Life Ins., 66 So. 2d 62, 63 (Fla. 1953).  

13  Florida law is clear that the conduct of parties to a contract in performance 
of the contract may supplement or modify the contract and must be considered in 
determining whether they have performed as required. See, e.g., Flagship Nat’l 
Bank v. Gray Distrib. Sys., Inc., 485 So. 2d 1336, 1340 (Fla. 3d DCA 1986); Cox 
v. CSX Intermodal, Inc., 732 So. 2d 1092, 1096 (Fla. 1st DCA 1999). 
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C. The City has not delegated any meaningful discretion to 
ATS. 
(1) Application of the BRQ is ministerial and not an 

exercise of police power. 

 The City disputes that any police power has been delegated to ATS. 

Prevailing Florida law is clear that the mere determination of whether certain 

conditions are satisfied is a ministerial task and not the exercise of police power. 

See Wilson, 567 So. 2d at 892 (“[W]e do not believe that the Commission 

improperly delegated to its staff the authority to approve the revised supplemental 

service rider. The Commission specified the conditions for approval, and the staff 

merely carried out the ministerial task of seeing whether these conditions were 

met.”) (emphasis added). It has long been the rule in this country that a 

municipality may not delegate all of its authority, “but, like every other 

corporation, it could do its ministerial work by agents.”  Hitchcock v. City of 

Galveston, 96 U.S. 341, 346 (1877). Here, the City has provided clear directives to 

ATS within the BRQ, and trained ATS processors merely perform the ministerial 

tasks of seeing whether the conditions within those directives have been met. As 

such, ATS is not exercising any police power and is merely lawfully performing 

ministerial tasks as agent for the City. 

(2) Even if, arguendo, ATS were exercising some police 
power, the delegation of that authority is lawful. 

 Even if, arguendo, ATS exercises any police power in performing the initial 

review of the videos, the City’s delegation of that power is not unlawful as ATS is 

afforded no meaningful discretion in the performance of its duties. The City has 
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provided ATS with guidelines in the BRQ, which set forth the parameters for 

determining which videographic and photographic data is forwarded to the City. 

The BRQ ensures that ATS is not afforded unbridled or unfettered discretion and 

protects against any unfairness or favoritism that could otherwise arguably be 

shown by ATS.   

 Here, the Legislature clearly contemplated that ATS would be able to review 

event data before the subsequent issuance of a UTC.14 § 316.0083(1)(a), Fla. Stat. 

The City’s BRQ provides ATS ample standards to permit judicial review with 

respect to the validity of any NOV or UTC issued under the City’s program.  To be 

clear, though, Jimenez has never contended that ATS misapplied the BRQ with 

respect to his UTC; and in fact, he has failed to identify a single instance where an 

ATS processor misapplied the BRQ to withhold from the working queue a 

violation that otherwise qualified for prosecution. 

 To the extent the Defendant contends that certain terminology in the BRQ is 

susceptible of possible interpretation by ATS’s processors during the initial review, 

such a contention does not carry the day. It is only the delegation of unfettered or 

unbridled discretion that gives rise to a legal deficiency. A delegation of authority 

may properly call upon the party so delegated to exercise common sense and 

14  As previously noted, the Legislature’s explicit recognition of this authority 
could not have meant that ATS was permitted to review the data simply for its own 
enjoyment. Such an interpretation would mean that the Legislature acted 
pointlessly, a conclusion precluded by Florida Supreme Court precedent. See 
supra.at 18-19.  
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reasonably apply established criteria. See Wilson, 567 So. 2d at 892 (“The 

Commission specified the conditions for approval, and the staff merely carried out 

the ministerial task of seeing whether these conditions were met.”) (emphasis 

added).  

 Moreover, it is well established that a governmental entity may lawfully 

delegate police power to a private entity where it not only provides guidelines that 

must be followed, but also reserves for itself the role of final arbiter of actions 

taken or recommendations made by the private entity. See, e.g., Hilario-Paulino, 

194 Fed. App’x at 903 (holding that Bureau of Prisons’ (BOP) partial delegation to 

private entity to discipline federal inmate in a private corrections facility, pursuant 

to contract, was not a violation of the statute providing that BOP was in charge of 

management and regulation of federal penal institutions and that BOP shall provide 

for protection and discipline of all persons charged; pursuant to contract, private 

entity was required to follow BOP’s program statement on discipline and BOP 

reserved for itself role of final arbiter of disciplinary proceedings); Todd & Co., 

557 F.2d at 1012 (finding delegation by the Securities Exchange Commission 

(SEC) of the discipline of members of the securities industry to private entity to be 

valid where the SEC provided the right to appeal and the SEC could then “reduce, 

cancel, or leave undisturbed the penalty imposed”).  

 Closer to home, the Florida Supreme Court in State v. State Road Dept., 173 

So. 2d 693 (Fla. 1965), considered a legislative scheme whereby the State Road 

Department assigned to an unelected “Board of Highway Secondary Funds 
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Trustees” the responsibility to “review[] [a financing] application as to its 

feasibility and the desirability or necessity of its construction and, if approved, 

recommend[] its construction; whereupon, the State Road Department may, in its 

discretion, issue the fuel tax anticipation certificates required to finance the 

project.”  Id. at 696 (emphasis in original). In short, the Board of Trustees in that 

case would review and reject certain applications, while forwarding others to the 

Department with a recommendation for approval. Id. 

 In the face of a challenge based on unlawful delegation of authority, the 

Supreme Court rejected the argument stating, “[w]hat we said above with respect 

to the advisory capacity of the Board of Trustees is a complete answer to this 

contention.” Id. In other words, it was entirely appropriate for the Board of 

Trustees to preliminarily review and, in certain instances, reject certain 

applications without running afoul of unlawful delegation concerns, because the 

Department retained the final discretion to fund the improvements.15  Id.  

 Based on the foregoing, the BRQ and contract (when read in its entirety and 

giving effect to all of its terms) do not give ATS the unfettered or unbridled 

discretion to unilaterally initially determine who gets prosecuted for a red light 

violation. Instead, the City has provided clearly defined directives that 

unquestionably protect against favoritism or unfairness and curtail the exercise of 

15  So, too, here, ATS is assigned the task of preliminarily reviewing red light 
violation events to determine, pursuant to the BRQ, whether those events should be 
included in the City’s working queue. The City (like the Department) retains final 
discretion as to whether an NOV or UTC should issue. 
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discretion. In its initial review, ATS does nothing more than implement the City’s 

BRQ in determining which images and video are queued up for police review. The 

City is the only party afforded any discretion for the review, analysis and 

determination of whether an infraction has occurred and an NOV/UTC should 

issue. Further still, section 6.1(iv) of the contract provides that the City may 

terminate the contract if ATS “commits any material breach of any of the 

provisions of this Agreement.”  See also T. 37:13-15. Accordingly, the City has not 

illegally delegated its police powers to ATS.  

IV. THE CITY HAS NOT DELEGATED THE PURELY 
MINISTERIAL TASKS OF PRINTING AND MAILING NOVS 
AND UTCS BY MERELY AVAILING ITSELF OF ATS’S 
PROPRIETARY SOFTWARE AND AUTOMATED SYSTEMS. 

 The City’s contract with ATS sets forth that, once the City has determined 

that a violation has occurred, the City then “delegates” to ATS the ministerial tasks 

of mailing the NOVs and/or UTCs to vehicle owners. As previously noted, what 

actually occurs is that the police officer’s acceptance of an event for further 

prosecution triggers an automated process (through ATS’s proprietary software) 

that prints and mails the NOVs and UTCs.16  Requiring the City’s officer to 

personally mail the NOV and/or UTC to each violator simply because the Act 

states that a citation shall be issued by a TIEO results in an unreasonably narrow 

reading of the Wandall Act. 

16  At no point in that process does any individual at ATS have any input or 
control over whether the NOVs or UTCs are processed and mailed.  
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 It is by now axiomatic in Florida that a “[c]ourt should not interpret a statute 

in a manner resulting in unreasonable, harsh or absurd consequences.”  Florida 

Dept. of Envt’l Protection v. Contractpoint Fla. Parks, LLC, 986 So. 2d 1260, 

1270 (Fla. 2008) (citing State v. Atkinson, 831 So. 2d 172, 174 (Fla. 2002) and 

State v. Burris, 875 So. 2d 408, 414 (Fla. 2004)); Maddox v. State, 923 So. 2d 442 

(Fla. 2006). Moreover, even where statutory language is ostensibly unambiguous, 

“the plain meaning analysis should not be used when to do so would clearly defeat 

the intent of the legislature. ‘It is a fundamental rule of statutory construction that 

legislative intent is the polestar by which the court must be guided, and this intent 

must be given effect even though it may contradict the strict letter of the statute.’”  

Barber v. State, 988 So. 2d 1170, 1172 (Fla. 4th DCA 2008) (quoting Knowles v. 

Beverly Enters.-Fla., Inc., 898 So. 2d 1, 6 (Fla. 2004) (emphasis in original)); see 

also DR Lakes Inc., v. Brandsmart U.S.A. of West Palm Beach, 819 So. 2d 971, 

974 (Fla. 4th DCA 2002) (“It is well-established in Florida that statutes, even 

where clear, should not be interpreted to produce absurd results.”). 

 Defendant’s overly rigid interpretation, if taken to its logical conclusion, 

results in a situation where the City’s TIEO would be required personally to place 

each NOV and UTC in the mail. Defendant’s literal interpretation of the statute 

would also logically preclude the City’s officer (or any law enforcement officer for 

that matter) from delegating any of those tasks to a subordinate officer, secretary or 
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administrative assistant – a result that could not possibly have been intended by the 

Legislature.17 

 In Florida, 340,000 camera citations were issued in 2012.18  It only makes 

sense that the Legislature would allow for a computer to generate and mail out the 

citations. Due to the volume, the computer program eliminates the possibility of 

human error and makes it more cost effective. The fact that ATS’s computer 

software populates the citation data into the UTC form and affixes an electronic 

signature after being authorized to do so by the deputy does not mean ATS is 

“issuing” the citation.19  Rather, ATS’s system is simply performing a clerical role 

of mailing the citation on behalf of the local government. 

17  At the risk of belaboring the point, one must question whether the officer is 
statutorily required to lick each envelope, affix each stamp, and place each item in 
a designated U.S. mail receptacle, or whether the officer, having exercised his or 
her discretion and made the decision that a violation of the traffic signal occurred 
and an NOV should issue, could properly ask a mailroom clerk to handle those 
tasks. 
18  DHSMV, Red Light Camera Summary Report, at 3 (Dec. 17, 2013 as 
revised Jan. 8, 2014), available at 
http://www.flhsmv.gov/Reports/RedLightCameraAnalysis2013.pdf.  
19  Nor does the use of the electronic signature of the deputy support the 
argument. First, section 316.650(1)(c) permits a traffic enforcement agency to 
produce traffic citations by electronic means (meaning they would contain an 
electronic signature). Second, an electronic signature has the same force and affect 
as a written one: “Unless otherwise provided by law, an electronic signature may 
be used to sign a writing and shall have the same force and effect as a written 
signature.” § 668.004, Fla. Stat.  
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 The Legislature intended for a streamlined process allowing for the 

expeditious resolution of red light camera infractions. In furtherance of this intent, 

the Legislature provided that the City’s case-in-chief would be established by 

presumption. See § 316.0083(1)(e), Fla. Stat. (creating rebuttable presumption that 

“the motor vehicle named in the report . . . was used in violation of” a red light). 

The Legislature also set forth that the video and photographs captured by the red 

light cameras would be admissible in any proceeding to enforce the Act. Id.; see 

also Clark v. State, 170 So. 3d 69 (Fla. 5th DCA 2015) (denying certiorari review 

after appellate division of circuit court concluded that video and photographic 

evidence is self-authenticating and admissible; and concluding that circuit court 

did not violate a clearly established principle of law).  

 Further still, the Act creates a rebuttable presumption that the registered 

owner receiving the UTC is responsible for the vehicle having committed the red 

light infraction. See Arrington, 95 So. 3d at 327 (interpreting §316.0083(1)(b)1.b., 

Fla. Stat.). To require the City’s officer (who is already tasked with reviewing each 

transmitted video to determine whether a violation has occurred, as well as 

appearing in court as a witness) to perform also administrative tasks such as 

personally printing and placing each UTC in the mail, would bog down the entire 

system in contravention of this streamlined process. Moreover, as set forth above, 

Florida courts have consistently held that the performance of such clerical and 

administrative tasks can be delegated, even when the actual consequences of 

delegation might be considerably greater. See, e.g., Wilson, 567 So. 2d at 892; 
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Thistle, 769 So. 2d at 1149; Reid, 673 So. 2d at 973; Ebaugh, 623 So. 2d 844; 

Gard, 521 So. 2d 369. 

 Thus, the City should likewise be able to delegate the clerical tasks of 

mailing NOVs and UTCs. Because the officer is the one who takes the only 

significant action in the process – the discretionary determination of whether a red 

light violation has occurred – it makes no difference whether the ministerial tasks 

of preparing and mailing the NOVs and UTCs is delegated to and performed by an 

assistant across the hall or completed through ATS’s wholly automated system. 

Accordingly, this Court should deny Defendant’s motion to dismiss the red light 

camera citation. 

V. EVEN IF THE CITY UNLAWFULLY DELEGATED CERTAIN 
TASKS TO ATS, DISMISSAL IS NOT THE PROPER 
REMEDY. 

 While the Arem court ruled that the proper remedy for Hollywood’s non-

compliance was dismissal of the citation, 154 So. 3d at 365, the Fourth District 

cited no authority for this proposition.20  In fact, there exists no precedent in 

Florida requiring dismissal in such circumstances, and the Arem court’s 

determination to the contrary conflicts with State v. Phillips, 463 So. 2d 1136 (Fla. 

1985), State v. Gray, 435 So. 2d 816 (Fla. 1983), Loper v. State, 840 So. 2d 1139 

20  Inasmuch as the Fourth District’s conclusion was legal, rather than factual, 
in nature, there is no basis for distinguishing the ruling on this record. 
Consequently, should the Court find Arem factually indistinguishable, it should 
address whether the Fourth District’s conclusion as to appropriate remedy is 
legally correct. 
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(1st DCA 2003) and this Court’s decisions in Delgado v. State, 43 So. 3d 132 (Fla. 

3d DCA 2010) and State v. Perez, 783 So. 2d 1084 (Fla. 3d DCA 1998).  Taken 

together, these cases stand for the proposition that dismissal is not an appropriate 

remedy unless the defect in the process affects substantive rights and causes actual 

prejudice to a defendant. 

 In Phillips, the Florida Supreme Court determined that the defect in the 

information in that case was one of form, not of substance, “as evidenced by the 

fact that both parties were willing and able to proceed to trial.”  463 So. 2d at 1138. 

Likewise, in Delgado, this Court held that a charging document is “fundamentally 

defective only where it totally omits an essential element of the crime or is so 

vague, indistinct or indefinite that the defendant is misled….” 43 So. 3d at 

133 (emphasis added). It also stated that the test for granting relief based upon such 

a defect in a charging document is actual prejudice to the defendant. Id. (citing 

Gray, 435 So. 2d at 818). Further, in Perez, this Court ruled that “[t]he defect in 

the information was one of form, not substance.”  783 So. 2d at 1084. It went on to 

say that, “[b]ecause no risk of double jeopardy is present in the instant case and 

because the defendant has failed to demonstrate that he was prejudiced in any way 

as a result of the defect, the charging document is not rendered void as a result of 

the defect.”  Id. (emphasis added.) 

 On the issue of remedy, this Court should not adopt the Fourth District’s 

unsupported, outlier conclusion in Arem. Here, any purported defect in the UTC is 

procedural and is one of form, not substance. The UTC received by Jimenez 
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described the year, make and license plate number of his car, as well as the date, 

time and location of the alleged violation. In addition, the UTC expressly states 

that the offense alleged to have been committed was a “VIOLATION OF STATE 

STATUTES §§316.075(1)(c)1 and 316.074(1) FAILURE TO STOP AT A RED 

TRAFFIC SIGNAL PURSUANT TO FS §316.0083” (capitalization in original). 

The UTC, in addition to supplying photographs of the violation, further informed 

Jimenez where he could view the video recording of the violation, as required by 

the Wandall Act. There is nothing vague, indistinct or indefinite about the charge 

against Jimenez. The UTC expressly set forth that he failed to comply with a red 

traffic signal in violation of sections 316.0083 and 316.075(1)(c)1, Florida 

Statutes.  

 Further still, Jimenez does not even assert that he was prejudiced in any way 

by the process used by the City to observe Jimenez’s red light infraction or create 

the UTC. Most importantly, it is undisputed that a City officer did review the 

evidence against Jimenez before determining that an NOV and UTC should issue 

to him. Jimenez received notice of the charges against him and was provided with 

a meaningful opportunity to be heard. Accordingly, because Jimenez’s UTC is a 

valid charging document that did not violate Defendant’s due process rights or 

prejudice him in any way, and because Jimenez was not harmed by any of the 

alleged defects in the City’s program, dismissal cannot be the proper remedy. 
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VI. TO THE EXTENT THIS COURT DOES NOT DISTINGUISH 
AREM BASED ON THE RECORD BEFORE IT, THE CITY 
CONTENDS THAT AREM WAS WRONGLY DECIDED. 

 The Fourth District actually correctly decided Arem, in April 2014, when it 

issued its initial 2-1 decision reversing the trial court’s dismissal of the UTC in that 

case. R. 1012-25. The Fourth District’s original analysis of the Wandall Act was 

premised on traditional principles of statutory construction: 

“[L]egislative intent is the polestar that guides a court’s statutory 
construction analysis.” Kingsway Amigo Ins. Co. v. Ocean Health, 
Inc., 63 So. 3d 63, 66 (Fla. 4th DCA 2011) (quoting Knowles v. 
Beverly Enters.-Fla., Inc., 898 So. 2d 1, 5 (Fla. 2004)). In discerning 
legislative intent, courts must first look to the statute’s plain language. 
Id. In doing so, even where the relevant statutory language appears to 
be unambiguous, a plain meaning analysis should not be used when to 
do so would clearly defeat the legislature’s intent. Barber v. State, 988 
So. 2d 1170, 1172 (Fla. 4th DCA 2008). As such, the legislature’s 
“intent must be given effect even though it may contradict the strict 
letter of the statute.” Knowles, 898 So. 2d at 6. (emphasis in original) 
(citing State v. Webb, 398 So. 2d 820, 824 (Fla. 1981)); see also Byrd 
v. Richardson–Greenshields Sec., Inc., 552 So. 2d 1099, 1102 (Fla. 
1989) (“As the Court often has noted, our obligation is to honor the 
obvious legislative intent and policy behind an enactment, even where 
that intent requires an interpretation that exceeds the literal language 
of the statute.”). 

“Where possible, courts must give full effect to all statutory 
provisions and construe related statutory provisions in harmony with 
one another.” Knowles, 898 So. 2d at 6 (emphasis in original) (quoting 
Forsythe v. Longboat Key Beach Erosion Control Dist., 604 So. 2d 
452, 455 (Fla. 1992)). Moreover, Florida law cautions that a court 
“should not interpret a statute in a manner resulting in unreasonable, 
harsh, or absurd consequences.” Fla. Dep’t of Envtl. Prot. v. 
ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1270 (Fla. 2008) 
(citing State v. Atkinson, 831 So. 2d 172, 174 (Fla. 2002)); see also 
State v. Burris, 875 So. 2d 408, 414 (Fla. 2004) (“A statute’s plain and 
ordinary meaning controls only if it does not lead to an unreasonable 
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result.”); DR Lakes Inc. v. Brandsmart U.S.A. of W. Palm Beach, 819 
So. 2d 971, 974 (Fla. 4th DCA 2002) (“It is well-established in 
Florida that statutes, even where clear, should not be interpreted to 
produce absurd results.”). 

R. 1016-17. The court went on to conclude that the Legislature intended to 

streamline enforcement of red light signals under the Wandall Act: 

We are satisfied that a fair reading of sections 316.650 and 316.0083, 
Florida Statutes (2011) supports the conclusion that the legislature 
intended to create a streamlined process through which red light 
traffic infractions may be resolved. That intent is supported by 
allowing a camera, rather than an officer, to initially capture or 
observe a potential violator run a red light, and also by the fact that 
the Act provides that Florida counties and municipalities may 
establish their case-in-chief by presumption. See § 316.0083(1)(e), 
Fla. Stat. (2011) (creating “a rebuttable presumption that the motor 
vehicle named in the report . . . was used in violation” of a red light). 
The Act further provides for the rebuttable presumption that the 
registered owner of the vehicle caught running the red light was 
actually driving that vehicle. See § 316.0083(1)(b)1.b., Fla. Stat. 
(2011); see also State v. Arrington, 95 So. 3d 324, 327 (Fla. 4th DCA 
2012) (recognizing this presumption). The county court’s 
interpretation of the relevant statutory provisions appears to defeat the 
legislature’s intent for a streamlined process. 

R. 1016. 

 On the question of unlawful delegation of authority, the Arem panel 

originally reached the same conclusion that it later reached in its replacement 

decision:  “In Florida, only law enforcement officers and traffic enforcement 

officers have the legal authority to issue citations for traffic infractions, which 

means only law enforcement officers and traffic enforcement officers are entitled 

to determine who gets prosecuted for a red light violation. See §§ 316.640 and 
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316.0083(3), Fla. Stat. (2011).”  R. 1019; cf. Arem 154 So. 3d at 364. But unlike its 

approach on rehearing, the panel originally (and correctly) focused on the language 

of Hollywood’s contract, which states (as does the City’s):  

VENDOR HEREBY AKNOWLEDGES [sic] AND AGREES THAT 
THE DECISION TO ISSUE A NOTICE OF INFRACTION SHALL 
BE THE SOLE UNILATERAL AND EXCLUSIVE DECISION OF 
THE AUTHORIZED EMPLOYEE AND SHALL BE MADE IN 
SUCH AUTHORIZED EMPLOYEE’S SOLE DESCRETION (A 
“NOTICE OF INFRACTION DECISION”) AND IN NO EVENT 
SHALL VENDOR HAVE THE ABILITY OR AUTHORIZATION 
TO MAKE A NOTICE OF INFRACTION DECISION. 

App. 1 at 10 (capitalization in the original). The panel then concluded: “This 

paragraph makes it clear that the traffic enforcement officer exclusively decides 

whether to initiate a prosecution by issuing a notice of violation, which leads to the 

issuance of a citation if no response is received. There is no delegation of authority 

for ATS to make the decision to issue a citation.”21  Id. (emphasis added). 

 On rehearing, however, the Fourth District swung around to a diametrically 

opposed position, ruling that Hollywood’s program was unlawful because (i) 

Hollywood delegated unfettered discretion to ATS to screen events before 

forwarding certain events to the TIEO, and (ii) ATS, rather than the TIEO, would 

generate and send the UTC, while the TIEO would “merely acquiesce.”  154 So. 

21  To reiterate: there is no dispute that Jimenez’s UTC was printed and mailed 
to him only after a City police officer (i) reviewed the video and photographic 
evidence, (ii) determined probable cause existed to support a violation of state 
traffic laws, and (iii) initiated Jimenez’s prosecution. T. 134:2-22. 
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3d at 365. In its new decision, the Fourth District did not expressly explain why its 

original and fairly traditional interpretation of the Wandall Act was mistaken. 

 One might surmise from the replacement Arem decision that the Fourth 

District was somehow sua sponte swayed by the Florida Supreme Court’s issuance 

of Masone v. City of Aventura, 147 So. 3d 492 (Fla. 2014), which was decided 

after the original decision issued.22 154 So. 3d 363-64. However, the Fourth 

District’s interpretation of Masone was mistaken, and its reliance on it misplaced. 

The Fourth District misread Masone to create a rule of “strict construction” 

applicable to the Wandall Act, without recognizing that the Act was not the basis 

for the Masone decision or that the Act was passed after the Masone lawsuit was 

filed. 

 Masone does not hold, state, or imply any strict construction principle.23 

Masone is a municipal home rule authority case concerned with preemption. The 

Supreme Court applied specific preemption legal principles to a provision of 

chapter 316 that preempts local regulation of traffic “unless expressly authorized” 

by the Legislature. 147 So. 2d at 495-96 (citing § 316.007, Fla. Stat.). 

Specifically, the Masone court addressed whether and to what extent red light 

camera programs were “expressly authorized” for the period they had been 

deployed before passage of the Wandall Act. The term “strict construction” appears 

22  As such, the parties were never afforded an opportunity to address the 
implications of Masone before the Fourth District’s jurisprudential about-face. 
23  Masone did not sub silentio overrule decades of longstanding statutory 
construction principles. Roberts v. Brown, 43 So. 3d 673, 683 (Fla. 2010). 
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nowhere in Masone. Nor did the Supreme Court suggest that local law 

enforcement’s compliance with the operational provisions of the Act should be 

judged under anything other than the ordinary canons of statutory construction. 

 The Arem court’s reference to “interference by municipalities” with state 

traffic laws and “attempt[s] by a local government to circumvent chapter 316” (154 

So. 3d at 363) cannot justify a different result. Nothing in the Arem record 

suggested that Hollywood was attempting to “interfere” with or “circumvent” 

anything. Hollywood was merely trying to operate a red light camera program 

consistent with the Wandall Act, using a vendor as its agent for purposes of an 

initial review of the photographs and video, which the Act itself countenances. See 

§§ 316.0083(1)(a), (b)(4). The very inclusion of these “accusations” in the 

replacement decision suggests a narrowing of the Fourth District’s perspective 

unwarranted by the Wandall Act.  

 Thus, the Fourth District incorrectly concludes that “[t]he powers of a 

municipality to legislate on traffic matters are thus limited to those enumerated in 

section 316.008.” 154 So. 3d at 363. It pulls this “conclusion” from Masone, which 

was decided under a very different legislative scheme. Masone, 147 So. 3d at 501. 

Now, however, the conclusion is (at best) an incomplete statement of the law. On 

its face, section 316.0083 (the Wandall Act) substantively expands the authority of 

local governments beyond section 316.008 when it comes to enforcement of traffic 

signals. This faulty premise about the limitations of municipal powers may have 
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contributed to the Fourth District’s misapplication of Masone and reflects that the 

Fourth District perceived the Arem case from a pre-Wandall Act perspective.24 

 Ultimately, Masone did not even question the ability of local governments to 

use cameras to regulate, monitor and restrict traffic within their jurisdictions, but 

rather queried whether the code enforcement schemes adopted by the cities of 

Aventura and Orlando were preempted by and conflicted with state statute. 147 So. 

3d at 497.25  

 This is not a preemption case in a pre-Wandall Act environment. It is an 

ordinary statutory construction case that questions whether the City’s use of a 

vendor to streamline processing of violations and printing and mailing of traffic 

citations complies with a statute contemplating “issuance of the traffic citation by 

the traffic infraction enforcement officer.” § 316.0083(1)(a), Fla. Stat.  As the 

Arem panel originally concluded, streamlined and efficient handling of 

infractions has long been understood to be the purpose of the informal resolution 

of minor traffic violations under Florida law.  See State v. Johnson, 345 So. 2d 

1069, 1070 (Fla. 1977) (holding that the legislature intended to resolve “minor 

24  In contrast, Masone was concerned about the scope of the authority 
conferred on local governments by section 316.008 because the Legislature had 
not yet enacted the Wandall Act and expanded local government authority. See 147 
So. 3d at 494 (“As is clear from the arguments presented by the parties, the crux of 
these consolidated cases is whether section 316.008(1)(w) provides authority for 
the ordinances.”). 
25  By way of further example, the Masone court noted that nothing in section 
316.008(1)(w) avoided the “preemption imposed by section 318.121 of any fines 
other than the penalties imposed as provided in chapter 318.”  147 So. 3d at 498. 
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traffic infractions in an informal fashion without … strictness and technicalities”); 

Holodak v. Lockwood, 726 So. 2d 815, 816 (Fla. 4th DCA 1999) (holding the 

legislature intended to “streamlin[e] procedures and lessen[] the economic 

burden”). The Arem panel’s fashioning of a new principle of “strict construction” 

against local governments contravenes that purpose. 

 By abandoning on rehearing the Legislature’s contemplation of the 

involvement of third-party vendors and its desire to create a streamlined process, 

the Arem court permitted literalness to strangle meaning. See Lynch v. Overholser, 

369 U.S. 705, 710, 82 S. Ct. 1063 (1962). As such, should this Court be unwilling 

to distinguish the record here from the scenario perceived to be at issue in Arem, 

the City respectfully suggests that this Court should not travel the same analytical 

path as the Fourth District did on rehearing. The Order should be reversed. 

CONCLUSION 

 The trial court correctly determined, as a matter of fact, (i) that under the 

City’s program, the existence of the BRQ precluded ATS from exercising 

unfettered discretion in the screening and sorting of events for review by the City’s 

police officers; (ii) that the City did not merely acquiesce in any ATS decision; and 

(iii) that ATS’s generation and mailing of UTCs through a wholly automated 

process was a ministerial function permitted by the Wandall Act. Where the trial 

court erred was in its legal conclusion that it was nonetheless bound by Arem 

because of similarities between the Hollywood and City contracts. Arem is 

distinguishable and, therefore, not controlling. 
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 Alternatively, Arem was incorrectly decided based on a misunderstanding 

and misapplication of Masone. Should the Court determine that Arem is not 

distinguishable, it should conclude that it was erroneously decided. 
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1 

III. Statement of the Case and Facts 

1. Mr. Jimenez received a traffic citation and filed a motion to dismiss 

the citation in the trial court below. 
 

On two occasions, Mr. Jimenez’ vehicle was caught by camera running a red 

traffic signal in the City of Aventura. Consequently, he was issued notices of 

violation and then traffic citations. R. 6. He decided to contest the citations by 

filing a motion to dismiss in the below county court based on Hollywood v. 

Arem,154 So. 3d 359 (Fla. 4th DCA 2014). R. 13. The trial court below expressed 

disagreement with the Arem analysis because the evidence in this case shows that 

ATS processors did not have unfettered discretion when sorting the video events. 

R. 1529. The trial court granted Mr. Jimenez’ motion to dismiss which opened the 

door for the State, through the City of Aventura, to appeal so that the trial court’s 

three certified questions could be answered by this Court. R. 1532-1533. 

2. The Legislature wanted to efficiently make our intersections safer. 

In 2010, House Bill 325, also known as the Mark Wandall Traffic Safety 

Act, was passed. See Chapter 2010-80, Laws of Fla. This signaled the Legislature’s 

recognition that sophisticated camera technology could significantly assist in 

making our roadways safer on a statewide basis.
1
 This Act supplemented some 

                                                 
1
 On May 13, 2010, then Governor Crist praised the Bill in a Governor’s 

Memorandum and Statement for making our roadways safer and issued press 

releases touting the safety considerations. The Press Releases may be viewed as a 

public record at www.myflorida.com or in the State of Florida Archives. Also, 
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traditional laws and also codified some new statutes.
2
 Also, the Legislature was 

aware before the Act was passed that the detected number of red light violators 

would increase resulting in the increased amount of court cases and the need for 

efficient case handling.  Therefore, it was a key issue for the Legislature to approve 

a law that handled a large volume of cases efficiently. See House Report at 10-11 

(“Local court systems may see a caseload increase in the event that vehicle 

operators chose to contest tickets as permitted under the bill. This could result in an 

indeterminate cost to the local court system.”) Id. at 11. Therefore, the efficient 

handling of these cases is important. In 2012 alone, there were 340,000 red light 

                                                                                                                                                             

when considering the Bill, the Legislature reviewed the House of Representatives 

Staff Analysis report (hereinafter “House Report”), which showed cameras’ 

effectiveness in preventing accidents. House Report, p. 2. The House Report may 

be viewed as a public record at:  http://www.myfloridahouse.gov. The House 

Report took into consideration highway safety studies. Id. at 2. Courts may take 

judicial notice of Legislative Reports to determine legislative intent. See also, 

Jacksonville Elec. v. DOR, 492 So. 2d 1331 (Fla. 1986) (holding that legislative 

journals are properly judicially noticed to help determine legislative intent). Under 

Florida Rule of Evidence § 90.202(5), the Court may take judicial notice of 

“[o]fficial actions of . . . any state, territory, or jurisdiction of the United States.”  

Therefore, this Court is moved to take judicial notice of the Governor’s Press 

Release and Statement of May 13, and 18, 2010, and House Bill 325 (2010), and 

the House of Representatives Staff Analysis report. 
2
 The statutes created by the Wandall Act were §§ 316.0083 (the “Mark Wandall 

Traffic Safety Program”), 316.003(87), 316.0076, 316.008(7), 316.07456, 

316.0776, and 321.50. The statutes that were supplemented by the Act are §§ 

316.0745(6), 316.640(1)(b), 316.640(3)&(5), 316.650(3), 318.14(2), 318.18(15), 

322.27(3)(d). The Wandall Act is published in Chapter 2010-80, Laws of Florida. 
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camera citations written in Florida.
3
  

3. The Legislature acknowledged how camera systems were to work.  

 

As part of the Legislature scheme, a computerized multi-camera system 

known as a “traffic infraction detector” records images as part of the data used to 

issue citations. See §§ 316.003(87) & 316.0083(1)(a). The detector is composed of 

computerized cameras with sensors which anticipate a possible violation. Id. When 

a possible violation occurs, a 12 second video and still photographs, along with the 

date, time, location and other information, are placed into an electronic data file 

(hereinafter “video event”). R, 621, ll. 16-25; 622, ll.1-2. The data file is then 

electronically stored in a secured database for the camera vendor’s processors to 

review (hereinafter “pre-review”).
4
 The camera vendor in this case is American 

Traffic Solutions (hereinafter “ATS”). R. 849. The Legislature anticipated and 

authorized this pre-review process in section 316.0083(1)(a) (2014) which states:  

This paragraph does not prohibit a review of information 

from a traffic infraction detector by an authorized 

employee or agent of the department, a county, or a 

municipality before issuance of the traffic citation by the 

traffic infraction enforcement officer. 

 

                                                 
3
 Department of Highway Safety and Motor Vehicles. [2014, January 8]. Red Light 

Camera Summary Report. Retrieved October 30, 2014, from 

http://www.flhsmv.gov/Reports/RedLightCameraAnalysis2013.pdf. 
4
 For the purposes of clarity, the review by an ATS processor will be called the 

“pre-review” since it occurs before the traffic infraction enforcement officer’s 

(hereinafter “officer.”) review. 
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(Emphasis added.) The Legislature left it up to the cities
5 
to implement a process to 

carry-out the Legislature’s intent.  

4. The focus herein is whether or not ATS processors were acting with 

sole, unilateral, unfettered discretion or not.  
 

The facts herein demonstrate that ATS’s processors are carrying out their 

duties with city direction and control and not with sole, unilateral, unfettered 

discretion resulting in an illegal delegation of police power. R. 1529. This is 

because the City put in place the Business Rules Questionnaire
6
 which the 

processors are required to follow when sorting video events to determine what 

videos are placed in the officer’s review queue. R. 1521, 1314: ll. 20-23 & 1406: ll. 

7-11. The Business Rules were developed by the City’s law enforcement agency 

charged with enforcing the traffic laws. R. 1521 & 1233-1234. The City’s Business 

Rules (hereinafter “Business Rules”) (also referred to by the trial court as “BRQs”) 

direct ATS processors how to sort the videos. R. 1521-22, 1529 & 1314: ll. 20-23. 

Based on the Rules, the videos are sorted into one of two database queues. R. 1520. 

One queue is the officer’s working queue in which the officer reviews every video 

event for a probable cause determination to issue a citation. Id., 1383: ll. 18-19. 

The other queue is the non-working queue because the Business Rules require that 

                                                 
5
 In Florida, only the cities and counties have been operating infraction detectors.  

6
 The process may differ for some local governments but a majority follow this 

protocol. 
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these images are not to be placed in the working queue. R. 1521-22. 

5. The goal and intent of the City and ATS is to take all discretion away 

from processors. 

 

The goal for the City and ATS is for processors to follow the City’s 

Business Rules and have no discretion in decision-making. R. 1522, 1258: ll. 18-

21, 1382: ll. 18-22; 1369: ll. 20-22, 1249: ll. 13-20. The intent is that no 

independent judgment or discretion is to be exercised by a processor in applying 

the Business Rules. R. 1522, 1380: ll. 4-20, 1243: ll. 10-16.  

6. The ATS processors are trained to follow the Business Rules. 

 

“ATS processors receive extensive training prior to being certified to 

process the images.” R. 1522 & 1369: ll. 3-25. Processors have one week of 

classroom instruction and eight weeks of one-on-one training during which 100% 

of the work is audited to ensure the processor is following the dictates of the 

Business Rules. R. 1522-23, 1369-1372. ATS processors are certified at the end of 

the training period based on the quality of their work. R. 1370: ll. 3-6. If there is 

any doubt about how to apply a Business Rule, the processor is required to place 

the video event into the officer’s working queue because the processor is not 

allowed to make a personal decision as to how the video events are sorted. R. 

1523, 1528, 1383: ll. 5-13. When processors are pre-reviewing the videos, two 

computer screens are provided next to each other. R. 1522. One screen has the 

Business Rules and the other has the video events. Id. Having the screens side-by-
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side aids the processor in complying with the Business Rules. R. 1370: ll. 19-25 & 

1371: 1-2, 1377: ll.  8-12. 

7. After training, a processor’s work is monitored. 

After a processor is trained, ATS Supervisors monitor the processor’s work. 

R. 1523, 1373: ll. 20-25. Random statistical samples are taken which reflect 90% 

accuracy of a processor’s compliance with the Business Rules. R. 1523, 1396: ll. 9-

13. The audit is conducted on video events in both the officer’s working and non-

working queues. R. 1374 & 1523. If a processor’s audit score falls below 90% 

accuracy in applying the Business Rules, he or she must be retrained. R. 1523 & 

1373: ll. 20-25, 1374: 1-25. The audit scores are fed into a processor’s weekly and 

monthly score card which are used in the annual review to influence yearly merit 

raises. R. 1523, 1374: ll. 8-12. Unacceptable audit scores could lead to a processor 

being terminated. R. 1523, 1375: ll. 7-8, 1397: ll. 4-20. 

8. ATS processors save the local government money. 

When a camera misfires and produces unenforceable black screen videos, or 

a video in which the offending vehicle’s license plate is blocked by another 

vehicle, or when the Business Rules dictate, the processor is required by the City to 

place the video into the non-working queue. R. 1522, 1381: ll. 23-24, 1382: ll: 1-3. 

This procedure keeps the officer from being overwhelmed by the multitude of 

unusable video events. R. 1520. This sorting process saves the officer time which 
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in turn makes the program more cost effective. R. 1520, 1257-58: ll. 25-10. 

9. The officer finds probable cause to issue the citation. 
 

When an officer logs in, he reviews the video images for each potential 

violation to make a determination whether there is probable cause to believe an 

infraction has occurred just as would be used when issuing an infraction roadside. 

R. 1523.  

 

Figure 1 

The citation data shows the time, date and location of the video event along with 

the owner’s vehicle registration information. The officer reviews the video event to 

determine probable cause that a violation occurred along with the vehicle owner’s 

data to make sure the vehicle in the video event matches the registration data. R. 
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1523, 1258 ll. 18-25-1259: ll. 1-2, 1311: ll. 16-25, 1334: ll. 9-18, 1346: ll. 6-9, 

1383: ll. 15-19, 1425: ll. 1-3. The evidence shows that an officer for Aventura 

rejects approximately 30% to 35% of the videos in the working queue and finds 

probable cause for 65% to 70% of the videos in the working queue. R. 1529, 1523, 

1251: ll. 14-18. No notice of violation and no citation is ever sent to a vehicle 

owner unless the officer makes a probable cause determination. R. 1311: ll. 16-25. 

If there is probable cause, the officer pushes an “accept” button on his computer 

monitor which instructs the ATS computer system to print and mail a notice of 

violation. R. 1523. If there is no response to the notice within the statutory period 

of 60 days,
7
 as in this case, the computer automatically prints and mails the citation 

to the owner of the vehicle. R. 1523, 1529; See § 316.0083(1)(b)1.a.; § 

316.0083(1)(c)1.a. Thus, both the notice of violation and uniform traffic citation 

are authorized at the same time when the officer pushes the “accept” button. Then, 

the citation is mailed 60 days after the notice pursuant to the statutory sequential 

time period providing that there is no response to the notice of violation. R. 1523-

                                                 
7
 When a notice of violation is sent, there are options for an owner to avoid the 

issuance of the traffic citation. The owner may either pay a fine, furnish an 

affidavit naming one who had the care, custody or control of the vehicle, request 

an administrative hearing or await a traffic citation to contest the case in county 

court. § 316.0083(1)(b)1.a. The Appellee/Defendant below elected to appear 

before the county court and contest the citation. Therefore, the other options are 

irrelevant in this case and also in all similar cases statewide in which the Arem 

defense is raised in court.  
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24, 1529, 1323: ll. 20-24,  

10. The local government also monitors the work.  

The local government’s officers must have a password and user ID number 

to log in on the server database to review the images for each potential violation to 

make a determination whether there is probable cause to believe an infraction 

occurred.. R. 1523. Also, these officers have access to both queues.  R. 1522, 

1385-86: ll. 19-2. This enables the City to determine whether the vendor is 

following the Business Rules.
8
 R. 1386: 3-7. The City or the officers provide 

feedback to ATS if they view video events and believe they have not been 

categorized properly. R. 1386: ll. 6-7. Also, a report data screen is available to the 

City that shows the reason why a video is not placed in the working queue by a 

processor. R. 1522, 1251-52: ll. 19-7.  The City has reviewed video events not 

placed in the working queue and it has not found error by ATS processors. R. 

1315-16: ll. 21-16. For example, Aventura’s Sergeant Burns testified that he 

reviewed videos that had not been placed in the working queue, and the Sergeant 

did not find any violation of the Business Rules. R. 1317: ll. 11-16.  

                                                 
8
 The City has multiple ways to check if ATS is following the Business Rules. 

There are multiple reports provided (T. 177, ll. 22-25), the city has access to all the 

information, they review the work that is sent; there is feedback when the work is 

not done the way the City wants it done. T. 178, ll. 1-7. The cities typically check 

with ATS weekly.  Aventura is very involved. T. 178, ll. 8-15. 
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11. The last human decision is made by the officer who directs ATS’s 

computer to print and mail. 

 

After the officer finds probable cause, pushes the “accept” button and there 

is no response to the notice of violation, as in this case, there is no human 

interaction or decision-making by any ATS employee. This is because the process 

is entirely automated. R. 1522, 1524, 1261-62: ll. 22-1, 1420: ll. 4-13, 1444: ll.19-

25– 1145: l. 3. Only a computer and machines print and mail the notice of violation 

and then the citation. Id. Once the citation is mailed, the City’s Business Rules 

instruct ATS’s computer to electronically transmit the citation data to a database 

designated by the clerk of court the same as any other roadside traffic citation 

would be transmitted. R. 1524-25.  The clerk of court does not accept citation data 

directly regardless of whether the citations were issued at the roadside or pursuant 

to a photo enforcement program. Rather, all citation data is transmitted 

electronically to a website. R. 1524-25, 1421: ll. 2-5. To be entitled to deposit 

citation data into the website, ATS was required to became an authorized E-

citation vendor with the State of Florida and also had to be authorized by the clerk 

of court.  R. 1435: ll. 5-7, 1524, 1433: ll.20-25 – 1435: l. 7. 

12. Jurisdiction was accepted by this Court to answer certified questions. 

 

This Court has accepted jurisdiction to answer the below certified questions:  

1. Does the review of red light camera images authorized by Florida Statute 

§316.0083(1)(a) allow a municipality’s vendor, as its agent, to review and 

then select which images to forward to the law enforcement officer, where 

           79



11 

the municipality has provided the vendor with specific written guidelines for 

determining which images to forward or not forward? 

 

2. If the vendor is permitted to review and then forward images in accordance 

with a municipality’s written guidelines, is it an illegal delegation of police 

power for the vendor to print and mail the UTC, through a totally automated 

process without human involvement, after the law enforcement officer has 

affirmatively made a probable cause determination and authorizes the 

prosecution of the violation by selecting the “accept” button.? 

 

3. Does the fact that the UTC data is electronically transmitted to the Clerk of 

the Court from the vendor’s server via a totally automated process without 

human involvement violate Florida Statute §316.650(3)(c) when it is the law 

enforcement officer who affirmatively authorizes the transmission process 

by selecting the “accept” button?  

 

IV.  Summary of the argument in response to certified questions. 

 

Yes, vendors may assist a City’s officer with the pre-review process, 

acknowledged in section 316.0083(1)(a), provided vendors do not have sole, 

unfettered discretion to decide who receives a citation and who does not. 

Furthermore, when the officer finds probable cause and pushes the “accept” button, 

the officer authorizes ATS’s computer to print and mail the traffic citation to the 

vehicle owner. The ATS computer is merely performing an automated secretarial 

function which is not illegal. At that time, the ATS server electronically transfers 

the citation data to the clerk’s designated website which is the same exact method 

roadside traffic citation data is handled. R. 1524. Based on these facts, ATS’s 

functions are administrative tasks and are not an unlawful exercise of police power. 

Thus, they are not grounds for dismissal of a traffic citation. 
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V. Argument
9
 

1. Government duties may be delegated to a vendor provided the vendor 

is not given “unilateral”, “sole”, “unfettered” discretion. 

 

As will be explained further below, sorting the video events in the pre-

review process is not an exercise of police power. However, even if the pre-review 

decisions are construed to be an exercise of police power, Florida governments 

may delegate police powers. There are many instances wherein the exercise of 

police power is delegated to private third parties. For example, private corporations 

operate seven of Florida’s prisons.
10,11

 This is a prime example where police power 

                                                 
9
 The trial court’s evidentiary findings of fact may not be disturbed if there is 

competent substantial evidence in the record to support them. Smith v. Reverse 

Mortg. Solutions, Inc., ___ So. 3d ___, 2015 WL 4257632 at *2 (Fla. 3d DCA Jul. 

15, 2015). Based on the competent, substantial evidence in the record, this Court 

will be answering questions of law raised by the certified questions. Thus, the 

standard of review is de novo. Fito v. Attorney's Title Ins. Fund, Inc., 83 So. 3d 

755, 757-58 (Fla. 3d DCA 2011); Mancini v. State, 312 So. 2d 732, 733 (Fla. 

1975).
  

10
 See Blumel v. Mylander, 919 F. Supp. 423, 427 (M.D. Fla. 1996) (Florida 

counties have authority to contract with private entities to run jails and prisons); 

Hilario-Paulino v. Pugh, 194 Fed. Appx. 900, 903 (11th Cir. 2006) (approving 

delegation of authority to private entity running prison to discipline inmates); 

Prison Health Services, Inc. v. Lakeland Ledger Pub. Co., 718 So. 2d 204, 205 

(Fla. 2d DCA 1998) (recognizing Sheriff’s contractual delegation to private entity 

to “provide total health care services for the inmates/detainees (including federal 

and state prisoners)”); Stanfeld v. Salvation Army, 695 So. 2d 501 (Fla. 5th DCA 

1997) (recognizing the County’s contractual delegation of probationary services to 

a private entity); Todd & Co., Inc. v. SEC, 557 F. 2d 1008, 1012 (3d Cir. 1977) 

(approving delegation of disciplinary authority by the Securities and Exchange 

Commission to a private dealer association). 

           81



13 

has been delegated to a private company to handle exclusively governmental tasks, 

e.g., holding a person in prison that may be subject to the use of pepper spray, and 

being placed in solitary confinement for disciplinary reasons. Chapter 927 of the 

Florida Statutes set out the guidelines and rules for feeding, housing and 

disciplining inmates 24 hours a day. Similarly herein, the Business Rules 

sufficiently instruct processors how to sort red light video events into two separate 

database queues and to print and mail after the officer finds probable cause.  

There is more than ample support for Florida governmental entities to 

delegate police powers as long as there remains a level of control by the 

governmental entity. Citizens of State of Fla. v. Wilson, 567 So. 2d 889, 892 (Fla. 

1990); County Collection Services, Inc. v. Charnock, 789 So. 2d 1109, 1112 (Fla. 

4th DCA 2001). In Citizens, the Public Service Commission delegated to its staff 

the ability to approve the interim rate increases without a Commission vote. 

Citizens at 892. The staff’s decisions could affect millions of electric power users 

and involve millions of dollars.  The Citizens court classified the staff’s decisions 

as ministerial tasks by stating:  

The Commission specified the conditions for approval, 

and the staff merely carried out the ministerial task of 

seeing whether these conditions were met.”  

 

                                                                                                                                                             
11

 One public record showing Florida’s privately contracted prison facilities is 

listed on the web at: http://www.dc.state.fl.us/orginfo/ facilitydir.html. This Court 

is moved to take judicial notice of such pursuant to § 90.202(5) & (12).  
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Id. The Florida Supreme Court held that this was not an illegal delegation of power 

because the Commission had previously specified when the Commission would 

not withhold consent for a rate increase. Id. Similarly, ATS processors are merely 

assisting officers by following the directions and dictates of the Business Rules. 

In County Collection Services, Inc. v. Charnock, 789 So. 2d 1109 (Fla. 4th 

DCA 2001), the county delegated to a third party the duty of taking a person’s real 

property based on county code violation liens. It is a fundamental constitutional 

right to possess real property. Marasso v. Van Pelt, 81 So. 529, 537 (Fla. 1919). 

Nonetheless, the Charnock court stated that there was no illegal delegation because 

the county retained the right to assign the liens, decide collection techniques, take 

back a lien and cancel the contract. The Charnock court found that because some 

decision-making rights were retained, there was no improper delegation of 

authority. Charnock at 1112. Therefore, it is well-settled  in Florida law that police 

powers may be delegated to a private third party as long there is no sole, unfettered 

discretion given to that third party. Here, ATS’s pre-review activity does not take 

someone’s real property. ATS does not enforce violations. Processors merely sort 

video events into two different queues. At most, a processor placing video events 

into the non-working queue could result in a person not being prosecuted. Only the 

officer can authorize the citation by pushing the “accept” button. Thus, pre-

reviewing events are not an unlawful delegation of police power as this process 
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does not involve the exercise of police power.  

2. Sorting the videos during the pre-review process is not an exercise of 

police power. 
 

ATS’s pre-review activity in the instant case is not an exercise of police 

power herein (although, it may have been in Arem) in that the full authority to 

make decisions was never transferred to ATS processors. For example, for a 

transaction to convert complete ownership to a buyer in the sale of real property, it 

is necessary for an owner to tender the full bundle of sticks which gives full control 

of the property to the buyer.
12

 Thus, if an owner of property merely conveys a 

partial bundle of the sticks to make decisions about the property, the tender of only 

some sticks never transforms the transaction into a sales agreement. The same 

analysis and logic applies here. The local government only gave ATS processors a 

very limited number of sticks to make decisions. Because the Business Rules are in 

place ATS processors are denied the full authority how to sort the video events. 

Therefore, the City never gave the full police power to the processor to perform the 

pre-review process. Thus, the full authority as to which videos would be used for 

prosecution was never given to a processor and never converted into a processor 

                                                 
12

 See generally City of Orlando v. MSD–Mattie, L.L.C., 895 So. 2d 1127, 1130 

(Fla. 5th DCA 2005) (“[P]roperty ownership ... is a bundle of rights analogous to a 

bundle of sticks.”); see also Wolf v. State, 117 So. 3d 1203, 1212 (Fla. 2d DCA 

2013). The owner can transfer to another person one of the “sticks” and still retain 

title ownership. Id.) 
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performing an exercise of police power. 

Based on the relevant facts, the ATS processors were given nothing more 

than the ability to administratively assist the City and processors were not 

exercising a police power.  Thus, the record herein shows that ATS’s actual day-to-

day protocol is not an illegal delegation of police power because processors are not 

granted sole, unilateral, unfettered discretion-making authority as to which video 

events are placed into which queue. Both ATS processors and the officers 

merely acquiesce to the City’s police department’s decision how to sort video 

events as dictated in the Business Rules. Therefore, the Business Rules 

determine who is prosecuted if the officer finds probable cause.  

3. Arem is distinguishable because Arem had a limited record.  

The order from the trial court below states, “[W]hile being duty bound to 

follow the decision in Arem, this Court is free to disagree and to express its 

disagreement with that decision. State v. Washington, 114 So. 3d 182 (Fla. 3d 

DCA 2012).” R. 1527.  The trial court below also stated, “These guidelines [the 

Business Rules], as well as the training provided to ATS’s processors makes it 

clear that the sole, unilateral, and unfettered decision-making found unacceptable 

in Arem does not exist in this case.” R. 1529. It is abundantly clear that the trial 

court below distinguished the instant case from Arem because the ATS processors 

herein did not have unfettered decision-making power.  
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Furthermore, based on the limited record in Arem, the court perceived that 

the City of Hollywood had given sole, unilateral, unfettered decision-making 

discretion to ATS. The Arem court reached its decision because the only evidence 

in the Arem record was Hollywood’s contract. The Business Rules were never 

introduced into evidence. R. 1527. Nor was there any ATS witness testimony to 

explain how the Business Rules operate to eliminate discretion. The first instance 

in which Hollywood mentioned that there were directives
13

 to ATS with respect to 

the sorting of videos was in Hollywood’s motion for rehearing filed on November 

14, 2014, one month after the second Arem opinion was released on October 15, 

2014 (hereinafter in some cites referred to as “Arem II”).
14

 The Arem trial court 

granted the motion to dismiss because there appeared to be sole discretion given to 

processors in the pre-review process, and the evidence which would demonstrate 

ATS’s lack of discretion was not before the court. The actual pre-review process 

was mentioned for the first time in the appellate answer brief. There was no 

testimony or written evidence in the Arem record that there were Business Rules in 

place. It is axiomatic that attorney argument in a motion for rehearing is not 

considered evidence in the record. State v. Jones, 30 So. 3d 619, 622 (Fla. 2d DCA 

2010) (“[M]ay not rely on argument by counsel to make factual determinations); 

                                                 
13

 The term “business rules” was not used in the Arem case. 
14

 The Arem appeal was initially decided in April 2014. Mr. Arem filed a motion for 

rehearing which was granted and resulted in the Arem II opinion of October 14, 

2014. Then, Hollywood filed a motion for rehearing on November 14, 2015. 
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Ordonez v. State, 862 So.2d 927, 930 (Fla. 2d DCA 2004); see also State v. 

Thompson, 852 So.2d 877, 878 (Fla. 2d DCA 2003) (holding that argument of 

counsel is not evidence). Thus, the Arem record left the impression that ATS 

processors were unlawfully acting with full decision-making authority based on the 

specific language in the Hollywood contract language when read in a “vacuum” 

with nothing else considered. There was no other evidence to clarify how 

Hollywood contract’s language was carried-out by ATS. Arem at 364-365. The 

Arem court found that the city was not authorized to delegate full decision-making 

authority to a private third party. City of Belleview v. Belleview Firefighters, Inc., 

367 So.2d 1086 (Fla. 1st DCA 1979); Hollywood v. Arem,154 So. 3d 359 (Fla. 4th 

DCA 2014); County Collection Services, Inc. v. Charnock, 789 So. 2d 1109 (Fla. 

4th DCA 2001). The voluminous facts in this case distinguish it from Arem’s 

limited record. In contrast, the record herein shows that the day-to-day guidelines 

and protocols utilized by the ATS processors were such that the processors were 

not given sole discretion. Thus, processors doing Aventura’s work were not 

unlawfully exercising police power.  

4. Arem is not controlling unless full decision-making authority is given 

to a third party. 

 

To legally support its opinion that a private party may not be given sole 

discretion to exercise police power, Arem II (the second Arem opinion released on 

October 15, 2015) exclusively relied upon one case, Volusia v. City of Deltona, 
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925 So. 2d 340, 345 (Fla. 5th DCA 2006). Arem at 365. The Volusia case stands 

for the proposition that a city cannot delegate police power to a third party with 

“unbridled discretion”.  The court in Volusia held: 

[A] city’s legislative body cannot delegate its legislative 

function by investing unbridled discretion in a private 

property owner or administrative agency. 

 

Volusia at 345 (emphasis added.) Therefore, both the Arem and Volusia cases do 

not stand for the proposition that a police power cannot be delegated. These 

decisions merely stand for the principle that police power cannot be delegated with 

“unfettered” or “unbridled” discretion. Since ATS processors were given the 

Business Rules as guidelines, they were not operating with unfettered and 

unbridled discretion. Thus, Arem was not controlling in the case sub judice. 

The opposition merely speculates that some terms in the Business Rules are 

ambiguous which is insufficient to show ATS processors had sole discretion.
15

 

Analyzing the decisions rendered in the Citizens, Charnock, Arem, and Volusia in 

their entirety, Florida common law provides that police power may be delegated 

but not with sole, unilateral, “unfettered” or “unbridled” discretion to enforce 

police power. 

                                                 
15

 For example, the opposition asked questions on cross-examination that insinuated 

the term “slightly over” the line of demarcation was ambiguous because slightly 

could mean one foot or ten feet. However, the witness responded by stating that the 

term “slightly” was irrelevant because if the vehicle was on the line or anywhere 

over the line the video would be sent to the officer. R. 698: ll. 5-25. 
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5. Government authorities may utilize administrative assistance. 

If the courts were to adopt the opposition’s arguments, no government 

official with constitutional or statutory authority could seek assistance in the 

performance of their duties. This would bring government to a halt.  

As attorneys we know that judges are empowered to delegate the task of 

having attorneys write proposed orders reflecting the court’s rulings. Gard v. State, 

521 So. 2d 369, 370 (Fla. 2d DCA 1988). In Gard, the court held, “We do not find 

merit in defendant's argument that the trial court could not delegate to the 

prosecutor the task of writing the sentencing order pursuant to findings specifically 

made by the trial court.” In the hierarchy of tasks, the delegating of writing court 

orders is certainly more important than an ATS processor sorting video events. To 

allow one and not the other would be inconsistent. 

6. The decisions by ATS processors are insignificant and 

inconsequential to the overall decision-making process.  
 

The pre-review sorting decisions by ATS processors are insignificant and 

inconsequential. The decisions are insignificant because if a processor has a 

question or doubt as to how to comply with a Business Rule, the processor was 

trained with the slogan, “When in doubt, send it out.” R. 1523, 1528, 1383: ll. 5-

13. This means that the processor is required to send the video event into the 

officer’s review queue for the officer to make a decision. This procedure takes 

discretion away from the processor and puts it into the hands of the officer. The 
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intent of both the government and ATS under the Business Rules is to leave a 

processor without any discretion. The Business Rules and training were designed 

to encompass all situations that could confront a processor and remove all 

discretion away from a processor. Thus, if there is any minor discretion left for a 

processor, it is insignificant. 

Furthermore, the traffic infraction detector does a large amount of the pre-

review. The detector is programmed to determine when a vehicle runs a red light. § 

316.003(87), Fla. Stat. Processors themselves are not watching continuous 24 hour 

video coverage of an intersection in an attempt to try to find a video event to place 

into the officer’s queue. This task of recording a video event is performed by the 

computerized camera system (the traffic infraction detector), not a person, to 

monitor for events. § 316.003(87), Fla. Stat. When the speed of a vehicle is so fast 

that it probably will not stop for the traffic light, it triggers the cameras to record an 

event. Thus, the computer has already pre-screened video footage into likely events 

for the processors to review. Processors merely place events in the non-working 

queue when there are black screen videos if the camera misfires, when other cars 

block the license plate of the offending vehicle, where a car traveling excessively 

fast jams on its brakes and stops, or the Business Rules dictate that a video be 

placed in the non-working queue. Based on this procedure, a processor’s work is 

not overly complicated allowing for quick determinations. A processor’s decision 
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is not the same as determining probable cause. This is why 30% - 35% of the 

events in the officers’ working queue are rejected by the officers. As explained 

above, the processor’s decisions are merely insignificant. 

Also, the reason why the processor’s decisions are inconsequential is that the 

final decision whether to prosecute is left entirely up to the officer. No one is ever 

cited or has to pay a fine based on the processor’s decision to place a video into the 

officer’s queue or the non-working queue. There is no consequence to any person 

even if a mistake was made and an enforceable video was placed in the non-

working queue. No citizen is ever unjustly or adversely affected by the pre-review 

process. The fact that all video events placed into the working queue are reviewed 

by the officer also makes the processor’s pre-review inconsequential.  

7. The Arem defense does not apply here because ATS processors did 

not have sole unfettered discretion in pre-sorting camera data. 

  

Although, ATS’s printing and mailing of the citations is also criticized in 

Arem, the central focus of the Arem II opinion rested upon the ATS processor’s 

having sole, unilateral, unfettered decision in the pre-review sorting process. Arem 

at 364-365. The Hollywood contract language was the factual evidence in Arem 

that led to the Arem court’s legal conclusion. The last two pages of the Arem 

decision contained the court’s legal analysis which focuses on sole, unfettered 

discretion. In essence, since the limited record in Arem only showed that the officer 

reviewed video events received from ATS, and ATS in its sole discretion decided 
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which videos the officer could review, ATS was illegally exercising a police 

power.  Arem at 365. In a variety of ways, the Arem court maintained that ATS had 

sole unfettered discretion. For example, the Arem court held: 

“[T]he contract requires ATS to send images and 

information regarding the violation to the TIEO only if 

ATS determines in its sole discretion that certain 

standards have been met.”  

 

Id. (Emphasis added.) Arem further states that:    

If the vendor unilaterally determines in its own 

discretion that either a violation did not occur or that the 

City would not be able to sustain its burden of proof if 

challenged in court, this information is never transmitted 

to the City. 

 

Id. (Emphasis added.) The Arem court also added:   

“[I]t is the vendor that decides which cases the TIEO 

[officer] gets to review; it is the vendor who initially 

determines who is subject to prosecution for a red light 

violation.”  

 

Id. Also, the Arem court cites to specific language and italicizes it from the 

Hollywood contract which stated: 

If the Vendor determines that the standards are not met, 

the image shall not be processed any further. 

 

Id. (Emphasis within opinion.) In summarizing these quotes the Arem court 

concluded:  

The City also lacks the lawful authority to outsource to a 

third-party vendor the ability to make the initial review of 

the computer images of purported violations and then use 
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its unfettered discretion to decide which images are sent 

to the TIEO, and which ones are not. 

 

Id. In addition, when the Arem court stated “The City also lacks the lawful 

authority to outsource to a third-party” the “use [of] its unfettered discretion to 

decide which images are sent”, it is obvious that the court did not mean that there 

was no statutory authority for ATS to pre-review the videos when it was expressly 

allowed by statute. § 316.0083(1)(a). Instead, the court meant that it was unlawful 

for ATS processors to pre-review the videos with “unfettered discretion” as to 

which videos are sent to the officer for review. We know this because the Florida 

Legislature statutorily acknowledged that a municipality would have a vendor pre-

review videos. See section 316.0083(1)(a), Florida Statutes, which states: 

This paragraph does not prohibit a review of information 

from a traffic infraction detector by an authorized 

employee or agent of the department, a county, or a 

municipality before issuance of the traffic citation by the 

traffic infraction enforcement officer. 

 

( Emphasis added.) Thus, there is clear legislative authority for a local government 

to direct a camera vendor, as an agent for a local government, to pre-review videos. 

Therefore, Arem’s criticism was not that 316.0083(1)(a) allowed a pre-review. It 

was that the processors may not use “unfettered discretion to decide which images 

were sent to the TIEO [officer], and which ones are not.”  

Based on the limited Arem appellate record, the Arem opinion is clear, if a 

vendor is operating with sole unfettered discretion, the vendor is illegally 
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exercising police power. However, the contrary is also true, if one is exercising 

fettered discretion,  such a delegation is not illegally exercising police power. 

Citizens of State of Fla. v. Wilson, 567 So. 2d 889, 892 (Fla. 1990); County 

Collection Services, Inc. v. Charnock, 789 So. 2d 1109, 1112 (Fla. 4th DCA 2001). 

In this case, since the City’s Business Rules control the processors’ decisions 

related to every video event, processors did not have sole, unfettered discretion. At 

most the processors were left with insignificant discretion to make inconsequential 

decisions. 

8. This case turns on whether an ATS processor’s actual day-to-day 

protocols amount to fettered or unfettered decision. 

 

The Arem decision is clearly distinguishable from this case because the 

determinative facts herein are dramatically different. The salient issue before this 

Court is whether the services provided by ATS processors to Aventura on a day-to-

day basis were performed without direction or control or whether the services for 

Aventura were performed by the processor with direction and control pursuant to 

the dictates of the City’s Business Rules.  In many respects, the Arem opinion is 

irrelevant because the relevant facts before this Court are much different than in 

Arem. The evidence herein unequivocally shows that every decision by a processor 

was guided by the Business Rules. Also, if processors did not know how to apply a 

Rule or they had some doubt, the processors were trained not to make a decision 

themselves but to merely place the video event into the working queue for the 
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officer to make the ultimate decision. Therefore, based on the evidence, there was 

no unfettered discretion in this matter. 

Here, the focus should be on the actual day-to-day protocols carried out by 

processors rather than just contract language as the court relied upon in Arem. 

The witness testimony below confirmed that the intent of the contract and 

Business Rules was to take discretionary decisions away from the processors. The 

opposition argued below that specific contract language and Business Rules 

language should be read in a “vacuum” without regard to other evidence. This is 

another attempt to frustrate legislative intent. In this matter, as in all cases, the 

evidence must be reviewed as a whole. Cont'l Ore Co. v. Union Carbide & Carbon 

Corp., 370 U.S. 690, 698-99 (1962) ([“P]laintiffs should be given the full benefit 

of their proof without tightly compartmentalizing the various factual components 

and wiping the slate clean after scrutiny of each. . . . . ‘[T]he jury was to look at the 

whole picture . . . .’ American Tobacco Co. v. United States, 147 F.2d 93, 106 

(C.A.6th Cir.).”) Therefore, even if this Court were to find any merit in the 

opposition’s argument that some of the contract or Business Rules language when 

read in a “vacuum” possibly leaves an ATS processor some discretion, such 

conjecture is over shadowed by the competent, substantial evidence that shows 

ATS processors did not have sole discretion based on the actual day-to-day 

protocols. The Arem court only had the contract language and it did not know what 
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influenced the ATS processors’ decisions. This is not the case here as the trial 

court had an abundance of evidence regarding the day-to-day direction and control 

exercised over the processor’s actions. 

The day-to-day protocol is important because it is not whether the evidence 

shows ATS processors were theoretically acting unlawfully as in Arem, but the 

question is whether ATS processors were in actuality acting unlawfully. The day-

to-day protocols and not theoretical conjecture must be the focus of this Court. 

The reason is that, hypothetically, if this Court was convinced that the contract 

language was perfect and stated ATS processors must follow the Business Rules 

and the Business Rules were flawless, such evidence would not matter if ATS 

processors in their actual day-to-day protocols were ignoring the Rules and acting 

with unfettered discretion. Under this scenario, this Court would be ruling that 

ATS’s practices were illegal based on the actual day-to-day protocol and not based 

strictly on the contract and the language in the Business Rules. Thus, regardless of 

the opposition’s speculative criticism of the contract and Business Rules, the issue 

is whether the processors in their day-to-day practices were actually making 

decisions based on their own sole, unfettered discretion. The opposition’s mere 

speculative criticism of the Business Rules is not enough. There is no evidence in 

this record that shows that processors had sole discretion to make unilateral 

decisions. The opposition failed to meet the burden of proof in the trial court 
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below. It was not the State’s burden to disprove the opposition’s speculative 

conjecture.  

9. It is important to focus on relevant determinative facts as opposed to 

background facts.  
 

"For evidence to be relevant, it must have a logical tendency to prove or 

disprove a fact which is of consequence to the outcome of the action". Shaw v. 

Jain, 914 So.2d 458 (Fla. 1st DCA 2005); Johnson v. State, 130 So. 2d 599 (Fla. 

1961) (emphasis added.) The opposition herein would like this Court to focus on 

informational background facts that in themselves do not prove the ultimate issue 

of whether a processor had unfettered discretion. For example, it may be relevant 

but it is merely an informational background fact that a contract existed between 

ATS and the local government. Standing alone, the plain fact that there was a 

contract with a private third party is not enough to show the contract unlawfully 

delegated a police power to the third party. Att’y Gen. Fla. 84-100 (1984); County 

Collection Services, Inc. v. Charnock, 789 So. 2d 1109, 1112 (Fla. 4th DCA 2001). 

In the Attorney General’s opinion, “[B]ecause Pinellas County and a private 

company signed an agreement that the private company would “provide fire 

protection services . . . [this] did not in and of itself constitute a delegation of the 

fire protection authority's governmental or legislative powers”. Id. The relevant 

fact was whether the private company could “enforce the municipal and state fire 

prevention codes or any local ordinance or state law”. Id. Very importantly herein, 
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the ATS processors have no enforcement ability because they are not empowered 

to find probable cause to issue a citation. The police power herein is deciding 

probable cause to issue a citation that may ultimately result in a person paying a 

fine – a decision ATS does not make.
16

 Nonetheless, the point is that knowing that 

there was a contract does not in itself give this Court sufficient evidence to make a 

decision. What is important is evidence concerning how the contract (or something 

else) influences the decisions of the ATS processors when sorting the video events. 

As such, the opposition’s argument that the Arem II opinion should be followed 

because both Aventura and the City of Hollywood have contracts with ATS is a 

non sequitur and illogical. 

Similarly, the informational fact that ATS pre-reviewed events for the City 

of Hollywood and also pre-reviews events for this local government is not 

determinative of the outcome in this case. Having similar programs does not decide 

the ultimate issue herein. The ultimate issue for this Court to decide is whether the 

processors were directed in their pre-review decisions or whether they were given 

unfettered discretion. The fact that there was a pre-review process is not 

controlling. 

                                                 
16

 As stated above, no one is fined based on a processor placing a video into the 

non-working queue. It does not matter that a processor is making a decision, it only 

matters that when a decision is made that the Business Rules are influencing every 

consequential decision. No event is ever processed without Business Rules 

guidance and the processor having Business Rules in place. R. 1381: ll.16-18. 
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Many of the background and informational facts in this matter are the same 

as in the Arem case: 1) ATS provided a camera system; 2) events were pre-

reviewed; 3) the officer then reviewed the videos and pushed the “accept” button to 

authorize the citation;  and 4) then ATS machines printed and mailed the citations. 

Based on these informational facts, the opposition would have this Court believe 

that because both programs have similar inconsequential facts, the holding in Arem 

controls. Nothing could be further from the truth. What the opposition is urging is 

that this Court should ignore the determinative relevant facts herein and blindly 

follow Arem. This assumption is incorrect. Arem would only have relevance if this 

Court’s decision were based on the same set of ultimate facts that led to the Arem 

court’s conclusion. See, e.g., U.S. Fire Ins. Co. v. J.S.U.B., Inc., 979 So. 2d 871, 

883 (Fla. 2007) (finding that where “underlying facts are different, then a previous 

decision should not be binding”). The ultimate fact in Arem was that the 

Hollywood contract specifically stated that “If the Vendor determines that the 

standards are not met, the image shall not be processed any further.” Arem at 365 

(emphasis added.) The Arem court was without any other determinative evidence 

as to ATS’s day-to-day protocols. This is not true in this case. Not only is the 

Aventura contract different, there are an enormous amounts of facts that show ATS 

processors did not have sole discretion, and that there was a multi-level system to 

verify if processors were following the Business Rules. The Arem court did not 
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have the determinative relevant facts in its record that are within this Court’s 

record. This Court should not be mislead to believe that because many of the 

informational facts herein are the same as in Arem, the Arem opinion should be 

followed.  

10. The specific Hollywood contract language is not within the Aventura 

contract before this court. 

 

As previously discussed, this Court must go beyond the contract language in 

this case and certainly beyond the Arem opinion. This is because there is a large 

volume of evidence in this case that ATS processors are strictly following the local 

governments directions when sorting videos. The contract language in and of itself 

read alone in a “vacuum” is not determinative. Therefore, as a practical matter, it 

would not matter if the Aventura contract language herein was the same as 

Hollywood’s contract. What is noteworthy is that the contract language is different 

in the Aventura contract from the contract language in the Hollywood contract that 

was emphasized by the Arem court.
17

 This is because the Arem decision was 

                                                 
17

 There is contradictory language in the trial court’s order. On page 10 of the order, 

one sentence indicates the Hollywood contract and the Aventura contract are the 

same. However, on page 3 of the order, the court wrote a half page about how the 

contract language was changed in 2010 to the new language in Exhibit D, 

paragraph 3. The new language in the Aventura contract compared to Exhibit D, 

paragraph 3 language specifically quoted in Arem on page 365 is different than the 

contract that was operative at the time the citation was written herein. Of course, 

the 2008 contract language that matched the Hollywood contract language (O. p. 3) 

is not relevant here. It is the 2010 Aventura, Exhibit D, paragraph 3 language that 

was operative and relevant to this case. 
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hinged on the Hollywood contract’s language that did not comply with the Florida 

Statutes by giving ATS processors sole decision-making authority (Arem at 365).  

The Arem court specifically states that “The process set forth in the contract 

between the City [of Hollywood] and ATS does not comply with Florida Statutes”. 

Id. at 365. The Arem court specifically cites to the offensive Hollywood contract 

language that is in Exhibit “D”, paragraph 3, which states:  

The Vendor [ATS] shall make the initial 

determination that the image meets the 

requirements of the Ordinance and this Agreement, 

and is otherwise sufficient to enable the City to 

meet its burden of Demonstrat[ing] a violation of 

the Ordinance. *365 If the Vendor determines that 

the standards are not met, the image shall not be 

processed any further. 

 

Id. at 364-65 (Emphasis in opinion). The Arem court not only quoted this language 

but italicized it to show its importance to the Arem decision. Because the 

Hollywood contract language, when read in a “vacuum”, stated that “If the Vendor 

determines that the standards are not met, the image shall not be processed any 

further”, and there was no evidence to the contrary, it appeared to the Arem court 

as though ATS processors had unfettered discretion to make enforcement 

decisions. From this perspective, there is no mystery surrounding the Arem 

decision as Hollywood’s Business Rules were not part of the record on appeal. 

Consequently, there is no reason to wonder why the Arem court believed that the 

vendor unlawfully “use[d] its unfettered discretion to decide which images are sent 
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to the TIEO”. Id. at 365. Based on the limited facts in Arem, ATS processors 

appeared to be given sole discretion to decide which events went to the Hollywood 

officer’s working queue.  

The above-stated Hollywood contract Exhibit “D”, paragraph 3, language 

was in the City of Aventura’s original contract in 2008. R. 1520, 820 & 845. 

However, the original Aventura contract was superseded by an amendment in 

2010. R. 1520, 853 & 866.  The new language does not state “if the vendor 

determines”. Instead, the amended contract gives direction by stating: 

3. Vendor shall act as City's agent for the limited 

purpose of making an initial determination of whether the 

recorded images should be forwarded to an Authorized 

Employee to determine whether an Infraction has 

occurred and shall not forward for processing those 

recorded images that clearly fail to establish the 

occurrence of an Infraction. 

 

R. 866: City’s Exhibit A1: Aventura/American Traffic Solutions Contract 

Amendment July 1, 2010. This specific amendment to the Aventura contract, 

although subtle, clearly removes the vendor’s alleged authoritative right to make a 

determination as to which images are processed. Instead, this new language 

instructs the vendor not to process certain videos whereas the Business Rules are 

used for directives how to accomplish such.  Therefore, even though this Court 

should look beyond the Aventura contract, if the Aventura contract is compared to 

the Hollywood contract, it shows why Arem is distinguishable. Since the Arem 
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decision was based on the Hollywood contract not complying with the Florida 

Statutes, and by virtue of the Aventura contract not having the same language, the 

Arem decision is clearly not controlling.  

11. The Aventura contract is a fetter on ATS because it can be terminated.  

Even though this case should not turn on any individual clause of the 

contract when read in a “vacuum”, the City’s ability to cancel the contract is 

important. The un-rebutted testimony in the lower court is that if ATS does not 

follow the Business Rules, the contract can be canceled. R. 1249: l. 13 – 1250: l. 4; 

1386: ll. 8-15,  The very fact that ATS could lose its contract with the City forces 

ATS to follow the Business Rules. Thus, the ability to cancel the contract if the 

Business Rules are not followed “fetters” or “bridles” ATS because ATS would 

not want to have its contract terminated.  

The opposition’s argument that the contract itself does not state the contract 

may be terminated for not following the Business Rules is irrelevant. Florida case 

law clearly holds that even where a contract states the contract cannot be amended 

unless done so in writing, and even if a contract does not list a specific term in 

writing, the contact can still be modified orally or by conduct of the parties to 

include additional terms. Pan American Engineering Co. v. Poncho’s Construction 

Co., 387 So 2d. 1052, 1053 (Fla. 5th DCA 1980); Linear Corp. v. Standard 

Hardware Co., 423 So. 2d 966, 968 (Fla. 1st DCA 1982); Wilson v. Woodward, 
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602 So. 2d 547, 549 (Fla. 2d DCA 1992); Barile Excavating & Pineline Co. v. 

Vacuum under-Drain, Inc., 362 So. 2d 117, 119 (Fla. 1
st
 DCA); Flagship National 

Bank v. Gray Distribution Systems, Inc., 485 So. 2d 1336 (Fla. 3d DCA 1986).  In 

Pan American, the court found contracts are modifiable orally and by conduct 

when it stated:  

There is solid support for the principle that written 

contracts can be modified by subsequent oral agreement 

of the parties, even though the written contract purports 

to prohibit such modification . . . . It is also possible for a 

subsequent modification to result from the conduct of the 

parties.  

      

Pan American at 1053. In the court below both ATS and Aventura witnesses 

testified that not following the Business Rules could result in the contract being 

terminated. The conduct of ATS and the City demonstrate their intent to follow the 

Business Rules. The un-rebutted evidence herein is that the contract will be 

canceled if ATS processors do not follow the Business Rules. Also, based on case 

law cited herein, it is not necessary for the contract to spell out that the Business 

Rules must be followed for it to be a binding requirement. The contract herein was 

both orally and by conduct of the parties amended to require ATS to follow the 

Business Rules. There is testimony to support this amendment to the contract based 

on the conduct of the parties.  

Furthermore, even though it is legal to delegate police powers to a third 

party with guidelines, it is illegal to delegate a police power to a third party with 

           104



36 

unfettered discretion. It is not disputed that if this Court were to somehow 

determine that ATS was unlawfully exercising police power with unfettered 

discretion because ATS was not following the Business Rules, the contract as a 

matter of law could be canceled by the City. City of Belleview, v. Belleview Fire 

Fighters, Inc., 367 So. 2d 1086, 1088 (Fla. 1st DCA 1979); Cnty. of Volusia v. City 

of Deltona, 925 So.2d 340, 345 (Fla. 5th DCA 2006). In Belleview, the City had 

given complete control to a private party to fight fires. Unlike in this case, the City 

of Belleview’s contract gave full authority away to the third party. Belleview at 

1088. As a consequence, the Belleview court held that as a matter of law and public 

policy the city could cancel the contract. Thus, even if the City’s contract language 

does not mention the Business Rules, it is an irrelevant. The contract is subject to 

being canceled as a matter of public policy if ATS processors were acting 

unilaterally in violation of the Business Rules. It is immaterial that the Business 

Rules are not mentioned in the contract because under Florida law and public 

policy the contract can be canceled. The City is able to force ATS processors to 

follow the Business Rules or the contract will be canceled. 

12. The City knew whether the Business Rules were being followed. 

Once it has been established that the ATS processor does not have sole, 

unfettered discretion under the Business Rules, no further evidence is necessary to 

find that Arem is inapplicable. This first level of evidence shows City control over 
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ATS processors’ decisions. To further distinguish Arem, there is a second multi-

level of check in evidence that shows, among other things:  

1) the intense processor training;  

2) the auditing of the processor’s work;  

3) the processor receiving raises for complying with the Business Rules;  

4) the disincentive of possible termination for a processor’s inaccuracy; and  

5) the logistical help by giving processor two computer monitors (one with 

the Business Rules and one with video events),  

This second level of evidence reinforces and supplements the fact that processors 

possess limited control in decision-making and that they are highly regulated by 

the City.  

Furthermore, there is another third multi-level of assessment that allows the 

City to know that the Business Rules are being followed. First, the officer knows 

whether the rules are being followed because the officer reviews thousands of 

videos that are placed in the working queue and it would be apparent if the Rules 

were not being followed. Second, ATS provides reports to the local government 

that explain why an ATS processor sorted a video event into a particular queue.  

Furthermore, the pre-review of the videos merely sorts the video events into 

two different database queues, and the City of Aventura had access to all video 

events if it wanted to review them. R. 1522. As testified to below, videos have 
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been reviewed that were not placed in the working queue by a processor and that in 

only two instances was there a question.  However, there was no evidence the 

Business Rules were not being followed.
18

 Thus, there was no evidence herein that 

any videos have been processed incorrectly. R. 1317: ll. 11-16. Therefore, the City 

knows that ATS processors are following the Business Rules.  

Also, this case is not about how many multi-facetted levels of checks must 

be in place to verify that a processor is following the Business Rules. Arem does 

not ever address this issue because there were no Business Rules entered into the 

Arem record. Arem did not hold that if Business Rules are in place something more 

is needed to control a processor’s decision-making. Thus, once the evidence of the 

Business Rules were introduced, Arem was distinguished from this matter.  

The contract, the Business Rules, and the entire elaborate system of 

monitoring the pre-review process was designed with the intent of removing any 

and all discretion from ATS processors. It would be an elaborate sham if all of the 

above-stated multi-level of checks and balances were in place, but ATS processors 

were covertly not following the Business Rules. Based on the aforementioned three 

multi-faceted levels of control over ATS processors, the opposition’s motion to 

                                                 
18

 One question was answered when it was determined that ATS’s equipment is 

limited to capturing only one violation for an intersection at one time. When there 

are two violations at once, the equipment cannot capture both violations. The other 

questionable circumstance showed that there was a power outage. 

           107



39 

dismiss below should have been denied. 

13. It is not logical that ATS or its processors would not follow the 

Business Rules. 

 

There is no record evidence in this case or any other case that an ATS 

processor has flagrantly disregarded the Business Rules by making unilateral, 

unfettered decisions. The multi-faceted levels of scrutiny ensure that the processors 

follow the Rules. There is no evidence to the contrary. Despite these facts, the 

opposition engages in speculation that ATS processors have unfettered discretion 

which assertion is not grounded in evidence.  

Furthermore, there is no incentive for a processor not to follow the Business 

Rules.  ATS wants to continue in business. ATS has a contract and does not want 

to breach it; ATS and its processors want to earn income and do not want to be 

terminated for failing to follow the Business Rules. R 1386: ll. 10-22, 1388: ll. 5-

15.  There is no incentive to deviate from the Business Rules. A system is in place 

to control an ATS processor’s decisions, and it is the intent of the local government 

and ATS that the processors do not have discretion. The Defendant offers no 

logical explanation why ATS or an ATS processor would not be following the 

Business Rules. Based on the evidence in this case it is only logical that the 

Business Rules are being followed. 

Furthermore, it is in ATS’s best interest that all enforceable video events are 

placed in the officer’s queue because only the videos in the officer’s queue can 
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generate citations and fines that support the program. If a video event is not 

reviewed by an officer, no person will be fined and no income will be generated. 

When video events are placed in the officer’s review queue, 65% to 70% of those 

events result in fines that support the program. It stands to reason that if fines are 

not paid, local governments may be inclined to terminate their program which is 

not in ATS’s best interest. So, not only is there a lack of evidence in the record to 

support the opposition’s suspicion that ATS processors are acting with sole 

discretion, there is no logical reason why ATS or its processors would want to act 

with sole discretion and not place enforceable events into the officer’s queue.  

14. The government’s action is not unlawful if it is not unconstitutional. 

Section 316.0083(1)(a) acknowledges the pre-review process and the local 

government’s Business Rules outline how the decisions are to be made in the pre-

review process. The opposition has not shown that the Florida Legislature or the 

local government acted unlawfully or unconstitutionally. Our governmental 

entities, both State and local, are free to take the actions they believe are necessary 

to govern as long as they do not act unconstitutionally. In Bush v. Holmes 919 So. 

2d 392, 414 (Fla. 2006), the Florida Supreme Court declared that our State 

government has the freedom to act as long as it is not unconstitutional:   

 ([U]nlike the federal constitution, our state constitution 

is a limitation upon the power of government rather 

than a grant of that power. . . . [C]ourts are without 

authority to invalidate the enactment unless it is clearly 

           109



41 

contrary to an express or necessarily implied prohibition 

within the constitution. Chapman v. Reddick, 25 So. 673, 

677 (Fla. 1899) (“[U]nless legislation duly passed be 

clearly contrary to some express or implied prohibition 

contained [in the constitution], the courts have no 

authority to pronounce it invalid.”).  

 

Thus, for something to be found unlawful, it must either violate a statute, the 

constitution or the common law. Cities have both statutory and constitutional 

authority to govern unless they are expressly prohibited to do so by law. § 166.021, 

Fla. Stat.; Art. VIII, § 2(b), Fla. Const.  

Based on the facts  herein and case law, the pre-review process is not 

unlawful. It neither violates a statute nor has it been shown to be unconstitutional. 

No constitutional challenge was even raised in the trial court because it was not 

viable.
19

 Thus, the opposition has not overcome the authority of the local 

government to carry out its constitutional right to govern through third parties. 

15. How does the “it is the vendor that” paragraph in the Arem opinion 

affect this case.  

                                                 
19

  As to substantive due process claims, where no fundamental right is at stake, the 

standard for evaluating such claims is the same as that for evaluating equal 

protection challenges.  See Mizrahi v. North Miami Med. Ctr., Ltd. 712 So.2d 826 

(Fla. 3d DCA 1998) (“When a statute does not impinge on a constitutionally 

protected right, it must be reviewed in light of the rational basis standard.”) Since 

red light runners are not a suspect class with a fundamental right to run red lights, 

and it is rational that this protocol saves the enforcement officer time which saves 

the local government money, this protocol is not unconstitutional. The burden on 

this Appellee would be to “negat[e] every conceivable basis which might 

support” an argument of constitutionality. Lehnhausen v. Lake Shore Auto Parts 

Co., 410 U.S. 356, 364 (1973)(emphasis added).   
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In the Arem II opinion, there is a paragraph on page 365 that repeatedly 

states, “[I]t is the vendor that” and then gives examples of what ATS as the vendor 

does. Although, this Court is not bound by Arem, this paragraph begs comment in 

that it has confused courts statewide. This is largely due to the informational facts 

in this paragraph that become merely background when there is a fully developed 

record as in the instant case. The Arem opinion specifically stated:  

[I]t is the vendor that decides which cases the TIEO gets 

to review; it is the vendor who initially determines who is 

subject to prosecution for a red light violation; it is the 

vendor that obtains the information necessary for the 

completion of the citation; it is the vendor that creates the 

actual citation; it is the vendor that issues the citation to 

the registered owner of the vehicle; and, it is the vendor 

that eventually transmits the traffic citation data . . . . 

  

Arem at 365. These statements made in the Arem opinion are not relevant to this 

case for the reasons set forth below. 

a. Arem states, “[I]t is the vendor that decides which cases the 

TIEO gets to review”.  

 

Although this quote may have appeared to be true based on the limited 

record in Arem, herein, the City decides which video events are placed in the 

officer’s queue based on the Business Rules. Aventura’s contract language does 

not delegate sole discretion to the ATS processors. Therefore, the officer does not 

acquiesce to the ATS processor’s decisions. ATS is simply fulfilling that mandate 

by pre-reviewing the video events and passing along that which complies with the 
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Business Rules. It is the ATS processor who acquiesces to the City’s decisions.  

b. Arem states “it is the vendor who initially determines who is 

subject to prosecution”. 

 

As established from the evidence at trial, ATS has no authority and does not 

decide who is prosecuted for red light violations. “Black’s Law Dictionary” 

defines “prosecution” as: a proceeding instituted and carried on by due course of 

law, before a competent tribunal. Only the City’s officer can push the “accept” 

button to start the prosecution process. There is no more human involvement by 

ATS after the video events are sorted. Only ATS licensed software is involve after 

the officer finds probable cause and decides a notice of violation and citation 

should be mailed to the vehicle owner. R. 1250: ll. 23-25 No citation is ever mailed 

out to start a prosecution unless it is authorized by an enforcement officer pushing 

the “accept” button. Also, it is the local government through the Business Rules 

that decides which videos are placed into the officer’s working queue. As a result, 

it is the City that decides who is prosecuted. 

c. Arem states, “it is the vendor that obtains the information 

necessary for the completion of the citation”.  

 

The fact that ATS’s computer system automatically obtains vehicle 

registration data is only an informational fact. It does not show whether a processor 

exercised any discretion. The license plate number is transmitted to the Florida 

Department of Highway Safety and Motor Vehicle (hereinafter “DMV”) and the 
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DMV electronically transmits a data file to the ATS computer server which in turn 

provides this information to the officer. R. 1418: ll. 1-18. This activity is 

commonly practiced today and is authorized by federal law. 18 U.S.C. § 

2721(b)(1).  The federal statute allows personal information to be transferred from 

a state’s motor vehicle records to “any private person or entity” and states:  

(1) For use by any government agency, including any court or law 

enforcement agency, in carrying out its functions, or any private 

person or entity acting on behalf of a Federal, State, or local agency 

in carrying out its functions. 

 

18 U.S.C.A. § 2721(b)(1) (Emphasis added.) An automated transfer of electronic 

data by a computer from the DMV to the officer without human interaction is 

purely a secretarial function and not the exercise of police power.   

d. Arem states, “it is the vendor that creates the actual citation”. 

 

Although it is technically true that the ATS’s computer software populates 

the data in to the uniform traffic citation form, this is not the exercise of police 

power. For this stage to begin, it is necessary for an officer to find probable cause 

and authorize the computer program to populate the uniform traffic citation form 

mandated for use throughout the State by the DMV. § 316.650(1)(a). The fact is 

that ATS’s computer automatically populating a citation form and mailing it 

without human interaction is not the exercise of police power.  

e. Arem states, “it is the vendor that issues the citation to the 

registered owner of the vehicle”. 
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There is confusion when the Business Rules state that after the “accept” 

button is pushed that ATS is to issue the citation. This is because the word “issue” 

is a homonym that has two different  meanings. R. 1259: ll. 6-11 & 25 – 1260: ll. 

1-21, 1263: ll. 8-17. The one meaning is when an officer legally finds probable 

cause. Id. Thus, the officer in this context is “issuing” the citation. R. 1259: l. 25 – 

1260: l. 2. The other meaning is when ATS’s computer prints and mails a citation 

without human interaction after being instructed to do so by the officer pushing the 

“accept” button. R. 1260: ll. 20-21. The officer issuing a citation based on probable 

cause is exercising a police power. The computer merely printing and mailing a 

citation is not a police power as this is performed without human involvement and 

is purely a automated clerical function.  

f. Arem also states, “it is the vendor that eventually transmits the 

traffic citation data to the court.” 

 

The Arem court also asserted that ATS “transmits the traffic citation data to 

the court”. Herein, the testimony showed that the officer directs the ATS computer 

to mail the citation and then place the citation data into the SPT website where law 

enforcement’s traffic citations are deposited . R. 1524, 1421: ll. 4-6. The clerk of 

the court gets the citation data from the SPT website. R. 1421: ll. 4-6.  ATS does 

not deliver the citation data directly to the clerk of the court. Id.  

Nonetheless, this activity is performed based on the officer’s direction to 

ATS’s computer server. R. 1524. Also, to perform this function, ATS is an 
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approved E-citation vendor with the State of Florida. R. 1084-86, 1435: ll. 5-7. 

Also, dismissal is not the proper remedy which will be discussed below. Concisely 

stated, the Arem list in the “it is the vendor” paragraph contains many 

informational facts that are not relevant based on the evidence in the instant case.  

16. Dismissal is not the appropriate remedy.  
 

The opponent makes the ill-conceived argument that Arem II is authoritative 

and must be followed. However, Arem II does not support the opposition’s 

argument that dismissal is the appropriate remedy when a secretarial function is 

not carried out properly. The courts have unanimously held that non-jurisdictional 

activities like those performed by ATS herein are not grounds for dismissal. Loper 

v. State, 840 So. 2d 1139 (Fla. 1
st
 DCA 2003); State v. Hancock, 529 So. 2d 1200 

(Fla. 5
th
 DCA 1988); State v. Perez, 783 So. 2d 1084 (Fla. 3d DCA 1998). The 

Loper and Hancock cases were discussed in the Arem I decision released on April 

23, 2014, and the court took the position that dismissal was not a proper remedy 

for ATS sending the citation data to the clerk of the court. The Arem II opinion did 

not discuss the issue of ATS sending citation data to the clerk of the court other 

than making the plain statement that the vendor sent the data to the clerk. 

Nonetheless, the issue before this court is whether a mistake in the secretarial 

functions of issuing a citation should result in the dismissal on the merits of a 

citation. The unequivocal answer is “no”. 
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In State v. Hancock, 529 So. 2d 1200, 1201 (Fla. 5
th
 DCA 1988), the court 

held that procedural faults are not jurisdictional when the court wrote:   

Not all procedural requirements are jurisdictional in the 

sense that they are indispensable to the acquisition of 

jurisdiction by the court. Instead, they may be procedural 

matters of statutory origin that are not essential to the 

constitutional requirement of due process…. 

 

Hancock, 529 So. 2d at 1201. The Hancock court also stated that “[T]here is no 

provision in the traffic statute that the filing of the citation within five days of 

issuance is a jurisdictional prerequisite”.  Id. Similarly, the Loper court agreed and 

stated that it does not matter if a statute stated the traffic citation “shall” be 

deposited “within 5 days”; the failure to do so “was not a jurisdictional prerequisite 

to the prosecution of the defendant”. Loper v. State, 840 So. 2d 1139 (Fla. 1
st
 DCA 

2003). Thus, Hancock and Loper found that dismissal was not a proper remedy 

even where the specific language of the statute for delivery of the citation to the 

clerk of court was not followed. Id. The courts’ logic in Hancock and Loper can be 

applied in this appeal. It is clear that dismissal with prejudice is not an appropriate 

remedy for secretarial mistakes unless there is a defect which affects a person’s 

substantive rights and causes actual prejudice to the defendant. See Hancock, 

Loper, and Perez supra. There is no authoritative case law holding otherwise. 

The opposition claims that the City is improperly implementing the 

procedure recognized by the Legislature in section 316.0083(1)(a). The 
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opposition’s argument is flawed because the alleged improper implementation has 

nothing to do with the elements needed to prove the red light violation. See also 

Jenkins v. State, 978 So. 2d 116, 129 (Fla. 2008). A dismissal may have been 

proper in Arem where the limited facts appeared to show that the full “bundle” of 

decision-making rights was transferred to ATS. However, this is not the evidence 

in this case where the decision-making authority was not transferred to ATS 

processors.  Thus, the limited authority given to ATS processors here never 

converted into an exercise of police power. Under these circumstances, even if 

ATS’s limited procedural functions differed from a statute’s protocol (which has 

not been proven), dismissal is not an appropriate proper remedy. 

Additionally, ATS’s computer mailing the citation and delivering the 

citation data is the performance of an automated secretarial function without 

human interaction which is clearly not an exercise of police power. But even if it 

were, dismissal is not the appropriate remedy. This is because under Hancock, 

Loper, Perez, and Jenkins improper performance of non-jurisdictional activity that 

is not related to the elements of the offense is not a basis for dismissal. 

As noted above in the Hancock, Loper and Perez cases, it only matters if a 

defect in the City’s safety program causes actual harm or prejudice. In this matter, 

none has been alleged or demonstrated. The opposition’s complaint focuses on the 

pre-review process. Yet, the Appellee has never come forward with evidence 
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showing that the process, as applied to him, did not work exactly as it was 

designed. Instead, Mr. Jimenez argues against the way video events are sorted, 

how they are printed and mailed along with how the citation data is delivered to the 

court without alleging or proving any prejudice or harm to him. He simply 

launches random challenges to the City’s safety program in hopes that something 

will stick so that his citation would be dismissed. This is totally insufficient to 

justify a dismissal.  

VI. Conclusion 

The first certified question from the trial court asks whether section 

316.0083(1)(a) allows a vendor as an agent for the City to select which images are 

placed in the officer’s working queue when the City has provided specific written 

guidelines for determining which images to place in the working queue?  Based on 

the evidence herein that the decisions of the ATS processors are directed by the 

Business Rules, the answer is, “yes”. All decision-making authority was withheld 

from the vendor. Therefore, this limited delegation of authority was never 

converted into an exercise of police power. Also, it was not unlawful. Thus, 

dismissal was improper. 

The second certified question asks whether it is an illegal delegation of 

police power for the City to have a vendor’s automated computer system print and 

mail a uniform traffic citation at the direction of an officer when there is no human 
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involvement by the vendor? The answer is ”no”.  Printing and mailing is not an 

exercise of police power. Judges and many government authority figures have 

administrative assistants and consequently do not print and mail their own 

documents. Also, even if this were “illegal”, it would not be appropriate to dismiss 

the citation based on this premise.   

The third certified question asks if at the direction of an officer a vendor’s 

computer server without human involvement sends citation data to the Clerk of 

Court, does this violate section 316.650(3)(c)? The answer is “no”. Today, officers 

routinely use roadside computers to write speeding and other traffic citations and 

send citation data electronically to the court. An officer sitting at a desk sending 

camera citation data through a vendor’s computer server is no different. 

Furthermore, even if this protocol did violate section 316.650(3)(c), it is not 

grounds for dismissal.   
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IDENTITY AND INTEREST OF AMICI CURIAE 

 

ATS and Xerox are providers of equipment and support systems for local 

government photo traffic safety programs in Florida, including the program at 

issue in this appeal.  Specifically, ATS and Xerox provide local governments and 

other governmental entities with intersection safety cameras, vehicle sensors, and 

other equipment and processes to capture a video recording and photographic 

images of motor vehicles passing through intersections equipped with red-light 

cameras. Such video and images are then reviewed by local government authorities 

to decide whether vehicles have violated applicable law and enforcement action 

should be taken. 

ATS’s customers include more than 200 government agencies nationwide—

including the City of Aventura.  ATS has installed nearly 2,200 intersection safety 

cameras throughout the country, with hundreds more in various stages of planning. 

ATS also currently serves more than 50 local governments throughout the state of 

Florida.   

Xerox currently has 26 active red light contracts in the Unites States 

supporting over 1,100 active red light cameras.  It has three active contracts in 

Florida—Bradenton, Manatee County and Miami Beach. Over the past decade, 

Xerox has had more than 40 automated red light enforcement contracts in 16 States 

plus the District of Columbia supporting over 1,500 red light cameras.  
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Since the Fourth District Court of Appeal’s October 15, 2014, substituted 

opinion in City of Hollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014), review 

denied, 168 So. 3d 224 (Fla. 2015), ATS and Xerox have experienced significant 

disruption in their ability to support local governments in the enforcement of red 

light violations captured by cameras installed in their communities. That is, the 

Arem decision creates confusion in the administration of red light camera safety 

programs throughout the State, as lower courts and administrative hearing officers 

are often inclined to follow Arem (as here), even when the record developed in any 

individual case differs markedly from what the Fourth District perceived the record 

to be in Arem.  This situation threatens the ongoing efficient administration of 

these red light camera safety programs, thereby frustrating local governments’ 

public safety initiatives and undermining the Florida Legislature’s express 

authorization of these programs. 
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SUMMARY OF THE ARGUMENT 

   

The fallout from Arem has been extraordinary. The statewide cases 

immediately impacted by that single appellate decision number in the hundreds of 

thousands.   

Indeed, the Arem decision has transformed red light violation hearings from 

their intended use—simple, straightforward proceedings designed to give accused 

red light violators due process to view and challenge the objective video evidence 

of their red light violations—into an undemocratic referendum on the Act itself, 

one local jurisdiction at a time.  The financial burdens this increased litigation has 

cast on local governments has caused some to re-evaluate their programs as they 

search for direction regarding the Arem decision, its meaning, and its application—

all while operating under the cloud of class action claims brought by drivers who, 

citing the Arem decision, seek refunds.   

Intersection safety camera programs like those under review here save lives 

and conserve the increasingly scarce resources of local governments seeking ways 

to improve public safety.  By employing cameras and vehicle sensors, such 

programs allow local governments to efficiently detect and prosecute red light 

violations without bearing the significant expense of having a live traffic officer at 

the scene.  See City of Davenport v. Seymour, 755 N.W.2d 533, 535-36 (Iowa 

2008). 
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Notwithstanding, the Arem decision has caused local governments to divert 

resources from operating their traffic safety programs in order to reevaluate them, 

in the face of buoyed and increasingly litigious violators (almost none of whom 

denies running a red light) and Arem-induced dismissals of citations.  Some local 

governments have taken their programs offline, which in turn removes a strong 

deterrent to dangerous driving at intersections throughout Florida.   

Indeed, the mass dismissal of red light citations has been fueled by the 

Fourth District’s statements in the Arem decision that “dismissal of the citation is 

the proper remedy” “because the City’s improper delegation of authority in this 

case renders the citation void at its inception.”  The Arem court simply declared 

that it was so, citing no authority or support.   This critical conclusion was wrong.  

But, until another District Court of Appeal weighs in on this remedy issue, the 

incorrect statement in Arem often carries the day.   
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ARGUMENT 

 Amici support the arguments set forth by the City of Aventura and the 

Attorney General in their initial briefs.  In turn, amici urge the Court to answer the 

certified questions accordingly and to reverse the order on review.  But amici will 

not re-argue those specific points here.  Rather, amici offer the Court a broader 

perspective on the statewide impact of the Arem decision generally, and the 

statewide impact of the Arem decision’s statements regarding remedies in 

particular. 

I. The Arem Decision Has Destabilized Enforcement Of Red Light 

Violations Around The State Since October 2014.  

 

Ever since the substituted opinion in Arem issued in October 2014, red light 

camera safety programs across Florida have been under attack.  The decision 

creates confusion in the administration of such programs statewide, as lower courts 

and administrative hearing officers are often inclined to follow the Arem decision, 

even when the record developed in any individual case concerning the true facts of 

how these programs operate differs markedly from what the Fourth District 

perceived the facts to be in that case (notably, Mr. Arem’s case was decided on a 

motion to dismiss).  Cf. Pardo v. State, 596 So. 2d 665, 666-67 (Fla. 1992); State v. 

Hayes, 333 So. 2d 51, 52-53 (Fla. 1976).  That is exactly the case here.   

The extensive factual record in this case shows why the Arem court’s 

statements about such programs, which were based upon the incomplete record in 
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that case, are plainly inaccurate.  Judge Leifman nonetheless felt compelled to 

follow the Arem decision, even while expressly disagreeing with it. 

In fact, trial courts have dismissed citations in blind reliance on Arem.  See, 

e.g., City of Ft. Lauderdale v. Wesolowski, Case no. 14-032655TI20A (Broward 

Cty. Ct. Feb. 23, 2015) (Order).1   Moreover, traffic infraction hearing officers are 

then using these individual dismissals as springboards to dismiss wholesale all 

other red light camera cases on their dockets.  See, e.g., Florida (Ft. Lauderdale) v. 

All Red Light Cameras Cases Filed/Pending/Docketed Case No. 14032655TI20A 

(Broward Cty. Ct. Mar. 5, 2015) (Order).  

These dismissals, in individual cases, and those en masse, are taking place 

without local governments having the opportunity to present evidence addressing 

the dismissed violations in individual cases.  Often, this happens based on a 

violator appearing at a hearing, and, without any notice, asserting an Arem-based 

improper delegation affirmative defense based on nothing more than argument that 

because the contract with ATS is similar to the one in Arem, dismissal is 

mandatory.  Further, even when hearings are held, hearing officers have sua sponte 

asserted an improper delegation defense, and upon argument only, shifted the 

burden onto the local governments to produce evidence to disprove Arem’s 

                                                 

1 The three orders referenced in this brief are attached as an Appendix to this amici 

curiae brief. As court records, these orders are subject to judicial notice pursuant to 

section 90.202(6), Florida Statutes, and amici hereby request such notice. 
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applicability.  

Obviously, this situation threatens the ongoing administration of these red 

light camera safety programs.  It also undermines the Florida Legislature’s express 

authorization of these programs and the efficiencies they were intended to 

accomplish.  When the Legislature passed the Mark Wandall Traffic Safety Act in 

2010 to empower local governments to use sophisticated technology to improve 

traffic safety, it expressly authorized local governments to use cameras to detect 

red light violations, § 316.008(8), Fla. Stat.  It also expressly permitted local 

governments to authorize an agent to review the camera evidence before a citation 

is issued by a municipal traffic infraction enforcement officer.  § 316.0083(1)(a), 

Fla. Stat.   

As the City and Attorney General have articulated in their briefs, this initial 

review is performed pursuant to the written directives issued by the City to the 

vendor.   Vendors never have been given the discretion to make any charging 

decision.  As such, the vendor’s initial review of the raw camera data does not 

implicate the police power at all. 

The chaos in the application of the Wandall Act is not the only fallout from 

the Arem decision.  Because of that decision, and based almost entirely on its 

reasoning, putative class actions have been filed in the Northern, Middle, and 

Southern Districts of Florida.  Plaintiffs in those class actions cite the Arem 
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decision for the proposition that their citations are void ab initio.  They seek 

potentially hundreds of millions of dollars in refunds of paid fines from those local 

governments and the State of Florida.  Because the Fourth District is the only 

District Court of Appeal to speak to the issue yet, albeit it incorrectly, the federal 

courts appear to feel constrained to follow the Arem decision.  See, e.g., Parker v. 

American Traffic Solutions, Inc. et al., No. 14-Civ-24010-MORENO (Aug. 10, 

2015) (Order Granting in Part and Denying in Part Vendor and Local Government 

Defendants’ Motions to Dismiss).   

II.  The Unstable Environment Created By The Arem Decision Has A Direct 

Impact On Public Safety. 

 

In the wake of the Arem decision, some local governments have examined 

whether to continue their programs.  Such considerations are not based on public 

safety concerns, but rather on the litigation, logistical, and staffing costs imposed 

by the Arem decision.  The uncertainty created by the Arem decision has led to—

and could lead to many more—local governments taking their programs offline 

altogether. 

Just as the operation of red light camera safety programs discourages 

dangerous driving behavior, common sense dictates that the opposite occurs in the 

absence—or perceived unenforceability—of such programs.  In fact, during 

periods where such programs are taken offline, the number of red light violations 

increase as drivers revert back to dangerous driving behavior under the belief they 
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will not be caught, or will not have to answer for their infractions if they are.  See, 

e.g., NATIONAL COALITION FOR SAFER ROADS, NCSR: Houston Police Find 117% 

Increase in Traffic Crashes at Intersections Where Red-Light Safety Cameras 

Once Operated (Nov. 6, 2014), available at http://ncsrsafety.org/news/ncsr-

houston-police-find-117-increase-in-traffic-crashes-at-intersections-where-red-

light-safety-cameras-once-operated/.2 

This undercuts the goal of public safety the Legislature intended to enhance 

by passing the Act.  Florida’s roads are less safe when traffic infractions are 

rendered unenforceable through mass dismissals, or not prosecuted at all because 

safety programs are taken offline.    

III.  The Arem Decision’s Statements That The Citation Should Be 

Dismissed And Rendered Void At Its Inception Have Fueled The 

Uncertainty Surrounding Red Light Camera Safety Programs 

Statewide.   

 

The foregoing statewide impacts of the Arem decision are fueled by the 

Fourth District’s curious statement that the improper delegation of governmental 

functions to a third-party vendor “render[ed] the citation void at its inception” and 

that “the dismissal of the citation is the proper remedy.”  The Fourth District 

                                                 

2 Notably, ATS’s violation data for Aventura, a city that is still processing 

violations, demonstrates a 63% increase in the City’s photo enforced red light 

violations for January through October 2015, as compared with the same time 

period the year prior (before the Arem decision).     
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simply said so, with no citation to any authority, let alone any Florida case saying 

so.   

These unsupported statements are, indeed, unsupportable.  But, as the only 

District Court of Appeal to have spoken to the remedy issue in this context, the 

Fourth District’s naked remark stands alone until another District Court of Appeal 

clarifies the issue.  In addition to addressing the primary points made by the City 

and the Attorney General about Arem’s scope and correctness, this Court should 

also take the opportunity to address the Fourth District’s statements regarding the 

remedy in these matters. 

As explained in the City’s initial brief, the Fourth District’s statement that 

dismissal is the proper remedy is contrary to the teachings of this Court’s Delgado 

v. State, 43 So. 3d 132 (Fla. 3d DCA 2010), and State v. Perez, 783 So. 2d 1084 

(Fla. 3d DCA 1998), decisions, as well as being at odds with State v. Phillips, 463 

So. 2d 1136 (Fla. 1985), State v. Gray, 435 So. 2d 816 (Fla. 1983), and Loper v. 

State, 840 So. 2d 1139 (1st DCA 2003).  These cases stand for the proposition that 

dismissal is not an appropriate remedy in these circumstances unless the alleged 

defect affects substantive rights and causes actual prejudice to the defendant. 

Consistent with the foregoing, the Florida Supreme Court ruled in State v. Phillips, 

463 So. 2d 1136 (Fla. 1985), that a charging document is not subject to dismissal 

when it suffers from a defect that is “one of form, not of substance.”  Id.  at 1138.   
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Mr. Jimenez can point to no substantive right implicated by, or prejudice he 

suffered as a result of, his claims of improper delegation by the City to ATS.   He 

cannot, and does not, allege that he did not receive notice of the charges or that he 

was in any way inhibited from invoking any of the options available to him under 

the Act, including challenging his infraction in an administrative or judicial 

proceeding.  It bears emphasis that, like Mr. Arem, Mr. Jimenez presented no 

evidence that he did not run the red light for which he was cited.  Accordingly, 

dismissal is not an appropriate remedy in these circumstances. 

This conclusion is bolstered by the Legislature’s decision to omit mention of 

such a remedy in the Act.  In that regard, the Florida Supreme Court has ruled that 

it is up to the Legislature to prescribe a remedy for the violation of a state statute 

and that courts cannot create a remedy where the Legislature has not done so.  See 

Jenkins v. State, 978 So. 2d 116 (Fla. 2008).  At issue in Jenkins was a Florida 

statute providing that the police can only conduct a strip search of an individual 

under certain conditions.   A man was arrested and subjected to a strip search that 

he alleged violated the conditions prescribed by the Florida statute, and as a result, 

he moved to suppress the evidence discovered as a result of the search.   

The Florida Supreme Court determined that the exclusionary rule did not 

apply for violations of the strip search statute because “the remedies for violation 

of this statute fall within the purview of the Legislature” and “the plain language 
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of [the statute] does not expressly provide for exclusion of evidence as a remedy 

for a violation of the statute.”  978 So. 2d at 130.  Even though the Court noted that 

it “may prefer that evidence obtained in violation of a specific statute, such as the 

strip search statute, be subject to exclusion,” it explained that it would “not infer 

that this remedy is available for violations of the statute—regardless of its 

effectiveness as a deterrent or how desirable or beneficial we believe exclusion 

may be.”  Id.   

The Florida Supreme Court’s decision in QBE Ins. Corp. v. Chalfonte 

Condo. Apartment Ass'n, Inc., 94 So. 3d 541(Fla. 2012), also illustrates this 

principle.  In Chalfonte, an insurance company provided a property insurance 

policy, which contained a separate hurricane deductible.  Id. at 552.  Under Florida 

law: 

Any policy that contains a separate hurricane deductible must on its 

face include in boldfaced type no smaller than 18 points the following 

statement: “THIS POLICY CONTAINS A SEPARATE 

DEDUCTIBLE FOR HURRICANE LOSSES, WHICH MAY 

RESULT IN HIGH OUT-OF-POCKET EXPENSES TO YOU.”  

 

§ 627.701(4)(a), Fla. Stat.  After suffering hurricane damage, the insured filed suit 

against the insurance company and alleged that the policy’s hurricane deductible 

was void because it used 16.2 font and used the word “windstorm” instead of 

“hurricane” in violation of section 627.701(4)(a).   
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Upon certification of questions from the Eleventh Circuit, the Florida 

Supreme Court explained, as it had done four years earlier in Jenkins, that “courts 

cannot provide a remedy when the Legislature has failed to do so.”  Id. at 553.  As 

in Jenkins, the Chalfonte court looked to the statutory language and noted that “the 

Legislature did not specify any penalty or consequence for failure to comply with 

the requirements of section 627.701(4)(a).”  Id. at 552.   As a result, the Florida 

Supreme Court concluded “that an insurer's failure to comply with the language 

and type-size requirements established in section 627.701(4)(a) does not render a 

noncompliant hurricane deductible provision in an insurance policy void and 

unenforceable, because the Legislature has not provided for this penalty.”  Id. at 

554. 

 So, too, here.  The Arem court’s conclusion as to the proper remedy cannot 

be reconciled with the principles announced in Jenkins and Chalfonte.  Contrary to 

these decisions, the Arem court found, without any citation to authority, that 

voidance and dismissal were the proper remedies for the City of Hollywood’s 

perceived failure to comply with statutory conditions of the Act.  There is no 

indication at all, let alone the “express” indication mandated by Jenkins and 

Chalfonte, that the Florida Legislature intended that a local government’s technical 

failure to comply with isolated provisions of the Act (ones having nothing 
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whatever to do with a violator’s actual commission of an infraction) warrants 

dismissal of the citation.  

 In closing, amici also emphasize the problems created by the Fourth 

District’s unsupported statement that the citation was “void at its inception.”  

Because “[a] void judgment is a nullity . . . subject to collateral attack and may be 

stricken at any time,” Ramagli Realty Co. v. Craver, 121 So. 2d 648, 654 (Fla. 

1960), the Fourth District’s unnecessary use of the word “void” creates uncertainty 

as to thousands of citations that long have been final.  As explained above, 

dismissal is not a proper remedy here.  But, in all events, the Fourth District did not 

have to implicate the void or voidable rubric to resolve Mr. Arem’s direct appeal.   

In fact, if it was necessary to characterize the remedy on direct appeal in the 

Arem case at all (it was not), it would have been sufficient to deem Mr. Arem’s 

citation voidable.  A “judgment that is voidable only because irregular or erroneous 

must be moved against in time by motion to vacate, or by resort to an appellate 

tribunal; otherwise it becomes an absolute verity, and passes beyond the control of 

the courts to disturb.”  Malone v. Meres, 91 Fla. 709, 720; 109 So. 677, 682 

(1926); see also Palmer v. Palmer, 479 So. 2d 221, 221 (Fla. 5th DCA 1985) 

(similar). 

In contrast, while “[a] void judgment is so defective that it is deemed never 

to have had legal force and effect . . . , a voidable judgment is a judgment that has 
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been entered based upon some error in procedure that allows a party to have the 

judgment vacated, but the judgment has legal force and effect unless and until it is 

vacated.” Sterling Factors Corp. v. U.S. Bank Nat. Ass'n, 968 So. 2d 658, 665 (Fla. 

2d DCA 2007) (emphasis added).  

As the Florida Supreme Court explains, “[i]t is well settled that where a 

court is legally organized and has jurisdiction of the subject matter and the adverse 

parties are given an opportunity to be heard, then errors, irregularities or 

wrongdoing in proceedings, short of illegal deprivation of opportunity to be heard, 

will not render the judgment void.”  Curbelo v. Ullman, 571 So. 2d 443, 445 (Fla. 

1990).  Pursuant to this principle, Florida law considers far more severe defects 

than the statutory violation perceived by the Arem court to result in voidable rather 

than void judgments.   

For example, even if a plaintiff “lacked standing when it filed suit, the final 

judgment is merely voidable, not void.”  Dage v. Deutsche Bank Nat. Trust Co., 95 

So. 3d 1021, 1024 (Fla. 2d DCA 2012).  The Florida Supreme Court recently held 

“that a default judgment is voidable, rather than void, when the complaint upon 

which the judgment is based on fails to state a cause of action.”  Bank of New York 

Mellon v. Condo. Ass'n of La Mer Estates, Inc., 175 So. 3d 282, 283 (Fla. 2015).  

And the Florida Supreme Court has held that when a court properly exercises its 

jurisdiction “a failure to comply with the statute regulating the method of taking 
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testimony and making the record in the cause does not render the decree void.” 

Meres, 91 Fla. at 720 (emphasis added).   

The Arem court’s ruling that the City of Hollywood improperly delegated 

authority to ATS in violation of a statute clearly does not fit within the narrow 

circumstances under which Florida courts consider an instrument to be void.  The 

defect identified by the Arem court was a failure to comply with the Act’s 

purported allocation of authority between local governments and vendors, which 

does not rise to the magnitude of defect necessary to render an instrument void.  

Indeed, if the absence of standing, the failure to state a claim, and the presentation 

of false testimony do not render a resulting judgment void, there is simply no 

reason to believe that the technical violation of a statute with respect to how a 

traffic citation is processed and issued should do so—particularly when those 

raising the challenge do not even contend they did not break the law and cannot 

demonstrate that they were prejudiced by the purported program defects. 

 

 

 

 

 

 

 

           142



 17 

CONCLUSION 

The order on appeal should be reversed. 
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IN THE COUNTY COURT IN AND FOR
BROWARD COUNTY, FLORIDA

TRAFFIC DIVISION

CITY OF FT. LAUDERDALE
(STATE OF FLORIDA) FILE NO: 14-032655TI20A

vs.

WELSH WESOLOWSKI, MARY

ORDER ON RED LIGHT CAMERA CASES
LOCATED IN FORT LAUDERDALE, FLORIDA

On February 13, 2015 a Trial was held in which this court heard testimony, examined

exhibits and heard argument from attorney BRAD WEISMANN, on behalf of the City of Fort

Lauderdale and attorney TED HOLLANDER, on behalf of the Defendant MARY WELSH

WESOLOWSKI, were present and the court being otherwise fully informed it is;

FINDINGS OF FACT:

1. The procedure for handling Red Light Camera violations in the City of Fort

Lauderdale is governed by its contract with American Traffic Solutions,

(hereinafter referred to as "ATS") which was in full force and effect at the time of

the alleged violation in the case before this court.

a. The City of Fort Lauderdale's Amendment to the contract with ATS, was

admitted into evidence as Defense Exhibit "1".

b. In addition, further procedures are delineated in a 25 page document

commonly referred to as the "Business Rules Questionnaire," which was

admitted into evidence as State/Fort Lauderdale's Exhibit 3.

1
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Transmission of Red Light Camera Video to the City

2. Testimony was presented by representatives of the Red Light Camera Vendor,

ATS, clearly established the fact that ATS uses its sole unfettered discretion in

sending camera footage to the City of Fort Lauderdale Police Department. See

State/Fort Lauderdale's Exhibit 3 Sections 4.1, 4.2, 4.3, 4.4, 4.7, 6.2 and 6.5.

3. From the testimony presented, it is clear that not ALL readable and viewable

footage is sent to the City of Fort Lauderdale Police Department for it to

determine in its sole discretion which images evidence a violation and should

receive a Notice of Violation, which if not paid by the alleged violator, becomes a

Uniform Traffic Citation, as required by Florida Statute 316.0083 and City of

Hollywood v. Arem, 2014 WL 5149159 (Fla. 4"' DCA 2014).

Determination of a Red Light Violation

3. The uncontroverted testimony at trial was that a representative of the City of Fort

Lauderdale's Police Department views the images/video sent to the City by ATS

for violations. If the representative of the City of Fort Lauderdale Police

Department determines that a violation has occurred he or she presses the "accept

button" as discussed in the Arem id. decision.

Creation and Issuance of a Uniform Traffic Citation

4. ATS gathers all "accepted" entries on any given day and sends a Notice of

Violation to the alleged violator. If the violator does not pay the Notice of

Violation and does not contest it with the City, the City informs ATS.
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5. ATS then converts the information contained in the Notice of Violation for that

particular "accepted" entry into a Uniform Traffic Citation and the City's

representative/officer's signature and corresponding badge number are digitally

attached to the citation in Arizona, the home state/place of business of ATS.

a. Testimony was given that indicated that the City representative/officer

does see all the alleged pertinent information or data prior to the Notice

ofViolation being converted to a Uniform Traffic Citation.

b. The testimony presented confirmed that the representatives/officers of the

City of Fort Lauderdale Police Department never see an actual copy of the

ATS generated Uniform Traffic Citation unless the matter goes to trial in

the County Court.

6. ATS next submits the batched Uniform Traffic Citations to the Broward County

Clerk of Court.

a. There is no direct interaction between the City of Fort Lauderdale Police

Department and the Clerk of Court's Office with regard to the creation and

delivery of the Uniform Traffic Citation.

7. Upon the close of testimony, the Defendant citing the City o(Hollywood v. Arem,

2014 WL 5149159 (Fla. 4"' DCA 2014) presented an ore tenus Motion to Dismiss

stating among other arguments that the City of Fort Lauderdale Police Department

had improperly delegated its police powers to ATS in its enforcement of

violations of F.S. 316.0083.

8.
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CONCLUSIONS OF LAW

IT IS HEREBY ADJUDGED as follows:

Based upon the testimony and evidence presented this Court finds that the

procedures used by the City of Fort Lauderdale in accordance with its contract with ATS violate

the requirements of F.S. 316.0083 in that the City's representative does not actually create or

issue the Uniform Traffic Citation and pursuant to the Business Rules Questionnaire the City has

given ATS unfettered discretion in determining who receives a citation, in direct violation of F.S.

316.0083 and the holding in the City ofHollywood v. Arem, 2014 WL 5149159 (Fla. 4* DCA

2014). As such, the Defendant's Motion to Dismiss is GRANTED and this case is DISMISSED.

ORDERED this 23rd day of February 2015.

4H Á . CH, Hearing Officer

Copies provided:
BRAD WEISMANN, on behalf of the City of Fort Lauderdale/State
TED HOLLANDER on behalf of the Defendant MARY WELSH WESOLOWSKI

152



B

153



IN THE COUNTY COURT IN AND FOR
BROWARD COUNTY, FLORIDA

STATE OF FLORIDA
v
All Red Light Camera Cases
Filed/Pending/Docketed

CIVIL TRAFFIC
CASE NO.

TATE OF FLORIDA
BROWARD COUNTY

l HEREBY CERTIFY that the aboveand foregoing is a true and correct copy of

as recorded in rhy office.
WITNESS my hand and Official SJeI in the City of Fort
1.auderdale, Florida this_£3day of n / .D. 20 1�254

HOWARD C. FORMAN, Clerk

ORDER DISMISSING ALL FILED/PENDING/ AMd
REDLIGHT CAMERA CASES FOR THE CITY OF FØR LAUDER
SCHEDULED OR TO BE SCHEDULED AT THE Ng TH RTH

This court having heard argument and for good cause shown;

IT IS HEREBY ADJUDGED as follows:

Based upon the testimony and evidence presented this Court finds tha le procedures used

by the City of Fort Lauderdale in accordance with its contract with ATS violate the requirements of F.S.

316.0083 in that the City's representative does not actually create or issue the Uniform Traffic Citation

and pursuant to the Business Rules Questionnaire the City has given ATS unfettered discretion in deter-

mining who receives a citation, in direct violation of F.S. 316.0083 and the holding in the City ofHolly-

wood v. Arem, 2014 WL 5149159 (Fla 4'h DCA 2014). As such, all pending City of Fort Lauderdale cases

which are currently designated as filed and/or docketed and/or set for trial and to be heard by a Hearing

Officer at the North Courthouse are hereby DISMISSED.

IN BROWARD COUNTY, FLORIDA this day of March 2015.

92:01WV 9- 8VW SL T M. CH, O

H180N
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UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF FLORIDA

No. 14-CIV-24010-M ORENO

CHRISTOPHER L. PARKER et al.,

Plaintfp,

VS.

AMERICAN TRAFFIC SOLUTIONS, INC.,

et a1.

Defendants.

ORDER G RANTING IN PART AND DENYING IN PART VENDOR AND LOCAL

GOVERNM ENT DEFENDANTS' M OTIONS TO DISM ISS

This adion was brought by drivers who received tickets for red light violations that were

detected by cameras and reviewed by private vendors. The Defendants in this case are the

private vendors and the local govemments that contracted to set up mechanisms to detect
,

review, and issue citations for red light violations.l The Court now considers the Vendors and

Local Governments' motions to dismiss the Plaintiffs' claims against them .

1. BACKGROUND

In 2010, the Florida legislature passed the M ark W andall Traffic Safety Act, Fla. Stat. j

316.0083, which authorizes local govemments to use red light cameras to detect traffic violations

and issue citations. The Traffc Safety Act establishes the procedures that local governments

must afford drivers to review and challenge the citations and sets a $158 fine for each violation.

Local governments across the state contracted with Ameriean Traffic Solutions
, Xerox,

1 22 2015 the Court dism issed the Florida Departm ent of Revenue from this case forOn June 
, ,

lack of jurisdiction. Parker v. Florida Department of Revenue, No. 14-ClV-24010 (S.D. Fla.
June 22, 2015).

1
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and Gatso to put the Traftic Safety Act into effect. These private vendors provided the localities

with red light cameras to deted violations and standardized computer programs to review and

issue citations, and in retulm, the Vendors received monthly maintenance and service fees
.

Citations were generally issued as follows: when a red light camera was triggered
, an

employee from one of the private Vendors reviewed the image and video from the camera to

decide whether the driver committed an infraction. If the employee believed an infraction

occurred, then the employee transmitted the photographs and videos of the infraction to a

municipal traffic infraction enforcement ofticer, who then dçaccepted'' or Strejected'' the vendor's

recommendation. If the officer dsaccepted'' the recommendation
, then the vendor automatically

issued a citation with a $ 158 fine to the offending driver.

Until July 1, 2013, drivers who received a red light ticket could either pay the $158 fine
,

submit an affidavit affirming that the driver was exempted from the statute when the ticket was

issued, or w ait until the ticket converted into a uniform traffic citation
, at which tim e the driver

could challenge the citation at a hearing.Fla. Stat. j 316.0083 (2012).Drivers who elected to

challenge their citation by hearing ran the risk of a civil penalty up to $500 if the citation was

upheld. See Fla. Stat. j 31 8. 14. In 2013, the Florida legislature amended the Traffic Safety Act

to provide drivers with the opportunity to challenge red light tickets before a city hearing officer

within sixty days of the issuance of a ticket.

Florida's Fourth Distrid Court of Appeals exnmined whether these types of red light

ticketing programs complied with the Traffic Safety Act in C# of Hollywood v. Arem, 154 So.

3d 359, 361 (F1a. Dist. Ct. App. 2014). The Arem court held that the City of Hollywood's red

light program violated the plain language of the Traffic Safety Act by tloutsourcing to a third-

party for-profit vendor of a city's statutorily m andated obligation to issue unifonn traffic

2
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citations for red light camera violations . . . .'' 1d. at 361. The Court did not consider whether

the driver actually deserved a red light ticket, but held that the ticket screened and issued by a

private vendor was void ab initio, and ruled that the proper remedy was dismissal of the ticket.

1d. at 361, 365. The Florida Supreme Court denied a petition to review the Arem decision on

April 13, 2015. City ofHollywood v. Arem, No. 5C15-236, 2015 WL 1787409 (F1a. Apr. 13,

2015).

Shortly aher the Arem decision, several classes of ticketed drivers filed suit in state and

federal courts to challenge similar red light programs across the state. The cases were transferred

to the Court's docket, and the Court consolidated the cases on January 23, 2015. The Plaintiffs

tiled a master complaint on February 20, 2015, in which the Plaintiffs bring daims for:

violation of the Florida Deceptive and Unfair Trade Practices Act against the Vendors; 2) unjust

enrichment against all Defendants; 3) violation of the Due Process Clause against a11 Defendants;

and 4) violation of Florida law against the Local Govermnents. The Plaintiffs also seek

declaratory and injunctive relief. The Defendants moved to dismiss, and the Court now

considers whether the Plaintiffs pled dtsuftk ient fadual matter, accepted as true, to lstate a claim

to relief that is plausible on its face.''' Ashcrojt v.Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937,

1949 (2009) (quoting BellAtlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

II. PRELIMINARY BARRIERS TO SUIT

Standing

In order demonstrate Article 11I standing, the Plaintiffs bear the burden of establishing an

injury in fact, causation, and redressibility. f ujan v. Defenders of Wildlfe, 504 U.S. 555, 560-61

(1992). At the motion to dismiss phase, the Plaintiffs can satisfy their burden by pleading
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general allegations about the Defendants' conduct that would entitle them to stand before the

Court. Id at 561.

The Plaintiffs have demonstrated standing to sue the Vendors and Local Governments.

The Plaintiffs allege that they suffered financial injury when they paid fines to satisfy traffic

citations issued by the Vendors on behalf of the Local Governments. The Defendants

collectively developed a program to issue and collect fines in violation of Florida law , which

caused those tines to be void ab initio. Of course, the Plaintiffs will find redress if the Court

orders the Defendants to repay those fines. See Resnick v. AvMed, Inc., 693 F.3d 1317, 1323-24

(1 1th Cir. 2012).

The Defendants argue that the Plaintiffs did not suffer injuries in fad because the

Plaintiffs do not contest the merits of the underlying red light citations, and, assuming that the

Plaintiffs did nln red lights, the Plaintiffs do not have a legally protected interest in the right to

violate traffic laws. W hile the Court finds considerable merit in the Defendants' argument, the

Arem decision controls the Court's injury in fact analysis. The Court reads Arem to pronounce

that drivers are injured upon the receipt of an unlawfully issued red light citation, irrespective of

whether the driver actually deserved the citation for nznning a red light. See Arem, 154 So. 3d at

365. The Plaintiffs have pled as much in their complaint.

B. Voluntary Paym ent

The Defendants argue that the Plaintiffs'claims are barred by the voluntary payment

doctrine because the Plaintiffs chose to pay their red light tickets instead of challenging the fines.

Under the voluntary paym ent doctrine, a plaintiff who voluntarily pays m oney in reply to an

incorrect or illegal claim of right cannot recover that payment unless he can show fraud,

coercion, or mistake of fact. City of Miami v. Keton,1 15 So. 2d 547, 551 (F1a. 1959). The

4
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voluntary payment doctrine, however, is an affirmative defense, and the Court ordinarily does

not require litigants to plead around affinnative defenses. Jackson v. U S. Bank, N A., No. l4-

21252-CIV, 2014 WL 4179867 (S.D. Fla. Aug. 22, 2014). The Court will consider the voluntary

payment doctrine defense at the summary judgment stage.

111. SUBSTANTIVE CLAIMS

A. Florida Deceptive and Unfair Trade Practices Act Claims Against Vendors

The Florida Deceptive and Unfair Trade Practices Act (FDUTPA) prohibits ûûunfair or

deceptive acts or practices in the conduct of any trade or commerce.'' Fla. Stat. j 501.204(1).

To state a claim for a FDUTPA violation, the Plaintiffs must allege a deceptive or unfair practice

in the course of trade or comm erce, causation, and actual dnmages.See Rollins, Inc. v. Butland,

951 So. 2d 860, 869 (Fla. 2d DCA 2006). The Vendors move to dismiss the Plaintiffs' FDUTPA

claim s on the grounds that first, the red light tickets were not issued ûsin the course of trade or

commerce,'' and second, the Plaintiffs are not entitled to recovery because ticketed drivers are

not considered Ssconsumers'' under the Act.

FDUPTA defines tstrade or com merce'' as Sçadvertising, soliciting, providing, offering, or

distributing, whether by sale, rental, or othenvise, of any good or service, or any property,

whether tangible or intangible, or any other article, commodity, or thing of value, wherever

situated.'' Fla. Stat. j 501.203. The Court is directed to liberally construe FDUTPA'S provisions

to afford protection where possible.See Fla. Stat. j 501.202. On the pleadings, the Court is

persuaded that the Vendors offered services to the Plaintiffs.

The Vendors and Local Govenunents created a m arketplace for drivers who believed

they owed money to satisfy unlawful fines. W ithin that marketplace, the Vendors offered their

services to allow drivers to m ake payments towards those fines. Som e drivers paid a
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convenience fee to use these services
, but the Vendors' real protst came from ensuring that the

Vendors' services were used to fund the Local Governments. The Court finds these allegations

suftieient to bring the Vendors' adivity into the realm of trade or commerce.

M oving to the Vendors' consumer defense, FDUTPA 'S individual rem edies provision

states that ûûgiln any action brought by a person who has suffered a loss as a result of a violation

of this part, such person may recover actual damages . . . Fla. Stat. j 501.21 1(2). The

Vendors ask the Court to adopt a conservative reading of the statute
, under which only

Cûconsumers'' can bring claims for FDUTPA violations. By this intepretation
, only Plaintiffs

who paid a convenience fee to use the Vendors' payment system would be entitled to relief
.

Jlg., Leon v. Tapas (f Tintos, Inc., 51 F. Supp. 3d 1290, 1297 (S.D. Fla. 2014).

The Florida Fourth District Court of Appeals satisfied the Court's need for guidance in

Caribbean Cruise Line, lnc. v. Better Business Bureau ofpalm Beach County, lnc., where the

court held that a person does not have to be a Ctconsumer'' to bring a FDUTPA claim . No. 4913-

3916 2015 WL 34801 14 at *5 (Fla. Dist. Ct. App. June 3, 2015).2 In keeping with the terms of

the statute, dtthe Florida) legislature no longer intended FDUTPA to apply to only consumers,

but to other entities able to prove the remaining elements of the claim as we1l.'' 1d. at *4. Here,

the Plaintiffs allege that the Vendors offered a service that enabled them to pay unlawful fines,

and that the Vendors offered this service in a deceptive manner.W hile some Plaintiffs did not

pay to use the Vendors' serviee, all Plaintiffs were injured when they used this service to pay a

$158 fine that they did not owe. These pleadings satisfy the remaining elements of a FDUTPA

claim .

2 f A eal diplom atically referred to the Southern District ofThe Fourth District Court o pp

Florida's indecision as ûloutwardly mixed.'' See 2015 W L 34801 14
, at *3 (F1a. Dist. Ct. App.

June 3, 2015) (listing cases).

6
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B. Unjust Enrichment Claims Against All Defendants

To state a claim for unjust enrichment, the Plaintiffs must allege that they conferred a

benefit upon the Defendants, that the Defendants appreciated that benefit, and that the

Defendants accepted and retained that benefit under vircumstances that make it inequitable for

them to retain it. See Ruck Brothers Brick v. Kellogg & Kimsey, Inc., 668 So. 2d 205, 207 (Fla.

Dist. Ct. App. 1995). In their motion to dismiss, the Vendors argue: first, that the Defendants did

not benefit from the Plaintiffs' payments because those payments, while made to the Vendors,

were passed on to the local governments and distributed throughout the state as directed by Fla.

Stat. j 3 16.0083(1)(b)(3); and second, that the Plaintiffs cannot establish that the Defendants'

enrichment was ilunjust'' because the Plaintiffs do not dispute the merits of the underlying traftic

violations. Alternatively, the Defendants argue that the Plaintiffs' unjust emichment claim

should be dismissed as duplicative of their FDUTPA claim.

For the purpose of the instant m otion, the Court concludes that the Plaintiffs adequately

pled claims for unjust enrichment against the Vendors and the Local Governments. The

emichment and the equitable components of the Plaintiffs' claim are deeply intertwined: the

Vendors were enriched both by the Plaintiffs who paid a convenience fee to satisfy their fines

and by the Local Governments that contracted with the Vendors to implement and administer red

light ticketing programs. The Local Govermnents profited directly from the funds paid through

the Vendors, and these funds were unjustly realized because, regardless of the merits of the

underlying traftic violations, the fines were paid to satisfy tickets that were void ab initio. The

Plaintiffs' decision to plead unjust enrichment in the alternative to its other claims does not

preclude them from proceeding on their unjust enrichment claim through the motions to dismiss
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phase. See Circeo-L oudon v. Green Tree Servicing, L L C, No. 14-C1V-21384, 2015 W L

1914798, at *5 (S.D. Fla. Apr. 27, 2015).

The Local Governments believe that, whether the Plaintiffs pled unjust enrichment, they

are entitled to sovereign immunity because unjust emichment is a quasi-contract claim, and the

Florida legislature has only waived immunity for certain tort claims. See Fla. Stat. j 768.28.

This Court held as much in Brandt v. Public Health Trust ofMiami-Date C(?&n/y, No. lo-civ-

22367, 2010 W L 4062798, at * 1 (S.D. Fla. Oct. l5, 2010), where the Court dismissed a Fair

Labor Standards Act claim on sovereign immunity grounds.

The Court, however, is bound by Florida precedent, and the Court is persuaded that under

Florida law, state actors are not immune from suit for unlawful monetary extractions. Unjust

emichment is not a tort in the traditional sense, but it is a tool created by courts to provide a

remedy for parties that have been unfairly deprived of their property. #.g. , Commerce

Partnershè 8098 L /(f Partnership v. Equity Contracting Co. , 695 So. 2d 383, 386 (F1a. Dist. Ct.

App. 1997). The Plaintiffs here have a particularly strong argument that their quasi-contractual

claim moves into the realm of an illegal extraction- a particularly unjust fonn of property

deprivation- because the Plaintiffs' deprivation was caused by the unlawful acts of the Local

Govelmments. ln Bill Stroop Roohng, lnc. v. Metropolitan Dade County, Florida's Third District

Court of Appeal held that the defendant county could not invoke sovereign immunity to retain

m oney it obtained from charging a registration fee that was prohibited by state statute. 788 So.

2d 365, 367 (Fla. Dist. Ct. App. 2001). ln its reasoning, the court noted a sovereign camzot

tiimproperly dem and and extract m onies from its citizens, then, when caught with its hand in the

citizen's pocket, sim ply decline to return the funds.'' 1d. at 366.

8
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heart of the Plaintiffs' unjust enriclmwnt

claim: the Plaintiffs allege that û;a county's refusal to obey a direct legislative mandate'' resulted

in the payment of an illegal fee. 1d. at 367.

This type of unlawful extraction lies at the

Ultim ately, the Plaintiffs suffered a loss of property

caused by the wrongfulads of the Local Governments, Fla. Stat. j 768.28(1), and the

Defendants are not entitled to immunity from suit on these grounds.

C. Procedural Due Process Claims Against AlI Defendants

The Due Process Clause requires that persons deprived of property must be afforded

adequate notice and an opportunity to be heard.See First Assembly of God ofNaples, Florida,

Inc. v. Collier Cos/nfy, 20 F.3d 419, 422 (1 1th Cir. 1994). The specific process that must be

afforded depends on the facts and circum stances of each case, and the required process correlates

to the severity of the property interest that was deprived. See Bell v. Burson, 402 U.S. 535, 540

(1971). The Plaintiffs begin their procedural due process claim with a substantive critique of the

Local Defendant's delegation of police power to the Defendant Vendors.See, e.g. , D.E. 7 1 !!

205-06, 208. This practice which rendered the tickets void ab initio was declared unlawful

in Arem, and the Plaintiffs' prayer for substantive relief may be realized in their other claim s.

The crux of the Plaintiffs' procedural claim is that the Traffic Safety Act provided drivers with

constitutionally inadequate avenues to challenge the unlawf'ul delegation of police power. ln

particular, the Plaintiffs allege that they were deprived of the opportunity to be heard: drivers

were not afforded the opportunity to give testim ony, pursue discovery, or adm it evidence at a

hearing to contest the legality of the red light ticketing schem es or the m erits of the charges

against them. E.g. , id. at ! 2 10.

The Plaintiffs who were ticketed prior to the 2013 am endments to the Traffic Safety Act

have the strongest due process claim because they could only secure a hearing if they doubled

9
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down on their liability and accepted the risk of up

unsuccessful. See Fla. Stat. j 31 8.14.

to $500 in fines if their challenge was

To evaluate whether the Traffic Safety Act afforded these

Plaintiffs sufticient opportunity to be heard, the Court must consider:l ) the private interest

involved; 2) the risk of an erroneous deprivation of such interest through the procedures used and

the probable value of additional procedural safeguards; 3) and the burden that those procedures

would impose on the government. See M athews v. Eldridge, 424 U .S. 319, 335, 96 S. Ct. 893,

903, 47 L. Ed. 2d 18 (1976).

The Plaintiffs' interest $158 is marginal, and the Local Govermnents would be

dkgreatly burdened'' if they were required to conduct a formal hearing every time a ticketed diver

sought to contest his or her ticket.See Snider lnternational Corp. v. Ftpwn of Forest Heights,

739 F.3d 140, 149 (4th Cir.), cert. denieJ 134 S. Ct. 2667, 1 89 L. Ed. 2d 2l0 (2014). Further,

the Plaintiffs have not alleged that additional procedures would reduce the risk of unwarranted

traffic citations because the Plaintiffs do not allege that any red light tickets were issued in error,

or that the Plaintiffs m ight have been able to prove that those tickets were issued in error with the

3 A dingly
, the Plaintiffs' procedural due process claim s areaid of formal proceedings. ccor

dism issed.

3 U like the rest of the Plaintiffs' claim s
, the Court considers only the contest procedures setn

forth in the Traffic Safety Act in its analysis of the Plaintiffs' procedural due process claim s.

Those procedures are wholly independent from the ticketing arrangements between the Vendor

and Local Govenunents that rendered the Plaintiffs' red light tickets void ab initio.

(Paradoxically, those tickets are only void ab initio because they violate the Traffic Safety Act;
finding the Traftic Safety Act unconstitutional would inject the merits of the underlying traftic
violations into the Plaintiffs' substantive claims.) As such, the Court must consider whether the
opportunity for a formal hearing a contest procedure not afforded by the Traffic Safety Act-

would affect driver's chances of challenging a lawfully issued red light ticket by rebutting the

photographic evidence that, pursuant to Fla. Stat. j 316.0083(1)(b)(1)(b), creates a presumption
of guilt against the driver. The Plaintiffs m ake no allegations to this end.

10
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D. Violations of Florida Law and Claims for Declaratory and lnjunctive Relief:
Delegation of Police Powers, Preem ption, and Due Process

The Plaintiffs allege that they received red light tickets from local programs that mirror

the ticketing program considered in Arem. The Local Governments may present facts that

distinguish their program s from the City of Hollywood progrnm at later stages of these

proceedings, but accepting the Plaintiffs' allegations as true, Arem indicates that these programs

violate Florida law by delegating police power to private vendors.See Arem, 154 So. 3d at 365.

If proven, Arem indicates that the proper rem edy for these claim s is dism issal of the citation. Id

Similarly, the Plaintiffs seek a declaration that Arem applies to red light program s that

continue issuing tickets in violation of Florida law. The Court will allow the Plaintiffs' to

proceed with their requests for declaratory and injunctive relief while acknowledging that if the

Defendants' ticketing programs mirror that of the City of Hollywood, then the Plaintiffs have the

declaration they need in Arem.

The Arem court did not, however, reach the merits of a Florida constitutional challenge to

the City of Hollywood's program. The Plaintiffs complain that they were deprived of procedural

due process under the Florida constitution because the red light tickets dtfailed to disclose that

they were issued through an improper delegation of the Local Government Defendants and the

Defendant Class Members' police powers to the Vendors, which rendered the gticketsl void ab

initio.'' D.E. 71 ! 250.For the purpose of the Plaintiffs' Florida due process claim, the Court

considers only the actual notice provided to drivers. Like the Plaintiffs' federal claim , the

ticketing arrangem ents that violated Florida law relate only to the Plaintiffs' substantive claim s.

The Defendants' red light tickets inform ed drivers of the charges against them and of the

avenues available to challenge their tickets. Presum ing that drivers are aware of the relevant

statutory provisions affecting their rights, see Breath v. Cronvich, 729 F.2d 1007, 101 1 (5th Cir.

11
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1984), the Plaintiffs fail to allege that they were not given sufficient notice to satisfy Florida's

due process clause. Thus, the Local Govem ments' motions to dism iss the Plaintiffs' Florida due

process claim s are granted.

IV. CoNclausloN

For the foregoing reasons, it is adjudged that the Vendors' motion to dismiss is granted in

part and denied in part. The Vendors' motion to dismiss the Plaintiffs' Florida Deceptive and

Unfair Trade Practices Act is denied as to the Plaintiffs that paid a fee to use the Vendors'

services. The Vendors' motion to dismiss the Plaintiffs' unjust emichment and procedural due

process claim s is denied.

The Local Governments' motions to dismiss are granted in part and denied in part. The

Local Governments' motions to dismiss the Plaintiffs' unjust emichment claims are denied. The

Local Govermuents' motions to dismiss the Plaintiffs' federal and state procedural due process

claims are granted. The Local Governm ents' motions to dismiss the Plaintiffs' unlawful

delegation claim s are denied. The Defendants' motions to dismiss the Plaintiffs' claims for

declaratory and injunctive relief are denied.

DONE AND ORDERED in Chambers at Miami, Florida, this V day of August, 2015.
.-,,'

: .

FEDER A. M ORE

UNITED STATES DISTRIW  JUDGE

Copies provided to:

Counsel of Record

12
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INTRODUCTION AND SUMMARY OF ARGUMENT 

The Court should find that the type of red-light camera program operated by

the City is permissible under Florida law. The Appellee's reliance on City of

Hollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014) is misplaced as Arem either

is factually distinguishable and, therefore, not controlling, or was incorrectly decided.

A determination that the City's red-light camera program is lawful would also be

consistent with sound public policy. The Florida Legislature expressly approved the

use of red-light camera programs and third-party vendors when it passed the Mark

Wandall Traffic Safety Act ("Wandall Act"), which created uniform standards for the

use of cameras for the purposes of traffic enforcement. Finally, the City's red-light

camera program is an effective and cost-efficient way to reduce red-light violations

and improve traffic safety.

Standard of Review 

The Local Governments agree with the City that all of the legal issues are

subject to de novo review. City Initial Brief at p. 16.
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Interest of Amici

The Local Governments are 44 different governmental entities who all operate

red-light programs in their efforts to reduce red-light violations in their jurisdictions.

Like the City here, the Local Governments utilize automated enforcement programs

to enhance the safety of their motorists at red light intersections. The Local

Governments' programs focus on changing driver behavior at red light intersections

through a comprehensive effort involving engineering, education, and enforcement.

The Local Governments' programs were specifically authorized by Florida law.

Yet, the decision by the Fourth District Court of Appeals in Arem v. City of

Hollywood, 154 So. 2d 359 (Fla. 4th DCA 2014) has endangered the Local

Governments' ability to operate their programs and to protect the safety of motorists

in their jurisdictions.
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ARGUMENT

I. The City's Red-Light Camera Program Is Expressly Authorized By
Florida Law

Effective July 1, 2010, the Florida Legislature enacted the Wandall Act within

the Florida Uniform Traffic Control Law, Chapter 2010-80, Laws of Florida.

Pursuant to section 316.008, Florida Statutes, a county or municipality is permitted

to use "traffic infraction detectors to "enforce s. 316.074(1) or s. 316.075(1)(c)1.

when a driver fails to stop at a traffic signal on streets and highways under their

jurisdiction under s. 316.0083." City of Orlando v. Udowychenko, 98 So. 3d 589,

596-597 (Fla. 5th DCA 2012) (quoting § 316.008(8)(a), Fla. Stat.). The Wandall Act

implemented a statewide red light enforcement program regulating the use of any

traffic infraction detector on state, county, and local municipal roads. Id. It "was

named in honor of Mark Wandall, who was killed by a red-light runner when his wife

was nine months pregnant. W. at 597 n. 10.

The Wandall Act provides that "[a] county or municipality may use jcameras]

to enforce" red light infractions. § 316.008(8)(a), Fla. Stat. (201 1). If it does so, it

must use enforcement and adjudication procedures established by state law. Id.; see

also §§ 316.0076, 316.0083, Fla. Stat. Regardless of the mechanism of enforcement,

-3-
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the penalty for a red light violation is a $158.00 fine. §§ 316.0083(1)(b)3.a-b., Fla.

Stat.

The Wandall Act also expressly authorizes local governments to use third-party

agents to assist with their red light camera programs. See § 316.0083(1)(a), Fla. Stat.

(The Act "does not prohibit a review of information from a traffic infraction detector

by an authorized ... agent of the department, a county, or a municipality before

issuance of the traffic citation by the traffic infraction enforcement officer."). That

language explicitly establishes that legality of red-light camera programs like the one

used by the City and its camera vendor, American Traffic Solutions, Inc. ("ATS").

Sub judice, the City, pursuant to section 316.0083(1)(a), retained an agent;

ATS, to review still photographs and a 12-second video clip before transmitting the

materials to the City for analysis by one of its law enforcement officers. Pursuant to

Florida law, the City's law enforcement officer ultimately decided whether a traffic

citation should be issued and sent out. Simply stated, since the City's red-light

program was designed and operated in accordance with the provisions of section

316.0083(1)(a), it is lawful.

The Court in Arem ignored the fact that governmental entities frequently rely

on third-parties to assist them in enforcing their police powers. For instance,

governmental entities routinely contract for building officials to enforce the local
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government's obligations under the Florida Building Code. No case has found that

such agreements amount to an unlawful delegation of police powers. Similarly,

governmental agencies frequently contract with private entities for services in local

jails. Courts have found such delegations to be appropriate. See, e.g., Prison Health

Services, Inc. v. Lakeland Ledger Pub. Co., 718 So. 2d 204, 205 (Fla. 2d DCA 1998)

(recognizing validity of sheriffs' contractual delegation to a private entity who

provided health services).

The issues presented in this appeal are of great importance to the Local

Governments, Red-light programs like the one utilized by the City -- and all of the

Local Governments -- are effective in controlling the specific problem that the

Wandall Act was enacted to address. In the Florida Legislature's Staff Analysis for

the Wandall Act, the House of Representatives found that in 2008 there were 76

fatalities -- caused by red light violators -- representing approximately 3% of all fatal

accidents that year. See House of Representatives Staff Analysis, at p. 2, CS/CS/HB

325 (March 9, 2010). Because it determined that red-light cameras were effective in

reducing red light violations and fatal crashes, the Florida Legislature passed the

Wandall Act and authorized local governments to use and continue to use red light

cameras. Id.
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Since their implementation, red-light camera programs like the one utilized by

the City have resulted in increased traffic safety. The vast majority of motorists

ticketed by a red-light camera were not found to have committed another red light

violation in the same year. See Department Red-light Camera Summary Report at 3

(Dec. 17, 2013 as amended Jan. 8, 2014) (finding that 95% of motorists who received

a notice of a red-light camera violation in 2013 were not captured again on red-light

camera committing a red light violation), available at

www.flhsmv.g,ov/reports/redl ightcameraanalysis2013.pdf (Last checked on December

17, 2015). Further, a recent survey by the Florida Department of Motor Vehicles

found that 56.2% of the local agencies it surveyed reported a reduction in crashes at

intersections where red light cameras had been installed by the controlling

governmental agency. Department, Red Light Camera Summary Report at 3 (Feb. 27,

2015), www.flhsmv.gov/htm1/2014redlightcamerareportrevisedfebruary 2015 .pdf

(Last checked on December 17, 2015). These figures confirm that the red-light

camera programs like the City's are effective in increasing traffic safety and support

the strong public policy considerations which lead to their enactment in the first

instance.

Significantly, red-light camera programs are also a cost-efficient way for

governmental entities to address the problem of red-light violators. The City's red-
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light cameras capture thousands of images each month, but only approximately 5,000

of those images are forwarded to the City because the others do not fall within the

parameters of the Business Rules Questionnaire ("BRQ"). (R. 1520, 1522). The

record evidence established that the City's police department would be overwhelmed

if it was forced to review every image captured by a camera without using ATS to

conduct an initial review of the images pursuant to the BRQ. (R. 1520). As a result,

red-light camera programs like the City's save governmental entities valuable

resources by allowing (1) red-lights to be monitored remotely by cameras and (2)

governmental entities' agents to remove all images that do not meet the requirements

of the BRQ.

Similarly, permitting governmental entities to use the automated system

developed by ATS to print, mail, and transmit notices of violation ("NOV") and

unifoun traffic citations ("UTC") saves valuable time and resources. Without the

automated system, the Local Governments would be forced to incur additional

expenses by dedicating staff members to the ministerial tasks of preparing, printing

and mailing the NOVs and UTCs.
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CONCLUSION 

The Local Governments join with the City of Aventura in urging the Court to

find that the trial court was not bound by Arem. On the factual record presented

below -- and on a complete record unlike that in Arem -- the City's red-light camera

program was permissible under Florida law. The Local Governments all operate

similar programs in which the existence of a BRQ precludes ATS from exercising

unfettered discretion. The Local Governments urge the Court to conclude that Arem

is either factually distinguishable or, alternatively, was incorrectly decided based on

a misunderstanding and misapplication of Florida law.
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      IN THE COUNTY OF COURT OF THE 

      11
th
 JUDICIAL CIRCUIT, IN AND 

      FOR DADE COUNTY, FLORIDA 

 

STATE OF FLORIDA,  

 Plaintiff,    CASE NO.:  A369OZE 

 

vs.      JUDGE:  LEIFMAN 

 

LUIS TORRES JIMENEZ, 

 Defendant. 

________________________/ 

 

 

WRITTEN SUBMISSION OF CLOSING ARGUMENT 

 

COMES NOW the Defendant by and through the undersigned counsel and 

files this Written Submission of Closing Argument, and states: 

Introduction and Summary of the Argument 

 At the close of evidence, the Court requested written submission of closing 

argument, and presented certain issues of concern.  This submission will detail 

why the Defendant’s motion to dismiss must be granted under the authority of City 

of Hollywood v. Arem, 154 So. 3d 359 (Fla. 4
th
 DCA 2014), and will also discuss 

the issues of concern presented by the Court.  Initially, as detailed below, 

Defendant notes that this Court is bound by Arem, and, respectfully, has no 

discretion to debate or disagree with Arem.  

 This City of Aventura and the Attorney General present matters which were 

expressly presented and resolved in Arem.  Other matters are without merit.   The 
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claim by the City of Aventura and the Attorney General that the BRQ serves to 

differentiate this case from Arem is wholly without merit for a number of reasons, 

all of which are detailed below, with citations to proper authorities: 

1.  The argument that ATS performs ministerial acts is contrary to the law. 

The claim that the BRQ, and ATS’s requirement to follow the BRQ, renders 

the function of initial review performed by ATS as “a ministerial act” is 

outrageous, contrary to the law, and not supported by any authority.  A ministerial 

act is one which is completely mindless, free of any discretion or judgment.   

The court in the original opinion in Arem described the function of initial 

review by ATS as analogous to “the discretion law enforcement officers have as to 

whether there is enough evidence to send a potential criminal law violation to the 

state attorney’s office for prosecution,” ultimately determined to be police power.  

This initial review cannot possibly be considered a ministerial act as thought 

processes and judgment are required even with the presence of the BRQ.  

Determining whether, from an angled view, a vehicle is behind a line; or, 

determining whether an affidavit is sufficient to drop charges and bring charges 

against someone else are not mindless acts, but require judgment.   

The Florida Supreme Court in Everton, infra, has determined the decision 

whether to prosecute or not has been found not be a ministerial act, because 
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judgment is required.  The BRQ, and the duty to follow it do not eliminate 

judgment on the part of ATS of a governmental function. 

2.  The City of Hollywood made the same arguments in Arem as Aventura 

does in the instant case regarding ATS being bound by guidelines. 

 

The City of Hollywood claimed in Arem that its discretion was not 

“unfettered” because ATS was “applying criteria decided by the City and the 

City’s law enforcement personnel.”  Thus, the matters raised by Aventura have 

been considered by the Fourth DCA and rejected.  The presence of this criteria did 

not eliminate the finding that ATS was using its sole and unfettered discretion. 

3.  The claim that the BRQ distinguishes this case from Arem is waived where 

the Attorney General concedes that business rules are not relevant. 

 

The claim that the BRQ serves to distinguish this case from Arem is waived 

or contradicted where the Attorney General conceded at the hearing that: “the 

business rules are really not relevant . . . what they actually say doesn’t matter.”  T. 

at 255-256, fully quoted below.  How can these rules serve to distinguish this case 

from Arem, if the rules and what they say do not matter?   

In light of this admission, the BRQ truly is a “red herring.”  Further, the 

claim that the BRQ is what makes ATS’s discretion in this case “fettered” is 

rendered completely hollow and meaningless since the terms of the BRQ and what 

is says does not really matter.  This is precisely why ATS acts with “unfettered” 
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discretion – while there might be guidelines, it does not matter that they are 

there, and what they say does not matter. 

4.  The Record in Arem shows that all key issues presented by Aventura and 

the Attorney General were presented by the City of Hollywood and rejected.  
 

A review of the record in Arem will show that all issues raised by Aventura 

and the Attorney General were, in fact, raised by the parties in Arem, and resolved 

by the Fourth DCA.  For example, the arguments presented by Aventura and the 

Attorney General regarding the delegation of police power are presented herein as 

if “cut and pasted” from the briefs of the parties in Arem.   

Initially, the Fourth DCA incorrectly found that delegation of the police 

power in allowing the initial review process to be conducted by ATS, a 

commercial enterprise, was proper.  After rehearing, the Fourth DCA concluded 

correctly that a municipality cannot delegate its police power [the decision-making 

process in determining whether an offense should be prosecuted] to such an entity. 

5.  The police power of a municipality is completely non-delegable.   

As a matter of law, and contrary to the assertions of the opposition, the 

police power of a municipality is completely non-delegable.  The Attorney General 

has issued an Opinion on this matter based upon Florida Supreme Court law.  

There is no authority stating that a municipality can delegate police powers so long 

as guidelines are in place.  To the contrary, as found by the Fourth DCA in Arem, 

citing to County of Volusia, infra at 345, and the authorities cited herein, a contract 
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purporting to delegate police power of a municipality is completely invalid.  

Further, in Arem, the Fourth DCA expressly found that the Legislature did not 

delegate this police power to a commercial enterprise.   

Even if the BRQ somehow renders the discretion of ATS as something more 

than “unfettered,” it is a discretion that is not capable of being assigned by the 

government to a commercial enterprise.  The case regarding civil enforcement of a 

city lien, and the other authorities, all cited to the Fourth DCA in Arem, are 

inapplicable to the pure police power at issue herein [the decision-making process 

to determine whether an offense should be prosecuted]. 

6.  The discretion of ATS in conducting its initial review process, even with a 

BRQ, is “unfettered,” because ATS is acting, unchecked, with sole authority. 

 

The BRQ does not alter the fact that the initial review is performed by ATS 

with “unfettered” discretion.  The City of Hollywood’s “criteria decided by the 

City and the City’s law enforcement personnel” did not change the conclusion by 

the Fourth DCA in Arem.  The reason why this is true, and discretion is 

“unfettered” is because, even with the presence of rules or criteria, the ATS 

employee watching the video is solely using his or her own thought processes, and 

this thought process is completely unchecked by someone with lawful authority.   

How the video and photographs meet the guidelines is solely determined by 

an employee of a commercial enterprise, not by one not lawfully authorized to 

perform this function.  Where the initial review is not scrutinized by one having 
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legal authority to perform the function, it is and remains “unfettered,” even if 

guidelines are present.  Further, the admissions by the Attorney General that the 

BRQ is irrelevant and its terms do not matter conclusively establish that ATS acts 

with unfettered discretion.  

7.  Aventura violates §316.650(3)(c). 

Aventura violates §316.650(3)(c), Florida Statutes, in the transmission of the 

citation to the court within the plain meaning of the statute as found by authorities 

interpreting this statute.   

Argument 

I.  This Court is bound by Arem, and, respectfully, has no discretion to debate 

or question the rulings or conclusions therein. 

 

At the outset, and in response to the Court’s last question of concern,
1
 the 

Court, and any other county or circuit court throughout the State of Florida must 

follow Arem as a matter of law, and the this Court has no discretion to change, 

question or debate the holding in Arem.  See Pardo v. State,  596 So. 2d 665, 666-

667 (Fla. 1992), holding that in the absence of interdistrict conflict, a district court 

decision binds all Florida trial courts: 

                                                 
1
   The Court stated: “I guess the last question, and more looking at it, too, you 

know, what are the parameters as a county court judge looking at a DCA opinion?  

What are my options?  Am I very limited to just, you know, if I find the process is 

the same, go with the Fourth?  Do I have any discretion to change what they have 

done?  I don’t know yet.”  T. at 261.  The answer is no, as a matter of law.  
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Initially, we note that the district court erred in commenting that decisions of 

other district courts of appeal were not binding on the trial court. This Court 

has stated that the decisions of the district courts of appeal represent the law 

of Florida unless and until they are overruled by this Court." Stanfill v. State, 

384 So. 2d 141, 143 (Fla. 1980). Thus, in the absence of interdistrict 

conflict, district court decisions bind all Florida trial courts. Weiman v. 

McHaffie, 470 So. 2d 682, 684 (Fla. 1985). The purpose of this rule was 

explained by the Fourth District in State v. Hayes: 

The District Courts of Appeal are required to follow Supreme Court 

decisions. As an adjunct to this rule it is logical and necessary in order to 

preserve stability and predictability in the law that, likewise, trial courts be 

required to follow the holdings of higher courts--District Courts of Appeal. 

The proper hierarchy of decisional holdings would demand that in the 

event the only case on point on a district level is from a district other than 

the one in which the trial court is located, the trial court be required to 

follow that decision. Alternatively, if the district court of the district in which 

the trial court is located has decided the issue, the trial court is bound to 

follow it. Contrarily, as between District Courts of Appeal, a sister district's 

opinion is merely persuasive. 

 

There is no district court of appeal decision in conflict with Arem, and this 

Court and all trial courts of the State of Florida are required to follow Arem. 

II.  Aventura and the Attorney General present issues and arguments 

previously raised by the City of Hollywood in Arem, which arguments were 

rejected by the Fourth DCA in Arem and which this Court, respectfully, must 

reject under the principles stated in Pardo. 

 

 All the key issues presented by the City of Aventura and the Attorney 

General, including but not limited to: i) the presence of the City of Aventura’s 

Business Rules Questionnaire [“BRQ”] demonstrates that ATS does not have 

unfettered discretion; ii) the City of Aventura did not improperly delegate police 

power to ATS; and iii) the authority of the agent, ATS, to “review” granted by the 
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Legislature also permits ATS to decide, in its sole discretion under the criteria 

determined by the City, whether videos and photographs establish a proper case for 

prosecution, were all presented to and answered by the Fourth District in Arem, 

and Aventura cannot re-argue Arem, nor can this Court alter the rulings on issues 

previously presented and ruled upon in Arem. 

  A.  The issue of delegation of police power was extensively argued to 

the Fourth DCA, and ruled upon by the Court in Arem. 

 

 As to issue ii) regarding improper delegation of police power to ATS, the 

City of Aventura and Attorney General cite to County Collection Services, Inc., 

infra, the lien case, and other similar authorities, to support their argument.
2
  The 

claim, herein, that delegation of police powers is permitted as long as the task is 

ministerial, and not discretionary is meritless.  This issue is discussed below. 

The City of Hollywood cited to this case in its Reply Brief at 4, and raised 

the same exact argument in Arem as is being presented here by Aventura.  See City 

of Hollywood’s Reply Brf. at 4, attached hereto as Ex. 1.  Arem, in his Answer 

Brief at 23-24, cited to the same line of cases, and specifically argued that ATS’s 

review of video and determination was discretionary, and an improper delegation 

                                                 
2
   See and compare the arguments and authorities advanced by Aventura in its 

memorandum of law in opposition to Defendant’s motion to dismiss at 21, and the 

Attorney General’s response to the motion to dismiss at 10 with the City of 

Hollywood’s Reply Brief in Arem at 4, all citing to County Collection Services, 

Inc., and all making the same exact argument regarding delegation of police 

power- an argument rejected by the Fourth DCA in Arem. 
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of police power.  See Arem’s Answer Brf. at 23-24, attached hereto as Ex. 2.
3
  

Clearly, the exact arguments raised now were raised in Arem.  

The Fourth DCA expressly ruled on the same exact arguments presented 

now by Aventura and the Attorney General, concluding, in Arem at 365:  

“The City improperly delegated its police powers when in contractually 

outsourced its statutory obligations to a for-profit, non-governmental 

corporation. See Cnty. Of Volusia v. City of Deltona, 925 So. 2d 340 (Fla. 5
th
 

DCA 2006).
4
   

 

Respectfully, a county court cannot reach a contrary result on any issue 

presented and decided by a district court of appeal in a case of first impression.  

Pardo.  This precise issue, with the same arguments and same authorities, was 

presented to the Fourth DCA in Arem, and resolved.  Respectfully, this Court is 

bound by that finding.  Pardo. 

Further, as detailed below, the determination of whether videos and 

photographs present an offense subject to prosecution is purely a police power or 

function; and, as a matter of law, this function is completely non-delegable 

according to the Opinion of the Attorney General, the Florida Supreme Court and 

the district courts of appeal. 

 (1)  The Fourth DCA completely analyzed this issue both in the 

original opinion of Arem, and the operative opinion defining the procedures in 

                                                 
3
   The parties have already stipulated to inclusion of the record on appeal in Arem 

to be reviewed by this Court.   
4
   This case, too, has been cited and relied upon by the Attorney General herein.  

See Attorney General response to motion to dismiss at 11. 
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place as providing ATS, under its contract, “the discretion law enforcement 

officers have as to whether there is sufficient evidence to send a potential 

criminal violation to the state attorney’s office for prosecution,” and this is the 

precise type of pure police power which the Fourth DCA expressly found as 

being improperly delegated, and which, as detailed below, cannot be delegated 

by a municipality to commercial enterprise. 

 

In its original opinion [City of Hollywood v. Arem, 39 Fla. L. Weekly D831 

(April 23, 2014), referred as “the original opinion in Arem.”], the Fourth DCA 

expressly considered the matters raised by the City of Hollywood and Arem [and 

now the City of Aventura and the Attorney General, citing to the same authorities 

and making the same arguments] to determine whether initial review process 

conducted by ATS was an improper delegation of police power. 

In noting how ATS was required to send images to the TIEO if certain 

standards are met, the Fourth DCA in the original opinion of Arem described the 

exact nature of the police power involved, stating: 

“The procedures under the contract are analogous to the discretion law 

enforcement officers have as to whether there is enough evidence to send a 

potential criminal law violation to the state attorney’s office for prosecution.” 

 

This is a completely accurate description of the pure police power at issue 

both in Arem and this case, as well.  Nothing presented by Aventura or the 

Attorney General in this case alters the nature of the police power at issue herein.  

ATS, while acting for Hollywood and for Aventura, is making the same exact 

determination in their initial review process – “whether there is enough evidence to 

send a potential [traffic] violation to the [City] for prosecution.” 
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The Fourth DCA, in the original opinion in Arem, then noted that ATS and 

its employees were not public servants [but, instead, “a commercial enterprise”], 

but concluded that nothing was wrong with this delegation, because “[w]e doubt it 

would be in ATS’s financial interest to withhold sending images that are sufficient 

for prosecution.” 

It is beyond doubt that the Fourth DCA originally concluded the delegation 

of this pure police power, the discretion to determine whether evidence was 

sufficient to prosecute, to a commercial enterprise was acceptable and proper.  

However, and a big however at that, the Fourth DCA corrected this erroneous 

conclusion in the ensuing and operative opinion in Arem at 365, quoted again: 

“The City improperly delegated its police powers when in contractually 

outsourced its statutory obligations to a for-profit, non-governmental 

corporation.  See Cnty. of Volusia v. City of Deltona, 925 So. 2d 340, 345 

(Fla. 5
th

 DCA 2006). 

 

Respectfully, the Fourth DCA not only corrected itself, but correctly 

corrected itself on this key issue.  Respectfully, as quoted by the majority opinion 

in the original opinion in Arem, the conclusion that a municipality’s delegation of 

an obvious police power [“analogous to the discretion law enforcement officers 

have” to determine whether evidence is sufficient to support a prosecution] to a 

commercial enterprise was quite a bold proposition which is completely contrary to 

the law.  See Cnty. of Volusia at 345, cited by the Fourth DCA in the operative 

opinion: 
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“Similarly, an agreement effectively contracting away a city's exercise of 

its police power is unenforceable.” 

 

In Section IV below, Defendant cites to an Opinion of the Attorney General 

[who now attempts to present a contrary position], and authorities from the Florida 

Supreme Court and district courts of appeal all holding that a municipality cannot 

delegate its police powers, especially the type of police power involved herein 

[whether evidence is sufficient to support a prosecution] that is strictly a 

governmental function.     

 B.  A review of the record in Arem conclusively demonstrates that: 

  

1) The City of Hollywood, just like the City of Aventura in the instant case 

[through its BRQ], had “criteria decided by the City [of Hollywood] and the 

City’s law enforcement personnel” imposed upon the private vendor [ATS] in 

determining which cases were subject to prosecution;  

 

2) the City of Hollywood did, in fact, present this argument to the Fourth 

DCA in Arem, claiming that due to the presence of this criteria, ATS’s 

discretion was not “unfettered;” 

 

3) this issue was considered by the Fourth DCA and rejected; and 

  

4) this Court is bound by that determination. 

 

 Regarding this issue, which is the thrust argument of Aventura and the 

Attorney General, claiming that Aventura’s BRQ serves to differentiate its red 

light program and operation thereof from that of the City of Hollywood,
5
 this 

                                                 
5
   A claim that has been raised by other municipalities, and rejected based on 

Arem. 
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matter, too, was presented and rejected by the Fourth DCA in Arem.  The court in 

Arem at 365 concluded that:  

“ATS determines in its sole discretion that certain standards have been met, 

and ATS may withhold sending information if it determines that those 

standards were not met.  Only in the event that ATS determines that a 

violation has taken place is that information sent to the City.” while noting 

below in footnote 2 that: “If the vendor unilaterally determines in its own 

discretion
6
 that either a violation did not occur or that the City would not be 

able to sustain its burden of proof if challenged in court, this information is 

not transmitted to the City.”  

 

Prior to being presented with any motion for rehearing, the Fourth DCA was 

aware that ATS was operating under “certain standards” in making its 

determination which was found to be unilateral and unfettered.  After the second 

opinion in Arem, the City filed a motion for rehearing.  In its Motion for Rehearing 

at 7, the City of Hollywood argued to the Fourth DCA that: a) “the vendor is 

applying criteria decided by the City and the City’s law enforcement officer 

personnel and providing the City with all images meeting those criteria;”
7
 and b) 

                                                 
6
   That certain “standards” were imposed by the City did not alter the conclusion 

that ATS “unilaterally determines in its own discretion,” through its own mental 

processes, just as an umpire decides whether a pitch is a ball or strike by guidelines 

set by Major League Baseball, whether a violation occurred or not.  Not every 

umpire sees a “strike” the same way.  As detailed below, no matter how many 

guidelines are in place, the discretion is the same.   
7
   How is this statement by the City of Hollywood any different from that already 

found by the court in Arem at 365, quoted immediately above?   The word 

“criteria” used by the City of Hollywood is synonymous, if not identical, to the 

words “certain standards” used by the Fourth DCA.  The court in Arem, prior to the 

motion for rehearing, and certainly after the motion, was completely aware that 

ATS was acting under certain standards or criteria.  This did not alter the 
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“the vendor’s initial review of images is not a discretionary exercise, but rather a 

documented set of criteria specified by the City.”  A copy of the Motion for 

Rehearing is attached hereto as Ex. 3.  That motion was denied. 

Thus, the precise argument now raised by Aventura and the Attorney 

General herein [i.e. this is not unfettered and unilateral, because the City provides 

ATS with a set of criteria and guidelines] was raised by the City of Hollywood in 

Arem, and was expressly rejected by the Fourth DCA in Arem – both in the 

operative opinion, and by way of the denial of the City of Hollywood’s Motion for 

Rehearing.  Respectfully, this Court is duty bound to reject these arguments, 

because these same arguments were presented and rejected by the Fourth DCA in 

Arem.  Pardo.  

  (1)  The Court must recognize that this matter was presented to 

the Fourth DCA, and that this matter was considered. 

 

 During a discussion in this case at the close of the hearing regarding the 

filing of the motion for rehearing by the City of Hollywood after the Fourth DCA 

issued the operative opinion in Arem, the Court stated, regarding the Fourth DCA 

being presented with the City of Hollywood’s argument on rehearing [i.e. wait, the 

decision by ATS is not “unfettered,” we give them criteria established by the City 

                                                                                                                                                             

conclusion that ATS was acting “unilaterally,” “in its sole discretion” and 

“unfettered.”   
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and the City’s law enforcement personnel]: “. . . They could have done anything 

they wanted to do, and they obviously did.” 

 Respectfully, it is presumed that a district court of appeal reads and reviews 

all matters presented, and after due consideration, rules upon the matters presented. 

C.  That the Legislature merely granted an agent the authority to 

“review,” without more, and did not grant the agent authority to make 

decisions regarding what was reviewed was expressly decided in Arem, and 

the Court is bound by that decision. 

 

 Regarding this issue, whether the Legislature’s grant of authority of an agent 

to “review” permits ATS to unilaterally decide whether videos and photographs 

establish a proper case for prosecution [i.e. carry out pure police power performed 

by law enforcement officers], the Fourth DCA clearly decided this issue in Arem at 

364, noting that the Legislature did provide authority to “review,” the Legislature 

did not give authority for the agent to do anything else, stating: 

“Had the legislature intended to allow for delegation of this authority or 

responsibility, just as it expressly allowed for delegating review of traffic 

infraction detector information by employees and agents under section 

316.0083(1)(a), it could have easily done so.  Under the clear wording of the 

statute as enacted, it did not.” 

 

Notwithstanding, Aventura and the Attorney General present matters which 

serve to “debate” or “question” the ruling of the Fourth DCA in Arem.  The 

Attorney General, for example, relying upon “Google” as authority, claims that 

“review” is broader than as found by the Fourth DCA in Arem, utilizing basic 

tenets of statutory construction [which is what was utilized by the Fourth DCA in 
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Arem to find otherwise].  See Response of Attorney General to motion to dismiss 

at 6.  This is precisely the type of matter precluded by Pardo.  Essentially,  

Aventura and the Attorney General are arguing that the court in Arem was wrong. 

Respectfully, again, this Court nor any other circuit or county court in the 

State may contradict this statutory construction from Arem. Pardo.  This issue was 

presented and resolved by the Fourth DCA in Arem.   

III.  Aventura’s BRQ presents nothing to distinguish this case from Arem 

where:  

 

a) Aventura overlooks the fact that, even with a BRQ or criteria, the private 

vendor’s discretion is, as determined by the court in Arem, “unfettered,” 

because the private vendor, solely through its own mental processing and 

analysis, applies the facts to the law “in its sole discretion”-  unchecked by 

anyone possessing lawful authority to conduct such review;  

 

b) The opposition has agreed that the terms of the BRQ are irrelevant and 

immaterial; and 

 

c)  The presence of the BRQ does not and cannot render ATS’s function as 

being “ministerial” where the various guidelines do not eliminate judgment. 

 

 The thrust argument of Aventura and the Attorney General is best presented 

in the Attorney General’s response to the motion to dismiss at 11: 

“Thus, since it appeared Hollywood’s camera vendor
8
 was making all the 

decisions with “unfettered” discretion, the Arem court held that the 

Hollywood/ATS contract and protocol was illegal.  However, herein, the City 

has “fetters”
9
 on the vendor because the City has Business Rules for the 

vendor to follow.” 

 

                                                 
8
   The same camera vendor in this case- ATS. 

9
   Not a proper word in this context.  The word actually means shackles or chains. 
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Thus, Aventura and the Attorney General claim that the BRQ contains the 

“fetters” which sets this case apart from Arem.  Essentially, Aventura and the 

Attorney General hang their hat on their proposition that, in Arem, ATS had 

“unfettered” discretion in dealing with Hollywood; but ATS has “fettered” 

discretion in dealing with Aventura, because of the BRQ [“the fetters”].
10

      

Aside from the fact, as detailed above, that Hollywood made this very same 

argument to the Fourth DCA, Aventura and the Attorney General completely miss 

the point of the Fourth DCA in Arem at 365, quoted above, as to why the discretion 

of ATS was found to be “unfettered.” 

First, the Fourth DCA was not impressed that the City of Hollywood had 

“certain standards” that had to be met; nor, was the court impressed, on rehearing, 

that ATS was bound by “a documented set of objective criteria decided by the City 

and the City’s law enforcement personnel” in concluding, and continuing to 

conclude that ATS’s discretion was “unfettered.” 

Why?  The answer is basic.  The reason why the discretion of the private 

vendor is remains “unfettered” even if it is assumed that a municipality has 

imposed various standards or criteria is simply because the entire thought process, 

                                                 
10

   Additionally, Aventura and the Attorney General claim that, because of the BRQ 

and ATS’s duty to follow the BRQ,  ATS is performing a “ministerial act” 

mandating denial of the motion to dismiss.  See T. at 252-253; Attorney General 

response to motion to dismiss at 11; Aventura response to motion to dismiss at 17-

18.  This claim is outrageous after a consideration of what constitutes “ministerial 

act” under the law.  This will be detailed below.   

017           202



18 

 

or the entire mental process of applying the visual image to the standards or criteria 

lies with the private vendor “in its sole discretion” without anyone possessing legal 

authority checking to see if the guidelines have been followed.  As detailed below, 

what a policeman does is being done by a private individual.  That guidelines are 

present is irrelevant, as noted by the Attorney General.  The application is being 

done by someone not properly authorized to perform such a discretionary function.  

Further, as explained by the Attorney General during closing, discussed 

below, the BRQ and its terms are irrelevant.  This demonstrates that the presence 

of the BRQ does not change the fact that ATS’s discretion is “unfettered.”  

It matters not whether one municipality has a greater degree of standards or 

criteria, the thought process is always the same – a determination is made solely by 

the private vendor.  This determination, even with standards and/or criteria, as 

argued by the City of Hollywood, amounts to an act of unfettered discretion.  

Respectfully, and this is the precise point missed by Aventura and the Attorney 

General, if there were 100 standards, or 1,000 standards, or 1,000,000 standards set 

forth by a municipality to ATS, the result would always be the same- ATS, in its 

sole discretion, unchecked, would apply the evidence to these standards. 

While judges have broad discretion in most matters what renders a judge’s 

discretion to not be unfettered even if bound by guidelines, is the fact that an 

appellate court can review a judge’s determination.  Further, a judge is properly 
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empowered to make such determinations.  These are the missing items in ATS’s 

initial review process, and render the discretion possessed as being “unfettered,” 

even though guidelines are in place. 

 A.  The argument that Aventura’s BRQ renders the function of ATS to 

be performance of a “ministerial act” is outrageous. 

 

 A ministerial act is one which involves no judgment whatsoever.  See State 

ex. rel. Allen v. Rose, 167 So. 21 (Fla. 1936): 

The distinction between merely ministerial and judicial and other official acts 

is that where the law prescribes and defines the duty to be performed with 

such precision and certainty as to leave nothing to the exercise of discretion or 

judgment, the act is ministerial; but where the act to be done involves the 

exercise of discretion or judgment, it is not to be deemed ministerial. 

 

“An act is ministerial when no room exists for the exercise of discretion.”  

See Rhea v. Dist. Bd. of Trs. of Sante Fe College, 37 Fla. L. Weekly D1722 (Fla. 

1
st
 DCA July 19, 2012).  Essentially, a ministerial act is a mindless act that 

involves no discretion whatsoever.  For example, in a civil case, after a judgment is 

rendered the Clerk must perform the ministerial acts of entering the judgment and 

recording the judgment.  These are mindless, subordinate tasks. 

However, as determined by the Fourth DCA in Arem, the role of ATS herein 

is analogous to a determination of whether evidence is sufficient to support a 

prosecution.  This determination, by its very nature, cannot possibly be considered 

to be a “ministerial act.”  If there is any doubt as to this obvious proposition, the 

court in Barnett v. Antonacci, 122 So. 3d 400 (Fla. 4
th

 DCA 2013), prosecutor’s 
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decision not to prosecute was not “a ministerial act,” but one based upon 

independent judgment. 

The suggestion by the opposition herein that the BRQ, and the obligation of 

ATS to adhere to the BRQ, renders the function of ATS to be performing a 

ministerial act is, respectfully, outrageous when considering, by definition, that 

such an act is limited to one involving no judgment whatsoever.  The police power 

at issue here, the function of ATS in performing its initial review, cannot possibly 

be considered a ministerial act. 

Further, the fact that there are various guidelines put in place through a BRQ 

does not eliminate, but only increases the level of judgment required by an ATS 

employee carrying its function of initial review.  Unless one could conclusively 

reason that an ATS employee, when conducting its function of initial review due to 

the BRQ, uses no judgment whatsoever, his or her actions cannot possibly be 

considered “ministerial.”  Judgment and discretion are clearly required to 

determine, from an angular view, whether tires are behind a line when a light turns 

red; or whether and affidavit is sufficient to drop charges.    

B.  The discretion afforded to ATS by the City of Hollywood is exactly 

the same as the discretion granted to ATS by the City of Aventura, and the 

Attorney General expressly agreed during closing argument that the BRQs 

are irrelevant. 

 

During closing, the Court asked: “Is there any greater discretion that 

Hollywood had or Aventura has - - ?”  T. at 254.  Because ATS, in both 
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municipalities, makes the same exact determination [whether the videos and 

photographs present a proper case for prosecution], the discretion afforded to the 

private vendor is the same.  The evidence presented before the Court in this matter 

presented no different function or task performed by ATS as was involved in 

Arem. 

This is true regardless of the presence of Aventura’s BRQ, as compared with 

the City of Hollywood’s “criteria decided by the City and the City’s law 

enforcement personnel.”  The BRQ of Aventura or any other municipality is truly, 

as argued by Defendant, “a red herring,” because, in the end, all ATS is doing, 

with or without a BRQ, is determining whether a video and photographs support a 

prosecution.  T. at 254-5.  On this point, the Attorney General expressly agrees 

with the Defendant. 

 (1)  The Attorney General conceded that the BRQ was irrelevant 

which should end the discussion on the thrust issue presented due to a waiver. 

 

As the discussion continued regarding the difference between the discretion 

of ATS in Hollywood compared to Aventura, the Attorney General conceded that 

the BRQ was irrelevant, and stated what the BRQ actually says does not matter: 

MR. DEITZ:  I would agree the intricate part of the business rules really 

are not relevant, and I almost agree that the contract and business rules in a 

way are not relevant because your decision is whether Aventura and ATS, not 

based on the contract document, based on the business rules, is allowing ATS 

to have an unfettered police power in practice. 

 So, in practice, regardless of what the business rules say, regardless of 

what the contract says, if in practice they are not exercising an unfettered 
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police power, then the decision of this Court has to be to deny the motion to 

dismiss.
11

   

 So, yes, I would say it is important that there are business rules in place, 

but what they actually say doesn’t matter.
12

  It matters what actually is 

occurring, whether there is an unfettered discretion for determination by the 

Court.  T. at 255-256, excerpt attached hereto as Ex. 4. 

 

These comments bring into question the entire matter raised by Aventura 

and the Attorney General in opposing the Defendant’s Motion to Dismiss.  The 

entire position of the opposition is completely compromised and waived.  Their 

position has been, essentially, Aventura has a BRQ, a set of written guidelines that 

ATS must follow, which guidelines serve to demonstrate that the discretion of ATS 

is not unfettered.  The presence of the BRQ supposedly distinguishes this case 

from Arem.  See Aventura’s response to the motion to dismiss at 9-10, setting forth 

the BRQ; at 17-18, arguing that “The City’s BRQ Ensures ATS is Afforded No 

Discretion in Performing its Initial Review.”  See also Attorney General’s response 

to the motion to dismiss at 17, arguing that there is no prohibition against the 

vendor reviewing that videos “based on the City’s Business Rules.” 

Aventura, in its response at 20, contends that: 

“The City’s delegation of that police power is not unlawful as ATS is 

afforded no discretion in the performance of its duties.  The City has provided 

                                                 
11

   Obviously, the corollary applies, as well.  If ATS is practicing a police power 

improperly delegated, the Court must grant the Motion to Dismiss.  That ATS is, in 

fact, practicing a police power improperly delegated, since only the authority to 

“review” was delegated, as expressly found by the Fourth DCA in Arem, the Court 

must dismiss. 
12

   With that said, what is there to argue? 
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ATS with strict guidelines in the BRQ, which set forth the parameters for 

determining which videographic and photographic data is forwarded to the 

City.”
13

 

 

If, as argued by the Attorney General, what the rules say really does not 

matter, the presence of the BRQ does not matter.  The entire issue has been 

waived.  It is disingenuous to suggest that Aventura’s business rules serve to afford 

ATS no discretion, because ATS is bound by the rules, on one hand; while, 

contending, at the same time, that the content of these rules actually do not matter 

at all! 

In the end, the Attorney General’s statements, while surely being 

contradictory to the thrust argument presented, also show an agreement with the 

position of the Defendant stated herein – that there are rules, or that one 

municipality may have more rules than another, really does not matter.  If the 

content of the business rules is irrelevant, the entire argument of the opposition is 

irrelevant.  The only thing that matters is what is being carried out by ATS – a 

review and determination whether videos and photographs support a prosecution 

improperly delegated to a commercial enterprise. 

These statements of the Attorney General show exactly why the discretion of 

ATS is “unfettered,” despite the presence of guidelines. 

                                                 
13

   This is identical to the argument presented by the City of Hollywood in its 

motion for rehearing to the Fourth DCA in Arem. 
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 (2)  The evidence presented demonstrates that the existence of the 

BRQ and the requirement to follow the BRQ does not eliminate discretion on 

the part of ATS. 

 

  Contrary to the city’s position, the Aventura BRQ and contract with ATS 

allows for great discretion on the part of the ATS employee.  Even though the 

BRQ exists, no city employee checks to see if the rules are in fact being followed.  

Sergeant Burns testified that his department has never reviewed those “events” that 

were declined/dismissed by the ATS employee (trial transcript P. 64, Line 15) 

 According to Sgt. Burns’ testimony, the purpose of the ATS pre-screening 

process is to “weed them out” for the city (Transcript P. 63, L. 25).  There is 

nothing in the statute that allows for a private vendor to “weed out” violations for 

law enforcement. 

The testimony establishes that there ATS employees are not using the BRQ 

in their filing decisions.  The testimony from Debbie Duff indicated that “event 

processors” are required to review 110 events per hour. Failure to adhere to this 

pace will result in their termination (transcript P. 187, L. 9). 110 events per hour 

averages to approximately 30 seconds for each review.  During this 30 seconds, the 

event processor must watch the 12 second video at least once, review the 3 still 

photographs and then review the BRQ.  This pace is not reasonable, and the 

employees are pressured to quickly make filing decisions, or risk their job.   
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Sgt. Burns testified that his seasoned processors review approximately 50 

events per hour, without the necessity to review the BRQ. (transcript P. 58, L. 19).  

This is further evidence that the BRQ is a “red herring” and merely is being used 

as a tool to attempt to distinguish Aventura from the City of Hollywood, when the 

evidence establishes that the processes are the same. 

The contractual language in each city contracts is essentially the same.  In 

each of these contracts, the cities have agreed that “if the vendor determines that 

the standards are not met, the image shall not be processed any further.” 

Aventura’s BRQ and contract explicitly permit the ATS employee to use 

their discretion when making filing decisions.  For example:  

a) The contract allows the vendor to determine if the standards are not met, 

b) BRQ section 4.1 specifies the line of demarcation as “behind the stop 

line”.  The testimony established that Aventura has red light cameras at 

an intersection where no stop line exists.  At that intersection, the ATS 

employee must use his/her discretion when making the filing decision. 

c) BRQ section 4.2 specifies that events should be passed for police review 

as long as there is a video clip which shows the tires were behind the line 

when the light turned red. The city chose not to have all events forwarded 

to them, as option # 1 for this section would have authorized all events to 

be passed for police review.  Instead, the parties chose the option 
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requiring ATS to use its discretion in determining if the video shows that 

the tires were behind the line. 

d) Section 4.3 only explains what is to be done if a truck is pulling a trailer.  

What should happen if a car, SUV or Cross-Over is pulling a trailer?  

What should be done with situations involving a limousine or a bus?  

These are all examples of the BRQ failing to provide clear direction, 

resulting in ATS discretion. 

e) Section 4.4 should have provided for 1 answer, not 2. Aventura provided 

2 answers for this section.  Where is the 15 mph to be determined? At the 

intersection? At the 1
st
 speed sensor? At the 2

nd
 speed sensor?  Without 

clear instruction, the ATS employee must use their discretion in this 

filing decision.  

f) Section 4.7 indicates when a case may proceed without a video. The 

BRQ explains that a case may proceed if the photographs provide 

sufficient evidence of the violation. The ATS employee must use his/her 

discretion to determine if the evidence is “sufficient”. 

g) Section 6.2 dictates that events involving emergency vehicles with light 

activated will be rejected without any police review.  
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h) Section 11.13 indicates that the city has authorized the use of electronic 

signatures.  The Arem court mentioned this fact in this decision finding 

Hollywood’s process to be in violation of Florida law. 

i) Section 12.12 indicated the City’s instruction to treat certain individuals 

differently than others.  For example, Bahamian citizens will be treated 

differently that those who have traveled from Canada or Mexico. 

j) Section 13.1 establishes that there is an electronic interface between the 

Axsis system (ATS proprietary system) and the Clerk of Court. This 

transmission clearly violates Florida law. See Zimmer, infra. 

k) Section 14.1 and 14.3 establishes that ATS “issues” the UTC.  This is 

done without a 2
nd

 review of the Defendant’s UTC (this review process 

has now changed to a 2 tier review process). 

l) Section 12 dictates that ATS will process all affidavits, and transfer 

liability to other individuals without any police review or involvement.  

This is a quasi-judicial function, and one that clearly involves discretion. 

m) Section 21.1 establishes reasons for dismissal, within Axsis.  This lists 

those events and reasons for dismissal as those cases that are “Issued in 

Error, DMV error, False Trigger and Administrative Decisions.” Since 

the City of Aventura testified that they DO NOT check those events that 

are rejected by ATS, what city employee is overseeing these 
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“administrative decisions” within Axsis? The answer is nobody at the 

city is. 

Clearly, to follow these guidelines, one must exercise some form of 

judgment when viewing the video and photographs.  Again, while umpires in 

baseball are bound by guidelines regarding the strike zone, judgment is required 

and judgments vary from umpire to umpire.  Surely, following the BRQ when 

viewing the video cannot be possibly considered as ministerial acts. 

The type of determination made by ATS is one of the purest forms of police 

power [determining, under standards set forth by a municipality, whether evidence 

reviewed is sufficient to support a prosecution] which, as evidenced by prior 

opinions of the Attorney General and authorities cited therein, is non-delegable as 

a matter of law.  The court in Arem at 365 concluded that the City of Hollywood, 

in outsourcing to a private vendor to review images of purported violations to 

determine which images are sent to a TIEO “improperly delegated its police 

powers” a matter that is non-delegable as a matter of law.   

IV.  The Attorney General, in Op. Att’y Gen Fla. 1984-100, declared that a 

“city may not improperly delegate or contract away its authority, discretion 

and policy control which are obligations inherent in the nature of the city’s 

police power,” and that “[s]uch governmental powers are by nature 

nondelegable and may not be contracted away or delegated to private persons, 

organizations or corporations.” 

 

 The Attorney General herein presents matters which are contradicted by its 

own opinions and decisions by the Florida Supreme Court and the district court of 
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appeals.  Essentially, the Attorney General and Aventura claim, again relying on 

the BRQ, that as long as there are standards in place by a municipality, its police 

powers can be delegated to a private entity.  See Response of Attorney General at 

10; Response of City of Aventura at 20-22.  However, this is not true.  If the matter 

involves police power it is non-delegable. 

 In Op. Att’y Gen. Fla 1984-10, 1984 Fla. AG LEXIS 6 (1984), set forth the 

true state of the law – the police power of a municipality is non-delegable, and 

wrote: 

It must be cautioned, however, that the city may not improperly delegate or 

contract away its authority, discretion and policy control which are 

obligations inherent in the nature of the city's police power. See, City of 

Belleview v. Belleview Fire Fighters, supra. Such governmental powers are 

by nature nondelegable and may not be contracted away or delegated to 

private persons, organizations, or corporations. See generally, Adoue v. 

State, 408 So.2d 567, 570 (Fla. 1981);City of Safety Harbor v. City of 

Clearwater, 330 So.2d 840, 841, 842 (2 D.C.A. Fla., 1976); Chase v. City of 

Sanford, 54 So.2d 370, 373 (Fla. 1951); State ex rel. Taylor v. City of 

Tallahassee, 177 So. 719 (Fla. 1937); AGO 83-64, Question 13. 

 

In Belleview at 1088, the First District stated, regarding an agreement with a 

private corporation purporting to contract away the police power of a city: 

In Hartnett v. Austin, 93 So. 2d 86 (Fla. 1956), our Supreme Court stated that 

a municipality cannot contract away the exercise of its police powers. 

 

See also Turkey Creek, Inc. v. Gainesville, 570 So. 2d 1055 (Fla. 1
st
 DCA 

1990), stating that the principle “that a municipality cannot contract away its police 

powers” is a “well-established principle.  Of course, see also County of Volusia, 
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relied upon by the Fourth DCA for very same proposition, delegation of a police 

power by contract is unenforceable.  Further, there is no authority contradicting 

these broad statements of law to suggest that a municipality may contract away its 

governmental powers with guidelines. 

 A.  The decisions relied upon by the Attorney General and Aventura do 

not hold that police power may be delegated by a municipality. 

 

 The authorities presented by Aventura and the Attorney General skew the 

issue, and do not deal with the proper issue.  During closing argument, the Court 

stated: “I guess the question is can the legislature even delegate police power to a 

private vendor.”  Respectfully, the Fourth DCA in Arem found that the Legislature 

only provided the agent, ATS, with authority to review, and further stated that, 

under the clear wording of the statute, the Legislature did not provide any further 

authority to ATS, but it could have done so. 

 Therefore, the proper issue is not, respectfully, whether the Legislature can 

permit a municipality to delegate police power.  The Court in Arem at 364 

concluded that the Legislature could do this,
14

 but also concluded that it had not 

done so:  

                                                 
14

   Defendant does not take a position on this particular issue.  The court in Arem 

held that the Legislature did not confer the police power to decide if evidence was 

sufficient to support a prosecution to ATS.  Thus, at this time, the issue is not even 

ripe for discussion.  The Fourth DCA in Arem did hold that the City could not 

delegate this police power.  This is absolutely correct. 
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“Had the legislature intended to allow for delegation of this authority or 

responsibility, just as it expressly allowed for delegating review of traffic 

infraction detector information by employees and agents under section 

316.0083(1)(a), it could have easily done so.  Under the clear wording of the 

statute as enacted, it did not.” 

 

However, the court in Arem did conclude that the City of Hollywood 

improperly delegated its police power to ATS.  Thus, whether the Legislature can 

permit a municipality to delegate police power is a different issue from that 

addressed by the Attorney General opinion as quoted above- whether a 

municipality can delegate its police power which is the issue actually presented.  

As to that issue, the answer is that a municipality may not. 

B.  The authorities presented by Aventura and the Attorney General 

concern matters that do not involve police power or involve matters where 

delegation was authorized by the legislature; whereas, here, Aventura is 

precluded from delegating a function that is purely police power. 

 

As stated in Hunter v. Green, 194 So. 379 (Fla. 1940), “It is difficult and 

practically impossible to give an exact definition of the police power. The 

expression "police power," in a broad sense, included all legislation and almost 

every function of civil government.”  However, in this context, the statements set 

forth in Everton v. Willard, 468 So. 2d 936 (Fla. 1985), in the context of when 

immunity applies to police officers, is more applicable.  The court in Everton, 

stated: “The case involved a law enforcement officer’s discretionary police power 

authority to make or not make an arrest and whether a decision not to take an 
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individual into custody constitutes a basic judgmental or decision-making function 

that is immune from tort liability.”   

The court in Everton held: “the decision of whether to enforce the law by 

making an arrest is a basic judgmental or discretionary governmental function, 

regardless of whether that decision is made by the officer on the street, his 

sergeant, his lieutenant or captain, or by the sheriff or chief of police.” 

These statements are completely in line with the description of the police 

power at issue herein as stated by the Fourth DCA in the original opinion in Arem. 

It is precisely this type of decision-making authority, which is a “basic 

judgmental or discretionary governmental function” that is being performed by 

ATS upon delegation from the City of Aventura.  The cases cited by Aventura and 

the Attorney General do not involve this police power at issue here – the 

determination whether facts are presented sufficient to warrant a prosecution.  See 

and compare County Collection Services, case involving civil enforcement of city 

liens; State v. Tampa, 113 So. 2d 844 (Fla. 1959), case involving parking meters 

[arguably part of the police power], but issue presented was how city could use the 

revenue generated from the meters [not a matter of police power]; St. Johns County 

v. Northeast Fla. Builders Ass’n., 583 So. 2d 635 (Fla. 1991), police power not 

mentioned, case involves impact fees involved construction of new schools; 

Citizens of State of Fla. v. Wilson, 567 So. 2d 889 (Fla. 1991), police power not 
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mentioned, case involves whether staff of Florida Public Service Commission 

could prepare a supplemental service rider.
15

   

None of these cases address the type of function that is performed by ATS – 

analyzing videos and photographs to determine with a traffic infraction has 

occurred.   

 (1)  If, instead of placing cameras at intersections to be reviewed 

by a private vendor, a municipality authorized a private vendor to monitor 

intersections to report red light violations, this would not be permissible, 

because the judgment involves true police power. 

 

 Aventura, like the City of Hollywood, places red light cameras at 

intersections, and then allows a private vendor, ATS, to initially review all of the 

video and photographs to determine which images support a conviction of a traffic 

infraction.  There would be no difference if the municipalities put private 

individuals at the intersections, instead of police officers, to determine whether 

traffic infractions occurred to be reported to police officers waiting down the street.  

Even if armed with a detailed set of rules and regulations, the governmental 

function would be carried out by someone other than the government.  As 

described in Everton, this decision-making process is a “basic judgmental or 

discretionary governmental function.” 

 This is the type of police power that is non-delegable. 

                                                 
15

   Again, it is important when reading the various authorities cited by Aventura 

and the Attorney General, most of the cases discuss legislative delegation.  That is 

not applicable here.   
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V.  Decisions by county court judges have no precedential value. 

 While Arem is binding, this Court is not obligated in any way, shape or form 

to follow decisions by other trial courts in the State of Florida.  See State v. 

Bamber, 592 So. 2d 1129, 1131-1132 (Fla. 2d DCA 1991) discussing the order of 

precedence under Florida jurisprudence, and expressly stating that “trial courts do 

not create precedent:”   

This court has long recognized that trial courts are "obligated to follow 

decisions of other district courts of appeal in this state in the absence of 

conflicting authority and where the appellate court in its own district has not 

decided the issue." Chapman v. Pinellas County, 423 So.2d 578 (Fla. 2d DCA 

1982). The jurisdictional structure of Florida's appellate courts is unique. See 

Scheb, Florida's Courts of Appeal: Intermediate Courts Become Final, 13 

Stetson Law Rev. 479, 491-511 (1984). We are one state with five districts, 

each of which is authorized to separately evaluate the merits of various legal 

rules and create legal precedent. When express disagreement exists between 

the districts concerning an issue of law, the supreme court has jurisdiction to 

announce a single rule and resolve the conflict. Thus, our appellate structure 

encourages independent legal analysis at the judicial level where precedent is 

created, and endeavors to assure that conflicts will be rapidly resolved. 

       

Trial courts perform a very important, but a very different, function 

in our judicial system. Trial courts do not create precedent. If a trial court 

establishes its own unique rules, those rules are not binding, even in the 

adjacent courtroom.  

 

 Notwithstanding, as presented during closing argument at the hearing, the 

undersigned has presented this precise matter following Arem, regarding various 

BRQ’s, to the Broward County Court in two matters: State v. Weselowski, Case 

No. 14-032655TI20A [Ex. 5], and State v. Carey, Case No. 13-034232TI20A [Ex. 
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6]; and to the Palm Beach County Court in State v. Boss, Case No. 

502014TR206083XXXXSB [Ex. 7].  The courts in each matter were presented the 

same arguments and same evidence presented herein, with the same opposition 

presented herein.  In each case, the courts dismissed the citations.  Thus, this Court 

would certainly not be alone in dismissing the instant citation based on Arem. 

 Aventura cites to a county court decision in Polk County [Meador], and 

another in Duval County [Langham].  The county court in Polk County has 

permitted the undersigned to present its own case as to the issues presented herein, 

and that matter has not been concluded.  Notwithstanding, for reasons addressed 

herein, the conclusion that ATS performs ministerial tasks “akin to having a 

secretary print and mail a letter” is incorrect, and not applicable to the 

discretionary acts in conducting its initial review process.  Further, in Langham, 

the court did not consider the issue of transmission, nor was it favored with the 

arguments as presented herein. 

 None of these decisions relied upon by Aventura are binding on this Court. 

VI.  The City of Aventura improperly delegated the task of transmitting a 

replica of the traffic citation data to the Clerk of Court, to a non-

governmental entity in violation of § 316.650(3)(c), Florida Statutes.  
 

Florida Statute 316.650 (3)(c) read as follows: 

 

If a traffic citation is issued under s. 316.0083 the traffic infraction 

enforcement officer shall provide by electronic transmission a replica of the 

traffic citation data to the court having jurisdiction over the alleged offense 
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or its traffic violations bureau within 5 days after the date of issuance of the 

traffic citation to the violator. 

 

 The interpretation of a statute in Florida is a legal matter subject to review 

de novo. Kasischke v. State, 991 So.2d 803, 807 (Fla. 2008).  Courts strive to 

construe statutes to effectuate the Legislature’s intent. See, e.g., id. at 807 (“When 

construing a statute, we strive to effectuate the Legislature’s intent.”).  To 

determine the intent, the court should look to the statute’s plain language. Id. When 

the statute is clear and unambiguous, courts should not look behind the statute’s 

plain language for legislative intent or resort to rules of statutory construction to 

ascertain intent.  Borden v. East-European Ins. Co., 921 So.2d 587, 595 (Fla. 2006) 

(quoting Daniels v. Fla. Dept. of Health, 898 So.2d 61, 64 (Fla. 2005). 

 The language contained in s. 316.650 (3)(c) is clear and unambiguous.  

While the framers of 316.0083 did expect minimal involvement by the vendor, 

there is no provision for the in-depth involvement and delegation of  tasks to the 

vendor.  There surely is no provision for ATS to “weed out” possible violations for 

the city. In the case at bar, the vendor: pre-screens the alleged violations, forwards 

those that are “sufficient” per the contractual agreement, prints and mails the NOV, 

prints and mails the UTC, inserts a computer generated signature of the officer and 

his/her badge number and electronically transmits a replica copy of the UTC to the 

clerk of court. The officer (TIEO) never actually sees the UTC before mailing and 

does not personally sign the UTC before it is issued. 
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 While discussed in the Arem opinion, the certified question was not 

answered as the court concluded that the citation was void at its inception.  

However, after Arem was decided, Circuit Judge Matthew Destry authored the 

opinion of Southeast Zimmer v. City of Fort Lauderdale, (Appeal No. 11-

70AC10A, June 1, 2015), copy attached hereto as Ex. 8.  This opinion clearly 

explains why the process that is in place in Aventura is violative of Florida law. 

 The argument that was presented in Zimmer was that the citation should 

have been dismissed due to non-compliance with the statutory requirement than an 

officer confer jurisdiction upon the court by issuing the UTC and transmit said to 

the court.  Because the method of conferring jurisdiction upon the court is 

expressly outlined in Section 316.316.650 (3)(c), Florida Statute, failure to comply 

requires dismissal of the citation.  This is an improper delegation of the city’s 

police power. 

 Judge Terri Ann Miller explained in the original Arem opinion, “this data, 

once transmitted to the clerk of court begins the procedure whereby a court might 

ultimately adjudicate the matter.  Therefore, here it has become that a third party 

non-governmental entity rather than a governmental one which in essence is 

conferring upon a court the jurisdiction to hear a matter, contrary to the provisions 

of the statute.”  Judge Miller dismissed the citation.  
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 Similarly in State v. Adams, 19 Fla. L. Weekly Supp. 744 (Broward County. 

Ct. May 16, 2012), the same issue was presented, copy attached hereto as Ex. 9.  

Judge Fred J. Berman granted the motion to dismiss, finding that the Town of 

Davie lacked the authority to delegate this governmental function to the private 

vendor.  Judge Berman explained “ Regardless if a police officer previously 

reviewed the information and accepted the violation in the computer, it still must 

be issued by a governmental agency, not by a corporation. Although the officer 

may have reviewed the information and accepted it, the UTC that was issued by 

the corporation was sent without further review by the officer.”  

The Town of Davie appealed the Adams case to the Fourth DCA, and a 

PCA, without opinion, on the basis of Arem, was issued by the court.  See State v. 

Adams, 155 So. 3d 1260 (Fla. 4
th
 DCA 2015), copy attached hereto as Ex. 10. 

 In State v. Sury, 20 Fla.L.Weekly Supp. 1218c (Flagler County, August 21, 

2013), cited to in Zimmer.  Judge Moore Stens addressed the same issue. Finding 

that the transmission of the UTC by ATS to the clerk of court was improper, the 

UTC was dismissed. 

 Judge Destry explained that the analysis in Arem was highly instructive in 

his decision to reverse the conviction of the lower court.  Judge Destry opined that 

the issue presented involved a matter of statutory interpretation. Because the 

language of the statute was clear and unambiguous, the court should not look past 
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the statute’s plain language to look for legislative intent.  In citing Arem, Judge 

Destry found that the authority to outsource the issuance of these citations, or to 

outsource any other statutory duty, must be derived from the plain wording of the 

statute. The statute at hand does not provide for such authority. 

  Based on Arem and Zimmer, this Court should find that the City of Aventura 

impermissibly delegated the authority to transmit a replica copy of the UTC to the 

clerk of court, and this motion to Dismiss should be granted. 

Conclusion 

 For all of the reasons advanced herein, Defendant’s motion to dismiss must 

be granted.  The acts ATS are not ministerial acts, and the Court is bound by all 

matters raised and presented in Arem.  Moreover, the BRQ of Aventura cannot 

distinguish this case from Arem where the Fourth DCA considered this issue, and 

the Attorney General concedes that BRQ is irrelevant, and its terms do not really 

matter at all.   

 I HEREBY CERTIFY that a true and correct copy of the above and 

foregoing was delivered by email to Robert Dietz, 501 E. Kennedy Blvd, Suite 

1100, Tampa, FL 33602 to robert.dietz@myfloridalegal.com; Edward Guedes, 

Matthew Mandel and Samuel Zeskind 2525 Ponce de Leon Boulevard, Suite 700, 

Coral Gables, FL 33334 to eguedes@wsh-law.com; szavala@wsh-law.com; 
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mmandel@wsh-law.com; lbrewley@wsh-law.com; szeskind@wsh-law.com; and 

ozuniga@wsh-law.com on this 20
th

 day of July, 2015. 

 

       Ted Hollander    

       Gold & Associates, P.A. d/b/a 

       The Ticket Clinic 

       2298 S. Dixie Highway 

       Miami, Florida 33133 

       (954) 522-5926 Tel. 

       Florida Bar No. 0116106 
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1 

ARGUMENT
1
 

 

III. THE TRIAL COURT ERRED IN DISMISSING THE RED 

LIGHT CAMERA UTC ON THE BASIS OF AN 

UNREASONABLY NARROW READING OF SECTION 

316.650(3)(c).
2
   

 As the City has argued, the trial court erred in dismissing the red light 

camera UTC based on an unreasonably narrow reading of Sections 316.650(3)(c) 

and 316.0083(1)(a), Florida Statutes. IB: 9-13. The trial court’s error lay in 

requiring that a traffic enforcement officer personally supply the clerk of the court 

with a replica of the traffic citation data and personally mail the NOV and UTC.  

Id.  This reading not only creates an absurd result, but it is contrary to intent of the 

Wandall Act by which the Legislature provided local governments with a 

streamlined and expeditious process for resolution of red light camera infractions.  

Id.      

                                                           
1
  The City objects to and moves to strike portion of Arem’s Statement of 

Facts, on the grounds that it is replete with improper argument and irrelevant facts. 

AB:  4-12.  “The purpose of providing a statement of the case and facts is not to 

color the facts in one’s favor or malign the opposing party or its counsel but to 

inform the appellate court of the case’s procedural history and the pertinent record 

facts underlying the parties’ dispute.”  Sabawi v. Carpenter, 767 So. 2d 585, 586 

(Fla. 5th DCA 2000).  
  
2

  Although Arem fails to do so, “[a]n Appellee should address the issues in 

the same order as they are presented in the Initial Brief so that the court can be 

certain which arguments are being addressed.”  Rolling v. State ex rel. Butterworth, 

630 So. 2d 635, 637 fn. 2 (Fla. 1st DCA 1994) (citing Dania Jai-Alai Palace, Inc. 

v. Sykes, 450 So. 2d 1114, 1122 (Fla. 1984) (“answer briefs should be prepared in 

the same manner as the initial brief, so that the issues before the Court are 

joined”)).  For consistency, the City replies in the same order as presented in its 

Initial Brief. 
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2 

Significantly, Arem concedes in the answer brief that the act of “forwarding 

by electronic transmission a replica of the traffic citation data” to the clerk of the 

court need not be done personally by the traffic enforcement officer. 

§316.650(3)(c). AB: 20.  Arem argues, however, that the trial court’s dismissal was 

proper because these tasks may only be delegated to “an employee of the City of 

Hollywood or its police department.”  Id.  In his view, the tasks may not be 

delegated to a person outside of Broward County or to a private vendor, such as 

ATS which is located in Arizona.  AB:  17-25.  The Court should squarely reject 

this argument.   

A. It Was Not Improper For The City To Delegate These Ministerial 

Tasks To A Vendor.  

 First and foremost, Arem is incorrect in his assertion that the City may not 

choose to delegate the mailing of UTCs or NOVs, or the forwarding “by electronic 

transmission a replica of the traffic citation data” to the court.  As the City has 

argued, these tasks involve no discretion, and it is well-settled that ministerial, 

non-discretionary governmental functions may be delegated. IB: 14 (cases there 

cited omitted here).  Arem confuses both the issue and the law in his attempt to 

support the trial court’s order.  

 In the first place, the City has not delegated “unbridled discretion” to ATS, 

as Arem repeatedly asserts.  AB: 7-8, 11-12, 22-25.  As the record reflects, no 

NOV and no UTC are ever issued unless the traffic enforcement officer has first 

made the discretionary determination that a violation has taken place, based upon 
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3 

his personal review of the video images.  IB: 2-4.  The City’s Contract, at 

paragraph 7 of Exhibit “D,” expressly provides that the City retains all discretion. 

See IB: 3.
3
  Thus, the record simply does not support Arem’s repeated, erroneous 

assertion.  

Furthermore, Arem’s point is not only factually incorrect, but a diversion: 

the only relevant issue is whether the traffic enforcement officer must personally 

mail the NOV and the UTC, and must personally forward by electronic 

transmission the relevant data to the court.   

As to this issue, Arem does not argue (nor could he) that the act of mailing 

and the electronic transmission data are not ministerial, non-discretionary tasks. 

Instead, he argues that, while the traffic enforcement officer may delegate these 

tasks to a City employee, the City may not “outsource” them to a private vendor.  

AB:  17-21.  Arem, however, utterly fails to support this purported proposition of 

law with a single case.
4
  As long as the delegated task is indeed ministerial, the 

                                                           
3
  It is the case that ATS first reviews the video-captured images and does not 

furnish the City with all of the images, but only those suggestive of a violation. 

Conceivably, ATS could fail to furnish the City with a video-captured image that 

reflects a violation, in which case the City (not the vehicle owner) would be 

prejudiced. Moreover, ATS’ initial review is wholly consistent with the express 

terms of the Act.  See § 316.0083(1)(a) (“[t]his paragraph does not prohibit a 

review of information from a traffic infraction detector by an authorized employee 

or agent of the department, a county, or a municipality before issuance of the 

traffic citation by the traffic infraction enforcement officer . . .”). 

 
4
  Arem merely observes that certain cases cited by the City happen to concern 

the delegation by government officials of non-discretionary tasks to government 

staff.  AB: 21.  Absent from these cases is any suggestion that government 

officials, as a principle of law, may not delegate ministerial tasks to private service 

providers.   On which, see, e.g., Citizens of State of Fla. v. Wilson, 567 So. 2d 889, 
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City may choose to pay an employee to perform this service or to pay a private 

service provider to do so, inasmuch as the City enjoys broad powers to enter into 

contracts with any person or entity it chooses.
5
  

In fact, on this very point, Arem cites to a case that squarely supports 

reversal. In County Collection Services, Inc. v. Charnock, 789 So. 2d 1109, 1112  

(Fla. 4th DCA 2001), the Court  rejected the notion that a county had unlawfully 

delegated its police powers when it entered into a contract by which it assigned to a 

private third party enforcement of lot clearing and code enforcement liens.  As the 

Charnock Court explained, as long as the county retained authority and discretion, 

including the power to terminate the contract, there was no improper delegation.   

Id.  (citing State v. City of Tampa, 113 So. 2d 844 (Fla. 1959); St. Johns County v. 

Northeast Fla. Builders Ass’n, 583 So. 2d 635 (Fla. 1991)).
6
  

                                                                                                                                                                                           

892 (Fla. 1990); Thistle v. State, 769 So. 2d 1149 (Fla. 5th DCA 2000); Reid v. 

State, 673 So. 2d 972, 973 (Fla. 1st DCA 1996).  
 

 
5

  Pursuant to Florida Statutes 166.021, Florida Statutes: “As provided in s. 

2(b), Art. VIII of the State Constitution, municipalities shall have the 

governmental, corporate, and proprietary powers to enable them to conduct 

municipal government, perform municipal functions and render municipal 

services, and may exercise any power for municipal purposes, except when 

expressly prohibited by law.”  

 
6
  Arem’s citations to County of Volusia v. City of Deltona, 925 So. 2d 340, 

356 (Fla. 5th DCA 2006); P.C.B. P’ship v. Largo, 549 So. 2d 738 (Fla. 3d DCA 

1989); and Hartnett v. Austin, 93 So. 86 (Fla. 1956) are wholly inapposite, 

inasmuch as they deal with “contract zoning,” not the delegation of governmental 

duties, discretionary or otherwise.  AB: 21; 23.  
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5 

In summary, while Arem may dislike the idea of a municipal government 

delegating ministerial tasks to a private third party, as his characterization of the 

practice as “outsourcing” suggests, he fails to support the proposition that it is 

unlawful.
7
  

B. There Is No Requirement Of A Broward County Post-Mark.   

Moreover, Arem’s incorrect legal analysis concerning third-party service 

providers, it would seem, leads him to argue yet another erroneous point.  Arem 

argues unconvincingly that Section 316.650(3)(c) “requires” that the citation be 

sent from Broward County, despite the fact that the provision makes no mention of 

this supposed requirement.  AB:  17 (emphasis in original).  He posits that, 

pursuant to the doctrine of in pari materia, the Court should supply this 

requirement by borrowing it from another statutory provision – Section 

316.640(5)(a).  AB: 17 -18.  Both as a matter of statutory construction and as a 

matter of logic, the argument is flawed.  See, e.g., Florida Dept. of Environmental 

Protection v. Contractpoint Florida Parks, LLC, 986 So. 2d 1260, 1270 (Fla. 

2008) (quoting State v. Presidential Women’s Ctr., 937 So. 2d 114, 119 (Fla. 2006) 

(“statutory provisions should not be construed in a manner that would lead to an 

                                                           
7
  Arem asks the Court to ignore the reality of the way government operates 

today.  Even at the federal level, the government delegates the performance of 

many tasks to private entities.  See Harold J. Krent, The Private Performing the 

Public: Delimiting Delegations to Private Parties, 65 U. MIAMI L. REV. 507 (2011) 

(analyzing the federal government’s frequent delegation to private parties).   
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absurd result”) and Austin v. State ex rel. Christian, 310 So. 2d 289, 293 (Fla. 

1975) (nor should statutes be construed “so as to lead to untenable conclusions.”)).
8
 

Section 316.640(5)(a) authorizes local sheriffs and police to employ traffic 

infraction enforcement officers, subject to certain requirements that the officers 

must meet, among them, their location in the county of the jurisdiction they serve.  

In this regard, Section 316.640(5)(a) states: “traffic enforcement officers must be 

physically located in the county of the respective sheriff’s or police department.”  

This physical location requirement is consistent with Florida law and, significantly, 

the balance of Section 316.640(5)(a): traffic enforcement officers must be 

“employed in relationship to a selective traffic enforcement program at a fixed 

location;” they may exercise their duties only “under the direction of a fully 

qualified law enforcement officer” of that jurisdiction; and they are authorized to 

enforce traffic laws only in their own particular jurisdiction. See State v. Williams, 

303 So. 2d 74, 74 (Fla. 3d DCA 1974).  

In contrast, for purposes of Section 316.650(a)(3), there is simply no rational 

reason why citations or electronic data must be sent from a certain post office, zip 

code, or non-portable computer fixed to any given location – so long as the 

citations are sent to the correct address of the vehicle owner and the clerk of the 

court having jurisdiction over the offense.  Because the concept of a fixed location 

makes no sense in the context of Section 316.650(a)(3), the Court should decline to 

                                                           
8

  Indeed, the argument is wholly gratuitous, in that the trial court itself does 

not go so far as to make any such point.   R: 1:72-75.  
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import it from an entirely different provision.  Nor, of course, should the Court 

rewrite Section 316.650(a)(3) to include it.
9
   

Accordingly, the Court should squarely reject Arem’s argument and instead 

conclude that the trial court committed reversible error by requiring the City’s 

traffic enforcement officer to personally forward by electronic transmission the 

required data to the court and to personally mail each NOV and UTC. These 

ministerial tasks are properly delegated, whether to a private service provider or to 

a paid employee. 

 

II. EVEN IF THE MANNER OF FILING THE UTC WERE 

FLAWED, THE TRIAL COURT ERRED IN DEEMING THE 

ACT JURISDICTIONAL AND DISMISSING THE UTC AS A 

RESULT.    

 As the City has argued, the trial court incorrectly determined that the act of 

submitting the UTC to the clerk of the court confers subject matter jurisdiction.  

See IB: 15-16; R.1:73 (“a third party non-governmental entity rather than a 

governmental one… in essence is conferring upon a court the jurisdiction to hear a 

                                                           
9

  See, e.g., State ex rel. Williams v. Coleman, 180 So. 357, 360 (Fla. 1938) 

(holding that the court is powerless to read into a statute that which the legislature 

has omitted); Continental Heritage Ins. Co. v. State, 981 So. 2d 583, 585 (Fla. 1st 

DCA 2008) (finding that it is not in the court’s power to “read additional 

requirements into a statute which the legislature has not included”); Penelas v. 

Arms Tech., Inc., 778 So. 2d 1042, 1045 (Fla. 3d DCA 2001) (“The power to 

legislate belongs not to the judicial branch of government, but to the legislative 

branch”). 
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matter”).
10

  Arem’s attempt to support the trial court’s erroneous conclusion fails. 

AB: 14-17.  

 Arem merely cites to case law that stands for the unremarkable proposition 

that subject matter jurisdiction is invoked by the filing of a charging document, 

such as the case of Allen v. State, 463 So. 2d 351, 360 (Fla. 1st DCA 1985) (“[t]he 

jurisdiction of a circuit court in a criminal case is invoked by filing an 

information….”).  See also Pontius v. State, 932 So. 2d 618 (Fla. 4th DCA 2006) 

(a trial court “acquires” jurisdiction when an information is filed).  As the Allen 

court made clear, however, whether or not the law confers subject matter 

jurisdiction upon the court depends upon whether the charging instrument 

sufficiently and correctly alleges that it does.  See Allen, 463 So. 2d at 360 

(“jurisdiction is to be determined solely from the face of the information”).  See 

also, e.g., Pro-Art Dental Lab, Inc. v. V-Strategic Group, LLC, 986 So. 2d 1244 

(Fla. 2008) (holding that the county court did not have subject matter jurisdiction 

to consider the cause of action alleged).
11

 

 The cases cited by Arem thus do not reach the relevant issue – whether a 

defect in the manner in which an otherwise correct UTC is originally filed 

                                                           
10

  The trial court’s invocation of Loper v. State, 840 So. 2d 1139 (Fla. 1st DCA 

2003) is puzzling, since Loper expressly found that a procedural defect in filing 

(there, an untimely filing) is not jurisdictional.  IB: 14; R: 2:41.   

 
11

  In fact, Fla. R. Tr. Ct. 6.040(b), which Arem quotes, speaks of “invoking the 

subject matter jurisdiction” of a court “having jurisdiction over the alleged 

offense.”  AB: 15.  
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precludes a court from acquiring jurisdiction over the UTC.  Assuming arguendo 

that the trial court was correct in its conclusion that the filing of the UTC by ATS 

(or anyone other than the traffic enforcement officer personally) renders the filing 

defective, the case law does not support dismissal of the UTC for lack of subject 

matter jurisdiction.    

 In this regard, as the City has argued, case law recognizes that a defect in the 

filing of a traffic citation does not divest the trial court of the jurisdiction to 

prosecute the defendant.  See, e.g., Loper, supra; State v. Hancock, 529 So. 2d 

1200 (Fla. 5th DCA 1988) (“procedural matters of statutory origin that are not 

essential to the constitutional requirement of due process” are not essential to the 

acquisition of jurisdiction by the court).  Arem’s assertion that Loper and Hancock 

are “not relevant to this case” is both puzzling and erroneous.  AB: 17.  As these 

cases make clear, what matters is whether the UTC is itself a valid charging 

instrument that afforded Arem notice and an opportunity to be heard.  See, e.g., 

Deel v. State, 750 So. 2d 112, 113 (Fla. 5th DCA 1999) (where a charging 

instrument conveys all the information necessary to answer the charges, it 

“constitute[s] a valid charging instrument”).  Here, there is no contention (nor 

could there be) that the UTC itself was not, in and of itself, a valid charging 

instrument.
12

   

                                                           
12

  Even in the criminal context, where a defect is in form rather than substance, 

the amendment, rather than the dismissal, of a charging instrument is consistently 

found to be the proper remedy.  See, e.g., State v. Phillips, 463 So. 2d 1136, 1138 

(Fla. 1985); Taylor v. State, 444 So. 2d 931, 934-35 (Fla. 1983); Hope v. State, 588 

So. 2d 255, 257 (Fla. 5th DCA 1991).   
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 Accordingly, even if the manner of filing the UTC were flawed by reason of 

the City’s delegation of this task to ATS, the trial court erred in dismissing the 

UTC for lack of subject matter jurisdiction.   

 

CONCLUSION 

 On the basis of the record, the arguments and authorities adduced in the 

City’s initial brief, and the further arguments and authorities adduced here, the 

Court should reverse the trial court’s erroneous dismissal of the UTC and remand 

the case for further proceedings.   
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PRELIMINARY STATEMENT 

 

The following symbols, abbreviations, and references will be utilized  

 

throughout this Answer Brief of Appellant:  

 

 The term “Appellant” or “City” shall refer to CITY OF HOLLYWOOD,  

 

Defendant in the trial court.   

 

 The term “Appellee” shall refer to the ERIC AREM, Defendant in the trial  

 

court.  

 

 Citations to the pleadings contained in the Record on appeal shall be  

 

indicated by an “R” followed by the appropriate page number, such as   

 

(R1: 5).   

           PAGE 

 

 “R1”-  Pleadings         1-87  

 

 “R2”-  Transcript of Hearing Motion for Reconsideration  1-78 

   Dated February 17, 2012 

 

  “AIB”- Appellant’s Initial Brief  
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STATEMENT OF THE CASE AND OF THE FACTS 

 

Outsourcing has become so common in this Country that this court is now 

presented with this issue in the context of a traffic citation issued by a vendor on 

behalf of the Hollywood Police Department.    The issue on appeal is whether the 

City of Hollywood can outsource its statutorily mandated obligation to issue and 

provide the court with a Uniform Traffic Citation (UTC) to a thirty party, for-profit 

vendor, located across the Country in Arizona.   

The Appellant has set forth its statement of the case and of the facts in its 

Initial Brief.  The Appellee accepts the Statement of the Case and Facts set forth by 

the Appellant, to the extent that it is non-argumentative, with the following 

additions, corrections or modifications:  

The Trial Court’s Order 

On March 12, 2012, the trial court entered a second amended order granting 

the Appellee’s motion to dismiss.  (R1: 72-75).   This is the order that is currently 

on appeal before this Honorable Court.   (R1: 76-81).  On December 1, 2011, 

testimony was presented before the trial court.  (R1: 16).  As acknowledged by the 

City, the trial court heard testimony from the City’s traffic infraction enforcement 

officer (“TIEO”) regarding this issue.
1
  (AIB: at 5; R1: 72-73).   There was no 

court reporter at said hearing and thus, there is no transcript in the record on 

                                           
1
 The Community Service Officer (“CSO”) is the City’s traffic infraction 

enforcement officer.   
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appeal.   

 In its order, the trial court made the following findings of fact, which was 

not challenged or disputed in the City’s Initial Brief:   

The testimony elicited during the trial demonstrated that  

the Community Service Officer (CSO), as the traffic  

infraction enforcement officer, was not personally “providing  

by electronic transmission a replica of the traffic citation data  

to the court having jurisdiction over the alleged offense…,” 

 as required by Florida Statute 316.650(3)(c), but was merely  

hitting the “accept” button to begin the process of generating  

a Notice of Violation (NOV) once she had viewed the video of  

the alleged infraction and determined that a violation had taken  

place.   

 

Those NOVs that were not paid within thirty (30) days  

eventually turned into Uniform Traffic Citations (UTC), issued  

directly by American Traffic Solution (ATS), a vendor for the  

City of Hollywood.  The testimony also showed that although  

the CSO believed that ATS was communicating with the Clerk  

of Court once the UTC was issued, the CSO had no personal  

knowledge of the communication, what information was sent  

to the Clerk, and when it was done.  Further, no testimony  

was ever elicited to prove that, even as of the date of this  

hearing, that this statutory provision has as yet ever been  

complied with.   (R1: 72-73).   

 

 After hearing testimony, and after granting the City’s motion for rehearing,  

 

the trial court granted the Appellee’s motion to dismiss for two reasons.  (R1: 72-

74).  First, the trial court determined that Fla.Stat.§316.650(3)(c) required that the 

traffic enforcement officer, and not a third party vendor in Arizona, confer 

jurisdiction upon the Court by filing a replica of the citation.  (R1: 73-74).  Second, 

the trial court determined that §316.0083(1)(a) required that the uniform traffic 

064           249



 4 

citation be issued by a CSO of the Hollywood Police Department, not the vendor.  

(R1: 74).
2
 

 After finding that dismissal was the appropriate remedy, the trial court  

 

certified the following questions as great public importance:  

 

Does Florida Statute §316.0083(1)(a) authorize a  

municipality to delegate and have a private vendor  

actually issue Florida Uniform Traffic Citations,  

when notices of violation, (also issued by the vendor),  

are not complied with, where the only involvement of  

the traffic infraction enforcement officer in the entire  

process is to push a button saying “Accept” after having  

viewed the image of an alleged violation electronically  

transmitted by the vendor?  

 

  Does Florida Statute §316.650(3)(c) permit a traffic  

infraction enforcement officer to delegate to a non- 

governmental entity, such as a private vendor of a  

municipality, his or her statutory duty to  

electronically transmit a replica of traffic citation  

data to a court having jurisdiction over the alleged  

offense or its traffic violation bureau?  (R1: 75).   

 

And if the answer is the negative to either questions,  

is dismissal the appropriate remedy?    (R1: 75).   

 

 The Mark Wandall Traffic Safety Act 

 On July 1, 2010, the “Mark Wandall Safety Act” was enacted and codified 

in Florida Statute §316.0083.  The Act authorizes a county or municipality to use 

red light cameras to issue a traffic citation for a violation of Florida Statute 

                                           
2
 In its Initial Brief, the City does not dispute the fact that the citation was both 

issued and provided to the clerk of court by ATS.   (AIB). 
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§316.074(1) (requiring that vehicles “obey the instructions of any official traffic 

control device”) and §316.075(1)(c)1 (requiring vehicles facing a “steady red 

signal” to stop before entering a crosswalk or intersection).   A critical theme 

throughout the act is the requirement of fair notice, even prior to the actual use of 

the cameras.   

 The act authorizes a county or municipality to use red light cameras to 

enforce these violations, but the legislature enacted strict and specific rules 

pertaining to the use and installation of red light cameras.  Specifically, traffic 

infraction detectors
3
 are allowed to be used on county or municipal streets only if 

they are “in accordance with placement and installation specifications developed 

by the Department of Transportation.”   See §316.0776(1).  If a traffic infraction 

detector is installed at an intersection, notification must be given to the public that 

a traffic infraction device may be in use at the intersection and, if applicable, it 

must specifically notify drivers concerning right turns.  See §316.0776(2)(a).
4
  

 Additionally, if a traffic infraction detector program is going to be utilized in 

a city or county that has never conducted such a program, then said county or city 

shall also make a public announcement and conduct a public awareness campaign 

                                           
3
 As defined in Fla. Stat. §316.0083(87).   

 
4
 The signage used to notify the public must meet specifications for uniform 

signals and devices adopted by the Department of Transportation.  See Fla. Stat.  

§316.0745.  

066           251



 6 

of the proposed usage of traffic infraction detectors at least thirty (30) days before 

commencing the enforcement program.  See Fla. Stat. §316.0776(b).   

Traffic Infraction Enforcement Officers  

For the purpose of enforcing §316.0083, the legislature amended 

§316.640(3)(5)(a) to allow an employee of a city or police department, without 

conveying arrest powers, to become traffic infraction enforcement officers 

(“TIEO”) and to issue a traffic citation under §316.0083.   The statute does not 

expressly authorize a private vendor to issue citations.  See §316.640(3)(5)(a).   It 

only expressly empowers a TIEO to issue a citation.  Id.    Likewise, 

§316.0083(1)(a) also recognizes that citations are to be issued by a designated 

TIEO.   

A traffic infraction enforcement officer is defined as an employee of a 

sherriff’s or police department, who successfully completes instruction in traffic 

enforcement procedures or court presentation through the Selective Traffic 

Enforcement Presentation Program or another similar program.  See 

Fla.Stat.§316.640(3)(5)(a).  There are three requirements to be a traffic infraction 

enforcement officer: 1) the person must be an employee of the City’s police 

department; 2) the person must successfully complete the program as described in 

the statute and 3) the traffic infraction enforcement officer must be physically 

located in the County of the Police Department.  Id. (emphasis added).   
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Because of the enactment of §316.0083, the legislature also amended 

§316.650, which is entitled “traffic citations”.  Specifically, §316.650(3)(c) 

expressly requires that the traffic infraction enforcement officer provide the 

citation to the court, and reads:     

If a traffic citation is issued under §316.0083, the traffic  

infraction enforcement officer shall provide by electronic 

transmission a replica of the traffic citation data to the court  

having jurisdiction over the alleged offense or its traffic  

violations bureau within five (5) days after the date of  

issuance of the traffic citation to the violator.  (emphasis added).   

 

Although the legislature recognized the existence of vendors or agents in 

§316.0083(1)(a) and §316.0083 (1)(b)4, §316.650(3)(c) did not include any 

mention of private vendors or agents who could file the citation with the court, an 

act which conveys jurisdiction.      

The Issuance of a Notice of Violation (“NOV”)  

Once all of the threshold requirements are met, a city or county may begin 

utilizing these traffic infraction detectors.  A person will be given a Notice of 

Violation if their vehicle “fails to stop behind the stop bar or clearly marked stop 

line when facing a traffic control signal steady red light.”  See §316.0083(87). 

However, the City has no initial role in determining whether a violation took 

place.  This unbridled discretion is contracted to the vendor, who has the sole 
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discretion to determine whether a violation took place.
5
  (R1: 60).  If the vendor 

determines that a violation took place, then it is forwarded to the City for approval. 

(R1: 60).   If the vendor unilaterally determines that there was no violation or the 

vendor believes that the City would not be able to meet its burden in court, then it 

is never sent to the City and it is discarded. (R1: 60).  The vendor is given this 

unbridled initial discretion via the contractual agreement between ATS and the 

City.  (R1: 60).   

 After the vendor determines that a violation is alleged to have occurred, the 

City approves the violation and requests that the vendor issue the Notice of 

Violation, which is then sent by ATS to the registered owner of the motor vehicle 

involved in the violation within thirty (30) days.  See §316.0083(1)(b) 1.a.   This 

notification must be sent by first class mail.  Id.  In addition to specific time 

requirements, the legislature also required that all notices contain certain 

information.   

Specifically, the Notice of Violation “must include a photograph or other 

recorded image showing both the license tag of the offending vehicle and the 

traffic control device being violated.  See §316.0083(87).  (The Notice of Violation 

must also inform the violator that a penalty of $158.00 must be paid to the issuing 

City or County within thirty (30) days following the date of the notification of 

                                           
5
 This discretion is expressly given to the vendor and is set forth in numbered 

paragraph 3 of the contract between the City and ATS.  (R1: 60).   
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violation.  See §316.0083(1)(b)1.a.   

The notice of violation must warn the violator that the $158 penalty must be 

timely paid “in order to avoid court fees, costs, and the issuance of a traffic 

citation”.  See §316.0083(1)(b) 1.a.  It must also inform the owner of the right to 

review the images, specifying the time and place or internet location where the 

evidence may be examined and observed.  See §316.0083(1)(b) 1.b.   The notice 

must also advise the violator that the video evidence constitutes a rebuttable 

presumption against the owner.  §316.0083(1)(b)1.b.  Undoubtedly, the failure to 

timely pay the $158 escalates the simple notice of violation to a uniform traffic 

citation, with all of its consequences. 

The Issuance of a Uniform Traffic Citation (“UTC”) 

 If the owner fails to make payment within (30) days after timely notification 

pursuant to the aforementioned process, a uniform traffic citation will be issued by 

ATS in Arizona, and sent by certified mail to the address of the registered owner of 

the motor vehicle involved in the violation. 
6
 See §316.0083(1)(c) 1. a.   ATS also 

creates the citation, affixes a computer generated signature of the officer,
7
 and also 

sends it to the Clerk of the Court.  (R1: 72-73).  The traffic infraction enforcement 

                                           
6
 Failure to pay the citation could be as a result of a lack of notice of the violation 

or simply a desire to contest the citation in court.   
 
7
 The uniform traffic citation included in the City’s Appendix to its Initial Brief has 

a computer generated signature of the TIEO on it.   
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officer located in Broward County has “no personal knowledge of the 

communication [with the clerk], what information was sent to the clerk, and when 

it was done”.  (R1: 73).   

Under the statute, only a traffic enforcement officer located in the county of 

the police department may issue this citation and notification is deemed to be given 

upon delivery of the traffic citation, which must be by certified mail.  See 

§316.640(3)(5)(a); §316.0083(1)(c) 1. b.   The traffic citation is required to be 

mailed to the registered owner of the motor vehicle involved in the violation no 

later than sixty (60) days after the day of the violation.  See §316.0083(1)(c) 1. d. 

The statute requires that the citation be submitted to the clerk of the court by the 

traffic infraction enforcement officer.    See §316.650(3)(c).    

The registered owner of the vehicle is presumed to be the driver of the 

offending vehicle because the statute provides a remedy for a registered owner 

who is not driving the vehicle at the time of the infraction.  Specifically, the owner 

of the motor vehicle involved in the violation is responsible and liable for paying 

the uniform traffic citation unless the owner can establish that “a motor vehicle 

was, at the time of the violation, in the care, custody, or control of another person”.  

See §316.0083(1)(d) 2. 
8
 

 

                                           
8
 Three other exemptions are also set forth in the statute.    
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In order to do this, the registered owner must submit an affidavit within (30)  

 

days after the date of the issuance of the uniform traffic citation, which must  

 

contain the identity of the person who was driving or in control of said vehicle.   

 

See §316.0083(1)(d) 2. (a).  If this is done, the owner is no longer responsible.   

 

The contract between the City and ATS 

 

 As recognized by the City, the third party vendor in Arizona  

 

provides the City with the necessary cameras and the computerized system that  

 

captures the alleged violation for a monthly fee ranging from $3750-$5750 per 

 

camera at each intersection.  (R1: 70).  Although the contract indicates that  

 

the decision to issue a violation is ultimately at the sole discretion of the  

 

City, the contract gives unbridled discretion to ATS to determine the fate of every  

 

alleged violation.  (R1: 60).    

 

Specifically, in paragraph (3) three of the contract that was provided by  

 

the City, under the heading “Exhibit D Infraction Processing”, it expressly  

 

provides that:  

The vendor shall make the initial determination  

that the image meets the requirements of the 

ordinance and this agreement, and is otherwise  

sufficient to enable the City to meet its burden  

of demonstration a violation of the ordinance.   

If the vendor determines that the standards are  

not met, the image shall not be processed any  

further.  (R1: 60).    
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In other words, if the vendor unilaterally exercises its discretion and  

 

determines that, in its belief, no violation took place, or that a violation cannot be  

 

proven by the City, then the vendor never sends any information about this  

 

violation to the City.  (R1: 60).  The City is then never able to make its own 

 

determination whether a violation took place.  (R1: 60).  

 

SUMMARY ARGUMENT 

 

The trial court properly dismissed the uniform traffic (“UTC”) citation 

because the City of Hollywood outsourced the responsibility to issue and deliver 

the UTC to American Traffic Solutions (“ATS”), a third party vendor located in 

Arizona.   This delegation of the City’s exercise of its police power to ATS was 

unlawful – an error that was compounded since the statutory scheme regulating red 

light cameras did not allow for this to be done.    

The statutory scheme regulating red light cameras requires that the person 

authorized to issue and deliver the citation - the traffic infraction enforcement 

officer - be located in the County where the police department is located.  Because 

of this requirement, and because of the express language recognizing that the 

issuance and the deliverance of the UTC is to be done by the traffic infraction 

enforcement officer, the process currently being used is unlawful. 

The City’s argument that it is the issuance of the uniform traffic citation and 

not the actual filing of the citation with the clerk of the court, that conveys 
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jurisdiction on the court is refuted by controlling caselaw.  Indeed, like an  

information in a criminal case, as well as a complaint in civil case, it is the actual 

filing of this document that conveys jurisdiction of the court.  Thus, ATS, the 

company located in Arizona, is conveying jurisdiction upon the court by issuing 

and filing uniform traffic citations with a computer generated signature of the 

officer, without the TIEO having reviewed the information sent to the clerk.      

The trial court properly concluded that the statute does not allow the City to 

delegate this critical responsibility, especially since it is an unlawful delegation of 

the City’s exercise of its police power.   The contractual agreement between the 

City and ATS and provides unbridled discretion to ATS to determine whether a 

violation has occurred.  Critically, ATS has unbridled discretion – yielding great 

power - to detect violations and determine whether the conduct of the driver failed 

to constitute a violation.  When this occurs, ATS does not transmit any data 

regarding the conduct to the Hollywood police department so that they make an 

independent determination of whether an actual violation existed.  This great 

power, which is conferred upon ATS by contract, is unlawful and is not authorized 

by Fla.Stat. §316.0083(1)(a).   

The trial court correctly determined that dismissal was the appropriate 

remedy in this case.   The citation is rendered void ab initio, just like a contract 

between a private entity and a city that is deemed to be unlawful by a court 
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because it delegates the exercise of its police powers.   The court lacks jurisdiction  

and dismissal is the appropriate remedy. 

ARGUMENT ONE  

THE TRIAL COURT PROPERLY DISMISSED THE UNIFORM 

TRAFFIC CITATION BECAUSE OF THE CITY’S FAILURE TO 

COMPLY WITH THE APPLICABLE STATUTES.   

 

The trial court properly dismissed the red light camera citation because it 

was not issued and sent to the clerk’s office by a CSO or TIEO from the 

Hollywood Police Department, nor even from within the State of Florida.   Instead, 

it was outsourced to a for-profit company in Arizona, who issues and sends the 

citation to the clerk of court without the officer seeing the citation prior to its 

issuance.  (R1: 72-73).   Because this method of  issuing a citation and conferring 

jurisdiction upon the court is not authorized in the statute, failure to comply 

required dismissal.
9
   

a) The act of filing the uniform traffic citation is jurisdictional.  

In its Initial Brief, the City argues that the trial court incorrectly determined 

that the filing of the Uniform Traffic Citation confers jurisdiction of the court to 

hear the matter.   (AIB: 15-16).  However, a review of the applicable caselaw 

demonstrates that it is the filing of the uniform traffic citation, and not simply its 

                                           
9
 The Appellant correctly recognizes that the standard of review on appeal is de 

novo.  Tasker v. State, 48 So.3d 798, 804 (Fla. 2010) (interpretation of statute is 

reviewed de novo on appeal.   
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issuance, that confers subject matter jurisdiction to the court.    

In order for a trial court to acquire jurisdiction over a matter, whether it is a 

civil or criminal case, it requires the filing of the appropriate document.     In the 

context of a felony criminal case, this Honorable Court has recognized that the trial 

court acquires jurisdiction of a criminal case when the State files an information.   

See Pontius v. State, 932 So.2d 618 (Fla. 4th DC 2006) (“the trial court acquired 

jurisdiction over this case when the State filed the information.”);  Allen v. State, 

463 So.2d 351, 360 (Fla. 1st DCA 1985) (explaining that the “jurisdiction of a 

Circuit Court in a criminal case is invoked by filing an information”).   

 In the context of a traffic criminal or misdemeanor case, the uniform traffic 

citation can also be the filing document.   Ivory v. State, 588 So.2d 1007, 1009 

(Fla. 5th DCA 1991).  The Florida Rules of Traffic Court expressly define a 

charging document as “any information, uniform traffic citation, complaint 

affidavit, or any other manner of charging a criminal traffic offense under law”.  

See Florida Rules Traffic Court 6.040(b).    Thus, like an information filed in a 

criminal case:  

the uniform traffic citation constitute[s] the charging document.   

When issued and served, a uniform traffic citation is the  

equivalent of an executed information . . . [S]ervice on the  

accused of a properly prepared uniform traffic citation containing  

a notice to appear, and the timely filing of the original and one  

copy of the traffic citation, as required by §316.650(3) in  

the court having jurisdiction over the alleged offense, invokes  

the subject matter jurisdiction to court and commences  
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prosecution of the criminal traffic case for purposes of the statute 

limitations….” 

 

Ivory at 1009; Jenkins v. State 102 So.3d 739, 741 n.4 (Fla. 2d DCA 2012) 

(quoting Ivory and recognizing that the issuance and filing of citation are 

necessary in order to invoke the subject matter of the court); Hurley v. State, 

322 So.2d 506 (Fla. 1975). 

 

As such, it is clear that the filing of a traffic citation, just like the filing of an 

information in a criminal case, is what conveys subject matter jurisdiction to the 

court – a significant factor that the trial court recognized in its opinion.    

In the context of a civil case, it is axiomatic that jurisdiction is conveyed 

upon the court by the filing of a civil complaint or other document.  Indeed, the 

Florida Supreme Court has recognized that “[a] complaint is . . . essential to initiate 

an action . . . . [I]ts purpose is to invoke the subject matter jurisdiction of the court 

and to give notice of the claim.”  Pro-Art Dental Lab, Inc., v. V-Strategic Group, 

:LLC , 986 So.2d 1244, 1252 (Fla. 2008) quoting Paulucci v. Gen. Dynamics 

Corp., 842 So.2d 797, 800 (Fla. 2003) (citations omitted).   Because a red light 

camera traffic citation is civil in nature, it is only the actual filing of the citation 

(the complaint) that confers jurisdiction upon the court.  Nettleton v. Daughtie, 373 

So.2d 667 (Fla. 1979) (traffic citations are civil in nature); See also Fla.Stat. 

§318.14(4)(a).    

As such, the trial court correctly determined that a trial court acquires 

subject matter jurisdiction over a case only upon the filing of the citation.  The 
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Appellant’s reliance upon Loper and Hancock, which hold that the failure to 

timely file a uniform traffic citation within five (5) days is not jurisdictional, is not 

relevant to this case, since those citations were presumably filed by someone with 

legal authority to do so.  (AIB: 15-16).  The filing of the citation itself is the act 

that triggers jurisdiction.   Thus, the only question is whether this can be 

outsourced to a third party, for-profit vendor located on the West Coast of the 

United States without express statutory authority.    

b) The statute does not allow outsourcing of this triggering act.   

The trial court properly dismissed the citation because jurisdiction was 

conveyed upon the court by ATS when it transmitted the citation to the clerk.  The 

City does not dispute that the uniform traffic citation conferring jurisdiction upon 

the court was not transmitted by an officer of the Hollywood Police Department, 

nor even from within the State of Florida.   (R1: 72-73).  It was outsourced to ATS 

located in Arizona.  Id.   The City argues that the statute allows this to be done 

because it is simply a ministerial task.  (AIB: 12-14).  This argument is flawed 

because it is based upon the mistaken premise that the filing of the uniform traffic 

citation is not jurisdictional.    

Critically, the City also fails to recognize that the language of 

§316.650(3)(c), when read in para materia with §316.640(3)(5)(a), requires that the 

citation be sent from within Broward County, Florida.  The express language of 
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§316.650(3)(c), as well as the entire statutory scheme involving red light cameras, 

discuss the requirements and obligations of a TIEO.    Because §316.640(3)(5)(a) 

expressly requires that “traffic enforcement officers must be physically located 

in the County of the respective Sheriff’s or Police Department” and because 

§316.610(3)(c) expressly states that traffic enforcement officers shall provide the 

citation to the court, it logically follows that the citations must be issued and sent 

from Broward County - the County where the Hollywood Police Department is 

located.   

The process currently used, which allows a private vendor to invoke 

jurisdiction of a court, is in violation of the statute enacted by the legislature who 

recognized that the citation is to be issued and delivered by the TIEO.   Fla. Stat. 

§316.650(3)(c) expressly reads:  

If a traffic citation is issued under §316.0083, the traffic  

infraction enforcement officer shall provide by electronic 

transmission a replica of the traffic citation data to the court  

having jurisdiction over the alleged offense or its traffic  

violations bureau within five (5) days after the date of  

issuance of the traffic citation to the violator.  (emphasis added).   

 

This section requires that a traffic infraction enforcement officer provide a replica 

of the Uniform Traffic Citation to the Clerk, not for it to be supplied to the clerk by 

a third party vendor located outside of the State of Florida.   

Importantly, the enactment of §316.0083 and the amendments to 

§316.640(3)(5)(a) and §316.650(3)(c) were completed at the same time, as part of 
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the overall statutory scheme regulating red light cameras.  The language of the 

statute does not allow the government to grant a vendor this authority.  If it was 

intended by the legislature, then they would have done so since they recognized the 

existence of vendors and agents in utilizing red light cameras.   

See §316. 0083(1)(b)1.4 (prohibiting fees to vendor on per ticket basis); 

§316.0083(1)(a) (discussing agent of a municipality).  The legislature could have 

authorized the City to utilize third party vendors to issue and send the citations, but 

they chose not to allow this to occur.      

The City argues that the trial court’s interpretation of Fla.Stat.§316.650(3)(c) 

is a literal interpretation that unreasonably requires that the uniform traffic citation 

only be provided to the court personally by the traffic infraction enforcement 

officer, and not even by the City’s administrative staff, such as a secretary, 

assistant, or other authorized employee.   (AIB: 10, 14).  However, this was not the 

interpretation of the statute in the trial court’s order, which if true, would perhaps 

be unreasonable.   

The trial court merely held that the statute did not allow the Hollywood 

Police Department to outsource this critical step (conferring jurisdiction to the 

court) to a vendor in Arizona, especially where there is a statute that describes the 

sole method which it can be done.    Although not recognized by any of the parties, 

the express requirement that the TIEO “be physically located in the County of the 
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Police Department” is consistent with the trial court’s ruling.   §316.640(3)(5)(a).   

It is also supported by the undisputed fact that once the uniform traffic citation is 

issued by ATS, the officer “had no personal knowledge of the communication, 

what information was sent to the clerk, and when it was done.”  (R1: 73).   An 

electronic signature of the TIEO is merely affixed to the citation.  (See Appendix 

to City’s Initial Brief).   

 Ironically, the City’s interpretation of the trial court’s order is extremely 

literal itself, to the extent that the City suggests an absurd result that:  

  the traffic enforcement officer is statutorily required  

to lick each envelope, affix each stamp, and place each  

mailing in a designated U.S. Mail receptacle, or whether  

the officer. . . could properly ask a mailroom clerk to  

handle those tasks. (AIB: 12, n.6).    

 

The City has expanded the trial court’s interpretation into an ultra-literal 

interpretation which creates this absurd result.  The trial court’s ruling is based 

upon the fact that the uniform traffic citation was issued by a for-profit, non-

governmental corporation located in Arizona, instead of a local governmental 

entity.  It was not based upon the officer’s failure to personally deliver it, such as if 

an employee of the department actually delivered the citation.   Indeed, had it been 

delivered by an employee of the City of Hollywood or its police department, then 

this appeal would not be required.   
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The City’s reliance on Wilson, Thistel, Reid, etc., which the city suggests 

deems it acceptable to delegate ministerial tasks, is also misplaced because the city 

believes that the detection, issuance, and sending of the traffic citation is simply a 

ministerial task and that this may be delegated.  (AIB: 14-15).   However, the 

Appellant fails to recognize that all of these cases have a common thread - that the 

delegation was bestowed upon governmental entities, not corporations located 

across the country.   Nor did a statute exist that limited the manner in which it 

could be done.   

 Utilizing the city’s argument, it would be acceptable if the City of 

Hollywood outsourced this critical task to a company located in India or China, a 

common practice to reduce costs of business.  However, the Appellant fails to 

recognize that the City, who is using the court system to prosecute these offenses, 

cannot contract away the exercise of  its police powers.   County of Volusia v. City 

of Deltona, 925 So.2d 340, 346 (Fla. 5
th
 DCA 2006) (“an agreement effectively 

contracting away a City’s exercise of its police power is unenforceable”); Hartnett 

v. Austin, 93 So.2d 86 (Fla. 1956).   This certainly would be unlawful, which 

results in dismissal of the citation.
10

 

c) Florida Statute §316.0083(1)(a) does not authorize the City to contract 

away the exercise of its police power.  

                                           
10

 This Honorable Court may apply the “Tipsy Coachman” doctrine if it is 

determined that the trial court reached the correct result despite using the incorrect 

reasoning.  Ray v. State, 40 So.3d 95, 98 (Fla. 4th DCA 2010).   
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The trial court found that the City unlawfully delegated the task of issuing  

 

and delivering the uniform traffic citation to ATS via the agreement between the  

 

parties.  (R1: 74).  The City of Hollywood entered into an agreement with  

 

American Traffic Solutions, a for-profit corporation located in the State of  

 

Arizona.  (R1: 40-71).  This agreement authorizes American Traffic Solutions to  

 

issue and make a determination whether a violation took place prior to being  

 

viewed by law enforcement.   (R1: 60).  This delegation of unbridled discretion to  

 

a private vendor is not only unlawful, County of Volusia, but it is also not allowed  

 

under the red light camera statutory scheme §316.0083.  

 

Once the installation of red light camera equipment is installed, and after 

notice of its use has been given, the contract provides the third party vendor with 

the initial discretion to determine whether a violation exists.  (R1: 60).   According 

to the contract that was provided by the City as an attachment to its supplemental 

memorandum, the vendor first reviews and makes an initial determination of 

whether a violation took place.  (R1: 60).  “If the vendor determines that the 

standards are not met, the image shall not be processed any further”.  (R1: 60).   

The City is then never able to make its own determination whether a violation took 

place.     

In other words, the third party vendor makes the sole determination of 

whether the alleged violation “meets the requirements of the ordinance in this 
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agreement, and is otherwise sufficient to enable the City to meet its burden of 

demonstration of a violation of the ordinance.”  (R1: 60).   Although the Appellee 

recognizes that, pursuant to the contract, the City has the final decision making 

authority as to whether or not a violation will be given, this is only after ATS 

makes its determination of whether a violation of the ordinance took place.    ATS 

is given unbridled discretion to make the most important decision - yielding great 

power - deciding who is not in violation of the law.   

As such, because it is a third party vendor who controls the fate of every 

driver by determining whether a violation took place pursuant to the ordinance, this 

constitutes an unlawful delegation or agreement “effectively contracting away a 

City’s exercise of its police power”.   County of Volusia v. City of Deltona, 925 

So.2d 340 (Fla. 5th DCA 2006) (an agreement effectively contracting away a 

City’s exercise of its police power is unenforceable); County Collection Services, 

Inc. v. Charnock, 789 So. 2d 1109 (Fla. 4th DCA 2001) (finding no unlawful 

delegation of police power where there has been no delegation of authority and 

discretion); P.C.B. P’ship v. Largo, 549 So.2d 738, 741-742 (Fla. 3d DCA  

1989). 
11

    

 

                                           
11

 This Honorable Court may apply the “Tipsy Coachman” doctrine if it is 

determined that the trial court reached the correct result despite using the incorrect 

reasoning.  Ray v. State, 40 So.3d 95, 98 (Fla. 4th DCA 2010).   
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The unbridled discretion that is provided to ATS cannot be trivialized 

merely because the City has the final approval before ATS issues the citation.  

ATS is essentially acting like a law enforcement officer who observes a driver 

possibly commit a traffic infraction.  Like this officer, ATS has the sole discretion 

to determine whether the conduct observed was a violation, no violation or simply 

a borderline violation.    The authority granted to ATS is the same discretion given 

to a law enforcement officer who decides not to stop a vehicle and simply allows 

the driver to go free.    

Simply put, it allows unbridled discretion to ATS to decide the fate of every 

driver - an unlawful exercise of police powers.    If the vendor decides that the 

violation could not be proven, it is simply ignored.  It is this discretion which 

makes it an unlawful delegation of authority.  It is the great power to decide whom 

not to charge which is unlawful because it deprives the City of making its own 

independent evaluation of the infraction.   

If the intent of the legislature was to give the authority to a private vendor, 

acting as an agent of the city, the power to decide the fate of each driver, and to 

issue and convey jurisdiction to the court by the transmission of the citation, then 

the legislature would have done so.   Indeed, the very first paragraph of §316.0083 

allows an “agent” of the department to review information obtained from a red 

light camera, but still recognizes that the citation is to be issued by the traffic 
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infraction enforcement officer.  See also §316.640(3)(5)(a) (authorizing traffic 

infraction enforcement officers to issue uniform traffic citations).   Of course, 

allowing an agent to review a possible violation is drastically different than 

allowing ATS to determine whether conduct is deemed a violation.  Dismissal was 

required.       

d) Dismissal is the appropriate remedy.   

 The City also argues that dismissal was not the proper remedy and attempts 

to analogize the situation to a criminal case where a charging document is allowed 

to be amended.  (AIB: 17-18).  However, this analogy is flawed because the 

Appellant fails to recognize that in this case, the trial court never had jurisdiction to 

hear the matter because the UTC was filed and issued by an unauthorized 

corporation - an improper delegation of police powers.   County of Volusia; County 

Collection Services, Inc.  It is similar to an information being filed and signed by a 

non-lawyer, which would render it void.    

Thus, dismissal was in fact the proper remedy, because the uniform traffic 

citation is void ab initio and thus, the trial court never actually had jurisdiction in 

the first place over the matter, similar to an unenforceable contract due to the 

unlawful delegation of police powers.  Id.; P.C.B. P’ship v. Largo, 549 So.2d 738, 

741-742 (Fla. 2d DCA 1989).  It also constitutes a due process violation that 

renders it void ab initio.  
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CONCLUSION 

Based upon the aforementioned authorities and arguments, the Appellee 

respectfully requests that this Honorable Court affirm the trial court’s ruling.  The 

City attempts to minimize the unlawful delegation of police powers to the for-

profit corporation in Arizona.  The claim that this is a simply a matter of form over 

substance fails to recognize the importance of when a governmental entity, who 

seeks to prosecute a driver for committing a violation through the use of the court 

system, outsources the responsibility to detect violations and to issue and provide 

the trial court with a replica of a uniform traffic citation.   Affirmance is required.   
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IN THE DISTRICT COURT OF APPEAL
FOURTH DISTRICT OF FLORIDA

CITY OF HOLLYWOOD, CASE NO.: 4D12-1312

Appellant,
L.T. CASE NO.: 11-68287TI40A

vs.

ElUC AREM,

Appellee.

APPELLANT'S MOTION FOR REHEARING AND CLARIFICATION,
REHEARING ENBANC, AND CERTIFICATION OF QUESTIONS OF
GREAT PUBLIC IMPORTANCE TO FLORIDA SUPREME COURT

Pursuant to Florida Rules of Appellate Procedure 9.330(a), 9.331(d), and

9.030(a)(2)(A)(v), appellant, City of Hollywood ("City"), moves for rehearing and

clarification, rehearing en banc, and certification of the Court's October 15, 2014

decision as passing upon questions of great public importance.

Introduction

The panel's action on rehearing in this case is extraordinary. Six months ago,

a majority of the same panel held that the straightforward application of settled

rules of statutory construction compelled the conclusion that the City's use of a

vendor to assist with processing red light camera citations was legally permissible.

The panel's decision on rehearing does an about-face, ruling that the City's use of

that vendor is instead an illegal delegation of its police power.
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To reach that conclusion, the panel relies heavily on the Florida Supreme

Court's intervening decision in Masone v. City ofAventura, 147 So, 3d 492 (Fla.

2014) - which the City never had an opportunity to brief - involving the express

preemption of a local ordinance by a state statute. That reliance is misplaced

because the unique rules that govem questions of preemption do not apply to the

normal issues of statutory interpretation in this case. In addition, the panel's strict

constructionist approach - which finds no support in Masone and is not justified by

the language and purpose of the Mark Wandall Traffic Safety Act - caused it to

reach out and answer a question that was not presented to the trial court, upon

which the trial court made no factual findings, and as to which the City was never

permitted to develop a record. Instead, the panel made new factual findings about

the City's vendor for the first time on rehearing in this appeal.

The real world consequence of the panel's abrupt change of mind has been

chaos. The City, together with 27 other local governments, and the State of Florida

have been named as defendants in eight putative class action lawsuits, many of

which seek to certify a defendant class of every local government that operates a

red light camera program with the City's vendor. These lawsuits demand the

refund of fines for red light violations - violations the plaintiffs themselves do not

deny committing - dating back to 2010. Across the state, red light camera

programs have been thrown into a state of disarray as local governments try to
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decipher what the panel has done. This is not what the Legislature intended when it

authorized municipalities to use red light cameras and authorized vendors to assist

them in doing so.

The panel's decision should be corrected through rehearing or rehearing en

banc. Alternatively, the Court should certify the questions at issue to the Florida

Supreme Court as questions of great public importance, in large part because that is

how this Court acquired jurisdiction in the first instance.

Motion for Rehearing and Clarification

The Wandall Act says that a local government may employ an "agent" to

perform an initial review of photographs and videos captured by red light cameras

and contemplates that they will hire private vendors for that purpose. §§

316.0083(1)(a),(b)(4), Fla. Stat. That, and nothing more, is what the City has done

here. The panel's new conclusion that this authorized use of a vendor is really an

illegal delegation ofpolice power misapprehends controlling facts and law.

The panel's rule of strict construction is erroneous. The panel originally

held that this case was governed by settled principles that statutes are construed to

achieve the intent of the legislature and avoid unreasonable or absurd results. (Orig.

slip. op. at 6-7). Its new opinion reverses course and takes the position that chapter

316 "should be strictly construed" against local government action unless

3
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"expressly authorized" by the legislature. (Slip. op. at 6). The panel reasoned that

Masone "recognized" this new principle of construction. Id

Had the City been provided an opportunity to brief Masone - handed down

after Mr. Arem's rehearing motion was submitted - it would have pointed out that

Masone did not hold, state, or imply any such principle. Masone was a municipal

home rule authority case concerned primarily with preemption. The Supreme Court

applied the particular legal principles germane to preemption questions to a

provision of chapter 316 that expressly preempts local regulation of traffic "unless

expressly authorized" by the legislature. 147 So. 2d at 495-96 (citing §316.007,

Fla. Stat.). Specifically, the court in Masone addressed the question of whether red

light camera programs were authorized for the time period they had been deployed

before passage ofthe Wandall Act. The words "strict construction" appear nowhere

in Masone. Nor did the Supreme Court say a word suggesting that local law

enforcement's compliance with operational provisions of chapter 316 should be

judged under anything other than the ordinary canons ofstatutory construction.¹

¹ The panel's reference to "interference by municipalities" with state traffic
law and "attempt[s] by a local government to circumvent chapter 316" (slip op. at 5,
6) cannot justify a different result. Nothing in the record suggests that the City was
attempting to "interfere" with or "circumvent" anything. It was trying to operate a
red light camera program consistent with the Wandall Act using a vendor as its
agent for purposes of an initial review of the photographs and video, which the Act
itself authorizes. See §§ 316.0083(1)(a),(b)(4).
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This is not a preemption case, and it does not involve a local ordinance. It is

an ordinary statutory construction case that questions whether the City's use of a

vendor to print and mail traffic citations complies with a statute contemplating

"issuance of the traffic citation by the traffic infraction enforcement officer." §

316.0083(1)(a), Fla. Stat. Applying ordinary principles of statutory construction,

the panel originally held that it did, in the light of the Legislature's intent "to create

a streamlined process through which ... infractions may be resolved." (Orig. slip.

op. at 7). Streamlined and efficient handling of infractions has long been

understood to be the purpose of the infonnal resolution of minor traffic violations

provided for by Florida law. See State v. Johnson, 345 So. 2d 1069, 1070 (Fla.

1977) (holding that the legislature intended to resolve "minor traffic infractions in

an infonnal fashion without ... strictness and technicalities"); Holodak v.

Lockwood, 726 So. 2d 815, 816 (Fla. 4th DCA 1999) (holding that the legislature

intended to "streamlin[e] procedures and lessen[] the economic burden"); Carter v.

Rukab, 437 So. 2d 761, 763 (Fla. 4th DCA 1983) (noting the "prompt and

inexpensive settlement procedure which is mutually beneficial to the county and the

individual"). The panel's fashioning of a new principle of "strict construction"

against local government action contravenes that purpose.

The panel's "unfettered discretion" holding misapprehends the facts and

law. The panel determined that the City illegally delegated its police power by

5
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providing the vendor "sole," "unilateral[]," and "unfettered" discretion in deciding

which camera images are sent to the City for review. (Slip. op. at 8, 9 & n.2). That

conclusion warrants rehearing and clarification for several reasons.

First, the panel's conclusion that the City's vendor exercises "unfettered

discretion" is an improper factual finding by the panel - not the trial court - on a

record that cannot support it.2 While the "tipsy coachman" rule allows an appellate

court to affirm on any ground supported by the record, an appellate court "cannot

employ the tipsy coachman rule where a lower court has not rnade factual findings

on an issue." Bueno v. Workman, 20 So. 3d 993, 998 (Fla. 4th DCA 2009).

Here, the lower court made no such factual finding. Mr. Arem's motion to

dismiss in the county court did not raise the issue afdelegation, and the trial court's

order contained no finding that the vendor exercised sole discretion over what

images the City sees. (See R. Vol. 1 at 72-75). The county court speculated about

the vendor's alleged discretion sua sponte at a hearing and then decided it was

immaterial because that was not the issue the county court had been asked to

decide. (See R. Vol. 2 at 12, 14). Indeed, the City's counsel tried to introduce

2 It bears noting this appeal came before the Court not from a declaratory
judgment action seeking to invalidate the City's red light camera program, in the
course of which the parties might have been able to conduct discovery and develop
a factual record, but rather from a challenge to a solitary traffic citation with an
undeveloped factual record.

6
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testimonyfrom the vendor to address the county court's purported concern, which

the county court rejected because the issue was "not relevant." (Id. at 14).

The panePs determination that the City's vendor exercises "unfettered

discretion" is a factual finding made for the first time by this Court. That finding

prejudices the City because, had it been allowed to make a record with respect to

the vendor's purported discretion, a finding that the vendor exercised "unfettered

discretion" would have been impossible. The facts - not of record, but consistent

with how these programs are operated - would have shown that the vendor's initial

review of images is not a discretionary exercise, but rather is carried out pursuant to

a documented set of objective criteria specified by the City. Rather than deciding

"who is subject to prosecution," as the panel incorrectly found (slip. op. at 8), the

vendor is applying criteria decided by the City and the City's law enforcement

personnel and providing the City with all images meeting those criteria.

The vendor's purported exercise of discretion raises important factual

questions, the answers to which the county court considered irrelevant to this case.

(R. Vol. 2 at 14). As such, the Court's "unfettered discretion" finding was

erroneous and should be vacated. At minimum, vacatur and remand to the county

court are required for further fact-finding and to provide the City an opportunity to

develop the record. See Featured Properties, LLC v. BLKY, LLC, 65 So. 3d 135,

137 (Fla. 1st DCA 2011).

7
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Second, the panel misapprehended the City's contract with its vendor, which

provides that:

The City shall cause [the City's Traffic Infraction Enforcement
Officer] to review the Infractions Data and to determine whether a
Notice of Infraction shall be issued with respect to each Potential
Infraction. ... VENDOR HEREBY ACKNOWLEDGES AND
AGREES THAT THE DECISION TO ISSUE A NOTICE OF
INFRACTION SHALL BE [THE] SOLE UNILATERAL AND
EXCLUSIVE DECISION OF THE AUTHORIZED EMPLOYEE
AND SHALL BE MADE IN SUCH AUTHORIZED EMPLOYEE'S
SOLE DISCRETION ... AND IN NO EVENT SHALL VENDOR
HAVE THE ABILITY OR AUTHORIZATION TO MAKE A
NOTICE OF INFRACTION DECISION.

(R. Vol I at 60) (emphasis original). As the panel noted in its initial opinion,

"[t]his paragraph makes it clear that the traffic enforcement officer exclusively

decides whether to initiate a prosecution by issuing a notice of violation." (Orig.

slip op., at 12). Though obviously important to the Court in its initial decision, the

substituted opinion does not even mention this provision, much less attempt to

square it with its conclusion that the City's vendor exercises "unfettered discretion."

Third, the panel misapprehended Florida law, including its own precedent,

regarding delegation by a local government entity to a private vendor. While the

new opinion asserts that the City's relationship with its vendor amounted to an

unlawful delegation of police power, it cites no legal authority to support that. The

one case it does mention - County of Volusia v. City ofDeltona, 925 So. 2d 340

(Fla. 5th DCA 2006) - is not on point. It addressed a pre-annexation agreement of

8
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the City of Deltona that delegated its legislative authority over land use issues. Id

at 345. Neither County of Volusia nor any of the cases cited therein stands for the

proposition that a municipality may not contract for services of the type the City

obtained from its vendor.

In contrast, two other cases do address the issue raised by the panel. In

County Collection Services, Inc. v. Charnock, 789 So. 2d 1109 (Fla. 4th DCA

2001), this Court rejected the notion that a county had unlawfully delegated its

police powers when it entered into a contract through which it assigned to a private

third party enforcement of lot clearing and code enforcement liens. As the

Charnock Court explained:

[W]e reject appellee's argument that the assignment of the liens in this
case is an improper delegation of the County's police powers.
Assuming that the County's assessment and foreclosure of the liens is
an exercise of its police power-an issue we need not decide-under
the facts of this case, there has been no improper delegation of
authority and discretion. The County's contract with CCS retains in
the County (1) the power to decide which liens to assign; (2) the
power to decide what collection techniques are permissible and to
prohibit the use of any technique it finds objectionable; (3) the power
to take back any assigned debt or lien; and (4) the power to terminate
the contract for any or no reason.

Id at 1112.

In City of Belleview v. Belleview Fire Fighters, Inc., 367 So. 2d 1086 (Fla.

1st DCA 1979), a city entered an agreement with a private company to perform

firefighting services. The agreement provided that the company "had the exclusive

9
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right to operate [firefighting] equipment and to determine the manner and method

of providing fire protection for the City." 367 So. 2d at 1088. The First District

found an improper delegation because "the City was powerless to direct the

exercise of the police power in the fire fighting area. Upon execution of the

agreement, the City lost all legal authority or ability to prevent, control or fight fires

within its corporate limits." Id.

The distinction between Charnock and Belleview is the level of discretion

afforded to the private party. In this case, as in Charnock, the City retains control

over its vendor by establishing objective criteria to determine whether images are

sent to the City for review and to reject those that are sent that, in the traffic

infraction enforcement officer's discretion, do not warrant further prosecution.

Unlike Belleview, the City did not vest its vendor with unbridled discretion to

perform a public safety function. The holdings in Charnock and Belleview

demonstrate why the Court should not have reached the unfettered discretion issue

without the requisite factual record before it.

Fourth, the Court resolved an unnecessary constitutional question. The panel

found that the vendor's exercise of "unfettered discretion" was an improper

delegation of municipal authority. Delegation is a question of constitutional

magnitude. State v. City ofMiami, 379 So. 2d 651, 654 (Fla. 1980) (explaining that

municipal authority is derived from the Florida Constitution); City of Temple

10
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Terrace v. Hillsborough Ass'nfor Retarded Citizens, Inc., 322 So. 2d 571, 576 (Fla.

2d DCA 1975) ("[E]ven though municipalities may be created by statute, their

powers are derived from the Constitution "). In contrast, the Court's decision

concerning issuance of the traffic citation is solely one of statutory interpretation.

Florida courts do not reach constitutional issues when unnecessary to the

resolution of a case. Liner v. Workers Temp. Staffing, Inc., 990 So. 2d 473, 482

(Fla. 2008); In re Forfeiture ofOne Cessna 337H Aircraft, 475 So. 2d 1269, 1270-

71 (Fla. 4th DCA 1985). The constitutional question determined by the Court -

whether the City improperly delegated raunicipal authority - was avoidable because

the Court could have decided the case solely on the statutory question of citation

issuance. As discussed below, the City disagrees with both the panel's decision on

that question, as well as its decision that either of the alleged defects in the City's

processes it has identified warrants dismissal of a citation. Nonetheless, to the

extent the panel is correct on those points, its resolution of the question of citation

issuance was all that was necessary to decide this case.

The panel's citation issuance holding misapprehends the facts and law.

The panel held that the Wandall Act does not permit the City to "delegate to a

private third-party vendor the ability to issue uniform traffic citations." (Slip op. at

8). This issue was not raised in Mr. Arem's motion for rehearing. Accordingly, the

City was denied the opportunity to address the "issuance" question in its response.

11
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Moreover, the panel misread the Wandall Act to confer non-delegable

discretion upon municipalities before issuance of a traffic citation. As with its

"unfettered discretion" holding, the panel was presumably concerned with the

vendor's exercise of discretion in "issuing" traffic citations. That concern arises

from a misunderstanding of the statute, which, in contrast to the panel's reading,

actually makes the issuance ofa traffic citation a non-discretionaryfunction.

Under the Wandall Act, the first enforcement step is the issuance of an initial

notice of violation to the registered owner of a vehicle observed by a camera

committing a red light violation. § 316.0083(1)(b), Fla. Stat. If no response to that

notice is received within 60 days, the statute provides that "[a] traffic citation ...

shall be issued by mailing" a uniform traffic citation to the vehicle's owner. §

316.0083(1)(c)(1) (emphasis added). Thus, the only statutory prerequisite to the

issuance of a uniform traffic citation is the passage of time after a notice of

violation. As a matter of plain statutory language, there is no additional law

enforcement decision - by the City or anyone else - that remains to be made.

The panel recognized this in its first opinion in observing that "[t]here is no

delegation of authority [to the vendor] to make the decision to issue a citation"

because the TIEO "exclusively decides whether to initiate a prosecution by issuing

a notice of violation, which leads to the issuance of a citation if no response is
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received." (Orig. slip. op. at 12). The opinion on rehearing ignores the

unambiguous language of the statute and provides no hint ofan explanation why.

Instead, the panel said that the Wandall Act's provision that it "does not

prohibit a review . . . by an authorized employee or agent of the department, a

county, or a municipality before issuance of the [citation] by the [TIEO]," §

316.0083(1)(a), Fla. Stat, requires "issuance" by the TIEO. This approach to

statutory construction fails for two reasons.

First, the panel's conclusion that the vendor, rather than the City, "issued"

Mr. Arem's citation is a mere assertion, unsubstantiated by any actual interpretation

of the statute. Why it is the panel thinks the vendor "issued" the citation is not

evident from the statutory term "issuance" or anything in the panel's opinion. Nor

does the opinion identify any task the City has impermissibly delegated to its

vendor or explain why that delegation is not permissible under the statute. It just

decrees that the vendor (instead of the City) issued the citation, which is

inconsistent with the nondiscretionary nature of that function under the Wandall

Act.

The second reason a literal interpretation fails is that it ignores the well-settled

principle articulated by the Florida Supreme Court in Holly v. Auld:

It is also true that a literal interpretation of the language of a statute
need not be given when to do so would lead to an unreasonable or
ridiculous conclusion. Such a departure from the letter of the statute,
however, is sanctioned by the courts only when there are cogent
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reasons for believing that the letter [of the law] does not accurately
disclose the [legislative] intent.

450 So. 2d 217, 219 (Fla. 1984) (internal quotation marks and citations omitted).

The substituted opinion cites Holly in support of its interpretation without

recognizing that such an approach is inappropriate when "cogent reasons" exist to

avoid an unreasonable result. (Slip. op. at 12). As the panel recognized in its initial

opinion, such reasons do exist in this case, namely the Wandall Act's clear purpose

to create a streamlined process for the adjudication of red light camera violations.

(Orig. slip. op. at 7). By refusing to consider, much less account for, the

Legislature's contemplation of the involvement of third-party vendors and its desire

to create a streamlined process, the panel has permitted literalness to strangle

meaning. See Lynch v. Overholser, 369 U.S. 705, 710, 82 S. Ct. 1063, 1067, 8 L.

Ed. 2d 211 (1962).

The panel's decision misapprehends that dismissal is not the appropriate

remedy. The Court has not indicated how Mr. Arem was harmed by either of the

purported defects in the issuance of his citation. Instead, the Court contends

dismissal is appropriate because the City lacked authority to have the citation issued

in the manner it was. (Slip. op. at 2). This overlooks established case law holding

that dismissal is not an appropriate remedy unless the defect in question affects the

jurisdiction of the court to adjudicate the matter. See, e.g., State v. Phillips, 463 So.

2d 1136, 1138 (Fla. 1985) (finding that any defect in an information was one of
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form, not of substance, "as evidenced by the fact that both parties were willing and

able to proceed to trial"); Loper v. State, 840 So. 2d 1139, 1139 (1st DCA 2003)

("The officer's failure to file a traffic citation with the court within five days after

issuance to the violator, as required by section 316,650(3), Florida Statutes (2001),

was not a jurisdictional prerequisite to the prosecution of the defendant."); State v.

Hancock, 529 So. 2d 1200, 1201 (Fla. 5th DCA 1988) (holding that "procedural

matters of statutory origin that are not essential to the constitutional requirement of

due process" are not essential to the acquisition ofjurisdiction by the court).

Mr. Arem was not denied due process. He was not precluded by either of the

alleged defects noted by the panel from defending against the charge that he ran

through a red light. The dismissal of his citation must be measured against that

standard, rather than against a standard that might be applicable if a declaratory

judgment action challenging the program had been commenced.

The panel's decision has caused havoc across the state. In the weeks since

the panel rendered its new opinion, eight putative class actions lawsuits have been

filed against the State of Florida, the Department of Revenue, more than 25 local

governments , and the City's vendor in state and federal courts.3 Furthennore, many

Migdal et al. v. Florida Department of Revenue et al., No. 1:14-cy-24287-
DPG (S.D. Fl. Nov. 12, 2014) (removed); Parker et al. v. American Traffic
Solutions Inc. et al., No. 1:14-cy-24010-RNS (S.D. Fl. Oct. 27, 2014); Passman et
al. v. State ofFlorida et al., No. 4-14-cy-00578-RH-CAS (N.D. Fl. Oct. 29, 2014);
Devany et al v Florida Department ofRevenue et al No; 0:14-cy-62574-BB (S.D.
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of these lawsuits seek certification of a defendant class of every local government

that operates a red light camera program with the City's vendor. These lawsuits

allege, in substance, that the panel's decision renders the notices of violation and

traffic citations received by thousands of violators illegal and seek recovery for all

fines paid anywhere in the state dating back to 2010. Furthermore, the lawsuits

seek declaratory and injunctive relief barring further issuance of red light camera

violations. The Court's substituted decision has exposed municipalities and the

State of Florida to prolonged and unnecessary litigation. Even if the defense is

successful, these lawsuits will necessitate the expenditure of substantial resources,

on the part of litigants and the judiciary alike.

Against this backdrop of citizens demanding a cessation of red light camera

programs, local government entities are struggling to answer questions posed but

left unanswered by the panel's substituted opinion, such as: (1) whether the decision

even applies to their programs in the light of the fact that the incomplete record in

this case does not reflect how those programs actually operate, and (2) how they

Fl. Nov. 12, 2014) (removed); Ehrlich v. Florida Department ofRevenue et al , No.
1:14-cy-24286-JAL (S.D. Fl. Nov. 12, 2014) (removed); Silverman et al. v. Florida
Department of Revenue et al, 9-14-cy-81407-DMM (S.D. Fl., Nov. 12, 2014)
(removed); Goldberg v. American Traffic Solutions, Inc. et al, No. 9;14-cy-81364-
DMM (S.D. F1. Nov. 5, 2014); Diamond et al. v. American Traffic Solutions, Inc.,
et al., No. 1:14-cy-24258-JAL (S.D. Fl. Nov. 10, 2014). The filings in these cases
are subject to judicial notice pursuant to section 90.202(6), Florida Statutes, and the
City hereby requests such notice.
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should structure and operate their programs in light of widespread confusion about

what the panel's new opinion means.4

Because, without a record to inform it, the substituted opinion

misunderstands how red light camera programs operate, local governments'

attempts to respond to the questions arising from the panel's opinion are subject to

guess work. The collateral consequence of this uncertainty is the use of substantial

resources, monetary and otherwise, to comply with perceived requirements of the

Court's decision. Municipalities are caught in a precarious "Catch-22":

speculatively expend considerable resources on measures that may or may not be

required by the panel's substituted opinion or issue notices ofviolation and uniform

traffic citations that possibly run afoul ofthe Court's decision.

Motion for Rehearine En Bane

This case is of exceptional importance and warrants en banc review.

Because the panel's decision is legally incorrect for the reasons described above,

has devastating real world consequences, and undermines public safety, it warrants

en banc review. Fla. R. App. P. 9331(d)(1).

See ABC 7, Court ruling raises new questions about legality of red light
cameras, (Oct. 23, 2014), avail. at http://www.mysuncoast.com/news/local/court-
ruling-raises-new-questions-about-legality-of-red-light/article_1c69e47c-5af6-
11e4-9948-001a4bef6878.html; Orlando Sentinel, Court ruling on red-light
cameras could impact Central Florida cities, counties, (Oct. 15, 2014), avail. at
http://www.orlandosentinel.com/news/breaking-news/os-red-light-camera-illegal-
20141015-story.html.
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Consequences of the panel's opinion. As described above, the panel's

substituted opinion has precipitated eight class actions lawsuits in addition to

engendering pervasive confusion for the local government entities that operate red

light camera programs. These consequences have resulted in substantial

expenditures of time and resources.

Public policy. In 2010, the legislature enacted the Wandall Act, which

empowers municipalities and counties to use cameras to enforce red light

violations. § 316.008(8)(a), Fla. Stat. The rationale behind the Wandall Act is to

equip municipalities with sophisticated technology to make Florida's roads safer.

As Governor Crist remarked when signing the Wandall Act into law, "When we

have an opportunity to make our roads safer and more secure for Floridians and

visitors, it is imperative to act." Florida Governor's Message, 2010 H.B. 325. The

House of Representatives' staff analysis of the Wandall Act found that "in 2008

there were 76 fatalities related to motor vehicle drivers who disregarded a traffic

signal in Florida." Florida Staff Analysis, H.B. 325, 4/19/2010. Whatever the

political popularity of red light cameras, it is clear that the Wandall Act was enacted

to redress this serious safety problem.
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More than six dozen municipalities and counties across the state have

contracted with the vendors to operate red light camera programs.5 The substituted

opinion calls all of these programs into question. Worse yet, the substituted opinion

leaves significant unanswered questions that preclude municipalities from

evaluating with any degree of certainty whether their programs are compliant.

Furthermore, under Florida law, the provisions of the Uniform Traffic

Control Law, § 316.001, Fla. Stat. et seq., including the Wandall Act, are

"applicable and uniform throughout this state and in all political subdivisions and

municipalities therein." § 316,007, Fla. Stat. The uncertainty caused by the panel's

substituted decision impedes the ability of municipalities to uniformly design

programs comporting with its perceived requirements. Likewise, this uncertainty

may preclude courts across the state from uniformly applying the Wandall Act in

reviewing challenges to red light camera violations.6

Motion for Certification

Pursuant to Article V, section 3, of the Florida Constitution and Florida Rule

of Appellate Procedure 9.030(2)(A)(v), the City moves this Court to certify the

5 See The Florida Legislature's Office of Program Policy Analysis &
Government Accountability, Florida Red Light Camera Programs - A Presentation
to the Senate Transportation Committee (Feb. 13, 2014), avail, at
http://www.oppaga.state.fl.us/monitordocs/Presentations/P14-12.pdf.
6 Additionally, when the Court accepted jurisdiction to review the county
court's decision, it did so because it agreed that the questions presented were of
great public importance. Presumably, these questions remain as important today as
when the Court accepted jurisdiction.
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following as questions of great public importance (which this Court passed upon in

its substituted opinion):

DOES THE WANDALL ACT, SECTION 316.0083,
FLORIDA STATUTES, PERMIT A PRIVATE VENDOR TO
DETERMINE WHETHER IMAGES CAPTURED FROM A
RED LIGHT CAMERA ARE SENT TO A MUNICIPALITY'S
TRAFFIC INFRACTION ENFORCEMENT OFFICER WHEN
THE MUNICIPALITY RETAINS, BY EXPRESS
PROVISION OF CONTRACT, THE "SOLE DISCRETION"
"TO ISSUE A NOTICE OF INFRACTION" WITH RESPECT
TO THE IMAGES SENT BY THE PRIVATE VENDOR?

DOES THE WANDALL ACT, SECTION 316.0083,
FLORIDA STATUTES, PERMIT A PRIVATE VENDOR TO
PROCESS, PRINT, AND MAIL A UNIFORM TRAFFIC
CITATION AFTER NO RESPONSE TO A NOTICE OF
VIOLATION OCCURS WITHIN THE STATUTORILY-
PRESCRIBED TIME PERIOD WITHOUT FURTHER
REVIEW OR DETERMINATION BY A MUNICIPALITY'S
TRAFFIC INFRACTION ENFORCEMENT OFFICER?

IF EITHER OF THE ABOVE QUESTIONS IS ANSWERED
IN THE NEGATIVE, IS DISMISSAL OF A NOTICE OF
VIOLATION OR UNIFORM TRAFFIC CITATION THE
APPROPRIATE REMEDY?

As the Florida Supreme Court has noted, certification of a question as one of

great public importance "is particularly applicable to decisions of the district courts

of appeal of first impression." Duggan v. Tomlinson, 174 So. 2d 393, 393 (Fla.

1965). Indeed, this Court acquired jurisdiction in the first instance because it

concluded that the questions presented by the county court were of great public

importance.
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Conclusion

Based on the foregoing, the City respectfully moves this Court to grant

rehearing and clarification, grant rehearing en banc, and to certify the decision as

passing upon questions of great public importance.

CERTIFICATION PURSUANT TO RULE 9.331(d)(2)

Pursuant to Rule 9.331(d)(2), I express a belief, based on a reasoned and

studied professional judgment, that the panel decision is of exceptional importance.

s/Edward G. Guedes
Edward G. Guedes

Respectfully submitted,

WEISS SEROTA HELFMAN
COLE BIERMAN & POPOK, P.L.
Edward G. Guedes
Florida Bar Number: 768103
Email: eguedes@wsh-law.com
Sec. Email: szavala@wsh-law.com
2525 Ponce de Leon Blvd., Ste. 700
Coral Gables, FL 33134
Telephone: (305) 854-0800
Facsimile: (305) 854-2323

Jeffrey P. Sheffel
Florida Bar Number: 604602
Email: jsheffe1@hollywoodfl.org
City Attorney, City of Hollywood
2600 Hollywood Boulevard, Ste. 400
Hollywood, Florida 33020
Telephone: (954) 921-3435
Facsimile: (954) 921-3081

CARLTON FIELDS
JORDEN BURT, P.A.
Samuel J. Salario Jr.
Florida Bar Number: 83460
Email: ssalario@cfiblaw.com
Sec. Email: bsickimich@cfjblaw.com
Joseph Hagedorn Lang, Jr.
Florida Bar Number: 059404
Email: jlang@cfiblaw.com
Sec. Email: igravson@cfjblaw.com
Sec. Email: tpaecf@cfdom.net
Corporate Center Three at
International Plaza
4221 W. Boy Scout Boulevard
P.O. Box 3239
Tampa, FL 33601-3239
Telephone: (813) 223-7000
Facsimile: (813) 229-4133

Co-Counselfor Appellee, CITY OF HOLLYWOOD

21

294



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy to the foregoing motions

was served via E-Mail upon the following counsel of record this 14th day of
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Page 255

1 herring. Basically, all the standards say take

2 a look and give us your opinion if the guy is

3 across the line or not. That's what it

4 sounds --

5 THE COURT: I don't know if that's

6 accurate or not because when they get -- they

7 seem in the Fourth to say, okay, you can

8 review, but it has to be -- you know, you have

9 to use a lot of -- you can't use your own

10 discretion. It has to be the discretion of the

11 City to make that decision. And the business

12 rules are the only thing that would do that.

13 MR. GOLD: Really look at the business

14 rules, what is evident. You decide if it's

15 behind the stop line. If it is behind the stop

16 line, that's the law anyway, behind the stop

17 line. They are deciding from an angular shot.

18 They are deciding their --

19 THE COURT: I'm not trying to decide now.

20 I'm just trying to inform -- I think it is an

21 important issue.

22 MR. DIETZ: I would agree the intricate

23 part of the business rules really are not

24 relevant, and I almost agree that the contract

25 and the business rules in a way are not

United Reporting, Inc.
954.525.2221
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1 relevant because your decision is whether

2 Aventura and ATS, not based on the contract

3 document, based on the business rules, is

4 allowing ATS to have an unfettered police power

5 in practice.

6 So in practice, regardless of what the

7 business rules say, regardless what the

8 contract says, if in practice they are not

9 exercising an unfettered police power, then the

10 decision of this Court has to be to deny the

11 motion to dismiss.

12 So, yes, I would say it is important that

13 there are business rules in place, but what

14 they actually say doesn't matter. It matters

15 what actually is occurring, whether there is an

16 unfettered discretion for determination of the

17 Court.

18 MR. HOLLANDER: If I may say one thing in

19 response. You said on more than one occasion

20 the term "unfettered." I know the City is

21 really hanging their hat on that.

22 THE COURT: The Fourth mentioned it in the

23 last line.

24 MR. HOLLANDER: They say it one time. If

25 you read the holding of the case --

United Reporting, Inc.
954.525.2221

Electronically signed by Laurie Susskind (301-391-603-8212) 5704b812-b9d5-4b1d-8b1 -62d62b79e41f



IN THE COUNTY COURT IN AND FOR
BROWARD COUNTY, FLORIDA

TRAFFIC DIVISION

CITY OF FT. LAUDERIjALE

. (STATE OF FLORIDA) �042 FILE NO: 14-032655TI20A

vs.

WELSH WESOLOWSKI, MARY

ORDER ON RED LIGHT CAMERA CASES
LOCATED IN FORT LAUDERDALE, FLORIDA

On February 13, 2015 a Trial was held in which this court heard testimony, examined

exhibits and heard argument from attorney BRAD WEISMANN, on behalf of the City of Fort

Lauderdale and attorney TED HOLLANDER, on behalf of the Defendant MARY WELSH

WESOLOWSKI, were present and the court being otherwise fully informed it is;

FINDINGS OF FACT:

1. The procedure for handling Red Light Camera violations in the City of Fort

Lauderdale is governed by -its contract with American Traffic Solutions,

(hereinafter referred to as "ATS") which was in full force and effect åt the time of

the alleged violation in the case before this court.

a. The City of Fort Lauderdale's Amendment to the contract with ATS, was

admitted into evidence as Defense Exhibit "1".

b. In addition, further procedures are delineated in a 25 page document

commonly referred to as the "Business Ruies Questionnaire," which was

adinitted into evidence as State/Fort Lauderdale's Exhibit 3.

1
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Transmission ofRed.Light Camera Video to the City

2. Testimony was presented by representatives of the Red Light Camera Vendor,

ATS, clearly established the fact that ATS uses its sole unfettered discretion in

sending camera footage to the City of Fort Lauderdale Police Department. See

State/Fort Lauderdale's Exhibit 3 Sections 4.1, 4.2, 4.3, 4.4, 4.7, 6.2 and 6.5.

3. From the testimony presented, it is clear that not ALL readable and viewable

footage is sent to the City of Fort Lauderdale Police Department for it to

determine in its sole discretion which images evidence a violation and should

receive a Notice of Violation, which ifnot paid by the alleged violator,.becomes a

Uniform Traffic Citation, as required by Florida Statute 316.0083 and City of

Hollywood v. Arem, 2014 WL 5149159 (Fla. 4* DCA 2014).

Determination of a Red Light Violation

3. The uncontroverted testimony at trial was that a representative of the City of Fort

Lauderdale's Police Department views the images/video sent to-the City by ATS

for violations. If the representative of the City of Fort Lauderdale Police

Department determines that a violation.has occurred he or she presses the "accept

button" as discussed in the Arem id. decision.

Creation and Issuance of a Uniform Traffic Citation

4. ATS gathers all "accepted" entries on any given day and sends a Notice of

Violation to the alleged violator. If the violator does not pay the Notice of

Violation and does not contest it with the City, the City informs ATS.

2
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5. ATS then converts the information contaíned in the Notice of Violation for that

particular "accepted" entry into a Uniform Traffic Citation and the City's

representative/ofßcer's signature and corresponding badge number are digitally

attached to the citation in Arizona, the home state/place ofbusiness ofATS.

a. Testimony was given that indicated that the City representative/officer

does see all the alleged pertinent information or data prior to the Notice

ofViolation being converted to a Uniform Traffic Citation.

b. The testimony presented conthmed that the representatives/officers of the

City of Fort Lauderdale Police Department never see an actual copy of the

ATS generated Uniform Traffic Citation unless the matter goes to trial in

the County Court. .

6. ATS next submits the batched Uniform Traffic Citations to the Broward County

Clerk ofCourt.

a. There is no direct interaction between the City of Fort Lauderdale Police

Department and the Clerk ofCourt's Office with regard to the creation and

delivery of the Uniform Traffic Citation.

7. Upon the close of testimony, the Defendant citing the City ofHollywood v. Arem,

2014 WL 5149159 (Fla. 4'^ DCA 2014) presented an ore tenus Motion to Dismiss

stating among other arguments that the City ofFort Lauderdale Police Department

had improperly delegated its police powers to ATS in its enforcement of

violations ofF.S. 316.0083.

8.
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CONCLUSIONS OF LAW

IT IS HEREBY ADJUDGED as follows:

Based upon the testimony and evidence presented this Court finds that the

procedures used by the City ofFort Lauderdale in accordance with its contract with ATS violate

the requirements of F.S. 316.0083 irt that the City's representative does not actually create or

issue the Uniform Traffic Citation and pursuant to the Business Rules Questionnaire the City has

given ATS unfettered discretion in determining who receives a citation, in direct violation ofF.S.

316.0083 and the holding in the City ofHollywood v. Arem, 2014 WL 5149159 (Fla 4' DCA

2014). As such, the Defendant's Motion to Dismiss is GRANTED and this case is DISMISSED.

ORDERED this 23rd day ofFebruary 2015.

/ !

H CH, Hearing Officer

Copies provided:
BRAD WEISMANN, on behalfofthe City ofFort Lauderdale/State
TED HOLLANDER on behalf ofthe Defendant MARY WELSH WESOLOWSKI -
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IN THE COUNTY COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA,

Plaintiff, CASE NO.: 13-034232TI20A

vs. . - JUDGE: STEVEN P. DELUCA

DORIS KNOWLES CAREY,

Defendant.

ORDER OF DISMISSAL

THIS MATTER has come before the court upon Defendant's Motion to
Dismiss, and the Court having heard argument from respective counsel and being

otherwise informed in the premises does hereby find as follows:

I. Defendant is charged with a Red Light Camera Violation under section

316.0083, Florida Statutes, known as the Mark Wandall Traffic Safety

Program (the "Act") for an incident alleged to have occurred on April 21,
2013;

II. The court has jurisdiction to hear this matter, and the Defendant has standing
to bring this motion;

III. The Defendant complains in simplified summary that the City of Fort
Lauderdale impermissibly delegated its statutory obligations and

responsibilities under the Act to the vendor American Traffic Solutions, and
having done so, the proper remedy is dismissal;

IV. A hearing was held on April 21, 2015, and testimony was received from
Officer Martrikia Mullins of the Fort Lauderdale Police Department and
Debbie Duff, a representative ofAmerican Traffic Solutions;

V. The testimony established, in pertinent part: that American Traffic Solutions

was the red light camera vendor in the cities ofHollywood and Davie, Florida,

and is the red light camera vendor in the City ofFort Lauderdale;
VI. That in all three cities, American Traffic Solutions utilizes its Axis software

to control the processing of the captured imaging;
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State of Florida v. Carey
13-034232TI20A

VII. That American Traffic Solutions performs the initial review (and the only total
review) of all images captured and forwards to the Fort Lauderdale Police
Department only those images that American Traffic Solutions deems to
possibly contain violations;

VIII. That although the City of Fort Lauderdale can have access to all of the total
of the imaging captured by American Traffic Solùtions, the City does not

perform a review, verification, or audit of the declined suspected violation
images;

IX. That once the decision is made to issue a Uniform Traffic Citation, the City

reviews the information, but it is American Traffic Solutions which is
responsible for the filing of the Uniform Traffic Citation.

X. That the final Uniform Traffic Citation is not checked by the Fort Lauderdale

Police Department prior to the mailing of.the Uniform Traffic Citation to the
Defendant.

IT IS THEREFORE ORDERED AND ADJUDGED that:

The City of Fort Lauderdale has impermissibly delegated its authority to
American Traffic Solutions and that Defendant's Motion to Dismiss is GRANTED
under the authority of City ofHollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA
2014) review denied, SC15-236, 2015 WL 1787409 (Fla. 2015) and State v. Adams,
155 So. 3d 1260 (Fla. 4th DCA 2015).

Any differences that may exist from the procedure and protocol of the cities ofFort

Lauderdale, Hollywood and Davie are differences without distinction.

DONE and ORDERED in Broward County, Florida on this day of May,

2015 A.D. 4 tye

015
TMIê

HONORABLE STEVEN P. LUCA
COUNTY COURT JUDGE

cc: Ted L. Hollander, Esq.
Bradley H. Weissman, Esq.
John J. Bajger, Esq., Office of the Attorney General, Fort Lauderdale
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.IN THE COUNTY COURT OF THE FIFTEEHTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CASE NO.: 502014TR206083AXXXSB, et al

STATE OF FLORIDA /'v'/S/()rt

VS.

LENDON EUGENE BOSS, et al
Defendants

AMENDED ORDER

IT IS ORDERED AND ADJUDGED that based upon the evidence presented on.April

1, 2015 and based upon the applicable case law, the Defendants Motion to Dismiss is

GRANTED and the citations are dismissed. It is further

ORDERED AND ADJUDGED that The City ofBoynton Beach Motion to Certify

Questions to the Fourth District Court of Appeal is DENIED.

DONE AND ORDERED thisÚ day of April, 2015 in Delray Beach, Palm Beach

County, Florida. (Nunc Pro Tunc April 1, 2015)

MARK T. EISSEY
COUNTY COURT JUDGE

Copies furnished to:

Ted L. Hollander, Esquire
Shana Bridgeman, Esquire - City of Boynton Beach
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IN THE CIRCUlf COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

SOUTHEAST FLORIDA ZIMMER, ) APPEAL NO.: 11-70AC10A
DOUGLAS H. FIEDLER, ) 11-76AC10A
KEITH R. BEAN, ) 11-77AC10A

)
Appellant, ) JUDGE: DESTRY

)
v. ) L.T. NOS.: 11-05631Tl20A

) 11-05841T120A
CITY OF FORT LAUDERDALE, ) 11-2381STl20A

)

Appellee. ) L.T. JUDGE: DELUCA

OPINION OF THE COURT

THIS CAUSE comes before the Court, sitting in its appellate capacity, upon

Appellants' timely appeal of the trial court's orders denying their motions to dismiss and

the orders of judgment, conviction, and sentence. Having considered the briefs of both

parties, Appellants' reply to the Ariswer Brief, the trial court record, and applicable law,

this Court finds as follows:

BACKGROUND

Appellants were all found guilty of violating section 316.0083, Florida Statutes

(2010), known as "The Mark Wandall Traffic Safety Act" (commonly referred to as "the

red light camera statute"). In the instant (consolidated) appeal, they now challenge the

trial court's denial of their motions to dismiss and various evidentiary rulings and

statutory interpretations leading to the trial court finding each responsible for a red light

camera infraction. Appellants present seventeen distinct claims on appeal.
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Because several of the claims raised in the instant appeal were pending in cases

before the Fourth District Court of Appeal, on August 20, 2013, this Court stayed the

instant proceedings until resolution of those cases.

As of the date of this opinion, all of the known appeals to the Fourth District Court

of Appeal on these matters have been resolved. Notably, on October 15, 2014, the

Fourth District Court of Appeal issued its opinion in City of Hollywood v. Arem, 154 So,

3d 359 (Fla. 4th DCA 2014); ævlew denied, - - So, 3d - - (Fla. Apr. 13, 2015). In that

case, the Fourth District Court of Appeal found that the City was not authorized to

delegate police power by entering into a contract which allows a private vendor to

screen data and decide whether a violation has occurred before sending that data to a

traffic infraction enforcement officer to use as the basis for authorizing a citation.

Additionally, based on that finding, it determined that dismissal of the citation was the

appropriate remedy. That specific issue was not raised by Appellants in the instant

matter. However, another issue in that case (which is raised by Appellants in this

consolidated appeal as Ground 11), whether Florida Statute 316.850(3)(c) permits a

traffic infraction enforcement officer to delegate to a non-govemmental entity, such as a

private vendor of a municipality, his or her statutory duty to electronically transmit a

replica of traffic citation data to a court having jurisdiction over the alleged offense or its

traffic violations bureau, was left undecided. The Fourth District Court of Appeal noted

that because it found that the City was not authorized to outsource its statutority

mandated obligation to issue uniform traffic citations for red light camera violations, and

that dismissal was the proper remedy, it did not need to decide the second issue.

2
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THE PARTIES' ARGUMENTS

in Ground 11 of their initial brief, Appellants argue that the trial court erred in

failing to dismiss the uniform traffic citation due to nonepliance with the statutory

requirement that an officer confer jurisdiction upon the court by issuing the uniform

traffic citation and transmit said data to the court. Appellee, on the other hand, argues

that the police officer need not personally transmit the citation to the Clerk's Office.

Appellants allege that because the method of conferring jurisdiction upon the

court is expressly set forth in Section 316.850(3)(c), Florida Statute, failure to comply

requires dismissal of the citation. The facts are not in dispute. American Traffic

Solutions (ATS), the out-of-state corporation, was the entity which transmitted the traffic

citation data to the Clerk of the Court. Appellants allege that no statute authorizes this

to be done, but that the statute specifically requires that this act be completed by the

traffic infraction enforcement officer. Appellants further claim that in utilizing the

procedure that it did in the instant matter, the City of Fort Lauderdale unlawfully

contracted away the exercise of its police powers.

Appellee argues that Appellants fail to identify any statutory provision or other

controlling authority which prohibits a municipality from using a third-party to transmit or

file with the court the subject data. It argues that a proper interpretation of the statute

encompasses the City's ability to assign to ATS the transmission of citation data to the

court.

THE LANGUAGE OF SECTION 316.650(3)(c), FLORIDA STATUTE

The applicable statute, Section 316.650(3)(c), provides:

3
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If a traffic citation is issued under s. 316.0083, the traffic infraction
enforcement officer shall provide by electronic transmission a replica of
the traffic citation data to the court having jurisdiction over the alleged
offense or its traffic violations bureau within 5 days after the date of

issuance of the traffic citation to the violator.

OTHER COUNTY COURT

Although not controlling, this issue has been raised and analyzed in other county

trial courts. in State of Florida v. Arem, 19 Fla. L Weekly Supp. 500a (Broward Cty. Ct.

March 12, 2012) (the matter which was subject of appeal to the Fourth District Court of

Appeal, but which left this issue undecided), the Honorable Terri-Ann Miller, Broward

County Court judge, addressed the issue of the City of Hollywood's compliance with

Section 316.650(3)(c), Florida Statute:

A plain reading of this statute demonstrates the intent of the legislature, Florida
Statute 316.650(3)(c) requires that a traffic infraction enforcement officer, which
in this case was a CSO [Community Service Officer], provide the required
information to the Clerk, not for it be supplied to the clerk by a third party vendor.

There is no statute authorizing this process of having an entity other than the
Department of Highway Safety and Motor Vehicles, a county or a municipality,
electronically transmit a replica of the traflic citation data to a court havmg
jurisdiction over an alleged infraction. This data, once transmitted to the clerk of
a court, begins the procedure whereby a court might ultimately adjudicate the
matter. Therefore, here it has become that a third paity non-governmental entity
rather than a govemmentalone which in essence is conferring upon a court the
jurisdiction to hear a matter, contrary to the provisions of the statute.

Finding that the City was not in compliance with Section 316.650(3)(c), Florida Statute,

Judge Miller ruled that dismissal of the citation was the appropriate remedy.

In State of Florida v. Adams, 19 Fla. L Weekly Supp. 744a (Broward Cty. Ct.

May 16, 2012), the Honorable Fred J. Berman, Broward County Court judge, similarly

addressed the City of Davie's compliance with Section 316.650(3)(c), Florida Statute:

4
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. . . [d]efense counsel argued that dismissal was required because the City of
Davie was prosecuting uniform traffic infractions without complying with Fla. Stat.
§316.650(3)(c), which requires that traffic enforcement officers personally
electronically transmit a replica of the traffic citation to the court having
jurisdiction over the alleged offense.

À plain reading of the statute demonstrates the intent of the legislature. It
specifically requires that only a traffic infraction enforcement officer provide the
required information to the clerk, not a third party, such as a for-profit corporation.
The City's argument that ATS was authorized to make such communication with
the clerk is unpersuasive and is contrary to the intent of the statute.
The transmission of the citation to the Clerk of the Court begins the procedure
whereby a court may ultimately adjudicate the matter. Here, it is a third party,
for-profit corporation, and not a govemmental agency which, in essence, is
conferring jurisdiction upon the court to hear this matter. Regardless if the police
officer previously reviewed the information and accepted the violation in hrs
computer, it still must be issued by a govemmental agency, not by a corporation.
Although the officer may have reviewed the information and accepted it, the UTC
that was issued by the corporation was sent without further review by the officer.

Likewise, finding that the City was not in compliance with the statute, Judge Berman

ruled that dismissal of the citation was required.

Finally, in State of Florida v. Sury, 20 Fla. L. Weekly Supp. 1218e (Flagler Cty.

Ct. Aug. 21, 2013), the Honorable D. Melissa Moore Stens, Flagler County Court Judge,

addressed the issue of whether the City of Palm Coast complied with the statute:

[316.650(3)(c)] . . . requires that a traffic infraction officer provide the required
information to the Clerk of Court, not for this information to be provided to the
required individuals through a third party vendor. There is no statute that
authorizes an entity other than the Department of Highway Safety and Motor
Vehicles, a county, or municipality to electronically or otherwise transmit data,
specifically a replica or an electronic signed traffic citation to a court having
jurisdiction over the alleged infraction. The Uniform Traffic Citation in this case,
generated by American Traffic Solutions and distributed by Questmark, begin
(sic) the procedure by which the Court obtains jurisdiction and eventually
adjudicates the matter.

Nowhere does the Florida Statute authorize a third party vendor to circumvent
the Florida Statute §316.650(3)(c) by issuing and transmitting the Uniform Traffic
Citation.

As such, Judge Stens dismissed the citation.

S
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ANALYSiS

From the outset, this Court notes that while the Fourth District Court of

Appeal in Arem found it unnecessary to reach this specific issue because the first

issue was dispositive of the matter, its analysis on that first issue is greatly

instructive to this Court's analysis of the instant claim.

In Arem, the Fourth District Court of Appeal addressed the issue of whether

Section 316.0083(1)(a), Florida Statute, authorized a municipality to delegate and have

a private vendor actually issue uniform traffic citations, when notces of violation are not

complied with, where the only involvement of the traffic infraction enforcement officer in

the entire process is to push a buttort saying "Accept" after having viewed the image of

an alleged violation electronically transmitted by the vendor. The Court found that the

City was not authorized to delegate such police power, as "[s]uch outsourcing to a third-

party for-profit vendor of a city's statutorily mandated obligation to issue uniform traffic

citations for red light camera violations is contrary to the plain wording of the Florida

Statutes." Arem, 154 So. 3d at 361.

The issue in the instant case, like the issue in Arem, involves a matter of

statutory interpretation. "The interpretation of a statute in Florida is a legal matter and

subject to review de novo." Arem, 154 So, 3d at 362; Kasischke v. State, 991 So. 2d

803, 807 (Fla. 2008). "Counts strive to construe statutes to effectuate the Legislature's

intent." Amm, 154 So. 3d at 362. "To determine the intent, this court must first look to

the statute's plain language " /d. at 362. "[W]hen the statute is clear and unambiguous,

courts will not look behind the statute's plain language for legislative intent or resort to

rules of statutory construction to ascertain intent." Id. at 362.

6
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As applied in the instant matter, the plain language of section 316.650(3)(c)

mandates that "the traMc infrection enforcement of#cer shall provide . . . citation data to

the court..." (emphasis added.) The plain language of the statute appears clear and

unambiguous, in that it requires the traffic infraction enforcement officer to provide the

citation data to the court. The statute does not contemplate that such data may be

provided to the court by any other entity, let alone.a third-party vendor under contract

with the officer's agency.

As the Fourth District Court of Appeal held in analyzing its issue in Arem, and as

can be equally applied in the instant matter, "[w]hether the City has the authority to

outsource the issuance of these citations, or to outsource any otherstatutory duty, must

therefore be derived from the plain wording of the statutes. Here, the applicable

statutes are clear and unambiguous." id. at 363-364, The statute does not give the

authority to carry out this statutorily mandated duty to anyone other than the traffic

infraction enforcement officer.

CONCLUSION

Section 316.650(3)(c), Florida Statute, names a specific govemmental entity (the

traMc infraction enforcement officer), who is mandated to perform a specific act (shall

provide), in a specific manner with specific data (by electronic transmission a replica of

the traMc citation data to the courf...). The imposition of this explicit duty on this

specific govemmental entity is straightforward, clear, and unambiguous, and there is no

need to look behind the plain language to ascertain the Legislature's intent.

7
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The reasons as to why a specific govemmental entity is named in the statute

could be many-perhaps one would be to protect the integrity of the process whereby

the matter is placed in the hands of the court for adjudication, such that a govemmental

authority, and not an out-of-state corporation who stands to profit from each citation,

may be held accountable for this statutory duty. Nevertheless, this Court need not

speculate in order to reach the conclusion that this statutory duty is clearly and

unambiguously placed upon one specific govemmental entity: the traffic infraction

enforcement officer. Moreover, pursuant to Section 316.640(5)(a), the traffic infraction

enforcement officer who is responsible for carrying out this statutory duty must meet

specific requirements, including: (1) being an employee of the sheriffs or police

department; (2) successfully completing the program as described in the statute; and (3)

being physically located in the county of the sheriffs or police department. ATS

employees clearly do not meet these requirements. As the Fourth District Court stated

in Arem regarding interpretation of the applicable statute in that case:

. . . the statute does not authorize a private vendor to issue citations, either
expressly or impliedly.

Had the legislature intended to allow for delegation of this authority or
responsibility, just as it expressly allowed for delegating the review of the traffic
infraction . . . it could have easily done so. Under the clear wording of the statute
as enacted, it did not.

Id. at 364. Likewise, in this matter, Section 316.650(3)(c) does not authorize a private

vendor (or any entity other than the traffic infraction enforcement officer) to provide the

traffic citation data to the court, either expressly or impliedly.

For the reasons set forth herein, Appellee lacked the authority to delegate to a

private third-party vendor the ability to carry out the statutorily mandated duty of

8
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providing by electronic transmission the traffic citation data to the court. The process

utilized by Appellee does not comply with Florida Statutes, and in proceeding in such a

manner, the non-governmental corporation which stood to profit from each of the

citations was performing a duty which placed the matters in the hands of the court for

adjudication. As such, Appellants' motion to dismiss should have been granted on this

basis. Because this Court finds merit in this claim requiring dismissal of the citations, it

need not reach the other grounds raised by Appellants.

Accordingly, it is

ORDERED AND ADJUDGED that the trial couit's order denying Appellants'

motions to dismiss are hereby REVERSED and these matters are REMANDED to the

trial court for dismissal of the instant traffic offenses.

DONE AND ORDERED on this day of June, 2 m Cham rs, Fort

Lauderdale, Broward County, Florida.

MATT l. DESTR
CIRCulT JUD

Copies fumished to:

Honorable Steven P. Deluca

Jason T. Forman, Esq., Attomey for Appellants, 633 S. Andrews Ave., Ste. 201, Fort Lauderdale, FL 33301

Bradley H. Weissman, Esq., Attomey for Appellee, Asst. City Attomey, City of Fort Lauderdale, 1300 W. Broward
Blvd., Fort Lauderdale, FL 33312
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19 Fla. L. WeekIy Supp. 744a

Online Reference: FLWSUPP 1909ADAM

Criminal law - Traffic infractions - Red light cameras -- Motion to dismiss red light camera
citation is granted where city failed to meet condition precedent of mailing notice of violation by
first class mail within 30 days of alleged violation -- Additionally, dismissal is required because
city failed to prove that uniform traffic citation was delivered by certified mail within 30 days
after notification ofviolation and no more than 60 days after date ofviolation -- Evidence -
Mailiný, report sworn to by representative of private vendor in charge of operation of city's red
light camera program is not admissible where program operator has contracted for another
vendor to complete actual mailing task and there is no indication that representative of that
vendor has sworn to report's accuracy -- Even ifmailing report were admissible, it is insufficient
to prove delivery of documents - Printout from United States Postal Service website is
inadmissible hearsay - Contract between program operator and city which contains flexible
payment system that makes operator's full payment dependent on issuance of sufficient number of
citations violates statutory prohibitions on vendor receiving remuneration based on number of
violations detected -- Dismissal of traffic infraction is appropriate remedy for unlawful contract -
City's procedure of having program operator transmit replica of traffic citation to court having
jurisdiction of offense is contrary to requirements of section 316.650(3)(c), which requires that
traffic enforcement officers transmit replicas to court - Constitutionality of statute -- Section
316.0083, which sets up process by which person, who may not have been driver at time of
violation, may not be afforded notification of infraction is unconstitutional

STATE OF FLORIDA, Plaintiff, vs. JAY ADAMS, Defendant. County Court, 17th Judicial Circuit in
and for Broward County. Case No. 12-008172TI30A. May 16, 2012. Fred J. Berman, Judge.

ORDER GRANTING DEFENDANT'S MOTION TO

DISMISS RED LIGHT CAMERA CITATION

THIS CAUSE, having come before this Court on May 1, 2012, after a continuation of a trial challenging
a red light camera infraction, which was issued pursuant to Fla.Stat.§316.0083, also known as the "The
Mark Wendall Traffic Safety Program Act.". Counsel for the Defendant, counsel for the City of Davie,
Florida, and counsel for the Attorney General's office appeared before the Court. Defense counsel made
several arguments that this court should dismiss the Defendant's red light camera citation. These
arguments are outlined below.

Failure to Meet Condition Precedent(s)

Defense counsel argued that the City of Davie presented insufficient proof to demonstrate that the
statutory notification requirements set forth in Fla. Stat, §316.00083(1)(b) 1.a. were met prior to the
issuance of the uniform traffic citation. Defense counsel argued that this is a condition precedent to the
issuance of the uniform traffic citation and thus, dismissal is required if this condition precedent is not
met. Additionally, defense counsel argued that the City also failed to comply with the statutory
notification requirements for the uniform traffic citation, as set forth in Fla.Stat. §316.0083(1)(c) 1.a, b,
and d - another condition precedent to.prosecution.

This court finds that Elismissal is required because the City has failed to demonstrate that it has met the
condition precedent that the iiotice of violation was sent by first class mail, within thirty (30) days after
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the alleged violation. This court finds that it is a condition precedent for prosecution because additional
or further steps in the violator's prosecution depends on proof that the expiration of thirty (30) days from
the date of the notification has expired and that payment has not been timely made before additional
court fees, costs, and the issuance of the traffic citation can occur. See State v. Anderson, 781 So.2d 524,
526 (Fla. 5th DCA 2001) [26 Fla. L Weeldy D948b] (finding that failure to file traffic citation within
five days was not fatal only because, inter alia, "no further steps in the violator's prosecution depended
on the filing of the citation"); See also Konsulian v. Busey Bank N.A., 61 So.3d 1283 (Fla. 2d DCA
2011) [36 Fla. L. Weeldy D1164c] (the word "shall" in mortgage created condition precedent ofproof of
notice prior to commencement of legal action).

It is also deemed, a condition precedent because the notice of violation gives warning to the violator that
additional costs, as well as the issuance of a uniform traffic citation, will be occur for failing to comply
in a timely manner. Due process requires this warning, which is only demonstrated upon proof of
notification.

Indeed, in order for a uniform traffic citation to be issued, it must be demonstrated that the violator
failed to comply in a timely manner as set forth in the statute. See Fla. Stat. §316.0083 1(b). The. only
way to prove this is by showing that the notice ofviolation was sent in a timely manner by first class
mail and that the alleged violator did not pay the $158 within thirty (30) days of being titnely.notified.
Only after these are demonstrated can a uniform traffic citation be issued. Because proof of statutory
compliance is a condition precedent, failure to prove this must result in dismissal of the defendant's
uniform traffic citation.

Additionally, dismissal is required because the City has failed to prove that the uniform traffic citation
that was issued was delivered by certified mail within thirty (30) days after notification and no more
than sixty (60) days after the date ofviolation. See Fla. Stat. §316,0083(1)(c)1.

The City ofDavie attempted to demonstrate that the notice requirements were complied with by
introducing a detailed mailing report provided by ATS, the for-profit corporation in charge .of the daily
operation of the city's red light camera program. The purpose ofthis report was to demonstrate the
mailing process used in sending the notice ofviolation and the uniform traffic citation, as well as when
the process was completed. The report was sworn to by an ATS representative. However, ATS has
contracted with another vendor to complete the actual task of mailing. There is no indication that a

representative ffom this "other vendor" has sworn to the report's accuracy.1 This report is not admissible
into evidence and is rejected by this Court.

Nevertheless, for the sake of argument, even if the detailed mailing reports were·admitted, it was
insufficient to prove delivery of the documents. Unlike other statutes, proof that the citation or notice
has been mailed is not sufficient to demonstrate notification under the statute. This is because the
legislature limited the manner which the Appellee could prove notification because "delivery of the
traffic citation constitutes notification under this paragraph." See Fla. Stat. §316.0083(1)(c) 1.b. Thus,
the Attorney General's reliance on State ex rel. Murphy-McDonald Builders' Supply c. v. Parks, 43
So.2d 347 (Fla. 1949) is misplaced.

Tlie City has attempted to meet this requirement of actual delivery by presenting the court with a
printout from the United States Postal Service website. However, case law is clear that an internet
printout, even from a governmental agency, constitutes inadmissible hearsay. See Whitley v. State, 1 So.
3d 414 (Fla. 1st DCA 2009) [34 Fla. L. Weekly D359b].(Florida Department of Corrections website
printout indicating the date which Defendant was released from prison was inadmissible hearsay). As
such, the City has failed to meet either condition precedent and thus, either failure requires dismissal.
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Unlawful Contract Between ATS and The City of Davie

Defense counsel also argued that the contract entered into between the City of Davie and ATS violates
Fla.Stat. §316.0083(1)(b)4, as well as Fla.Stat. §318.15(15)(d). These statutes speciEcally provide that
"a manufacturer or vendor may not receive a fee er remuneration based upon the number of violations
detected for the use of a traffic infraction detector". Defense counsel argues that section 5(5.4) of the
contract violates thesaforementioned statutes.

This section, entitled "flexible payment plan", guarantees that the City of Davie will recover enough
revenue to cover the monthly fee established by ATS. It guarantees that if sufficient funds are not
recovered, then ATS will reduce its monthly fee, and the shortfall is tolled until time to repay. The .
provision provides that if at the end of the term of the contract, that shortfall is not repaid by the City of
Davie, that amount will beforgiven by ATS, and ATS agrees to waive its right to recover any
outstanding balance.

This contractual provision is similar to other provisions which have been found to be unlawful and

contrary to statute. Specifically, in State v. Machiavellopalet,lBroward County Court Judge DeLuca
found that a similar contract entered into between the City of Sunrise and American Traffic Solutions
was unlawful because the flexible payment plan provision violated Fla. Stat. §316.0083 (1)(b)4. In State
v. Casey et al, an En Banc panel ofnine (9) County Court Judges in the Orlando area ruled that
numerous contracts, including some by ATS, involved similar unlawful cost protection provisions in
violation of Fla. Stat. §316.0083(1)(b)4. In this En Banc decision, the court relied upon the below listed
Daugherty decision and found that the cost neutrality.provision in the agreement between the City of
Orlando and its vendor, Laser craft, was unlawful.

In People v. Daugherty (2011) 130 Cal. Rptr. 3d 837, the court found that a similar provision was
unlawful because it violated the Califomia vehicle code's prohibition against these type ofprovision.
The Daugherty court aptly articulated how the cost neutrality provision works:

To illustrate, if only one citation was issued every nionth for the period of the contract,
Redflex would never receive the full monthly payment it would otherwise receive if there
were sufficient citations issued to cover the monthly fixed fee. In other words, Redflex's full
payment is dependent on the issuance of a sufficient number of citations.

The more citations issued, the more Redflex would receive, up to the cap. That type of
arrangement has been prohibited by the legislature's broad prohibition ofpayments based on
the number of citations generated, and cannot be upheld. Daueherty at 840.

I ikewise, this court also finds the reasoning ofDaugherty and Casey et al to be instructive. As such, this
court, just like in Machiavellopalet, expressly finds that the contract between ATS and the City ofDavie
is unlawful.

Although this court recognizes that civil remedies may be available to the Defendant, this Court finds
that the appropriate remedy for the contractual violation is dismissal of the traffic infraction. Dismissal
is required because the City of Davie, and thus, its Police Department, has knowingly entered into an
unlawful contract, thereby giving incentive to a for-profit corporation, ATS, to generate violations, all -
done with law enforcement's knowledge. This is an unacceptable due process violation resulting in
dismissal of the defendant's uniform traffic citation.

Failure of the Officer to Issue the Citation
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Additionally, defense counsel argued that dismissal was required because the City of Davie was
prosecuting uniform traffic infractions without complying with Fla.Stat. §316.650(3)(c), which requires
that traffic enforcement officers personally electronically transmit a replica of the traffic citation to the
court having jurisdiction over the alleged offense.

In this case, although the police officer believed that ATS was communicating with the Clerk of Court
once the UTC was issued, the police officer had no personal1mowledge of the communication, what
information was sent to the clerk, nor when it was done. Additionally, although not dispositive, there
was also no testimony that it was actually done.

A plain reading of the statute demonstrates the intent of the legislature. It specifically requires that only
a traffic infraction enforcement officer provide the required information to the·clerk, not a third party,
such as a for-profit corporation. The City's argument that ATS was authorized to make such
communication with the clerk is unpersuasive and is contrary to the intent of the statute.

The transmission of the citation to the Clerk of the Court begins the procedure whereby a court may
ultimately adjudicate the matter. Here, it is a.third party, for profit-corporation, and not a governmental ·
agency which, in essence, is conferring jurisdiction upon the court to hear this matter. Regardless if the
police officer previously reviewed the information and accepted the violation in his computer, it still
must be issued by a governmental agency, not by a corporation. Although the officer may have reviewed .
the information and accepted it, the UTC that was issued by the corporation was sent without further
review by the officer. This Court has considered the reasoning set forth in State v. Arem (Brovtard
County Case No. 11-06827TI40A) and finds it to be persuasive. Dismissal is required.

The Statute Violates Due Process

This court recognizes that these alleged violations are traffic infractions, not criminal casesÃ However, .
the court has considered the lasting effects that traffic infractions can have on a citizen's driving record
and their ability to maintain employment. The court is acutely aware of the possibility that if a citizen
does not timely address and resolve the traffic infraction, a suspension of their driver's license could
occur. Ultimately, it could result in one's liberty being affected. The framers of the Mark Wandell
Traffic Safety Program seemed to have forgotten these critical considerations.

By choosing to use technology that only captures the rear of the vehicle (not identifying the driver), our
legislators chose to accept the risk that a person, who may not have been the driver, but merely the
owner of a vehicle, may have to answer for a traffic infraction that he/she did not commit. The same
legislature chose to require that the UTC be sent by certified mail, but then not require a signature upon
receipt or return receipt via the "green" card.

This statutory scheme sets up a process where a citizen, who may not have been the driver, will not be
afforded notification of the infraction. This court is not willing to accept those risks, and finds that this
law is unconstitutional, as it violates a citizen's due process rights, as a conferred by Article I, section 9
of the Florida Constitution.

This court is troubled by the disparate treatment of those charged with rimning a red light after being
observed by apolice officer versus being captured by a red light camera. In the traditional.scenario, a
police officer hands the violator the traffic citation, and it can be addressed immediately. The
presumption of innocence exists. The police officer is subject to cross examination and the admissibility
of the evidence is determined using our traditional rules of evidence. .
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In contrast, a red light camera violation may be mailed by regular mail within thirty (30) days of the
alleged violation. This lapse in time can severely affect one's ability to prepare an adequate defense. The
Defendant is presumed to be the driver, simply because his name is the first to appear on the vehicle's
registration. In red light camera cases, the traditional rules of evidence seem to have been disregarded.

Photographic and video evidence ofthe rear end of the vehicle, without identifying the driver, are to be
automatically admitted without proper authentication or foundation. This evidence then shifts the burden
to the Defendant to prove that he was not the driver. This procedure is in sharp contrast with our
traditional rules of evidence and case law and cannot be accepted by tbis Court.

Had the consequence for non-payment of a UTC issued under this section been a civil lien, payable at
the time of renewal of one's driver license or vehicle registration, and not the suspension, of one's driver
license, this Court would be less concerned with the statutory scheme. But to potentially suspend a
citizen's license, when identity has not been established, notification has not been proven, proof of
mailing from the company that actually completed the task ofmailing is lacking, and without admissible
proof of delivery, violates all notions of fairness and due process.

As such, this court finds Fla. Stat. §316.0083 unconstitutional because it violates the due process clause
of Article I, section 9, of the Florida Constitution. Dismissal is required.

IThe court does not intend to imply that ifthe report was sworn to by the "other vendor", then it would
have been deemed admissible.

2Case no.: 11-071384TIÓ20A

SThe court finds that they are quasi-criminal proceedings since infractions must be proven beyond, a
reasonable doubt and are governed by rules similar to the Florida Rules of Criminal Procedure, speedy
trial, etc.

* * *
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IN THÉ COUNTY COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT, IN AND FOR
BROWARD COUNTY, FLORIDA

RULING IN RED LIGHT CAMERA CASES

In the matter of The Town ofDavie v Jay Adams, 12008172TI30A, this Court found that

the procedures utilized & law applied in those cases involving "Red Light Cameras" tickets are

unconstitutional. Until such time as this Court is reversed by an Appellate Authority this order

shall stand and apply to all "Red Light Cases" presently pending and to be submitted.

Accordingly, the Clerk of the Court is directed to dismiss all "R.ed Light Camera Cases" filed by

The Town of Davie.

DONE AND ORDERED in Chambers, at Plantation, Broward County, Florida this

day of , 2012.

THE HONORABLE FRED J. BERMAN
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IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA

THIRD DISTRICT

DECEMBER 30, 2015

FLORIDA ATTORNEY GENERAL, etc., 
et al.,

CASE NO.: 3D15-2303, 3D15-2271

Appellant(s)/Petitioner(s),
vs. L.T. NO.: A369OZE
LUIS TORRES JIMENEZ, 
Appellee(s)/Respondent(s),

Appellee’s December 28, 2015 motion to supplement the record is 

granted, and the record on appeal is supplemented to include the documents filed 

separately.

cc:  Louis C. Arslanian
Office Of Attorney General
Joseph H. Lang, Jr. 
Christopher J. Stearns

Edward G. Guedes
Ted L. Hollander

Samuel I. Zeskind
Robert E. Dietz, Jr. 
Jerry D. Hamilton
Krista A. Sivick

ts
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1 

 

PRELIMINARY STATEMENT 

 

 Appellants City of Aventura (―the City‖) and the Attorney General (―AG‖) 

appeal a county court order, dismissing a traffic citation for a red light camera 

violation while certifying questions of great public importance for review by the 

District Court of Appeal.  Appellee will be filing one answer brief to address all 

arguments presented by Appellants and Amici.  All citations to the record shall be 

by the term ―R‖ followed by the page; to the supplemental record as ―SR‖ and 

appendix (containing the ―BRQ‖) as ―A‖ followed by the page number.  The City’s 

Initial Brief will be designated as ―City IB.‖  The AG’s Initial Brief will be 

designated as ―AG IB.‖  All emphasis is added unless otherwise noted. 

I. STATEMENT OF CASE AND FACTS 

 Appellee does not dispute the majority of the facts presented by Appellants.  

However, some discrepancies and omissions of key facts will be addressed.  

Further, because based on the trial court’s order, the instant case involves analysis 

of City of Hollywood v. Arem, 154 So. 3d 359 (Fla. 4
th
 DCA 2014), rev. denied, 

168 So. 3d 224 (Fla. 2015), on the same process and same legal issues, a recitation 

of the history of that matter, the Wandall Act, previous red light camera cases, and 

the parties’ positions below is necessary, as well.   

Appellants acknowledge that the private enforcement contractor—American 

Traffic Solutions (―ATS‖)––is under contract to screen images for violations and to 
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decide under the contract whether ―recorded images…clearly fail to establish the 

occurrence of an infraction.‖ City IB. 4; AG IB. 33. They repeatedly refer to 

Business Rules Questionnaires (―BRQ‖) throughout, asserting that the BRQs serve 

as ―guidelines‖ by which ATS is purportedly not exercising ―unfettered‖ discretion 

under the contract to forward or not forward images to the local government. 

Neither sufficiently addresses what BRQs contain, how they are formulated, 

and how they are implemented to execute ATS’s enforcement responsibilities 

under its contract, even though the BRQs directly evidence the boundaries of that 

discretion. Accordingly, Appellee, pursuant to Rule 9.210(c), Fla. R. App. P., 

surveys these facts in addition to the previous red light camera litigation in Masone 

and Arem based on the arguments and references made below.  

A. ATS promulgates prosecutorial and legal regimes called BRQs for 

the City and each contracting local government statewide; and ATS 

issues the charging document and transmits it to the court. 

 

The City’s representative, Sergeant Burns, testified that ATS issues the 

document charging red-light violations, the Uniform Traffic Citation (―UTC‖), and 

transmits the UTC to the court having jurisdiction over the matter.  R. 1307-1308. 

As stated in the record below, the City and other local governments also 

regularly delegated to ATS creation and proposal of prosecutorial ―guidelines‖ 

known as ―BRQs,‖ defining, among other things, what constitutes a red-light 

violation and how it may prosecute red-light violations in the City’s and other local 
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governments’ specific jurisdiction.  The delegation of rule creation and discretion 

to ATS to suggest prosecutorial criteria occurs uniformly and systematically 

statewide, and ATS creates the BRQs at issue here from a uniform template. R. 

254-279 / A. 1-26.  Every BRQ, along with the contract,
1
 gives ATS discretionary 

initial review of images to determine whether a violation is present.    

Whatever the local government such as the City here chooses, under the 

BRQ enforcement system and contract established by ATS, ATS always makes the 

initial decision of which driver meets the criteria for prosecution and which one 

does not. R. 1376, l. 1-4 (ATS is contractually bound by the BRQ);  1382, l. 6-17 

(all review by ATS in every city anywhere is always done through a BRQ). 

Nevertheless, ATS (not the City) fashioned the BRQ to permit the City to 

make specific choices about prosecutorial and legal thresholds and criteria from a 

set universe of choices to be adopted in that jurisdiction, not other localities, to 

define and prosecute red-light camera violations. R. 256.  These chosen criteria 

are, as a matter of course, not made under a local ordinance, but purportedly with 

reference to Sections 316.0083, 316.074 and 31075, Florida Statutes, part of the 

statewide traffic code (R. 254/A. 1), which the Florida Legislature has mandated be 

uniform throughout Florida. The record as detailed below shows that these ATS 

criteria, based on choice, vary from the state’s uniform traffic code.  

                                                 
1
   The record is clear that ATS always uses a BRQ for any City.  However, the 

record is unclear whether the BRQ, not signed, are actually part of the contract. 
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B. Through the BRQs, the City delegated to ATS the power to 

promulgate and enforce rules detailing specific enforcement 

thresholds and criteria of what constitutes a red-light camera 

violation under State law. 

 

1. ATS drives and controls the BRQ substance and process by allowing 

each City, through a range of options, how it wishes to define State 

law. 

 

Section 4 of the ATS BRQ template proposed to the City is entitled 

―Definition of a Red Light Violation.‖  R. 256/A. 3. When questioned about that 

Section, City witness, Sgt. Burns, testified in the trial court about the central, 

predominant role ATS plays in developing and promulgating BRQs, including 

providing both questions and answers to the preprinted criteria ATS creates, to 

which the City acquiesces: 

Q. (By Mr. Hollander) If we could, Sergeant, can we look at Section 

4.2 of the BRQ? Section 4.2 -- and each of these sections, ATS gives 

you possible choices for answers, right? 

 

A. Yes, they do. 

 

Q. You don't make them up yourself? They will give you A or B or C 

and then you pick of the given choices; is that right? 

 

A. Yes. 

 

Q. It doesn't look like you created your own answers. You just kind of 

acquiesced to one of the options they had given you. Is that the way it 

was? 

 

A. If there was something different than what we wanted, we would 

have brought that to their attention.  R. 1288.  

 

Sgt. Burns confirmed that ATS – not the City – was the creator of the BRQs: 
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Q. So since you mentioned that, can you explain to me how the BRQ 

is created? 

 

A. It was brought to us by ATS, our vendor, and there is a series of 

questions and scenarios asking how they would like them to handle 

different situations regarding red light violations and the processing of 

those violations. 

 

Q. And so who made the determination in regard to the answers in the 

BRQ? 

 

A. We did, the City, myself, the chief and –  R. 1233-1234. 

2. BRQs constitute specific substantive and prosecutorial rules.  

Every BRQ, along with the contract, give ATS a discretionary initial review 

of images to determine whether a violation is present, but in Section 4.1 of the 

BRQ template, ATS provides a choice of four different lines of demarcation the 

local government must choose to be utilized by ATS initially in determining if a 

violation occurred within its particular jurisdiction, either: 

1) behind the stop line; 2) behind the prolongation of the curb; 3) 

behind the crosswalk; or 4) behind which ever line the tires will hit 

first.  R. 256 / A. 3. 

  

Similarly, in BRQ Section 4.2, each local government including the City is 

then given the option of delegating to ATS the initial determination of whether to 

prosecute a driver when a video recording shows the positioning of the front tires 

of a vehicle in relation to the line of demarcation (chosen by each local 

government including the City in Section 4.1) as being either ―on‖ or ―slightly 
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over‖ the line of demarcation.  As ATS proposes, under those circumstances, it has 

the discretion, after reviewing the images, to:  

1) pass to police review; 2) pass to police review as long as there is a 

video clip which shows the tires were behind the line when the light 

turned red; or 3) Reject.  R. 256 / A. 3. 

  

In Section 4.3 of the BRQ (entitled by ATS ―Violation definition – straight 

and left) ATS also gives each local government, including the City, the option of 

delegating to ATS the initial determination of whether to prosecute a driver when 

evidence shows the back tires in relation to the chosen line of demarcation:  

1. back tires of vehicle crossed the line of demarcation; 2.  Entire 

vehicle crosses the line of demarcation; or 3.  Vehicle completely 

through the intersection.  R. 257 /A. 4. 

  

Section 4.7 of the BRQ indicates when a case may proceed without a video, 

specifying that ATS may proceed if the photographs provide ―sufficient evidence 

of the violation.‖ R. 258 / A. 5. In BRQ Section 4.4 (entitled by ATS ―Violation 

definition – right hand turn‖), similarly provides the local government, including 

the City, the option of delegating to ATS the initial determination of whether to 

prosecute a driver for a violation of state law, when his or her:  

1. Vehicle did not come to a full complete stop on a right hand turn; or 

2. Vehicle slow-rolled but exceeded a specific speed.  Vehicle is 

going ___ MPH or greater.  R. 257 / A. 4. 

 

 In the instant case, the City gave to ATS the discretion and power to conduct 

an initial review to determine evidence of a violation.  The record shows that the 
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City acquiesced in ATS’s BRQ regime proposal making the stop line as its line of 

demarcation as the threshold for prosecuting violations (R. 256; 1288), even 

though it had intersections within its City that did not even have a stop line.  R. 

1408-1409.   In addition to this enforcement threshold, the City delegated to ATS 

the complete discretion to determine whether ―sufficient evidence” was present 

when videos were ―not available,‖ and photos showing the front tires were behind 

the line when the light turned red, which in turn triggered ATS’s forwarding those 

images on to the City.  R. 257-58 / A. 4-5.  

Regarding the back tires, the City likewise chose to delegate to ATS the 

complete discretion to determine whether an enforcement threshold was met when 

images indicated the entire vehicle had crossed the line of demarcation, which then 

triggered ATS’s sending those images to the City.  R. 257.  Finally, as to right turn 

violations, the City filled in the BRQ blank indicating ―15‖ mph as the threshold 

for prosecuting violations and delegated to ATS the complete discretion to 

determine when that threshold had been met, then passing on images.  R. 257/A. 4.   

3. The delegation to ATS via BRQs creates local variants on 

substantive and prosecutorial standards. 

 

Regarding the BRQ template ATS provided to each local government, in the 

lower court, the AG confirmed in the record below that the routine delegation to 

ATS to decide which images to forward for prosecution, may be triggered by a 

different speed threshold according to the choice of the local government, noting: 
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For example, a city may not want to prosecute vehicles making right 

hand turns on red that are traveling less than 10 miles per hour. 

Therefore, the Vendor is instructed [to] place those videos into a 

"non-working" date queue.  R. 44, n. 8.   

 

The upshot, in addition to the discretion to initially review images always 

given to ATS, is that in a local government embracing this threshold proposed in 

the ATS BRQ template, if a vehicle is traveling 10 mph or less, there is no 

violation and no prosecution; whereas, in Aventura, those traveling 50% faster [15 

mph] are not prosecuted.  Regarding the determination of 15 mph as the 

prosecutorial and substantive legal threshold, Sgt. Burns testified: 

Q. Can you explain why the City gave that directive to the ATS? 

 

A.   Vehicles making a right-hand turn after you come to a full and 

complete stop, under the red light camera state statute, they are 

allowed to make a right-hand turn in a reasonable and prudent 

manner. To get rid of violations that were so slow that we wouldn't 

approve them anyway, we established a speed threshold of 

approximately 15 miles an hour - - 15 miles an hour so that violations 

that were less than that would not be reviewed.  R. 1239. 

 

The AG, during closing argument, acknowledged that each local government 

had a BRQ regime, but it was unique in some sense to that jurisdiction: 

MR. DIETZ: Your Honor, the business rules are the unique -- well, 

actually, the contract and the business rules are the uniqueness that all 

cities have, which is the reason why I'm going around the entire state 

doing these hearings. So they are unique, each - - R. 1465-166. 

 

In this vein, ATS’s employee, Ms. Duff, testified that each local 

government’s BRQ choices may differ in its processing details: 
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Q. (By Mr. Hollander) So this BRQ is entitled Business Rules 

Questionnaire. You said it's the City's guidelines, essentially, for how 

your city should process the violations in their community in the city? 

 

A. It is the City's document, yes.   

 

Q. Special to that city? 

 

A. Yes, it is.  R. 1408. 

 

 

Q. (By Mr. Hollander) Each of those cities around the country has 

their own individual BRQ? 

 

A. Yes, they do.  R. 1422. 

 

 ATS employees or ―event processors‖ must undergo one week of training to 

learn to how to apply BRQ in a given local jurisdiction because of the extent of 

each one’s BRQ. R. 1370-1371. Ms. Duff also testified that, because of each local 

government’s potentially differing substantive rules, learning another local 

government’s BRQ was ―a big leap‖ for a new employee, necessitating that the 

employee remain on enforcement review of each local government’s red-light 

camera for eight weeks.   R. 1378-9, R. 1379-80.  

Ms. Duff indicated further that ―event processors‖ were required to review 

110 events per hour. SR. 24.  Failure to adhere to this pace would result in their 

termination. Id. One-hundred ten events per hour averages to approximately 30 

seconds for each review. Id.  During this 30 seconds, the event processor must 
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watch the 12 second video at least once, review the 3 still photographs and then 

review the BRQ.  Id. 

4. Local Governments’ delegations to ATS and the resulting BRQ 

criteria and thresholds are not found in state statutes.  

 

Based on the foregoing options provided by ATS and confirmed by the City, 

the trial judge found that any image of a vehicle going less than 15 mph would not 

be prosecuted at least in Aventura, discerning that, as evidenced by the 

ATS/Aventura BRQ:  

Regarding right turns on red, if the vehicle did not make a full and 

complete stop, but slow-rolls through the turn and indicated speed is 

less than fifteen (15) miles per hour, the directive is not to forward.  

This is because the statute only requires the turn be made in a careful 

and prudent manner and the City’s police have determined that they 

will not prosecute on vehicles going under that threshold speed.  

R.1521. 

 

The ―statute‖ the trial judge was referring to was Section 316.0083(1)(a), 

Florida Statutes, which, contrary to the ATS BRQ process, mandates uniform state 

law regarding a red light violation.  Under that Section, only a right turn on red not 

done in a ―careful and prudent manner‖ –without any reference to speed as 

specified for the City in the BRQ– is prohibited.  According to the statute: 

. . . A notice of violation and a traffic citation may not be issued for 

failure to stop at a red light if the driver is making a right-hand turn in 

a careful and prudent manner at an intersection where right-hand 

turns are permissible . . . § 316.0083 (1)(a), Fla. Stat. 
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Nowhere in the state statute is any particular speed set forth as to what is 

―careful and prudent.‖  While every BRQ gives ATS a discretionary initial review 

of images to determine whether a violation is present, under the BRQ template 

provided by ATS to the City, however, ATS proposes a speed threshold for a 

violation, allowing a local government including the City to choose its own speed 

threshold, as to what would or would not per se constitute a violation, without 

regard to that uniform and proper “careful and prudent manner” standard.  

Besides Section 316.0083, the other state statutes expressly referenced in the 

BRQ, Sections 316.074(1) and 316.075(1)(c)1 [R. 254], reveal inconsistencies 

between specific BRQ thresholds ATS creates, and state law.  They provide, in 

relevant part: 

316.074 Obedience to and required traffic control devices.— 

(1) The driver of any vehicle shall obey the instructions of any 

official traffic control device applicable thereto, placed in accordance 

with the provisions of this chapter, unless otherwise directed by a 

police officer, subject to the exceptions granted the driver of an 

authorized emergency vehicle in this chapter
2
. 

 

316.075 Traffic control signal devices.— 

(1) Except for automatic warning signal lights installed or to be 

installed at railroad crossings, whenever traffic, including municipal 

traffic, is controlled by traffic control signals exhibiting different 

colored lights, or colored lighted arrows, successively one at a time 

or in combination, only the colors green, red, and yellow shall be 

                                                 
2
   The BRQ give each City the option of how to deal with an emergency vehicle 

that ran a red light with its lights on; or, with its lights off.  R. 259. 
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used, except for special pedestrian signals carrying a word legend, 

and the lights shall indicate and apply to drivers of vehicles and 

pedestrians as follows: 

 

*** 

 

(c) Steady red indication.— 

1. Vehicular traffic facing a steady red signal shall stop before 

entering the crosswalk on the near side of the intersection or, if none, 

then before entering the intersection and shall remain standing until a 

green indication is shown; however: 

 

a. The driver of a vehicle which is stopped at a clearly marked stop 

line, but if none, before entering the crosswalk on the near side of the 

intersection, or, if none then at the point nearest the intersecting 

roadway where the driver has a view of approaching traffic on the 

intersecting roadway before entering the intersection in obedience to 

a steady red signal may make a right turn, but shall yield the right-of-

way to pedestrians and other traffic proceeding as directed by the 

signal at the intersection, except that municipal and county 

authorities may prohibit any such right turn against a steady red 

signal at any intersection, which prohibition shall be effective when a 

sign giving notice thereof is erected in a location visible to traffic 

approaching the intersection. 

 

These state statutes set forth the applicable lines of demarcation; while, as 

detailed in the BRQ template, each locality chooses its own line of demarcation.  

These statutes do not address the positioning of front or rear tires, as well.  Nor as 

stated above, is speed addressed. In short, the ATS BRQ legal and prosecutorial 

thresholds exceed what Florida’s uniform traffic code allows.  R. 254-259. 
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What the Wandall Act does allow is for the agent to ―review‖ the images 

from a red-light camera, with ―review‖ being the only operative verb used by the 

Legislature authorizing what the agent may do:   

§316.0083(1)(a): . . . This paragraph does not prohibit a review of 

information from a traffic infraction detector by an authorized 

employee or agent of the department, a county, or a municipality 

before issuance of the traffic citation by the traffic infraction 

enforcement officer. 

 

At trial, ATS employee, Ms. Duff, testified that ATS could and does 

perform a ―review‖—deemed a ―pre-review‖ as part of its ATS’s service to the 

City, to screen out unusable images: 

Q. I know you started to describe this before. Would you describe in 

more detail what it looks like when a processor is sitting down at the 

computer, what images they have at their disposal and what they are 

looking at on the computer screen? 

 

A. They have two still images, and what they call an overview one 

and an overview two or AB. I guess they are interchangeable to some 

degree. And then they have the video of that. It is a 12-second video. 

They are going to look at the A-shot, the B-shot. They are going to 

look at the video, and they are going to make sure everything matches. 

Then the system will provide the zoom image, if you will, of the rear 

shot, and they are going to make sure that that actually captured the 

right vehicle at the right lane. They are going to make sure that the 

license plate was captured because they have to do an optical 

character read to the system. The system does a lot of things 

automatically.  They are going to make sure the system automatically 

captures the plate correctly and the state correctly, and they are going 

to accept that, pass that through for the DMV first and then it will go 

to the city.  R1376. 

 

Q. So this prereview process, that's a service that ATS gives the city? 
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A. Yes. It is a pre -- it is the presorting review because, you know, 

things come from the roadside that are not -- that we would not send 

through the CD for their review. It could be that the camera misfired 

or it could be that there is no plate on the vehicle. So those are the 

things that from a pre-source perspective the police cannot do 

anything with them.  R. 1381. 

 

5. Despite Appellants’ assertions, the City’s BRQ enforcement regime 

went unchecked. 

 

The AG states that Sgt. Burns testified that he has reviewed the images that 

ATS has determined not to forward to the City.  AG IB. 9.  The City states that 

Sgt. Burns testified that he reviews ―a report‖ of the images that are not forwarded 

by ATS.  City IB.  6.  Neither of these statements comports with the Record.  Sgt. 

Burns was emphatic that he never once reviewed the images ATS decided not to 

send to determine or check if ATS’s discretion was properly exercised: 

 Q. And do you know whether the videos that do not meet the 

requirements of the BRQ, whether they are also still available for the 

City's review? 

 

A. Yes, they are. 

 

Q. So who makes the determination whether or not to review those 

other videos that are not initially forwarded? 

 

A. We -- we have no reason to review the videos. We don't request 

them.   

 

Q. Well – 

 

THE COURT: Do you ever request any of those? 

 

THE WITNESS: Yes, we have. 
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THE COURT: What was the purpose of that? 

 

THE WITNESS: For other criminal violations or to identify vehicles 

in a specific area. 

 

THE COURT: It wasn't done to review the work specific to this issue 

by ATS? 

 

THE WITNESS: No, sir.  R1253.  

The AG additionally cites to page R. 1315-16: ll. 21-16 to support the 

argument: ―The City has reviewed video events not placed in the working queue 

and it has not found error by ATS processors;‖ and it cites to R1317: ll. 11-16 to 

support the argument that ―Aventura’s Sergeant Burns testified that he reviewed 

videos that had not been placed in the working queue, and the Sergeant did not 

find any violation of the Business Rules.‖ (emphasis provided). AG IB.  9.  The  

testimony from those Record pages belies the AG’s unqualified assertions and 

demonstrates that the City’s review happened in only one or two isolated instances: 

Q. Other than the one time when there was the power failure, was 

there any other time that you found that ATS was not following the 

business rules for those videos that you reviewed that were not sent by 

ATS? 

 

A.  I have found instances that – because of the limitations of the 

equipment, that violations had occurred simultaneously.  For instance, 

a vehicle in lane two and a vehicle in lane three also ran the red light.  

However, the violation sent to us didn’t capture both violations. 

 

Q. But the one violation was not captured, right? 

A. One violation, that information was not sent to us. 
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Q. And so you determined from a contact from ATS why that was? 

A. Yes. 

 Q. Other than that have you ever found that ATS was not following 

the business rules? 

 

A. I had not.  R1316, l. 21 – 1317, l. 16. 

Q. (By Mr. Dietz) Okay. Based on the videos that you reviewed, you 

have told us two instances where you contacted ATS. Other than that, 

for the videos you reviewed, have you ever found that ATS was not 

following the business rules? 

 

A. No.  R. 1317, l. 11-16. 

 Contrary to the Appellants’ implications, therefore, Sgt. Burns’ testimony 

indicates that he never reviewed any images from the thousands not forwarded by 

ATS and placed in the non-working queue, for accuracy of ATS’ discretion and 

rejection.  Further, the ―report‖ the City alludes to was a not review of the actual 

images ATS decided not to forward – those images are not reviewed. R. 1522.  

C. Masone, Arem, the Wandall Act,  local government powers, and the 

principles of preemption and uniformity all serve as the backdrop 

for the instant case. 

 

 The lower court found, and the parties argued this case upon principles 

stated in prior red light camera cases, Masone and Arem, both cited in the motion 

to dismiss. R. 13-19.  See also 1048-1082; 888-1047; 1518-1533 and SR. 1-40. 

1. Masone and preemption principles dictate traffic laws enforced 

in this state regarding red-light cameras must be uniform, a 

principle admitted by Appellants in the lower court. 
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In Masone v. City of Aventura, 147 So. 3d 492 (Fla. 2014), the Supreme 

Court struck attempts by local government to run local red light camera programs 

prior to enactment of the Wandall Act.  Regarding municipal power, the Court, 

citing to Article VIII, section 2(b) of the Florida Constitution and Section 166.021, 

Florida Statutes, recognized that in Florida, municipalities have broad home rule 

powers, and ―may exercise any power for municipal purposes except as otherwise 

provided by law.‖  Id. at 494-495.  The Court further noted that where a matter was 

expressly preempted, the exception to broad power applied.  Id. at 495. 

 The Supreme Court in Masone, then cited to two different sources of express 

preemption, Sections 316.002 and 316.007, Florida Statutes.  Id.  The Court also 

cited to ―a legislative purpose of uniformity‖ in Chapter 316, as stated in the first 

portion of Section 316.002, ―[i]t is the legislative intent in the adoption of this 

chapter to make uniform traffic laws to apply throughout the state . . .‖  Id. 

 Concluding that each city’s ―enforcement system for the disposition of red 

light violations [ ] [wa]s entirely separate from the enforcement system established 

under chapters 316 and 318,‖ (Id. at 497)—what Justice Pariente, author of the 

dissent, characterized as a ―municipal enforcement regime‖––the Court struck all 

violations in each city that occurred prior to the enactment of the Wandall Act, 

which legislation ―authorized––subject to statutory requirements––the use of red 

light traffic infraction detectors by local governments . . .‖  Id. at 494. 
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2. Section 316.0076 enacted as part of the Wandall Act preempts 

the regulation of red light cameras to the state, and Appellants 

admitted in the lower court that preemption applied. 

 

In the proceeding below, Appellants cited extensively to the Wandall Act 

and the bills and reports of the Legislature in creating the Act. See, e.g., AG IB. 1-

2.  Appellants made similar citations in the lower court, too, the AG, noting, in its 

response to Appellee’s motion to dismiss that the Wandall Act was not one statute, 

but a series of statutes, including, Section 316.0083, authorizing the use of red light 

traffic infraction detectors by local governments; and, Section 316.0076, expressly 

preempting regulation of red light cameras to the state. R. 35 (n. 1).   

Section 316.0076, Florida Statutes, contains an express preemption to the 

state of red-light camera regulation, providing that ―[r]egulation of the use of 

cameras for enforcing the provisions of this chapter is expressly preempted to the 

state.‖  To this point, the City admitted in the proceeding below that local 

government ―must use enforcement and adjudicative procedures established by 

state law,‖ not local law, under the Wandall Act, arguing, essentially that local 

government, preempted by Section 316.0076, must apply state law.  R.169; see 

also City IB. 16 (same), both expressly citing to Section 316.0076.  

3.  In Arem, the Fourth District on rehearing, cited Masone, setting 

forth conclusions regarding the role of ATS and process at issue. 

 

 The Masone opinion was issued on June 12, 2014.  By that time, the Fourth 

District had already issued the precursor opinion in Arem on April 23, 2014.  2014 
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WL 1612614 (Fla. 4
th

 DCA April 23, 2014).  Arem had moved for rehearing, 

which the court granted, issuing the revised opinion reported at City of Hollywood 

v. Arem, 154 So. 3d 359 (Fla. 4
th

 DCA 2014), decided October 15, 2014. 

The Fourth District’s decision on rehearing in Arem, figured prominently in 

motions, responses, trial memoranda and the order on appeal.  The City notes in its 

brief [City IB. 27] that the Fourth District’s ultimate decision in Arem, and citation 

to Masone, was motivated by the Florida Supreme Court’s decision and statements 

in Masone.  Because the trial court applied the evidence from the record below to 

Arem and because Appellants have cited extensively to these findings, Arem and its 

record merit discussion here as the background for this case. 

  Regarding the recently-decided Masone, the Fourth District in Arem wrote: 

As a result of concerns about interference by municipalities in 

enacting and enforcing state traffic laws, the legislature adopted two 

sections which expressly limit the power of a municipality to legislate 

over traffic matters — sections 316.002 and 316.007, Florida Statutes 

— so as "to create a uniform, statewide traffic control system." State 

v. Smith, 584 So. 2d 145, 147 (Fla. 2d DCA 1991). From that, 

chapter  [363]  316 was titled as the "Florida Uniform Traffic Control 

Law." § 316.001, Fla. Stat. (2013).  Arem at 362-363. 

 

Consistent with section 316.002, section 316.007, like a constitutional 

provision over traffic matters, declares the principle of uniformity and 

the supremacy of chapter 316.  Arem at 363. 

 

As the supreme court recognized in Masone v. City of Aventura, 147 

So. 3d 492, 2014 Fla. LEXIS 1885, 39 Fla. L. Weekly S406 (Fla. June 

12, 2014), the history of Florida traffic law supports the conclusion 

that these statutes should be strictly construed to effectuate their 

purpose, and any attempt by a local government to circumvent chapter 

           347

https://advance.lexis.com/search/?pdmfid=1000516&crid=0fff22dc-6e0e-4375-ab4b-3558f29d3630&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchterms=154+So.+3d+359&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=_nchk&earg=pdpsf&prid=51d184ae-030b-47bc-96d6-3ce1b07551f3
https://advance.lexis.com/search/?pdmfid=1000516&crid=0fff22dc-6e0e-4375-ab4b-3558f29d3630&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchterms=154+So.+3d+359&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=_nchk&earg=pdpsf&prid=51d184ae-030b-47bc-96d6-3ce1b07551f3
https://advance.lexis.com/search/?pdmfid=1000516&crid=0fff22dc-6e0e-4375-ab4b-3558f29d3630&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchterms=154+So.+3d+359&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=_nchk&earg=pdpsf&prid=51d184ae-030b-47bc-96d6-3ce1b07551f3
https://advance.lexis.com/search/?pdmfid=1000516&crid=0fff22dc-6e0e-4375-ab4b-3558f29d3630&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchterms=154+So.+3d+359&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=_nchk&earg=pdpsf&prid=51d184ae-030b-47bc-96d6-3ce1b07551f3
https://advance.lexis.com/search/?pdmfid=1000516&crid=0fff22dc-6e0e-4375-ab4b-3558f29d3630&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchterms=154+So.+3d+359&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=_nchk&earg=pdpsf&prid=51d184ae-030b-47bc-96d6-3ce1b07551f3


20 

 

316 either by ordinance or contract is invalid unless expressly 

authorized by the legislature.  

 

Whether the City has the authority to outsource the issuance of these 

citations, or to outsource any other statutory duty, must therefore be 

derived from the plain wording of the statutes.  Arem at 363-364. 

 

Regarding the delegation of the local government’s police power to ATS for  

review and determination of which images to forward or not, the court wrote: 

[W]e answer "No" to the first certified question, and find that the City 

is not authorized to delegate police power by entering into a contract 

that allows a private vendor to screen data and decide whether a 

violation has occurred before sending that data to a traffic infraction 

enforcement officer ("TIEO") to use as the basis for authorizing a 

citation. Such outsourcing to a third-party for-profit vendor of a city's 

statutorily mandated obligation to issue uniform traffic citations for 

red light camera violations is contrary to the plain wording of the 

Florida Statutes.  Arem at 361. 

 

The Fourth District described the ATS/Hollywood process, detailing the role 

of ATS, the vendor, in this process, found to be ―the same‖ here (R. 1527): 

For all practical purposes, it is the vendor that decides which cases the 

TIEO gets to review; it is the vendor who initially determines who is 

subject to prosecution for a red light violation; it is the vendor that 

obtains the information necessary for the completion of the citation; it 

is the vendor that creates the actual citation; it is the vendor that issues 

the citation to the registered owner of the vehicle; and, it is the vendor 

that eventually transmits the traffic citation data to the court. 

(Emphasis provided).  Arem at 365. 

 

The Fourth District then concluded the opinion with the following: 

In sum, Florida law does not grant the City any authority to delegate 

to a private third-party vendor the ability to issue uniform traffic 

citations. Only the City's law enforcement officers and TIEOs have 

the authority to issue such citations. The City also lacks the lawful 
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authority to outsource to a third-party vendor the ability to make the 

initial review of the computer images of purported violations and then 

use its unfettered discretion to decide which images are sent to the 

TIEO, and which ones are not. The City improperly delegated its 

police powers when it contractually outsourced its statutory 

obligations to a for-profit, non-governmental corporation. See Cnty. 

of Volusia v. City of Deltona, 925 So. 2d 340, 345 (Fla. 5th DCA 

2006). 

 

4.  In the court below, Appellants contended entirely that either 

Arem was inapplicable; or that Arem was wrongfully decided. 

 

Appellants, in the court below, in an attempt to show differences between 

the record in Arem and the instant case, through argument and introduction of 

evidence, presented the following: i) other than the contract between Hollywood 

and ATS and discussions between counsel at the hearing, no testimony was 

presented in Arem [R. 898-900]; ii) the TIEO of the City reviews every image that 

is forwarded to it by ATS prior to issuance of the NOV and UTC by ATS; iii)  the 

TIEO actually rejects 30-35% of images forwarded by ATS and the City does not 

prosecute those rejected events; and, most importantly [R902-95]; iv) the Fourth 

District was unaware of a BRQ, the contents of a BRQ and/or the creation of a 

BRQ.
3
  R. 897.  See City Closing Argument R. 888-1047. 

Appellants relied on County Collection Services, Inc. v. Charnock, 789 So. 

2d 1109 (Fla. 4th DCA 2001), regarding the delegation of police power.  The 

record in Arem is clear that both sides cited to this case and other cases in their 

                                                 
3
   For purposes of this appeal, Appellee does not dispute any of these items. 
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briefs on the issue of delegation of police power [SR. 49, 82-84], and Hollywood, 

again, cited to Charnock in its motion for rehearing at 9, quoting from a portion of 

Charnock [SR. 97], and Appellee pointed this out to the lower court.  SR. 8-10. 

The thrust of Appellants’ argument below was that the BRQ, unbeknownst 

to the Fourth District, rendered the determination process by ATS to be proper 

because the BRQ eliminated ―unfettered‖ discretion on the part of ATS, rendering 

the determinations of ATS to be ―ministerial acts.‖  R. 917.  Further, Appellants 

claimed authorization for these determinations from two separate sources: i) the 

Legislature, by including the word ―review‖ in Section 316.0083(1)(a); and ii) 

each municipality, claiming a municipality can delegate police power to a private 

entity as long as guidelines eliminate discretion on the part of ATS.  R. 915; 918-

92. Appellants claimed that the single word ―review‖ in Section 316.0083(1)(a) 

had to mean something, so it must mean that ATS can review and determine which 

images to forward; as opposed to reviewing for self-enjoyment.  R. 918, n. 26.  

5.  Appellee contended below that the Fourth District in Arem had 

more than simply the ATS contract before it; and its record parallels 

this case in all material respects. 

 

Appellee on the other hand contended the county court was bound by Arem 

and that it presented an analogous situation.   Appellee showed, through the briefs 

and motion for rehearing by Hollywood, that, as here, all of the following were 

fully briefed and addressed in Arem: i) the presence of guidelines imposed by 
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Hollywood on ATS; ii) the issue of delegation of police power and all authorities 

including Charnock; iii) whether ATS performed ministerial acts; and iv) the 

legislative intent of the single word ―review.‖  SR. 1-40.  Appellee also contended 

that the issuance and transmittal of the UTC was contrary to the express provisions 

of the applicable statutes.  R.  1-40. 

Regarding guidelines, in Arem at 365, the Fourth District first cited to the 

contract between Hollywood and ATS: ―If the Vendor determines that the 

standards are not met, the image shall not be processed further,‖ and then wrote: 

Therefore, the contract requires ATS to send images and information 

regarding the violation to the TIEO only if ATS determines in its sole 

discretion that certain standards have been met, and ATS may 

withhold sending information if it determines that those standards 

were not met. 

 

Hollywood filed a motion for rehearing [SR. 89-110] regarding the presence 

of ATS ―standards,‖ –BRQs––in other words, stating, at page 7: 

―the vendor is applying criteria decided by the City and the City’s law 

enforcement officer personnel and providing the City with all images 

meeting those criteria;‖ and b) ―the vendor’s initial review of images 

is not a discretionary exercise, but rather a documented set of criteria
4
 

specified by the City.‖  SR. 95. 

 

Notwithstanding this argument, the City’s motion for rehearing was denied.   

                                                 
4
   Appellee contended below that the terms ―guidelines,‖ ―standards‖ and ―criteria‖ 

are all the same, and the Fourth District expressed concern that ATS was applying 

standards without anyone checking their review process [i.e. the non-working que, 

the images not forwarded, were not being reviewed], but clearly knew about 

guidelines or standards or criteria – even if it had not seen a BRQ.  SR. 3-5; 12-14. 
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In the lower court, Appellee further contended that even with guidelines, 

discretion on the part of ATS could not be eliminated; and the exercise of 

discretion charged by statute to properly trained local police officers was being 

made improperly by a private entity under Arem.  Appellee contended that this 

type of power could not properly be delegated to a private entity, nor was 

delegation of this type of power authorized by the Legislature.  Appellee 

maintained that since discretion was involved, the ATS could not possibly be 

performing ministerial acts in deciding which images not to forward.  R. 1-40. 

 The county court agreed with Appellee, finding that the procedures and 

process at issue in Arem were ―the same‖ as those at issue in the instant case.  R. 

1527.  As to the decision-making process of ATS in sorting the video images, the 

county court found that, notwithstanding the BRQ, ATS still exercised discretion: 

While the evidence shows that the ATS processors may have to use 

some degree of decision making in pre-sorting the images into the two 

queues, whatever decision making the processors use is strictly 

governed by the BRQ directives from the City.  R. 1529. 

 

Essentially, the county court, while determining that it was bound by Arem, 

questioned Arem and felt that Arem was decided incorrectly.  The county court 

then certified questions to this Court for review.  R. 1518-1533. 

II. STANDARD OF REVIEW 

 All factual findings are presumed correct if supported by substantial 

competent evidence; statutory interpretation and legal conclusions are reviewed de 
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novo.   McAllister v. Breakers Seville, Ass’n., 981 So. 2d 566, 570 (Fla 4
th
 DCA 

2008); Arem at 362, citing to Kasischke v. State, 991 So. 2d 803, 807 (Fla. 2008).  

III. SUMMARY OF THE ARGUMENT 

 

 This case, the entire process at issue, and any statutory interpretation of the 

Wandall Act are completely controlled by the Supreme Court’s ruling in Masone, 

the Fourth District’s Arem decision, and the guiding principles of unlawful 

delegation of governmental powers, preemption, and uniformity of state law in the 

areas of traffic law in general, and regulation of red light cameras, in particular. 

 The Legislature clearly intended the Wandall Act to be applied uniformly 

statewide, and Appellant admitted so below. A municipality was not granted any 

power to either enact non-uniform guidelines, or to allow a private out-of-state 

vendor under the guise of a ―review,‖ the authority to draft a template with 

substantive and prosecutorial guidelines and apply them to images in a manner 

akin to a police officer’s exercising his or her enforcement discretion as to whether 

sufficient evidence is present to support issuance of a citation.  The word ―review‖ 

in §316.0083(1)(a) expressly authorizes what Appellants have illogically termed as 

―pre-review‖ – where ATS reviews all images to make sure they are in sync, in 

focus and clearly show the license plate [i.e. evidence is pristine].  ―Review,‖ 

without more, cannot possibly include both formulation of legal and enforcement 

parameters, and the exercise of governmental discretion on these guidelines.  
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It makes no sense that the Legislature would ―pen‖ a law clearly requiring 

municipalities operating red light camera programs to do so uniformly state-wide, 

expressly preempted the matter to the State; then would also, with the same ―stroke 

of the pen,‖ permit all such municipalities to fashion individualized guidelines and 

delegate the task of determining whether these non-uniform guidelines were met to 

the discretion of an unqualified private entity that provided the template for the 

improper guidelines, resulting in disparate, non-uniform, enforcement statewide. 

The Fourth District, expressly found:  

[A]ny attempt by a local government to circumvent chapter 316 

[―STATE UNIFORM TRAFFIC CONTROL‖] either by ordinance or 

contract is invalid unless expressly authorized by the legislature.  

Arem at 363. 

 

 Appellants’ premise that the Fourth District would have ruled differently 

with a developed record as presented here is meritless.  The above-quoted ruling 

from Arem shows the fallacy of Appellants’ entire premise – the BRQ content, 

how they are formulated and implemented by ATS to decide which images 

constitute infractions, is the precise unlawful delegation and circumvention of 

Chapter 316 expressly preempted and prohibited in Masone and Arem.   

Moreover, any debate as to whether ATS exercises ―unfettered‖ discretion is 

purely academic.  The fact remains that ATS was given no discretion by the 

Legislature. Appellants’ argument that the review and determination of ATS are 

―ministerial‖ acts is baseless.  The trial judge expressly found that, even with the 
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BRQ, ATS had to use some discretion.  An act is only ministerial if no discretion is 

involved.  In Everton, the Supreme Court found that a determination of sufficiency 

of evidence involves discretion and is not ministerial.   

Through the BRQ, ATS and the City are illegally running a localized red 

light camera enforcement system—a ―municipal enforcement regime‖––forbidden 

by statutory law, Masone and Arem, and dismissal is mandated under both cases.    

IV. ARGUMENT 

 

 The trial court’s statement of questions for review can be re-stated in two 

straightforward propositions: First, whether and to what extent can a local 

government adopt a local legislative and prosecutorial regime to enforce red-light 

camera violations circumscribed uniformly be state statute?  And second, under 

state law, whether and to what extent can a local government delegate to a private 

enforcement agency its discretionary powers and authority to develop and 

implement that enforcement regime?  As set forth below, both questions should be 

answered in the negative and the trial court’s order should be upheld. 

 While Appellants rely heavily upon the BRQ as guidelines allegedly 

eliminating discretion, their reliance is misplaced. Absent express authorization 

from the Legislature to select images to forward or not forward and/or absent a 

municipality's ability to delegate its statutorily-mandated obligation to enforce 

traffic laws to a private entity, the presence and detail of any guidelines do not 
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matter.  Further, to the extent that the record bears out the true nature of these 

"guidelines" and their role in the entire process at issue (improperly defining State 

law in every City), the BRQ cannot possibly serve any proper purpose alleged by 

Appellant; rather, the BRQ render the process improper to a much greater degree. 

A.  “REVIEW” UNDER SECTION 316.0083 DOES NOT CONTEMPLATE 

THE ATS PRIVATE ENFORCEMENT PROGRAM OR AUTHORIZE 

MUNICIPALITIES TO DELEGATE POLICE POWER TO ATS. 

 

 The lower court’s certified question of whether the ―review‖ authorized in 

Section 316.0083(1)(a), Florida Statutes, allows ATS to ―review and then select 

which images to forward to the law enforcement officer, where the municipality 

has provided the vendor with written guidelines for determining which images to 

forward or not forward‖ must be answered in the negative.   

 1. Privatization of prison operations is not analogous to this case. 

Appellants are flat-out wrong that the ―review‖ called for under Section 

316.0083 is analogous to Blumel v. Mylander, 919 F. Supp. 423 (M.D. Fla. 1996) 

and other authorities regarding the delegation to a private entity of the police 

power of running a prison.  See City IB. 26; AG IB. 12-13.  In Blumel at 427, the 

court noted that delegation of running a prison to a private entity was expressly 

authorized under Section 951.062, Florida Statutes.  That statute expressly 

authorizes delegation of a governmental function to a private entity and details the 

conditions that must occur, including checks and balances, with specific guidelines 
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and requirements – to ensure that the operation does not go unchecked.
5
  By 

contrast here, Appellants hang their hat on a single word – ―review‖ to support the 

entire legal and prosecutorial regime ATS establishes.  

                                                 
5
   Section 951.062 entitled, ‖Contractual arrangements for operation and 

maintenance of county detention facilities.‖ – provides: 

 

(1) After consultation with the sheriff and upon adoption of an ordinance by 

vote of a majority plus one, the governing body of the county may enter into a 

contract with a private entity for the provision of the operation and 

maintenance of a county detention facility as defined in s. 951.23(1)(a) and 

the supervision of county prisoners. The contract may designate a 

representative from a private entity as the chief correctional officer pursuant 

to s. 951.061. 

 

(2) The contract term shall be determined by the negotiating parties. 

 

(3) Any private entity entering into a contract with the board of county 

commissioners pursuant to the provisions of s. 951.061 shall be liable in tort 

with respect to the care and custody of county prisoners under its supervision 

and for any breach of contract with the board of county commissioners. 

 

(4) Any private entity entering into a contract with the board of county 

commissioners pursuant to the provisions of s. 951.061 shall allow law 

enforcement officers access to persons detained within the county detention 

facility for the purpose of conducting criminal investigations. 

 

(5) In the case of a county prisoner’s willful failure to remain within the 

supervisory control of the private entity, such action shall constitute an 

escape, punishable as provided in s. 944.40. 

 

(6) Private correctional officers responsible for supervising inmates within 

the facility shall meet the requirements necessary for certification by the 

Criminal Justice Standards and Training Commission pursuant to s. 

943.1395. However, expenses for such training shall be the responsibility of 

the private entity. 
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2. Masone, Arem and Section 316.0076 dictate a limited 

construction of “review” in Section 316.0083(1)(a). 

 

The City wrongly contends that the instant case has nothing to do with a 

question of home rule power of municipalities or principles from Masone; arguing:  

Masone involved a preemption-based challenge to municipal home rule 

authority to operate red light camera programs prior to the Legislature’s 

enactment of the Wandall Act and its explicit authorization of such programs. 

Id. at 494. Setting aside momentarily whether the Fourth District correctly 

interpreted and applied Masone, there is nothing about the ruling in Masone 

that alters the analysis of Arem’s application in this case. City IB. 27. 

 

The City misses the point that municipalities had limited power due to 

preemption prior to the enactment of the Wandall Act,
6
 and municipalities must 

have the same limited power after the enactment of the Wandall Act – which 

expressly preempted regulation of red light cameras to the State. §316.0076, Fla. 

                                                                                                                                                             

(7) After consultation with the sheriff, the county shall appoint a contract 

monitor who shall be responsible for documenting adherence to the contract 

and compliance with rules, policies, procedures, and performance standards 

established by the local governing body. 

 

(8) The contract shall require an annual audit of the private entity’s 

operation of the county detention facility or facilities. 

 

(9) When a county enters into a contract for the operation and maintenance 

of county detention facilities, the sheriff of such county shall cease to be 

liable for actions arising out of the operation and maintenance of the facilities 

under contract, except as to any acts he or she commits personally. 
 
6
   Judge Pariente, the author of the dissent in Masone, believed that Section 

316.0076 preempted municipalities as to red light camera regulation only after the 

Wandall Act took effect.  Masone at 498.  The majority expressly rejected this 

position and held that municipalities were preempted prior to Section 316.0076.  

Thus, even the dissent would agree with Appellee at this point in time.    
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Stat.  Arem based its ruling upon the principles set forth in Masone, and by virtue 

of Section 316.0076, part of the Act, they must apply to the instant case, as well.   

Municipalities, including the City, are created by and derive their powers 

from Florida Statutes and the Florida Constitution, which prescribe and 

circumscribe the powers they have. See § 166.021, Fla. Stat.; Art. VIII, §2(b), Fla.  

Const.
7
 This is especially so when, as here, based on Masone and Arem, an entire 

area of regulation has been preempted to the state and must be uniform.
8
  It follows 

that if the Legislature had intended, in this expressly preempted area of regulation, 

the term ―review‖ to have an expensive meaning—to allow a private agent of the 

City to ―review and then select which images to forward to the law enforcement 

officer‖ based on evidence it believes clearly indicate traffic infractions––it would 

have said so.  However, it did not.  

                                                 
7
 Article VIII, section 2(b) of the Florida Constitution, and Section 166.021, Florida 

Statutes, contain identical provisions regarding municipal power – municipalities 

have broad powers ―except when expressly prohibited by law‖ or ―except as 

otherwise provided by law.‖  Those phrases have consistently been held to mean 

that municipalities have broad powers except in an area of law that has been 

expressly preempted.  See D’Agastino v. City of Miami, 2013 Fla. App. LEXIS 820 

(Fla. 3d DCA Jan. 23, 2013).  In the instant case, municipalities are preempted by 

Section 316.0076 as to red light camera regulation.  The effect of express 

preemption is that the state intends to occupy the field and ―preempt[s] local 

action.‖  Id.  Regarding the effect of preemption the Supreme Court state in  City of 

Palm Bay v. Wells Fargo Bank, N.A., 114 So. 3d 924, 929 (Fla. 2013): 

 

―Fundamental to the doctrine of preemption is the understanding that local 

governments lack the authority to craft their own exceptions to general state 

laws.‖ 5 McQuillin Mun. Corp. § 15:18 (3d ed. 2012). 
8
 Id. 
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Moreover, Section 316.0076, Florida Statutes, provides that ―[r]egulation of 

the use of cameras for enforcing” traffic laws “is expressly preempted to the 

state.‖ Appellants cannot overlook the principles discussed in Masone – uniformity 

and preemption.  The great weight of authority regarding virtually any traffic 

matter and red light camera regulation militates completely against broad 

interpretations of municipal power and finds municipalities are not free to fashion 

their own regulatory regimes for red-light cameras, with or without private entities.  

This case must follow suit, and no logical reason exists to rule differently. 

―Review‖ by definition means no more than ―to view or see again.‖  

Webster’s Ninth New Collegiate Dictionary 1010 (1987).  This meaning is 

consistent with the review (―pre-review‖) described by the ATS witness––a 

viewing again to determine if the images line up, the video is in sync with the still 

shots, and the license tag is in focus.  Had the Legislature intended some broader 

type of determination by and delegation of power to ATS, the Legislature simply 

would have included after the word ―review‖ the words ―and then select which 

images to forward to the law enforcement officer,” followed by express language 

circumscribing application of statewide guidelines for such a selection process by a 

local government’s private contractor.  

Appellants are absolutely incorrect that unless the word ―review‖ 

encompasses a grant of discretion for ATS to select which images to forward and 
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not forward, the word would be rendered meaningless and the statutory meaning 

absurd.  On the contrary, a ―review‖ under the Wandall Act could (and ATS 

testified it already does this in ―pre-review‖) easily mean a review by a private 

agent to examine the video evidence collected by red light cameras to ensure that it 

is accurate and usable.  After all, under Section 316.0083(1)(b)1.b, ―the streaming 

video evidence . . . constitutes a rebuttable presumption against the owner of the 

vehicle.‖  Given that such evidence is property of the state, but is being collected 

by a private entity, it makes perfect sense for the Legislature to have allowed the 

private entity to ―review‖ this evidence to ensure that it is usable. 

In fact, this is exactly what the ATS witness testified to regarding the 

importance of its administrative ―review‖ which the City termed illogically as 

―pre-review.‖  The Legislature authorized an agent like ATS to review the images 

to ensure that its cameras were capturing images which were in sync and which 

showed the license tag.  This is not a meaningless process; rather, it is an important 

process, because if the evidence collected by ATS is not usable, the process fails. 

B. A MUNICIPALITY CANNOT DELEGATE THE TYPE OF POLICE 

POWER, DISCRETION, AND FUNCTIONS AT ISSUE TO ATS.            
  

 Assuming for the moment that ATS is guided and bound by proper 

guidelines (which it is not for reasons discussed below), even with proper 

guidelines, due to the type of function delegated (―a statutorily mandated 
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obligation‖ to enforce traffic laws) and the discretion involved; ATS is not 

performing ministerial acts, and the delegation of police power is improper. 

1.  Traffic enforcement duties of local police departments imposed 

by the Legislature on cities cannot be delegated to a private entity. 

 

 At the local level, the Legislature has expressly charged police departments 

of each municipality with the duty of enforcing traffic laws, which is the 

―statutorily mandated obligation‖ addressed in Arem.  Section 316.640(3)(a) 

provides as follows: 

(3) MUNICIPALITIES.— 

(a) The police department of each chartered municipality shall 

enforce the traffic laws of this state on all the streets and highways 

thereof and elsewhere throughout the municipality wherever the 

public has the right to travel by motor vehicle. 

 

This statutorily mandated obligation cannot be delegated to a private entity.  

The leading treatise on municipal powers and functions, McQuillin, The Law of 

Municipal Corporation, cited by the Florida Supreme Court in Masone,
9
 elucidates 

in Section10:41(3d ed.) at 563-564 why this is based on the inherently restricted 

nature of municipalities and their police powers: 

Whatever duties are imposed on officers by law must be personally 

discharged by them and the city cannot relieve its officers from 

discharging their regular duties by contracting by ordinance or 

otherwise with other persons to perform part or all of them. 

 

* 

                                                 
9
 See Masone at 495. 
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A whole or partial surrender of municipal powers differs from a 

delegation of such powers, although in some respects the rules of law 

governing the two types of relinquishment are the same.  Unless 

authorized by statute or charter, a municipal corporation, in its public 

character as an agent of the state, cannot surrender, by contract or 

otherwise, any of its legislative and governmental functions and 

powers, including a partial surrender of such powers.  The principle 

is fundamental and rests upon policies the soundness of which has 

never been seriously questioned.  Id. at 559-561. 

 

* 

For example, local governments bear the burden of providing police 

protection and they may not transfer that duty to private citizens.  Id. 

§10:42 at 567. 

 

Therefore, the court’s decision in County Collection Services, Inc. v. 

Charnock, 789 So. 2d 1109 (Fla. 4th DCA 2001), involving the delegation to a 

private entity of enforcement of a municipal lien, a case heavily relied upon by 

Appellants (see City IB. 25-26; AG IB. at 13-14), is inapplicable.  There is no 

―statutorily mandated obligation‖ to enforce a county lien; whereas, there is a 

statutory duty imposed on the City’s police to enforce traffic laws.  Enforcement of 

a county lien might be delegable with proper guidelines to a private entity, but 

enforcement of traffic laws via BRQs or otherwise is not delegable at all to a 

private entity under the Wandall Act.   

2.  The City cannot delegate police power involving in whole or 

part ATS’s discretion or decision-making applying law to images. 

 

 Here, the county court found that ―ATS processors may have to use some 

degree of decision making in pre-sorting the images into the two queues.‖  R1529.  
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The trial court was clear––while ATS might not be exercising entirely unfettered 

discretion, ATS was definitely exercising some degree of discretion.  That 

particular finding is clothed with the presumption of correctness.  R1529.     

In order to pre-sort images and follow the BRQs, ATS uniformly and 

systematically makes evidentiary and discretionary determinations of which 

images showed violations and should be forwarded to the City. R1527.  This is not 

analogous to the cases Appellants rely on, Citizens of State of Florida v. Wilson, 

567 So. 2d 889 (Fla. 1990) (delegation of calculation of utility rate increases to the 

Public Service Commission), and Thistle v. State, 769 So. 2d 1149, 1149 (Fla. 5th 

DCA 2000) (delegation of ―administrative task‖ of calculating prison credit time to 

the Department of Corrections)[City IB. 25; AG IB. 13].  Neither Wilson, nor 

Thistle involved private entities.  Furthermore, the task of making sure that i’s are 

dotted and t’s are crossed or performing mathematical computations as in Thistle 

and Wilson are routine clerical or administrative tasks, involving no discretion.  

[How many days has John Doe been in prison?  How many credit days has John 

Doe gained because of good behavior?]  These tasks are materially different than 

those performed by ATS – applying the state preempted traffic laws to images.
10

   

As found by the court in the precursor Arem opinion, ATS performs acts 

more analogous to discretionary acts of law enforcement officers: 

                                                 
10

   Here, not only is ATS applying the law without authorization, but applying a 

city’s unauthorized interpretation of State law through the choices in the BRQ. 
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The procedures under the [ATS] contract are analogous to the 

discretion law enforcement officers have has to whether or not there is 

enough evidence to send a potential criminal law violation to the state 

attorney’s office for prosecution.  City of Hollywood v. Arem, 2014 

WL 1612614 (Fla. 4
th
 DCA April 23, 2014). 

 

3. ATS exercises some discretion in determining which images to 

forward and not forward, thus is not performing “ministerial 

acts.”  

 

 Throughout the proceeding below, and in their briefs, Appellants maintain 

that ATS merely performs a ―ministerial act.‖  See City IB. 31; AG IB. 13.  This 

argument likewise lacks merit and should be rejected.   

As a matter of law, when an act calls for any discretion at all, that act cannot 

be considered to be ―ministerial.‖  McQuillin, supra, §10:45 at 582, states: 

Ministerial functions of municipal corporations are absolute, fixed and 

certain acts required by law in a given state of facts, and in the 

performance of which the municipal board or officer exercises no 

discretion. 

 

The Florida Supreme Court in Everton v. Willard, 468 So. 2d 936 (Fla. 

1985), addressed the discretionary nature of decisions inherent to police powers:  

a law enforcement officer’s discretionary police power authority to 

make or not make an arrest and whether a decision not to take an 

individual into custody constitutes a basic judgmental or decision-

making function that is immune from tort liability.  Id. at 937. 

      

The Supreme Court in Everton further held law enforcement was a 

discretionary, governmental function and not ministerial:  

the decision of whether to enforce the law by making an arrest is a 

basic judgmental or discretionary governmental function, regardless 
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of whether that decision is made by the officer on the street, his 

sergeant, his lieutenant or captain, or by the sheriff or chief of police.  

Id. at 937. 

 

* 

 

All of these decisions are basic discretionary, judgmental decisions 

that are inherent in enforcing the laws of the state. They are clearly 

not ministerial acts as contemplated by the Huhn decision or the 

dissents.  Id. at 939. 

 

Again, the county court judge found ATS exercised some degree of 

discretion.  Mathematical computations present in cases like Wilson and Thistle 

do not involve any discretion akin to what happens here.  No guidelines 

provided to ATS eliminate discretion, because of the nature of the task. 

4.  Even if the issuance and/or transmittal of the UTC are 

possibly considered ministerial, the City is preempted and must 

follow the express provisions of the law. 

 

 The other certified questions deal with the printing, mailing, and 

transmitting to court of the UTC by ATS.  Even if these acts are considered 

ministerial, Sections 316.0083 and 316.650 require these acts to be performed 

by the TIEO
11

 – not ATS.
12

  Since Section 316.0076 preempts red light camera 

                                                 
11

   Section 316.650(3)(c) provides, in pertinent part: If a traffic citation is issued 

under s. 316.0083, the traffic infraction enforcement officer shall provide by 

electronic transmission a replica of the traffic citation data to the court having 

jurisdiction over the alleged offense or its traffic violations bureau within 5 days 

after the date of issuance of the traffic citation to the violator. 
12

   As found by Judge Destry in a county court matter: Section 316.650(3)(c), 

Florida Statute, names a specific governmental entity (the traffic infraction 

enforcement officer), who is mandated to perform a specific act (shall provide), in 
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regulation to the state, the City cannot circumvent the statutes requiring the 

TIEO to print, mail, and transmit the UTC.  And as stated above, the one word 

―review‖ in Section 316.0083(1)(a) cannot and should not be broadly construed, 

to permit ATS to print, mail, and transmit the UTC to court in the face of an 

express directive from the Legislature that the City must perform those tasks. 

5.  None of the other authorities relied upon by Appellants 

support the proposition that the tasks performed by ATS can 

actually be delegated to a private entity. 

 

 The other authorities relied upon by Appellants are not applicable to the 

instant case. For example, in Charnock, the court specifically looked to see if 

any statute limited a county regarding enforcement of its liens, and concluded 

that it could not find a statute that prohibited this assignment.  However, 

municipal power on red light camera regulation is expressly preempted to the 

state by Section 316.0076. 

 Finally, as noted at the outset, all of the cases regarding transfer of the 

power to run a prison or detention center flow from a statute that so clearly 

authorizes the transfer of power to a private entity and meticulously provides all 

the conditions that are required for such a transfer of power.  Therefore, the 

                                                                                                                                                             

a specific manner with specific data (by electronic transmission a replica of the 

traffic citation data to the court...). The imposition of this explicit duty on this 

specific governmental entity is straightforward, clear, and unambiguous, and there 

is no need to look behind the plain language to ascertain the Legislature's intent.  

SR. 127-128. 
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City’s reliance upon State v. State Road Dept., 173 So. 2d 693 (Fla. 1965) [City 

IB. 33] is equally misplaced, because in that case the Legislature expressly 

delegated functions, with conditions and guidelines, to a private entity. 

 In sum, even if the BRQs were proper statewide guidelines under Chapter 

316, Arem, Masone, and the Wandall Act (which they are not), the delegation of 

police power to ATS is improper for all the reasons stated above.  The below-

quoted ultimate conclusion of the Fourth District in Arem is absolutely correct as a 

matter of law as detailed herein: 

 The City improperly delegated its police powers when it contractually 

outsourced its statutory obligations to a for-profit, non-governmental 

corporation. See Cnty. of Volusia v. City of Deltona, 925 So. 2d 340, 

345 (Fla. 5th DCA 2006).  Arem at 365. 

 

This principle is stated in many other cases from Florida.  See e.g., Hartnett 

v. Austin, 93 So. 2d 86 (Fla. 1956) (Supreme Court stated that a municipality 

cannot contract away the exercise of its police powers); Turkey Creek, Inc. v. 

Gainesville, 570 So. 2d 1055, 1058 (Fla. 1
st
 DCA 1990), (―that a municipality 

cannot contract away its police powers‖ is a ―well-established principle.)‖ 

C.  APPELLANTS’ PREMISE THAT AREM IS WRONG BECAUSE OF 

THE LACK OF A PROPER RECORD AND LACK OF THE BRQ IN THE 

RECORD, IS MERITLESS. 

 

As stated above, all material issues in this case were before the court in 

Arem. Virtually every single finding by the court in Arem quoted herein is true and 

correct regarding: i) the statutory requirement of uniformity statewide; and ii) the 
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role of ATS in the process. The Fourth District review of a ―unique‖ BRQ, varying 

city-to-city, or how each BRQ was formulated from a uniform template provided 

by ATS, would not alter its findings.  See, e.g., State v. Carey, 23 Fla. L. Weekly 

Supp. 65b (Fla. Broward Cty. Ct., May 12, 2015)(finding under Arem different 

protocols in different municipalities to be a distinction without a difference).  

Nothing in this record can alter the key conclusion in Arem at 363 that: 

any attempt by a local government to circumvent chapter 316 either 

by ordinance or contract is invalid unless expressly authorized by the 

legislature. 

 

The City conceded this point below, that while the Wandall Act allows 

municipalities to operate red light cameras, ―it must use enforcement and 

adjudication procedures established by state law.‖  R. 169.  Further, nothing in this 

record can alter the other key conclusion: 

the City is not authorized to delegate police power by entering into a 

contract that allows a private vendor to screen data and decide 

whether a violation has occurred before sending that data to a traffic 

infraction enforcement officer ("TIEO") to use as the basis for 

authorizing a citation. Such outsourcing to a third-party for-profit 

vendor of a city's statutorily mandated obligation to issue uniform 

traffic citations for red light camera violations is contrary to the plain 

wording of the Florida Statutes.  Arem at 361. 

 

Finally, nothing in the record can alter the conclusions in Arem regarding the 

role of the private vendor ATS, and the effect it has on the entire process.  Nor can 

the conclusions that Florida law imposes rigorous training requirements on traffic 

officers, while ATS merely requires one week of training in Arizona [R. 1370]: 
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In Florida, only law enforcement officers and traffic enforcement 

officers have the legal authority to issue citations for traffic 

infractions, which means only law enforcement officers and traffic 

enforcement officers are entitled to determine who gets prosecuted for 

a red light violation. See § 316.0083(3); see also § 316.640, Fla. Stat. 

(2011). By statute, a traffic enforcement officer in a municipality 

must: (1) be an employee of the sheriff's or police department; (2) 

successfully complete the program as described in the statute; and (3) 

be physically located in the county of the sheriff's or police 

department. § 316.640(5)(a).  Arem at 364. 

 

That one week of training in Arizona allows ATS to perform acts similar, if 

not identical, to those performed by properly trained TIEO’s is without merit. 

 While the Fourth District may not have: i) seen the ―unique‖ BRQ or known  

how each BRQ was created, varying city-to-city; ii) known that the TIEO actually 

rejects a certain percentage of images forwarded; and iii) had a complete 

evidentiary record, those differences are completely immaterial based upon this 

record and the principles of law that must be applied to this record.  Further, as 

determined below, under the BRQ and contract, ATS always conducts an initial 

review to determine evidence of a violation, and the process is the same.  R. 1527. 

 Appellants’ argument centers on one word, ―unfettered.‖  For them, if the 

discretion of ATS is not unfettered, the entire result in Arem must be incorrect.  

This argument does not work for the reasons advanced above and especially when, 

as here, the BRQs, the alleged ―fetters,‖ are improper and non-uniform.  If proper 

guidelines exist, ATS is still uniformly exercising some degree of discretion that 

was never granted by the Legislature with proper statewide guidelines, and their 
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exercise of discretion is completely and uniformly unchecked.  As detailed above, 

only where a matter is properly delegable (i.e. no preemption, a statute expressly 

authorizes the delegation with conditions, does not involve a statutory duty 

imposed by law on a city), is the appropriateness of guidelines ever considered.   

Further, in Arem, the court used the word ―unfettered‖ in reference to prior 

statements regarding ATS’s using ―standards,‖ and ―unilaterally‖ deciding which 

images to forward: 

Therefore, the contract requires ATS to send images and information 

regarding the violation to the TIEO only if ATS determines in its sole 

discretion that certain standards have been met, and ATS may 

withhold sending information if it determines that those standards 

were not met . . . If the vendor unilaterally determines that in its own 

discretion that either a violation did not occur or that the City would 

not be able to sustain its burden of proof if challenged in court, this 

information is never transmitted to the City.  Arem at 365. 

 

The phrases from the above passage in Arem––―in its sole discretion,‖ 

―unilaterally;‖ and/or ―in its own discretion,‖ and/or ―unfettered discretion‖––do 

not and cannot possibly, as Appellants contend, refer to ATS’s exercising 

discretion without guidelines or standards or criteria.  These phrases simply mean 

that the decision-making process of ATS is going unchecked, which is precisely 

what happens here.  Sgt. Burns’ testimony was clear – he never reviews the images 

not forwarded to determine if they were properly rejected by ATS. R. 1253.  

The Fourth District was well aware, in its opinion, and certainly after 

rehearing, that ATS was making its decision based upon ―standards‖ and/or 
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―criteria‖—essentially ―BRQs‖ provided by the City.  Here, as in Arem, the images 

placed in the non-working queue are not reviewed by the City and they constitute 

the exercise of discretion on what does and does not constitute a violation––i.e. 

they are made ―unfettered.‖
13

  Even if proper guidelines existed, which they do not, 

ATS is not properly trained under Florida law to make determinations charged to 

police officers, and their determinations go unchecked.  Compare § 951.062, as to 

private prisons, with its checks and balances.  Finally, the Appellants’ entire 

premise is based on the idea that the BRQ are proper statewide guidelines; 

however, the record
14

 is clear, the BRQ are not proper statewide guidelines. The 

BRQ are essentially the ―local ordinances‖ forbidden under Masone.  

                                                 
13

   The United States Supreme Court has used the terms ―unfettered‖ and 

―unchecked‖ synonymously in Zant v. Stevens, 462 US 862, 912; 103 S.Ct. 2733; 

77 L. Ed. 2d 235 (1983); and in Wolff v. McDonnell, 418 U.S. 539, 596-599; 94 S. 

Ct. 2963; 41 L. Ed. 2d 935 (1974); Mistretta v. United States, 488 U.S. 361, 364-

365; 109 S. Ct. 647; 102 L. Ed. 2d 714 (1989).  
14

  Under the ―tipsy coachman‖ doctrine, ―if a trial court reaches the right result, but 

for the wrong reasons, it will be upheld if there is any basis which would support 

the judgment in the record. This Court has adhered to this principle on many other 

occasions.‖  See Dade County Sch. Bd. v. Radio Station Wqba, 731 So. 2d 638, 

644-645 (Fla. 1999): 

 

If an appellate court, in considering whether to uphold or overturn a lower 

court's judgment, is not limited to consideration of the reasons given by the 

trial court but rather must affirm the judgment if it is legally correct regardless 

of those reasons, it follows that an appellee, in arguing for the affirmance of a 

judgment, is not limited to legal arguments expressly asserted as grounds for 

the judgment in the court below. It stands to reason that the appellee can 

present any argument supported by the record even if not expressly asserted 

in the lower court. 
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In the end, where Appellants contend that the BRQ, never considered in 

Arem, must change the result reached by the Fourth District; the truth is that the 

BRQ and their true nature –– how they are created, how ATS is always given 

discretion to review images, how each City chooses to apply state law and how the 

guidelines therein vary in each City across the state––end up being the key factor 

in determining that the entire process existing between the City and ATS: i) 

violates Florida law; ii) contradicts Ch. 316; iii) violates the principles in Masone; 

and iv) serves as a basis to dismiss every citation issued under the process at issue. 

The record presented here would have only served to bolster each and every 

conclusion of the Fourth District in Arem. 

                                                                                                                                                             

 

See also State v. Hankerson, 65 So. 3d 502, 505 (Fla. 2011), where district court of 

appeal failed to follow the ―tipsy coachman‖ doctrine, Supreme Court held: 

 

We adhere to our decision in Radio Station WQBA on this point. A trial 

court's ruling should be upheld if there is any legal basis in the record which 

supports the judgment. It follows that to aid the appellate court in its task, the 

appellee should be permitted to explicate any legal basis supporting the trial 

court's judgment. 

 

 The record below is replete with references, including the BRQ itself, that 

the BRQ is created from a template provided by ATS, each City makes its own 

choice as to how to apply state law [choices of lines of demarcation, speed 

considered inappropriate for a right turn, etc…etc.], and that each BRQ is 

unique and different as to each City.  Further, the record contains admissions 

that a City must apply state law in a uniform manner under the Wandall Act, 

citing to Section 316.0076 as part of the Act.  Thus, Appellee is permitted to 

make any legal argument based upon this record to support the order on appeal. 
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D.  THE COURT MUST INVALIDATE THE INSTANT CITATION AND 

ALL OTHER CITATIONS ISSUED UNDER THE BRQ PROCESS WHERE 

THE PROCESS CREATES A LOCALIZED MUNICIPAL 

ENFORCEMENT REGIME PROHIBITED BY THE FLORIDA SUPREME 

COURT IN MASONE. 

 

 As correctly noted by the county court judge below, this case involves the 

same process and procedures existing between the City and ATS as was involved 

in Arem.  R1527.  Appellants cannot question this.  If Appellants are correct in 

their argument, all citations under the process must be upheld; but, if Appellants 

are wrong, the same must be true – every citation under the same statewide process 

must be invalidated, as was done by the Supreme Court in Masone where every 

citation issued under a localized municipal enforcement regime was invalidated. 

 The BRQ, supposed to save and cure the process between ATS and each 

municipality, ends up killing the entire process and invalidating every citation and 

notice of violation, as well.  As conceded by the City, the Wandall Act may permit 

municipalities to issue red light camera tickets, but they must do so in uniform 

manner established by state law.  R. 169.  Appellants also admitted that regulation 

of red light cameras is preempted to the state under the Wandall Act.  R. 35, 169. 

 If cities were precluded, under Masone, from running local red light camera 

programs prior to the Wandall Act, the City is clearly precluded, after the Act, 

from choosing its own methods of enforcement and defining what is state law by 
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exercise of ―unfettered‖ discretion.  Essentially, the City, other localities, and ATS 

are doing the same exact conduct forbidden in Masone, uniformly across the state. 

1.  Under the process at issue, with the BRQ, each City disregards 

State law resulting in non-uniform enforcement of violations. 

  

As conceded by the AG, some local governments prosecute a right turn 

violation at a speed of 10 mph or more; while in Aventura, 15 mph is the unilateral 

standard – a speed 50% greater than that in another city.  This is all done, of 

course, without regard to state law.  Section 316.0083(1)(a) forbids any city, state-

wide, from prosecuting a right turn on red if it was made in a ―careful and prudent 

manner‖ without regard to a particular speed.  One traveling 3 mph may be 

turning on red in dangerous manner [i.e. cutting off cars], while one traveling 13 

mph may have turned on red in a careful and prudent manner by the conditions at 

that time.  This entire process is illegal in each jurisdiction under Masone. 

 Not only is ATS not authorized to perform its review, but the review being 

done by ATS is contrary and without regard to the correct State law.  The same is 

true with regard to different lines of demarcation, position of tires, etc.  A local 

government is not empowered to define state law.  Even if it could do so, its 

definition would have to be completely proper under state law.  The law is clear 

under Masone and the entire purpose of Chapter 316, entitled State Uniform
15

 

                                                 
15

   ―Uniform‖- not varying or changing : staying the same at all times, in all 

places, or for all parts or members.  merriam-webster.com/dictionary/uniform. 
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Traffic Control, is that what applies in Pahokee must apply in Aventura, or in 

Tallahassee, etc.  The definition of ―uniform‖ could not be more appropriate – 

―staying the same at all time, in all places . . . for all . . . members.‖  

 The record below shows that the statewide BRQ enforcement regime that is 

supposed to save the red light camera program, destroys the program.  The record 

contains examples of how state law, through the uniform BRQ template, is 

different in each City leading to prosecutions in some localities, but not in others.  

ATS has essentially created a statewide, privatized enforcement regime leading to 

differing substantive and prosecutorial standards for state law violations in local 

jurisdictions, with the whole process running afoul of Chapter 316, Masone, and 

the Wandall Act, including Section 316.0076 which preempts regulation of red 

light cameras to the state.  Moreover, whatever the local government such as the 

City chooses, under the BRQ enforcement system and contract established by 

ATS, ATS still always makes the initial decision of which driver meets the criteria 

for prosecution and which one does not, thus violating Masone and Arem. 

―Fundamental to the doctrine of preemption is the understanding that local 

governments lack the authority to craft their own exceptions to general state 

laws.‖ 5 McQuillin Mun. Corp. § 15:18 (3d ed. 2012).  

 

This is precisely what the City and ATS are doing illegally and improperly.  

Local government, through the improper BRQ, are crafting their own exceptions to 

general state law, and this entire process is forbidden.  If proper guidelines could 
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somehow render the process valid, the guidelines cannot possibly emanate from 

the very private entity in Arizona that is allegedly being authorized to apply 

guidelines.  Here, ATS defines state law in its template, and merely gives each 

City, in its ―unfettered‖ discretion, a choice from options provided by ATS – 

choices incorrect under state law.  The Legislature could not have possibly 

intended this process or authorized a private entity in Arizona – not only to follow 

improper guidelines, but to create the template for the improper guidelines. 

E.  DISMISSAL IS THE PROPER REMEDY UNDER MASONE. 

Appellants claim that if they are wrong, all citations cannot be dismissed. 

However, the cases relied upon Appellants,
16

 dealing with technical, non-

jurisdictional defects, are completely inapplicable.  Insufficient allegations were 

matters of ―form over substance.‖  Perez; Phillips at 1138.  The same is true where 

a traffic citation is filed a few days late.  Moreover, this case does not involve the 

exclusionary rule, or a violation of an improper search and seizure. 

In Masone, it is presumed that the images clearly showed violations by the 

defendants; yet, dismissal was the proper remedy where cities were preempted 

                                                 
16

   State v. Hancock, 529 So. 2d 1200 (Fla. 1
st
 DCA 2003); and Loper v. State, 840 

So. 2d 1139 (Fla. 1
st
 DCA 2003) (failure to file citation within 5 days).  State v. 

Gray, 435 So. 2d 816 (Fla.1983); State v. Phillips, 463 So. 2d 1136 (Fla. 1985); 

State v. Perez, 783 So. 2d 1084 (Fla. 3d DCA 1998); and Delgado v. State, 43 So. 

3d 132 (Fla. 3d DCA 2010) (dealing with sufficiency of allegations in information, 

defendant required to show prejudice in not knowing extent of charges).  Jenkins v. 

State, 978 So. 2d 116 (Fla. 2008) (exclusionary rule of evidence did not apply to 

violation of §901.211, where statute provided other forms of relief).  
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from running ―a municipal enforcement regime.‖  The BRQ process here is exactly 

the same - a process initiated by private entity that results in localized enforcement 

where cities, without regard to state law, do not prosecute the same events 

uniformly.  This is hardly ―form over substance.‖ ATS also improperly issues 

citations, and improperly plays an important role in what is prosecuted.  These are 

not technical violations, and dismissal is mandated under both Masone and Arem. 

V.  CONCLUSION 

 All of the certified questions should be answered in the negative, and 

dismissal is the proper remedy for all of the reasons advanced above.  The instant 

case concerns an entire process between ATS and a City, ongoing statewide, and  

found to be the same exact process at issue in Arem.  Since the process is entirely 

invalid, especially with the BRQ, all citations under this same process are invalid. 

 Any statutory construction must be resolved against municipal power 

because the Legislature expressly preempted the regulation of red light cameras to 

the state.  A municipality cannot delegate to a private entity any duties imposed by 

statutes, especially in a subject expressly preempted to the state.  Finally, the BRQ, 

relied upon so heavily to validate the process, truly invalidate this process.  The 

City and ATS can never define uniform state law, and they cannot engage in a 

process allowing §316.0083 to be resolved at the whim of a particular City, in 

violation of Ch. 316 and Masone.  Dismissal is the proper remedy. 
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Red Light $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

1.1 Wi the City use the State Statute # Yes,

Florida Statute §§ 316.0083,
316.074(1) and 316.075(1)(c)1

1.2 Will the City reference the Local Passed | Pending Ordinance No, State statute will be used
Ordinance? Has it passed? #

1.3 What ATS city code has been ### 093
assigned?

1.4 List all Counties and County County Miami Dade
Numbers? County Number 01

1.5 What is the Municipality Name Municipality Name Agency Aventura
and Agency Number? Number 85

2.1 Primary Police Department Name
contact Title

Email
Phone #

2.2 Technical IT contact for the Name
Police Department Title

Email
Phone#

2.3 Primary Administrative Hearing Name
Officer contact Title

Email
Phone#

2.4 Local Hearing Officer Contact Name
Title
Email

2012 American Trame Solutions, Inc.
Sliöis5ïri Processing System

Sgt. Jeff Bums
305.466.2894
bumsj@aventurapolice.com

Karen Lanke - Director of
Information and Technology
305.466.8928
lankek(&cityofaventura.com

Joanne Carr
Community Development
Director
carrj@cityofaventura.com
305 466 8943

Barbara Buxton -Special Master
Raquel Rothman - Special
Master

254 382 °°¹



Red IJght$ SpeedCamera- Business Rules Quesdonnaire (BRQ) City: Aventura, FL PM: Orlando Tones CSA: SandyMickey

| Phone
2.5 Primary Court contact Name Linda Mazzei

Title 305-466-8929
Email Imazzei@city ofaventura.com
Phone#

2.6 Clerk Contact Name Barry Glading

Title Code Compliance Officer
Email bglading@cityofaventura.com
Phone# 305 466 8941

. 2.7 Technical IT contact for the Name Karen Lake
Coud Title IT Director

Email klanke@cityofaventura.com
Phone # 305 466 8928

2.8 City Public Information Officer Name Lt. Michael Bentolila
Contact Title bentolilpm@aventurapplicç.com

Email 305-486-8989 Ext 2893
Phone #

2.9 Has the DMV Services Yes Yes
Subscriber Agreement been No
filled out (with the NLETS
Agency ORI #) and signed?

3.1 What is the violation detection PLP WVD
type? Loop to Loop

Iteris Video
WVD

3.2 What Violation types will we be Red light Red Light
processing? Intersection Speed

Fixed Speed

. 2012 American TraNic Solutions, Inc
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RedLight $ Speed Camera- Business Rules QuesSonnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

Mobile Speed Vans
3.3 What images are captured? RED LIGHT VIOLATION:

3.4 Are we capturing video clips
with all violations?

2 back shots, 1 front shot
SPEED VAN VIOLATION:

1 back shot, 1 front shot
INTERSECTION SPEED
CONTROL:

1 back shot, 1 front shot
FIXED SPEED:

1 back shot, 1 front shot
Yes
No

3.5 Optional Fields on the Data Bar Posted Speed - Yes/No

Actual Speed - Yes/No
Amber Time - Yes/No

3.6 Optional Data Bar on video clip? Yes/No

Backshots -

Yes

Posted Speed -No
Actual Speed- Yes
Amber Time - Yes
Yes

4.1 Line of Demarcation definition 1. Behind the Stop line Behind the Stop line
(position of 2. Behind the prolongation of
front tires in the curb

the A-shot) 3. Behind the cross walk
4. Behind whichever line the
tires will hit first

4.2 If front tires are on or slightly 1. Pass to Police Review Pass to Police Review as long as

over the hne of demarcation. (A- 2. Pass to Police Review as there is a video clip which shows
Shot) long as there is a video clip the tires were behind the line

which shows the tires were when the light tumed red
behind the line when the
light tumed red
3. Reject

. 1 2012 American Tranic Solutions, int
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RedLight $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Ottando Torres CSA· SandyMickey

4.3 Violation definition - straight 1. Back tires of vehicle Entire vehicle crosses the line of
and left crossed the line of demarcation. To exclude Trucks
(position of demarcation pulling trailers. Process trailer
vehicle in the 2. Entire vehicle crosses the plates and send to police review
B-Shot) line of demarcation if video supports violation

3. Vehicle completed
through intersection

4.4 Violation definition - richt hand
tum

if answer is #2, what is the
speed threshold?

4.5 Are there intersections with no
right on red signs posted?

4.Sa Locations:

4.6 LED of traffic control signal is a
strobe and the photo shows all
lights unlit (but video supports
that the light was red)

1. Vehicle did not come to a
full complete stop on a right
hand tum
2. Vehicle slow-rolled but
exceeded a specific speed
Vehicle is going __ MPH or
greater

Yes / No

Vehicle did not come to a fut
complete stop on a right hand
turn

Vehicle is going 15 MPH or
greater
Yes

NE 199 St//Biscayne Blvd (w/b)
NE 191 St/Biscayne Blvd (w/b)
W Country Club Dr/Lehman
Causeway (nb)

1. Pass to Police Review Pass to Police Review
2. Reject
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Red Light $ Speed Camera- Business Rules Questionnalte (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

4.6 Traffic control signal uses 1. Pass to Police Review Pass to Police Review
incandescent bulbs and A-shot 2. Reject
shows a fading yellow signal
after the start of the red phase

4.7 For straight through and left tum 1. Yes, if the A-Shot and B- Yes, if the A-Shot and B-Shot

violations... Shot provide sufficient provide sufficient evidence of the
Can they be enforced if the evidence of the violation violation
video clip is missing 2. No
(occasionally, a video clip is not
available)?

4.8 The light is red when the vehicle 1. Pass to Police Review Pass to Police Review
passes the violation line but 2. Reject
then tums green.

5.1 Speed Limits Per Location List the posted speed limit at N/A
each location

5.2 Speed that results in a violation 6 miles over posted N/A
11 miles over posted
Other

S.3 For speed violations... Yes/No N/A
Can they be enforced if the
video clip is missing
(occasionally, a video clip is not
available)?

5.4 Will there be different notice -Same as red light but N/A "-
content based on the violation different charge code

. 7 2012 American Traffic solutions, inc.
. �042 Axsis* violation Pmcassing �540ysti ----~~------------- Proprietary and cinidential
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Red Light$ SpeedCamera- Business Rules Questionnaire (BRQ) City: Aventura FL PM: Orlando Torres CSA

type? -Separate content for Speed

5.5 What is the charge code? N/A
5.6 What is the charge code that is N/A

to be referenced on the Notice?
5.7 Will the School Zone -Time of Day N/A

enforcement be based on times, -Flashers
or flashers activated?

6.0 W *kflow - OtheriOperational Dech . .
6.1 Responsible party for Citation

i lasuance 2. Parking Enforcement
, 3. Other City Official

6.2 Emergency Vehicles ' Lights Qn Reject
includes: Police, Fire & 1. Pass to Police Review
Ambulance 2. Reject

6.2a Emergency Vehicles Lights QE Pass to Police Review
includes: Police, Fire & 1. Pass to Police Review
Ambulance 2. Rejed

6.3 City Government Vehicle of 1. Pass to Police Review Pass to Police Review
enforcing city 2. Rejed

6.4 City Govemment Vehicle of 1. Pass to Police Review Pass to Police Review
neighboring city 2. Rejed

6.5 Vehicle make/model retumed 1. Pass to Police Review Pass to Police Review
from DMV does not match what 2. Reject
is visible in the vehicle image

6.6 Handicap Plates 1. Pass to Police Review Pass to Police Review
2. Reject

7.1 Does the ordinance require Yes / No No """"
2012 American TraMc Solutions, Inc.
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Red Light $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PRE: Orlando Torres CSA: Sandyntlckey

additional city prosecutor review
after the Police have reviewed
each violation?

7.2 Does the ordinance require a Yes/No No
Technician's Certificate
authorization in PD review?

7.3 Does a PD supervisor wish to re- Yes / No No
review violations rejected by the
officers reviewing and approving
violations (Police Re-review)?

8.1 is there a statute/ordinance 30
which defines the # of days Statute/Ordinance # of days:
between the violation date and
the issue date? Contract # of days: 30
is there a contract requirement? Out of State: 30
Any exceptions for out of state
registrations?

8.2 'issue Date' Definition - printed Date of Police "Accept" + 1 Date of Police Accept + 1
on front of notice business day business day

9.1 Will the City provide walk-in Yes/No Miami Dade County Public
public intemet access to those Library

im g at ? 19200 W. Country Club Road 2"'

If yes, who will provide access? urt A ntura, FL 33180

9.2 Phone number Phone: 305- 931-5512 for info only
Hours of operation Hours Monday-Friday 8:30 - 5:00 PM

9.3 is appointment required? Yes No, just walk in
No, just walk in.

2012 American Trarre solutions, Inc.
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Red Ught$ Speed Camera- Business Redes Ques turn FL. PM· Odanh Tm M�042S M

94 Image in Upper Left Comer PD badge
(Navigation page) City seal
150px (W) by 70px (H) Ot½

9.5 Banner at top of page City has banner ATS to create banner

600Px (W) by 70px (H) City would like ATS to create
a simple city-name banner

9.6 Axsis Splash Page Banner ?? PD badge
City seal

Other Aventura,
Florida

9.7 Display Balance? Yes / No Yes

9.8 Enable Green E-Pay Button? Enable/Disable Yes

9.9 Link to City? Yes / No Yes: www.cityofaventura.com
9.10 Link to Affidavit (pdf)? Yes / No Yes, and Post UTC Affidavit

9.11 Link to Refund Request (pdf)? Yes/No Yes

9.12 Any other Links? . Describe No

10.1 Will there be a waming period? Yes / No Yes
10.2 How long will the waming period ## days 90 Days

be?

10.3 After the initial waming phase. Yes/No No
will there be a waming period
for future installation phases?

10A If yes, how long will subsequent ## days N/A
waming periods be?
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Red Light $ Speed Camera- Business Rules Quesnonnaire (BRQ) City: Aventura, FL Pnt: Orlando Torres CSA: SandyRfickey

10.5 Logo - upper left hand comer PD - badge
City - Seal

10.6 Retum Address - upper left I PD
hand comer Court
(place for undeliverable mail) ATS Operations

10.7 Will Phone Customer Service be Yes/No
provided during the waming
period?

If yes, who will provide? 4111

PD
10.8 Who will provide Walk-in Court

Customer Service during the PD
waming period?

10.9 Spanish Translation on Waming Yes, include Spanish
Translation

8
City of Aventura
Intersection Safety Program
PO Box 22091
Tempe, AZ 85285-2091
Yes

ATS Operations 1-866-225-8875

N/A

Yes, include Spanish Translation

No, English Only

11.1 Logo - upper left hand comer PD - seal or badge
City

11.2 Retum Address - upper left PD City of Aventura
hand comer

Court intersection Safety Program
(place for undeliverable mail) ATS Operations P.O. Box 22091

Tempe, AZ 85285-2091
11.3 ls the party willing to enter a Yes / No Yes

new address or a note if no new
2012 American Trame Solutions, inc,
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ed Light $ SpeedCamera- Business Rules Quesdonnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

address is available?

11.4 Are there one or two types of 1. One One
First Notices? 2. Two

If more than one, define the
difference between them

11.5 What is the First Notice called? Notice of Violation Notice of Violation
Citation
Notice of infraction

11.6 What is the calculation of the issue Date + 15 days issue Date + 60 Days
Payment Due Date? Issue Date + 30 days

Court date based on issue
date

11.7 What is the fine amount for Red $158.00
Light?
Does it include a court fee?

11.8 What is the charge code and Florida Statute 316.075(1)(c)1
charge code that is to be
referenced on the Notice?

11.9 Is there a separate ordinance or No
statute for solid red and red
arrow?

11.10 Does the City require the use of Yes/No No
complaint numbers?

if yes, please explain
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Red Light $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: Mickey
"""'"""

11.11 Should a sentence be included Yes / No Yes
stating whether Points will be or
will not be assessed?
(Driver Liability Only)

11.12 ' is driving school an option in Yes / No
lieu of paying the fine amount?
(Driver Liability Only)

11.13 What officer signature type will Electronic Signature

be used? Printed Name
11.14 is the officer's badge # Yes / No

required?
What is the badge # called?

11.15 is any other signature required Yes / No
on the Notice? Please specify.

11.16 Define images to be included on | Backshots
the notice (A&B for Red Light / Front shot
single backshot for Speed) to be Piateshots
included on the Notice?

Faceshots
11.17 Separate data fields on Notice? Speed: Yes/No

Amber Yes/No
[speed] Limit Yes/No

11.18 Is the registered owner's driver's Yes / No
license number required?
Date of birth? Yes / No
(Driver Liability Only)

11.19 Are there special requirements
for Juveniles?
(Driver Liability Only)

No

Electronic Signature

Yes
ID#

No

Backshots

No
No
No
N/A

N/A

11.20 if a court date is printed on the No
first notice, how is the court date
2012 American Traffic Solutions, Inc.
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RedLight $ SpeedCamera - Business Rules

11.21 Will Phone Customer Service be Yes/No Yes
provided during this time? ATS 1-866-790-4111 ATS 1-866-225-8875
If yes, who will provide service? Police Department 8:00AM to 5:00 PM EST
If ATS, we provide service 8 AM Court
- 5 PM local time.

11.22 Wili Wak-in Customer Service Yes/No No
be provided? Court
if so, by whom? PD

11.23 Are there any special mailing First Class First Class
requirements for the 1" Notice? Bulk Mail Certificate

n n At rutnuun

Rental Car Companies / Leasing Companies

12.1 Which processing group will PD ATS
handle Rental Car Company Court
and Leasing Company ATS
affidavits?

12.2 Describe the process to be Faxed to ATS Faxed to ATS at 480-990-4819
followed if the rental car Mailed to ATS
affidavits are not mailed to the City will handle
above processing group

12.3 Does the Affidavit need to be Yes / No Yes
scanned into Axsis?

Car Dealerships / Corporations

12.4 Which processing group will PD ATS
handle Car Dealerships & Court
Corporate Affidavit's of non- ATS
responsibility?

. 2012 American Trame Solutions, int
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12.5 Describe the process to be Mail to ATS Faxed to ATS at 480-990-4819
followed if car dealership Fax to ATS
affidavits are not mailed to the City will handle
above processing group

12.6 Does the Affidavit need to be Yes / No Yes
scanned into Axsis?

Individuals

12.7 Are Affidavits allowed from Yes / No Yes
individuals where another driver
is identified

12.8 Which processing group will PD ATS
handle individual Affidavit's of Court
non-responsibility? ATS

12.9 Via what channels can an Mail Mail
Affidavit be submitted? Fax

Walk-in to PD
Hearing at Court

12.10 Describe the process to be Mailed to ATS Faxed to ATS at 480-990-4819
followed if affidavits are not Faxed to ATS
mailed to the above processing City will handle
group

12.11 is identification of the driver Required Required
Optional or Required? Optional

12.12 What should be done if driver Dismiss Dismiss
address is not US, Canada or
Mexico?

Describe any special processes the city would like in place for the following circumstances:

12.13 Plate Number / State entered ATS Operations may handle Wait for UTC
incorrectly

12.14 Part of Funeral Procession Affidavit with letter from Affidavit
m2 American Trame soluuons, Inc.
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Red Light $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventura, FL PM: Orlando Tones CSA: SandyMickey

Funeral Home ATS to Process
Request a review
Request a hearing

12.15 Ticket issued by PD Affidavit with copy of police- Affidavit with copy of UTC
issued paid ticket ATS to process
Request a review
Request a hearing

12.16 Stolen Vehicle or Plate Affidavit with Police Report Affidavit with Police Report
Request a review ATS to process
Request a hearing

12.17 DMV Error Affidavit with copy of their Wait for UTC
ls affidavit required? vehicle registration

Request a review
Request a hearing

12.18 Traffic Control Signal was not in Request a review Wait for UTC
proper position or not sufficiently Request a hearing
legible

12.19 Operator of vehicle was acting Request a review Affidavit
in compliance with the lawful Request a hearing ATS to Process
order or direction of a police
officer

12.20 Operator of vehicle was yielding Request a review Affidavit
to an approaching emergency Request a hearing ATS to Process
vehide

12.21 Vehicle was operating as an Request a review Wait for UTC
emergency vehicle Request a hearing

12.22 Hazardous road conditions Request a review Wait for UTC
existed Request a hearing

12.23 Vehide was sold Affidavit with sold receipt Wait for UTC
Request a review
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eed Camera- Business Rules Questionnaion (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

Request a hearing

12.24 Death Request a review Affidavit - Copy of Death
Request a hearing Certificate

ATS to Process
12.25 Registered Owner is a Business Affidavit Affidavit required for transfer of

Owner and is naming an Request a review liabilityemployee
Request a hearing ATS to process

12.26 Does the Affidavit need to be Yes / No Yes
Notarized?

12.27 Does the Affidavit need to be Yes / No Yes
scanned into Axsis?

12.28 is a dismissal letter mailed to Yes / No Yes
whom ever submitted the
affidavit?

12.29 Summarize ATS Operations (List reasons from Affidavit) �042Vehicle ssed th
scope of responsibility with . E' . rough
regard to Affidavits the intersection in order to

yield right-of-way to an
emergency vehicle

�042Vehicle passed through
the intersection as a part
of a funeral procession

�042Vehicle passed through
the intersection at the
direction of a law
enforcement officer

�042Vehicle was in the care
custody or control of
another person

�042Vehicle had been stolen
�042A UTC has been issued

by a law enforcement

Aventura, FL. v1.2 BRQ v12.0 - PaGe 15
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Camera- Business Rules Questionnaim (BRQ) City: Aventura, FL Pat: Orlando Torns CSA

vehicle for the same
violation

12.30 Will Insufficient Info letter be
issued?
If so, list the insufficient
Information Reasons.

�042Death certificate showing
the date the death
occurred on or before the
issuance of the uniform
traffic citation

Yes / No Yes

Bill of Sale needs sale date and
buyers signature
Bill of sale not provided
Driver Information missing or
incomplete
Drivers date of birth missing
Drivers full address missing
Drivers full name missing
Full name and address missing
Hearing option available once
UTC is issued
incomplete please contact
customer service 1-866-790-4111
No suppporting Documentation
Not signed by registered owner
Notarized affidavit not provided
Notary stamp is missing
Paperwork not legible
Police report missing
Received too late
Rental or lease agreement
missing

2012 American Trafre solutions. Inc
.. . Ã�576sEYèiat 6 �541"yÃEm~~~----�442------------- .._....... Propriatary and conßdentid

Averdant R., d2 BRQ v12.0- Page 16

269 397 °¹°



Red Light $ SpeedCansera- Business Rules Questionnaire (BRQ) City: Aventura, FL PRC: Orfando Torres CSA· SandyMiky

Violation did not occur during """""*
rental or lease period

12.31 Number of days to retain any Immediately Immediately
paper documents (Affidavits, 30 days after scanning and
correspondence, etc), mailed linking
into ATS Operations from 60 days after scanning and
violators, that are electronically linking
scanned into Axsis and linked to
the appropriate Notice. 90 days after scanning andlinking

12.1 a the due date for the Affidavit due date printed on
notice = FN lasue Date + 60 days
Affidavit due date configured on
backend = FN issue Date + 120
days

13.1 Will an electronic interface Yes / No Yes
between Axsis and the Court
System?

Yes / No
If yes, will they be utilizing an
exitsting interface? Yes

13.2 Does the court want the Yes / No Yes
electronic PDF File of the
Notice?

13.3 Can the court access the ATS Yes / No Yes
FTP site and copy the notices
from the FTP site?

13.4 If no court interface, will hard Yes/No No
copes be sent to the court? If
yes, provide the address.

13.5 Will the court manually enter the | Yes / No Yes

2012 American Trame solutions, irn
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Notice payment information?
13.6 is ATS Operations required to Yes / No No

pnnt and mail copies of the
Notices to the Court?

13.7 Define when the notice to the N/A
court is a different notice or a
subset of a notice mailed to the
violator.

13.8 Does ATS need to retain DMV Yes/No No
information?

14.1 Who issues the Second or ATS ATS
Dehnquent Notice? Court

14.2 Retum Address - upper left PD Aventura, Florida
hand comer Co
(place for undeliverable mail) on cessing CenterATS Operations PO Box 22091

Tempe, AZ 85285-2091
Customer Service # 1-866-224-
2354

14.3 the Second Notice Delinquent Notice Florida Uniform Traffic Citation
Delinquent Notice of (UTC)
Violation
Notice to Appear

14.4 Are there any other signature Yes / No No
requirements on the Second
Notice?

14.5 Are backshot images (A&B for Backshots
Red Light / single backshot for
Speed) to be included on the
Second Notice?

2012 American Traffic Solutions, Inc.
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14.6 If a court date is printed on the N/A
Second Notice, how is the court
date determined?

14.7 Are there any special mailing Yes / No Yes. All must be sent via
requirements for the 2" Notice? certified mail.

14.8 is there a Third Notice? (CN) Yes / No N/A

14.9 Who issues the Third Notice? ATS N/A
Court

14.10 What is the Third Notice Called N/A
14.11 Are there any other signature Yes / No N/A

requirements on the Third
Notice?

14.12 Define Images to be included on Backshots N/A
the Third Notice (A&B for Red Front shot

i single backshot for Plateshots

Faceshots
14.13 ff a court date is printed on the N/A

Third Notice, how is the court
date determined?

14.14 Are there any special mailing Yes / No N/A
requirements for the Third
Notice?

« nn

15.1 is there progressive Yes/No No
enforcement?
If yes, please explain

15.2 Explain the fine schedule: pine issue pate one one p.

(Issue Date Ex: SN due date + ^"""'
30) N of Violation $158.00 Poice Accept + 1 kaue Dee

(Due Date Ex: TN lasue date + °°°° °°Y * °°W $50.00 for fanura to appear
2012 American Trame solutions, Inc. K hearino held $100 + NoV

272 400 °¹°



Red Light $ Speed Camera- Business Rules Questionnaire (BRQ) City: Aventtua, FL PM: Orlando Tones CSA�042SandyMidey

15)
NOV Reminder Notice
($2Anallingdocument)

uniformTrafficcleation $277.00 FNDueDale+25 SNlesue
(UTc) Days Date +30

Ät'.nIInce .. .

16.1 Will the City utilize ATS Pre Pre Collections i N/A
Collections and Collection Collections
Services? Both

16.2 Primary collections contact at Name N/A
City Title

Phone Number
_...._._ Email Address

16.3 Are ATS Collection Services Yes N/A
negotiated in the original No, an Amendment will be
contract? needed

16.4 Has an Amendment to the Yes, copy attached N/A
original contract been No
negotiated and signed?

16.5 What Collection Company will Linebarger ' N/A
be used? Alliance One

Purdue Brandon
16.6 Will you enforce the Collection Enforce N/A

of Late Fees or can they be Waive if received without
waived if payment is received
without them?

16.7 is there a collection fee allowed Yes, in the amount of $ N/A
by State Statute? No

if yes, how much?

2012 American Trame Souions, Inc.
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Red Light$ SpeedCamera- Business Rules Questionnaire (BRQ) City: Avenkwa, FL PM: Orlando Torres CSA: SandyMickey

16.8 If partial payment was received, l NM
what is the amount due cut-off
to be eligible for collections?

16.9 Do we allow hearings after Yes/No N/A
violation is sent to collections?
(Lineberger only)

16.10 Do we tum Skip Trace on? Yes/No N/A

16.11 Do we allow transfer of liability Yes/No N/A
after violation is sent to
collections? (Lineberger and
Purdue only)

16.12 After the violation goes to
collections, do we allow
administrative dismissals?

18.13 Will a Process Service be Yes / No N/A
utilized?

16.14 ff Yes, desenbe the process. N/A
17.0 ( ollection Nati

Collection Notices & Process SN DD + 5 days; DD + 15
days

Final Unpaid Civil Penalty
issued UCP DD + 5 days;
DD + 15 days

Notice to Collect
Final Unpaid Civil Penalty

L---- ___.____.__________ issued DD + 5 days; DD +

. 2012 American Traffic solubana, Inc.
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ht $ Speed Camera- Business Rules Questionnaire (BRQ) City: A

15 days

Final Notice to Collect
Notice to Collect DD + 5

---......... days; DD + 15 days
18.0 * ollection Enforcement Proce ures
18.1 Will a Boot & Tow be utized? N

Yes, After First Collection
Notice Due Date
Yes, After Second Collection
Notice Due Date

18.2 Who will initialize the Boot & ATS N/A
Tow process? PD

18.3 is there paperwork that needs to Yes / No N/A
be filled out and submitted to
the PD to initiate the Boot &
Tow process?

18.4 Describe the Boot & Tow
Process. N/A

18.5 Will a DMV Hold / Release be No
utilized?

Yes, After First Collection
Notice Due Date
Yes, After Second Collection
Notice Due Date

18.6 Who will initialize the DMV ATS N/A
Hold/Release? PD

Court
18.7 is there paperwork that needs to Yes ) No N/A

be filled out and submitted to
the DMV to initiate the process?

2012 American Traffic Sokaions, Inc.
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18.8 Describe the DMV Hold/Release N/A
Process.

1e rFDèmarewnn

. the city be using ATS to Yes / No Yes
manage payments? Please explain

19.2 Who is the Finance Contact
(please include all required
information from the list)?

19.3 What forms of payment are
accepted?

19.3a Our normal convenience fee for
online payments is $4.00. Does
the client agree to allow us to
charge this fee in retum for the
convenience and setup of online
payments?

19.4 Retumed Check Fee Amount

19.5 is a 3" party used for retumed
check collection for walk-in
payments?

Name Brent Rogers - Finance Director
Title 19200 West Country Club Drive
Phone Number Aventura, Fl 33180
EmailAddress brogers@cityofaventura.com

.. Phone:305-466-8953

Wah Walk-inMoney Orders go g4 ©°'"®"I®"©® f®® Cash
Certified Checks Checks Visa
Personal Checks Cash Mastercard Che
Msa Discover
MasterCard
Moneygram
Yes Yes
No
if No, please explain

$25 N/A
$30
Other

Yes/No N/A

2012 Am«ican Trame seuions.
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tionnaire (BRQ) City: Aventura, FL PM: Orlando Torres CSA: SandyMickey

Mailed Payments

19.6 What address will mailed go to? ATS City of Aventura

Enter full address. Court Payment Processing Center
PO Box 742527
Cincinnati, OH 45274-2527

If not ATS, will payments be Yes / No N/A
manually entered into Axsis?

19.8 Will the standard payment Yes / No Yes
coupon be utilized?

Web Payments __

19.9 Who will handle web payments? ATS ATS

Court
Other

19.10 if not ATS, will payments be Yes / No N/A
manually entered into Axsis?

Walk-in Payments

19.11 What is the full address for ..
walk-in payments? Aven%nt Govemment Center,

Cashier Window, 4th Floor,
19200 West Country Club Drive,

_..__..__ Aventura, FL 33180

cce wh wi I be entering Name Linda Mazzei
payments manually into Axsis? Title

Email
Imazzei@cityofaventura.com
Phone# 305 466 8920

19.13 Review the Refund Request Yes / No Yes
Form; is this sufficient?

2012 Ammican Traffe sobuona, kc
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19.14 What is the full address for City of Aventura

refund requests? 19200 West Country Club Drive
Aventura, FL 33180

Administrative Reviews & co or form to address on front of
Hearings

Lockbox will schedule a hearing
based on the hearing information

. provided in section 20.6
20.2 Do you want ATS Operations to Yes / No N/A

schedule hearings over the
phone?

20.3 Can a hearing be rescheduled? Yes , Yes, re-schedule of hearings are
submitted to the court in writing 5
days before their initial hearing date.
Violators are permitted i hearing
reschedule.

20.4 Dates Court is Closed New Year's Day New Year's Day

Martin L. King Jr. Day Martin L. King Jr. Day
President's Day President's Day
Memorial Day Memorial Day
Independence Day Independence Day
Labor Day Labor Day
Columbus Day Columbus Day
Veteran's Day Veteran's Day
Thanksgiving Day Thanksgiving Day

Christmas Day Christrnas Day

2012 American Tranic Solutions, int

Avantwa, FL v1.2 BRQ v12.o..Page 25
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*® entura, FL Pñi: Orlando

20.5 Define the Review Setup Notification Letter? N/A
No Reviews in Axsis

if yes, Denial Letter for late
requests?
Location N/A
Days of Week N/A
Hours of Day N/A

Time slot length N/A

Max # per time slot N/A

How far out should reviews N/A
be scheduled?

Reviewers names (please N/A
list)

Dispositions N/A

Fine Reduction? N/A

Court Costs Added? N/A

is it variable or fixed?
Can Court Costs Waived? N/A

Auto mailed option? N/A
Printed locaHy option? N/A

How long do they have to N/A
pay?

Is it a variable due date? Y/
N

Define the NOD's N/A

--._........ Define any automated N/A -
2012 American Trame sokaions,
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iv 

III.  Abbreviations used in this Reply Brief:  

The following terms will be shorted herein:  

1) Attorney General will be cited as “AG”;  

2) City of Oldsmar as “City”;  

3) Luis Torres Jimenez as “Appellee”;  

4) Answer Brief as “AB”;  

5) Initial Brief as “IB”;  

6) Mark Wandall Traffic Safety Act as “Wandall Act”;  

7) traffic infraction enforcement officer or TIEO as “officer”;  

8) “traffic infraction detector data” as either “video events” or “images”;  

9) “the review of video events before the officer reviews the video event” as 

“pre-review”;  

10) the BRQ or Business Rules Questionnaire as “Business Rules”; and  

11) the camera vendor, American Traffic Solutions, as “ATS”. 
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IV. Argument: 

1. The Appellee’s AB barely addresses the trial court order and IB. 

Perhaps unwittingly, the AB gives credibility to the trial court’s findings and 

to the arguments in the IBs by failing to address many issues raised in both.  

Instead, the AB tellingly shifts ground, ignoring previous arguments and 

introducing new arguments not previously made in the court below. Having to 

address 35-40 pages of new argument in a 15 page reply brief considerably 

prejudices the AG’s ability to fully address each new argument.
1
 Moreover, it bars 

the AG, the City, and the lower court from specifically addressing these arguments 

and developing a factual record and specific findings concerning them. As such, 

this Court should not consider the Appellee’s new arguments under the authority of 

Meyer v. Meyer, 25 So. 3d 39 (Fla. 2d DCA 2009) (refusing to affirm on 

alternative grounds because doing so would deprive opposing party of opportunity 

to develop record and attempt to cure alleged deficiencies). 

2. The pre-review process was clearly authorized by the Legislature. 

The first argument in the AB, on page 28, argues that § 316.0083(1)(a) does 

not expressly authorize ATS to sort images into two different queues based on 

Business Rules. However, this statutory protocol is not invalid merely because the 

                                                 
1
 The tactic of introducing new arguments for the first time in the answer brief 

when not argued below was also used by this Appellee’s law firm in the Arem case 

to attack the pre-review process. 
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statutory language is not the language the Appellee would have used. Section 

316.0083(1)(a) expressly authorizes an agent to review (pre-review) the images 

before the officer’s review. This acknowledges the legislative intent to allow an 

agent of the City to process the video events. It would be an absurd interpretation 

of the statute to say the Legislature’s intent was to allow a pre-review without 

allowing processing or some action to be taken with the videos.
2
 If so, the pre-

review would be useless. Statutes are interpreted to effectuate legislative intent. 

Parker v. State, 406 So. 2d 1089, 1092 (Fla. 1981) (“Legislative intent is the pole 

star” that guides the interpretation of a statute.)  

Furthermore, cities are constitutionally and statutorily authorized to enter 

into contracts for the purposes of exercising police power. Both the Florida 

Constitution, Article VIII, section 2(b) and also Florida Statute § 166.021 authorize 

municipalities to “exercise any power for municipal purposes except as otherwise 

provided by law.” Also, as argued in the AG’s IB, p. 40, section 14, the Florida 

Constitution does not expressly grant powers but instead merely prohibits 

                                                 
2
 State v. Atkinson, 831 So. 2d 172, 173 (Fla. 2002) (“A basic tenet of statutory 

construction compels a court to interpret a statute so as to avoid a construction that 

would result in unreasonable, harsh, or absurd consequences.”); see Fla. Dep’t of 

Envtl. Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1270 (Fla. 2008); 

see also State v. Burris, 875 So. 2d 408, 414 (Fla. 2004) (“A statute’s plain and 

ordinary meaning controls only if it does not lead to an unreasonable result.”); see, 

e.g., Florida Dep’t of Business and Professional Regulation v. Investment Corp. of 

Palm Beach, 747 So. 2d 374, 385 (Fla. 1999) ("Laws should be enforced with 

common sense and applied without losing sight of the legislative intent. . . .") 
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governmental entities from acting unconstitutionally. In sum, the City had the 

legislative approval to carry out a valid pre-review process. 

3. Preemption does not apply herein. 

The new argument on pages 30 and 47-50 of the AB, is that the City is 

preempted from having contracts with Business Rules to carry out their programs 

based on Masone v. Aventura, 147 So. 3d 493 (Fla. 2014) and § 316.0076. The 

opposite is actually true. That is, express legislative authorization for using 

cameras is now part of the statutory fabric. Cities were given permission to carry 

out enforcement with cameras in 2010 upon passage of the Wandall Act. Masone 

holds that the city camera programs existing before 2010 were held invalid; it did 

not hold that camera programs after 2010 were invalid as suggested by the AB. As 

a result, the Business Rules are merely contractual directives to the camera vendor 

to implement the legislatively-authorized program. 

The flaw in the opposition’s argument is that the City’s Business Rules 

neither circumvent State law nor venture into an area of traffic law that the State 

has not already regulated. The Legislature recognized there would be a pre-review 

by an agent before the officer’s review. § 316.0083(1)(a). Thus the use of Business 

Rules meshes with the legislative scheme State law. 

In regard to § 316.0076, it states, “Regulation of the use of cameras for 

enforcing the provisions of this chapter is expressly preempted to the state.” 
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However, the Business Rules in this case are not regulating the use of cameras. 

Business Rules merely provide specific directives from the City explaining how 

ATS is to perform the administrative tasks necessary to carry out the pre-review 

process. Such direction is expressly permitted under § 316.002, Fla. Stat., allowing 

for the passage of supporting municipal ordinances and § 316.008(8) authorizing 

the use of city cameras programs. The AB’s argument that a city is not allowed to 

contractually direct its officers, employees or third party vendors, particularly red 

light vendors, is directly contrary to Florida law permitting it to do exactly that.  

In sum, any governmental entity must give direction to its officers and 

employees in order to carry out the legislative intent. The opposition’s argument 

would lead one to the absurd conclusion that training manuals or contracts used to 

direct employees or vendors how to carry out their duties would be unlawful.  

4. The trial court in this case did not indicate ATS processors use discretion. 

The AB repeatedly states that the trial court found ATS processors had some 

discretion (e.g., AB, p. 38). This is actually not what the court stated. The trial 

court below stated “[T]he ATS processors may have to use some degree of 

decision making in pre-sorting the images. . . .” R. 1113. (Bolding added) 

However, it has never been disputed that ATS processors make decisions. The 

relevant issue is whether processors are making decisions with unfettered 

discretion. In regard to unfettered discretion, the order states: “These guidelines 
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[the Business Rules], as well as the training provided to ATS’s processors makes it 

clear that the sole, unilateral, and unfettered decision making found unacceptable 

in Arem does not exist in this case. R. 1113 (Bolding added.)  

What is even more important is that the Appellee has never provided one 

instance of when an ATS processor was operating with unfettered discretion. 

Logically, if there was any evidence of processors exercising unfettered discretion, 

the opposition would have pointed out every example of such to the trial court or in 

the AB. Therefore, the substantial competent evidence the trial court used to 

conclude that there was no unfettered discretion has never been refuted by the 

Appellee. Thus, the Appellee both failed to carry the burden of proof below and 

also this issue is admitted by default.  

The most the opposition conjured up was that there may be some ambiguity 

in the Business Rules. For example, the opposition argues the word “slightly” as in 

“slightly over the line of demarcation” is not defined in the Business Rules and a 

processor could possibility be confused. However, based on the unrebutted 

testimony of Sergeant Burns, the term “slightly over the line” does not need to be 

defined because it is the City’s instruction that anytime a vehicle is before the line, 

when the light turns red, the video event is placed into the working queue for the 

officer to review. R. 1235-36. Witness Debbie Duff also testified that if the tires of 

the vehicle are “slightly” over the line a video event is passed to police review if 
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the vehicle was before the line when the light turned red. R. 1410. Therefore, the 

processor never makes a decision as to what is “slightly” over the line and the term 

does not have to be defined. Furthermore, Ms. Duff testified that if there is ever an 

instance when a processor does not know how to apply a Business Rule, the video 

is automatically sent to the working queue based on the training saying, “When in 

doubt, send it out” to the officer. R. 1382-83. It is important to note that the 

processor is not making a decision how a rule should apply, but is merely placing 

the video event in a review queue for the officer to determine probable cause. 

5. This City holds the ultimate discretion whether or not to enforce a violation.  

Although not argued below, the AB complains that this City and other cities 

do not have the discretion to use different speed limits at which right turn video 

events may be enforced because this creates variants and non-uniform enforcement 

between cities. AB, p. 7-9 & 47-48. First, attorney argument is not evidence and 

there is no evidence in this record that shows how other cities are operating their 

programs. Hewitt, Coleman & Assoc. v. Lymas, 460 So. 2d 467, 468 (Fla. 4th DCA 

1984 (Argument of counsel does not constitute evidence.) Appellants may assert 

“any argument supported by the record” but not other arguments. Dade Co. Sch. 

Bd. v. Radio Station WQBA, 731 So. 2d 638, 644-45 (Fla. 1999); see also, Sparta 

State Bank v. Pape, 477 So. 2d 3 (Fla. 5th DCA 1985) (As a general rule, it is 

inappropriate for a party to raise an issue for the first time on appeal.) Therefore, 
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this new argument should be stricken. Altchiler v. Dpt of Professional Regulation, 

442 So. 2d 349 (Fla. 1st DCA 1983). 

Nonetheless, the AB arguing the City does not have discretion to decide 

which infractions to enforce has no basis in the law. The Supreme Court has held 

that the decision to enforce is a matter of discretion. Bell v. State, 369 So. 2d 932, 

934 (Fla. 1979). Selective enforcement is allowed provided that it is not based on 

an unjustifiable classification. Bell at 934. Here, there is no evidence concerning an 

unjustifiable classification that would trigger an exception to the rule. 

Furthermore, the AB contradicts itself based on the argument on pages 37-

38 of the AB which cites so extensively from Everton v. Willard, 468 So. 2d 936 

(Fla. 1985). Everton distinctly states law enforcement has the discretion to choose 

whether or not to enforce an infraction. Id. Thus, the City has the prerogative to 

dictate that videos of vehicles making right hand turns at less than 15 mph should 

be placed in the non-working queue. 

Even more important is that one city using 10 mph and the City of Aventura 

using 15 mph is not rewriting the law and it does not result in non-uniform 

enforcement. AB, p. 47-48. The speed limits merely give ATS processors definite 

parameters into which queue to place the video and have nothing to do with 

whether the video is enforced. This merely eliminates processor discretion. After 

the pre-review, the officers in all jurisdictions uniformly apply the law and 
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determine whether there is probable cause that the vehicle in the video was making 

the right turn in a careful and prudent manner pursuant to the statutory dictates of § 

316.0083(1)(a). Therefore, the parameters given to processors have absolutely 

nothing to do with rewriting State law, changing the elements of the offense, or 

creating non-uniform enforcement. To be clear: there is no conflict with state law. 

The processor using a definite speed limit and the officer using the statutory 

standard shows processor are merely sorting videos and officers are deciding 

violations based on the statute. This is one reason why 30-35% of the videos in the 

officer’s working queue are rejected and not enforced by the officers. R. 844.  

For these same reasons, the argument on page 36 of the AB fails which 

states that ATS makes “evidentiary” determinations which images showed 

violations. For right hand turns, the processors merely sort videos based on the 

speed limit while officers are deciding whether the video is evidence to show the 

vehicle is not making a turn in a careful and prudent manner. Therefore, the 

processor isn’t deciding whether there is evidence of careful and prudent driving, 

and there is no discretion on the part of the processor.  

6. The ATS processors sort videos while the City’s officers enforce the law. 

    The new argument on page 34, is that § 316.640(3)(a) mandates that police must 

enforce the traffic law. This is true and herein, the City does decide which video is 

enforced by the Business Rules; the processor sorts the video based on the Rules, 
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and the officer reviews events and enforces the law by pushing the “accept” button. 

7. Pre-reviewing, printing, mailing and sending data are secretarial functions. 

The AB, on page 37, states that the AG classified ATS’s activities as 

“ministerial”. This is an incorrect statement. It was the Supreme Court in Citizens 

of State of Fla. v. Wilson, 567 So. 2d 889, 892 (Fla. 1990), that called the delegated 

duties in that case “ministerial”. The AG’s position in her IB is that ATS’s 

activities are analogous to the activities carried out in Citizens and are nothing 

more than mere secretarial or administrative functions. AG’s IB, p. 11, 16, 20, 44, 

46-48 & 50. Thus, whether ATS’s functions are secretarial, administrative or 

ministerial, certainly, ATS is not exercising police power. Also, if the Supreme 

Court called the activities ministerial in Wilson, the McQuillan treatise cited by the 

Appellee has no authority to deny such. 

The AB also cites to Everton to say that since an officer’s decision to 

enforce an infraction is a discretionary function and not a ministerial act, then, the 

ATS processor’s pre-review is not a ministerial act because they exercise 

discretion. AB, p. 37-38; Everton at 939. However, the AB ignores the mountain of 

evidence showing that ATS processors are not making decisions with sole, 

unfettered discretion. Accordingly, the City did not delegate a police power to 

processors and the activity is merely administrative. See also, AG’s IB, Argument 

section 2., p. 15-16. Processors are not performing any significant or consequential 
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discretionary function. See also, AG’s IB, Argument section 6., p. 20-22. 

8. Preemption does not prevent the officer from having automated computer 

assistance to print, mail or transmit electronic data. 

 

On page 38, the AB argues that the officer is supposed to print, mail and 

transmit the citation data to the clerk of court and not ATS and cites to § 316.0083 

and § 316.650(3)(c) as legal support. First, neither statute states the officer has to 

print and mail the citation to the owner. Section 316.0083 only requires an officer 

to issue the citation, and says nothing about who is to print and mail the citation. 

Therefore, in § 316.0083, there is no prohibition against an officer using computer 

software to perform the secretarial work of printing and mailing.  

Also, § 316.650(3)(a) does not discuss printing and mailing. This subsection 

merely directs the officer to transmit the citation data to the clerk of court. And, 

despite the Appellee’s argument, the officer is the one performing the printing, 

mailing and transmittal of the citation data to the clerk by simply pushing the 

“accept” button. Pushing the “accept” button starts the automated process without 

any further human assistance. The documents and data are sent out by the 

computer at the appropriate statutory time. The trial court specifically found that 

the officer was performing the transmittal of the citation data with the assistance of 

ATS’s software. The court stated: 

The procedure by with [with] the transmission of the UTC data for a 

red light camera violation is transmitted to the Clerk, as discussed 

above, is totally automated without any human involvement. It is the 
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officer's determination that probable cause exists that a violation has 

occurred and the selection of the "accept" button which sets the 

process in motion. This Court finds that the process by which red light 

camera E-citations are transmitted is no different than how all other E-

citations are transmitted when an officer issues the UTC [uniform 

traffic citation] roadside. The language of the statute requires that the 

officer provide the data. This is accomplished by the officer's 

affirmative actions; therefore, the fact that the computer program that 

actually sends the data is that of a vendor does not violate the statute. 

 

R. 1137-38. Thus, the City’s protocol is not preempted because the officer is 

carrying out all duties pursuant to statute through licensed computer software 

without any other human assistance. The AB’s argument is basically that officers 

cannot use licensed computer software provided by ATS. In this digital age where 

even court documents are filed over the internet, this argument is absurd.  

Additionally, even if this Court were to find that the printing, mailing and 

transmittal were not being performed according to statutory protocols, this is not 

grounds for dismissal pursuant to the cases of Loper v. State, 840 So. 2d 1139 (Fla. 

1
st
 DCA 2003); State v. Hancock, 529 So. 2d 1200 (Fla. 5

th
 DCA 1988); State v. 

Perez, 783 So. 2d 1084 (Fla. 3d DCA 1998). It is improper to dismiss an infraction 

case based on non-jurisdictional procedures not involving the elements of the 

traffic infraction. Id.; see AG’s IB, Argument section 16, p. 46-49. This would also 

be true for the pre-review process. 

9.  The record evidence established ATS is following the Business Rules. 

 

On page 42-44, of the AB, the Appellant implies that there is not enough 
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evidence to show that the City knows whether ATS was applying the Business 

Rules. As discussed in full detail in the AG’s IB, evidence was presented that there 

are several multi-level checks on the ATS processors both by ATS and by the City. 

See AG’s IB, Argument section 12, pp. 36-39.  

10. The Business Rules were not part of the Arem record but are relevant herein. 

 

On page 40 of the AB, its claims that the Business Rules were within the 

Arem record by stating, “[A]ll material issues in this case were before the court in 

Arem.” This disagrees with the Appellee’s trial counsel below that admitted to the 

trial court that the Business Rules were not in the Arem record. The court found: 

The parties agreed that Hollywood had a BRQ similar to the 

BRQ in this case and ATS processed it in the same manner as 

testified to here. The UTC is generated in the same manner as it 

was in the Arem case. However, the record in Arem shows, and 

the parties agree, that no evidence was presented to the trial 

court below regarding how the actual process worked. 

Additionally, because the initial review procedures were not at 

issue until the second Arem opinion was issued, no evidence 

regarding the existence of a BRQ and its implementation was 

ever submitted. 

 

R. 1111. Therefore, the Arem court did not consider the Business Rules before 

issuing its opinion on October 15, 2014. In fact, the City of Hollywood only stated 

for the first time in the motion for rehearing on November 14, 2014, one month 

after the opinion was released, that there were “standards” (Business Rules) to 

guide ATS processors. See City’s IB, section II.B.(1), p. 20. Therefore, it was 

impossible for the Arem court to have considered the Business Rules when writing 
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its opinion. The Business Rules and testimony herein distinguish this case. 

Furthermore, the AB’s argument (page 41) that even though the Business 

Rules are part of this Court’s record that they do not make a difference is just 

wrong. The court below found that both the Business Rules and the nine weeks of 

training (R. 1106-07 (not one week of training as stated in the AB, pp. 41-42) of 

the ATS processors show there was no unfettered discretion. The court below held: 

“These guidelines [the Business Rules], as well as the training provided to ATS's 

processors makes it clear that the sole, unilateral, and unfettered decision making 

found unacceptable in Arem does not exist in this case.” R. 1113.  

11. Processor are properly trained to sort videos. 

On pages 41-42 of the AB, the Appellant claims that ATS processors are not 

properly trained under Florida law to make determinations charged to police 

officers. This is true because the training is not for the purpose of performing 

police duties. The nine weeks of training (R. 1106-07) (not one week of training as 

indicated at AB, pp. 41-42) is to merely teach processors to sort videos.   

12. This case can only act as precedent for cases with the same facts.  

On page 46, the AB argues that “every citation under the same statewide 

process” should be dismissed.  First, this Appellee has no standing to make this 

argument. Also, this Court is deciding whether this City’s protocol is legal and not 

the protocol of another city not in evidence and not within this Court’s jurisdiction. 
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13. The creation of the Business Rules Questionnaire does not support dismissal.   

On pages 3 and 45, the AB argues that the way the Business Rules were 

created through an ATS template shows the City’s implementation of the rules are 

illegal. It is true that the Business Rules were created by the City filling out a 

template questionnaire form, hence, the term “Business Rules Questionnaire” It is 

also referred to as the “BRQ”. However, when Sergeant Burns was asked, “So, 

who made the determination in regard to the answers in the BRQ?”, Sergeant 

Burns testified that, “We did, the City, myself, and the chief”.  R. 1234, ll. 5-7. 

Sergeant Burns also testified that “If there was something [the form had] different 

than what we wanted,” they would raise the issue. The fact that the City created the 

answers to the Business Rules” shows the City’s complete control over how videos 

are sorted by ATS processors which makes the process legal.  

14.  If this Court reverses the granting of the below motion to dismiss, such an 

opinion will not necessarily conflict with the Arem opinion.  
 

The Appellee contends that the Attorney General has stated that Arem was 

wrongly decided. This is not accurate. The Attorney General agrees with Arem in 

that police power cannot be delegated with unfettered discretion. The problem was 

that the limited record in Arem amounted to one contract clause being read in a 

vaccum which led the court to believe that ATS processors had unfettered 

discretion during the pre-review process. The Arem court was unaware of the 

elaborate protocols being carried out at the City of Hollywood’s directions. The 
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criticism is that the actual facts outside the Arem record reveal the City of 

Hollywood actually had Business Rules in place and unfettered discretion was not 

being used. R. 1389, ll. 5-16; 1382, ll. 6-17. Thus, should this Court reverse the 

granting of the motion to dismiss below, this Court’s opinion will not be in conflict 

with Arem if the opinion merely holds that the facts herein distinguish this case 

from Arem. Certainly, the Business Rules and evidence of the pre-review process 

herein does distinguish this case. 

V. Conclusion: 

The important questions in regard to the pre-review process are: 1) Was 

ATS delegated a police power? And 2), if so, was the power delegated with 

unfettered discretion? If the answer to the first question is “no”, Arem does not 

apply and this is a non-jurisdictional activity for which dismissal is not appropriate. 

If the answer to the first question is “yes”, but the answer to the second question is 

“no”, then Arem still does not apply. In regard to the officer using the computer 

and machines to print, mail, and transmit citation data, this is merely a secretarial, 

administrative task for which dismissal is not the appropriate remedy.  

VI. Certificate of Service 
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RECORD REFERENCE ABBREVIATIONS USED IN THIS BRIEF 

 References used in the City’s initial brief will continue to be used in the 

reply brief. 

 References to Jimenez’s answer brief will appear at “AB.” 
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INTRODUCTION 

 Before turning to the merits of Jimenez’s arguments, a brief observation 

regarding his statement of facts and the scope of his brief is warranted. Jimenez’s 

statement of the facts is replete with argument, while the brief raises improper 

legal arguments;1 for that reason, it is subject to being stricken. See, e.g., 

Greenfield v. Westmoreland, 156 So. 3d 1 (Fla. 3d DCA 2007). Parsing fact from 

inference or argument and differentiating between permissible and impermissible 

argument would consume much of the City’s limited space for this reply brief. 

Because of the time sensitive nature of this appeal, though, striking the brief would 

result in delay while Jimenez submits an amended answer brief that complies with 

the rules. The City, therefore, will endeavor to address these deficiencies in due 

course, without conceding the propriety of any particular unaddressed factual 

assertion or argument by Jimenez.  

ARGUMENT 

I. THE ARGUMENT AS TO LACK OF UNIFORMITY OF BRQs 
AND THEIR PREEMPTION BY STATE LAW WAS NEVER 
RAISED BELOW, AND EVEN IF IT HAD, LACKS MERIT. 

A. Jimenez’s principal argument is being raised for the first 
time on appeal. 

 Much of the answer brief is devoted to arguing that the City’s program is 

invalid because the BRQs used by the City and other local governments around the 

1  For example, Jimenez argues about the transmittal of the UTC to the court in 
purported violation of section 316.650(3)(c), Florida Statutes (AB at 38-39), even 
though he never cross-appealed the ruling below in favor of the City on this issue. 

1 
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state are not uniform, purportedly conflict with state traffic laws, and are 

preempted by the requirement in Chapter 316 that statewide traffic laws be 

uniform. See AB at 16-21, 30-33, 38-41, 43-44, 47-48. None of these arguments 

was raised in the trial court. As the individual charged with a red light violation, 

Jimenez asserted a defense by way of a motion to dismiss that was premised 

entirely on the similarity of the City’s program with Hollywood’s program in City 

of Hollywood v. Arem, 154 So. 3d 359 (Fla. 4th DCA 2014). At no time did 

Jimenez argue below that Chapters 316 and 318 impose a requirement that BRQs 

be uniform throughout the state or that the City (and other local governments) were 

attempting to amend uniform statewide traffic law requirements by implementing 

the BRQs. Even the most cursory examination of the transcript reveals that 

Jimenez’s argument below was that the City’s program failed to meet the standards 

articulated in Arem. Needless to say, Arem says nothing about whether BRQs must 

be uniform statewide or whether their implementation conflicts with Chapter 316 

uniformity requirements. 

 Sensing this shortcoming, Jimenez buries an invocation of the tipsy 

coachman doctrine deep in his brief. AB at 44, n. 14. Under that doctrine, an 

appellee generally may obtain an affirmance based on any theory supported by the 

record evidence. Dade County Sch. Bd. v. Radio Station WQBA, 731 So. 2d 638, 

644 (Fla. 1999). Initially, it must be noted that Jimenez’s arguments regarding the 

uniformity of BRQs is dependent on evidence that is not before the Court, namely, 

2 
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the contents of BRQs from other local jurisdictions around the state. For this 

reason alone, the tipsy coachman doctrine is not available to Jimenez.  

 However, even if there were such record evidence to support Jimenez’s 

exceedingly broad argument, there is a critical exception to the tipsy coachman 

doctrine where applying it would effectively countenance having denied a party the 

opportunity to respond to the theory. In Robertson v. State, 829 So. 2d 901 (Fla. 

2002), the Florida Supreme Court explained that affirming based on an alternate 

ground that was not at issue in the trial court would be improper where it operated 

to deprive a party of the opportunity to present evidence and argument on the 

matter. Id. at 908-09 (“Moreover, because no notice was provided and because the 

State never attempted to seek the admission of this evidence on the basis of the 

Williams rule, Robertson never received an opportunity to present evidence or 

make argument as to why the incident involving his ex-wife should not have been 

admitted under the Williams rule.”). As the Fifth District Court of Appeal correctly 

observed in Meyer v. Meyer, 25 So. 3d 39 (Fla. 2d DCA 2009): 

Victor nevertheless argues that we should affirm because Daron did not 
allege sufficient facts to raise a defense of equitable estoppel. “In some 
circumstances, even though a trial court's ruling is based on improper 
reasoning, the ruling will be upheld if there is any theory or principle of 
law in the record which would support the ruling.” Dade County Sch. 
Bd. v. Radio Station WQBA, 731 So.2d 638, 644 (Fla.1999). We 
conclude that the record in this case will not permit us to affirm on this 
alternate basis. … Because the adequacy of the allegations was not in 
issue, Daron had no opportunity to argue they were adequate or, 
alternatively, to proffer additional facts. If we were to review the 
allegations now and affirm the trial court’s dismissal, our decision 
would operate to deprive Daron of an opportunity to attempt to cure any 
alleged deficiencies.  

3 
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Id. at 42 (citing Robertson, 829 So. 2d at 908-09). 

 The trial court here made no factual findings as to the content or application 

of any BRQs from other local jurisdictions or contrasted them with Chapter 316 

standards. As such, Jimenez cannot invoke the tipsy coachman doctrine to justify 

raising these uniformity and preemption arguments for the first time of appeal. See 

Bueno v. Workman, 20 So. 3d 993, 998 (Fla. 4th DCA 2009) (“[A]n appellate court 

cannot employ the tipsy coachman rule where the lower court has not made factual 

findings on an issue and it would be inappropriate for an appellate court to do 

so.”); see also Featured Props., LLC v. BLKY, LLC, 65 So. 3d 135, 137 (Fla. 1st 

DCA 2011) (same holding; quoting Bueno). 

 Jimenez’s uniformity and BRQ preemption argument represents a 

fundamental shift away from Arem and its application to the City’s program to a 

wholly novel assertion that the Wandall Act imposes a requirement that (i) all 

BRQs around the state must be uniform in order to be effective, and (ii) BRQs 

reflecting a local police department’s discretion in enforcement of particular 

traffic violations contradicts Chapter 316’s requirement for uniform statewide 

traffic laws. The argument should not be considered for the first time on appeal. 

4 
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B. Even if Jimenez had raised these arguments below, they 
would still fail because (1) section 316.008 recognizes the 
need for individualized municipal enforcement of certain 
traffic laws, and (2) Jimenez confuses the statutory call for 
uniformity of statewide traffic laws with uniformity in local 
governments’ enforcement of particular violations. 

(1) Chapter 316 contemplates a certain degree of lack 
uniformity in local traffic requirements. 

 There is no question that Chapter 316 generally imposes a requirement that 

traffic laws around the state be uniform.2  See § 316.002, Fla. Stat. (“It is the 

legislative intent in the adoption of this chapter to make uniform traffic laws to apply 

throughout the state and its several counties and uniform traffic ordinances to apply in all 

municipalities.”). What Jimenez neglects to point out is that section 316.002 goes on 

to state:  

The Legislature recognizes that there are conditions which require 
municipalities to pass certain other traffic ordinances in regulation of 
municipal traffic that are not required to regulate the movement of 
traffic outside of such municipalities. Section 316.008 enumerates the 
area within which municipalities may control certain traffic movement 
… in their respective jurisdictions.  

§ 316.002, Fla. Stat.  

 Section 316.008, for its part, specifically includes the enforcement of traffic 

signals through cameras among those areas for individualized regulation. See §§ 

2  To be certain, though, there is nothing in the City’s BRQ that alters the 
substantive requirements of statewide traffic laws. The BRQ is not a statute, 
ordinance or regulation that modifies a statewide traffic law. Red lights still mean 
“stop”; green lights still mean “go.” A driver entering the City is not suddenly 
subject to different traffic rules leaving him or her confused as to what is legal. 

5 
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316.008(8)(a)-(c), Fla. Stat. For this reason, Jimenez’s premise that all BRQs must 

be uniform across the state and are preempted by statute is flatly contradicted by 

the language in section 316.008(8). 

(2) A requirement for statewide uniformity of traffic laws 
does not mean that enforcement of particular 
violations must be uniform throughout the state. 

 Florida law is established beyond dispute that local law enforcement always 

retains the discretion to determine which particular traffic violations to enforce and 

prosecute. In Everton v. Willard, 468 So. 2d 936 (Fla. 1985), the Florida Supreme 

Court recognized that the decision whether to enforce a particular violation of 

traffic laws is left to the discretion of local police, and the failure to enforce in any 

particular instance is not actionable. Id. at 938-39. Since then, Florida courts have 

repeatedly recognized this principle. See, e.g., Brown v. Miami-Dade Cnty., 837 

So. 2d 414, 418 (Fla. 3d DCA 2001) (stating that manner in which police 

attempted to arrest, including what precautions to be employed, is discretionary 

function); Lester v. City of Tavares, 603 So. 2d 18, 19 (Fla. 5th DCA 1992) (“A 

police officer is invested with discretion to decide whether to arrest, or not to 

arrest, a person who is properly the subject of an arrest, as in Everton.”); Alderman 

v. Lamar, 493 So. 2d 495, 497-98 (Fla. 5th DCA 1986) (“We cannot agree with the 

personal representative’s contention that these Florida Statutes and Florida 

Highway Patrol rules impose actionable duties upon the sheriff and DHSMV.”). 

 The City’s BRQ does nothing more than communicate to ATS the City’s 

police department’s determination – not ATS’s – that for purposes of operating its 

6 
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red light camera program, certain incidents meeting the criteria set forth in the 

BRQ will not be enforced. Those include, by way of example, vehicles the front 

tires of which are not behind the stop line when the signal turns red, emergency 

vehicles with lights operating, and right hand turns executed at less than 15 miles 

per hour.3 Whether in any particular instance a violation of state traffic laws has 

actually occurred is wholly immaterial, since the City has determined it will not 

pursue those matters. Stated differently, if a City police officer stood roadside and 

observed an emergency vehicle drive through a red light signal without emergency 

lights on or an individual make a right-on-red in less than a prudent and reasonable 

manner, the officer’s determination not to enforce the violation would be protected 

from judicial scrutiny. That the City has chosen through its BRQ categorically not 

to enforce a signal violation involving an emergency vehicle with lights on, while 

another jurisdiction may choose to review similar incidents on an incident-by-

incident basis, does not alter the statewide uniformity of the substantive standards 

governing those incidents. Instead, the differences in BRQs speak solely to the 

enforcement discretion inherent in all law enforcement.4 

3  Jimenez’s accusation that the City has “acquiesced” in ATS’s choices in the 
BRQ (AB at 4, 6-7) is refuted by the record evidence. As even Jimenez has 
conceded, while ATS provides the template for the BRQ, the City retained the 
authority to pick from multiple choices or, if unsatisfied by the listed choices, to 
insist upon another response. R. 1521; see also AB at 5, 8-9. 
4  This is not a situation where the City simply allowed ATS to decide on its 
own and without any guidance that a particular incident should be prosecuted. 
Such a situation is what the Fourth District was concerned about when it criticized 

7 
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 Underlying Jimenez’s uniformity and preemption argument is the notion that 

Chapters 316 and 318 mandate that the enforcement of specific violations be 

uniform throughout the state. Clearly, this is a wholly unworkable proposition, 

since it would require that there be a police officer at every intersection prepared 

(and required) to enforce every violation he or she observes. Contrary to Jimenez’s 

assertion (AB at 33-34), there is no “statutorily mandated obligation to enforce 

traffic laws.” 

II. JIMENEZ’S CONTENTION THAT THE FOURTH DISTRICT 
WAS COGNIZANT OF HOLLYWOOD’S BRQ STANDARDS 
WHEN IT ISSUED ITS SECOND AREM DECISION IS 
INCORRECT. 

 While Jimenez concedes that Hollywood’s BRQ was not before the Fourth 

District when it issued its second Arem decision (AB at 21, n. 3), and the Arem 

record confirms that there was no mention of the BRQ in the trial court or briefs 

(R. 285-455; 932-1010), he nonetheless argues that the Fourth District was aware 

of the existence of “essentially BRQ” standards.5  AB at 43-44. In support of this 

incongruent position, Jimenez cites the following language from Arem: 

Hollywood for having delegated “unfettered discretion” to its vendor. Arem, 154 
So. 3d at 365. Instead, ATS simply decides how to sort events based on the BRQ. 
5  As noted in the initial brief, the fact that Hollywood in a second appellate 
motion for rehearing brought the existence of the BRQ to the attention of the 
Fourth District does not establish that the Fourth District factored the unknown 
contents of the BRQ or their method of application into rendering its decision. 

8 
WEISS SEROTA HELFMAN COLE & BIERMAN, P.L.  

                                           
(. . . continued) 

           442



 

Therefore, the contract requires ATS to send images and information 
regarding the violation to the TIEO only if ATS determines in its sole 
discretion that certain standards have been met, and ATS may withhold 
sending information if it determines that those standards were not met. 

154 So. 3d at 365 (emphasis original). Jimenez, though, fails to point out that 

immediately preceding the foregoing observation, the Fourth District had quoted 

from Hollywood’s contract: 

The Vendor [ATS] shall make the initial determination that the image 
meets the requirements of the Ordinance and this Agreement, and is 
otherwise sufficient to enable the City to meet its burden of 
Demonstrat[ing] a violation of the Ordinance. If the Vendor determines 
that the standards are not met, the image shall not be processed any 
further. 

Id. at 364-65 (emphasis original). It is apparent, therefore, that the “standards” in 

question were not the BRQ, but rather the ordinance establishing the program. The 

Fourth District went on to criticize that ATS was being permitted, in its sole 

discretion, to “determine[] that a violation ha[d] taken place.”  Id. at 365.  

 The trial court here, however, factually found otherwise, concluding (i) that 

ATS was merely called upon to evaluate whether the BRQ criteria established by 

the City had been met, and (ii) that whether a violation of law took place remained 

solely the determination of the City’s officer reviewing the data. R. 1523-24. 

Jimenez has not – and cannot – refute these factual findings, since they are 

supported by competent substantial evidence. 

9 
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III. JIMENEZ HAS NOT MEANINGFULLY DISPUTED THAT THE 
PRINTING AND MAILING OF UTCs ARE MINISTERIAL 
FUNCTIONS THAT MAY BE PERFORMED THROUGH THE 
USE OF AN AUTOMATED PROGRAM. 

 While Jimenez devotes considerable effort to discussing whether ATS’s 

preview and sorting of events is a permissibly delegable function, he says almost 

nothing about the automated printing and mailing process facilitated by ATS’s 

software and used by City police officers after a probable cause determination is 

made. See AB at 38-39. Instead, Jimenez argues only that the City is not at liberty 

to disregard the plain language of the Wandall Act. Id. He fails to identify the 

specific statutory language that is being violated, focusing impermissibly instead 

on section 316.650, which governs transmission of the UTC data to the appropriate 

court having jurisdiction (an issue he did not cross-appeal). 

 Giving Jimenez the benefit of the doubt, section 316.0083(1)(a) states that “a 

municipality may authorize a traffic infraction enforcement officer under s. 

316.640 to issue a traffic citation for a violation of s. 316.074(1) or s. 

316.075(1)(c)1.”  § 316.0083(1)(a), Fla. Stat. (emphasis added). The same section 

goes on to state that “[t]his paragraph does not prohibit a review of information 

from a traffic infraction detector by an authorized … agent of … a municipality 

before issuance of the traffic citation by the traffic infraction enforcement officer.”  

Id. (emphasis added). The critical question, of course – which Jimenez ignores – is 

what do the terms “to issue” and “issuance” mean? 

 Even the Fourth District in Arem acknowledged that “only law enforcement 

officers and traffic enforcement officers have the legal authority to issue citations 

10 
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for traffic infractions, which means only law enforcement officers and traffic 

enforcement officers are entitled to determine who gets prosecuted for a red light 

violation.”  Arem, 154 So. 3d at 364 (emphasis added). The record here is 

abundantly clear that, consistent with the City’s contract and the BRQ, only City 

law enforcement ever makes a determination that a violator should receive a UTC, 

and not every data set that is placed in the City’s working queue automatically 

results in a decision to prosecute. In fact, the trial court so found. R. 1523-24. 

 Jimenez has not advanced a single argument to demonstrate how the City’s 

printing and mailing of UTCs through the use of an automated program, provided 

to the City by ATS as a contract service, violates the Wandall Act or constitutes an 

improper delegation of authority. Accordingly, this Court should conclude that the 

City’s process for printing and mailing UTCs does not violate the Wandall Act. 

IV. JIMENEZ’S CONTENTION THAT DISMISSAL IS THE 
CORRECT REMEDY FOR ALLEGEDLY DEFECTIVE UTCs IS 
UNSUPPORTED BY PRECEDENT, OTHER THAN AREM’S 
UNSUPPORTED CONCLUSION TO THE SAME EFFECT. 

 Jimenez gives short shrift to the critical question posed by the trial court as 

to the appropriate remedy for a UTC that does not technically comply with the 

Wandall Act. AB at 49-50. His reliance on Arem’s own unsupported conclusion is 

insufficient for the reasons already articulated in the initial brief. His reliance on 

Masone v. City of Aventura, 147 So. 3d 492 (Fla. 2014) is misplaced and based 

entirely on speculation. 

11 
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 Nowhere in the Masone decision is there any discussion of what the 

appropriate remedy would be if an issued UTC fails to comply with any of the 

Wandall Act’s provisions. This is hardly surprising since Masone addressed the 

correctness of a declaratory judgment invalidating a municipal red light camera 

program before the Legislature had specifically permitted such programs under the 

Wandall Act. While Jimenez “presumes” that the citation issued to Masone 

established his guilt (AB at 49) or otherwise met the requirements for a valid 

charging document, this is sheer speculation. The Masone decision makes no 

mention of those issues whatsoever. More to the point, Jimenez’s assertion that 

“dismissal was the proper remedy” in Masone is inexplicable, since the opinion 

never once mentions dismissal of the underlying citation. For that matter, it does 

not even address the validity of a particular citation, but rather the overall 

municipal program absent express legislative authorization. 

 Certainly, the Legislature has made no mention of a remedy for non-

compliance with a provision of the Wandall Act. The Florida Supreme Court held 

in Jenkins v. State, 978 So. 2d 116 (Fla. 2008) that it is up to the Legislature to 

provide a remedy for the violation of a state statute and that courts cannot create a 

remedy where the Legislature has not done so. In that case, which involved a 

statute governing strip searches (which the defendant contended had been violated 

justifying suppression of evidence), the Supreme Court stated that “the remedies 

for violation of this statute fall within the purview of the Legislature” and “the 

plain language of [the statute] does not expressly provide for exclusion of evidence 
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as a remedy for a violation of the statute.” 978 So. 2d at 130. The remedy could not 

be inferred, “regardless of its effectiveness as a deterrent or how desirable or 

beneficial we believe exclusion may be.” Id. See also QBE Ins. Corp. v. Chalfonte 

Condo. Apartment Ass'n, Inc., 94 So. 3d 541, 553 (Fla. 2012) (holding courts 

cannot create a remedy for a statutory violation relating to insurance requirements 

“when the Legislature has failed to do so”). 

 Consequently, even if the Court concludes the City failed to comply with the 

Wandall Act in allowing ATS to preview and sort events, it should still conclude, 

contrary to Arem, that dismissal of the UTC is not the appropriate remedy. 

V. THE CITY HAS NOT SURRENDERED ITS POLICE POWERS 
BY ALLOWING ATS TO PREVIEW AND SORT EVENTS INTO 
QUEUES. 

 Jimenez’s argument that the City has “surrendered” its police powers to ATS 

(AB at 34-35) finds no support in the record. As the Fourth District acknowledged 

in Arem, the critical concern in this context is that “only law enforcement officers 

and traffic enforcement officers are entitled to determine who gets prosecuted for a 

red light violation.”  Arem, 154 So. 3d at 364 (emphasis added). The record is clear 

that no individual, including Jimenez, receives a UTC and gets prosecuted except 

after an authorized police officer reviews the evidence and makes a probable cause 

determination that the individual should be prosecuted. This is not a scenario 

where the City has surrendered that critical prosecutorial decision to ATS; ATS 

does not decide who receives a UTC. Instead, ATS previews events and sorts them 

into two queues pursuant to the BRQ, which reflects the City’s – not ATS’s – 
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determination of how those events should be categorized. Any discretion exercised 

by ATS is not in determining whether a violation of state law has occurred, but 

rather how events should be sorted for City review, with the overarching caveat 

that if there is any doubt, the event goes in the working queue. 

 Jimenez repeatedly complains that the City’s program is illegal because this 

preview and sorting goes “unchecked.”  AB at 14-16, 29, 43, 44. The premise of 

this accusation is that, even though a City police officer has access to the non-

working queue and on multiple occasions has checked the events therein, that 

occasional review is defective because it is not performed for the specific purpose 

of checking ATS’s application of the BRQ.6 AB at 43. The accusation misses the 

mark, though, for two reasons. First, it ignores the trial court’s findings that ATS 

processors undergo substantial initial training and continuous spot-checking 

thereafter to ensure compliance with the BRQ. Id. at 6; R. 1523. Moreover, as 

noted in the initial brief, Jimenez (as the party invoking the alleged misapplication 

of the BRQ) has never identified a single instance where ATS misinterpreted or 

misapplied the BRQ, including his own. 

 Second, and more importantly, whether to review the events in the non-

working queue for additional potential violations is a decision left to the discretion 

6  Id. at 6; R. 1523 Jimenez’s assertion that this review happened only once or 
twice (AB at 15-16) is incorrect. Sgt. Burns testified that in various “instances” he 
has reviewed events in the non-working queue and found situations where 
simultaneous violations at an intersection were not both forwarded, and inquired of 
ATS why that happened. R. 1316-17. Otherwise, he had seen no indication that 
ATS was not following the BRQ. Id. 
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of the City’s police officer, not ATS. ATS understands that its sorting of events is 

subject to police scrutiny, and as the trial court found, has set a goal to accurately 

apply the BRQ. Order at 5. Even if one assumed, arguendo, that multiple 

violations of the law mistakenly ended up in the non-working queue as a result of 

ATS’s misapplication of the BRQ, their non-enforcement resulting from the City 

officer’s decision not to continuously audit those events is a legitimate 

discretionary determination not subject to judicial scrutiny. Everton, supra. If a 

roadside police officer monitoring an intersection chooses to close his or her eyes 

for 30 minutes, knowing full well that drivers might run the red light signal during 

that period, the officer’s decision not to engage in active enforcement during those 

30 minutes, while perhaps unwise, is well within the officer’s enforcement 

discretion and certainly not actionable and would not affect the validity of any 

other UTCs he or she had issued. The same reasoning applies to the City officer’s 

review of the two queues. 

CONCLUSION 

 Jimenez has not demonstrated that the trial court’s factual findings lacked 

supporting competent substantial evidence. Instead, he has embarked on a wholly 

new challenge to the City’s program that is demonstrably incorrect. For these 

reasons, and those set forth in the initial brief, the trial court’s Arem-based 

conclusions as to the validity of the City’s program and dismissal of the UTC 

should be reversed. 
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Before WELLS, EMAS, and LOGUE, JJ.  
 
 LOGUE, J. 
 

The City of Aventura and the Attorney General of Florida appeal a decision 

of the county court dismissing a traffic citation that charged Luis Torres Jimenez 

with running a red light by turning right at an intersection marked no-turn-on-red. 

Probable cause for the citation was based on photographs and a video from the City’s 

red light camera program which is serviced by American Traffic Solutions, Inc., a 

City vendor. 

Jimenez challenged his ticket based on a claim that the City’s red light camera 

program was illegal because (1) the Vendor was given unfettered discretion that 

exceeded the City’s statutory authority to use an agent to “review” images, section 

316.0083(1)(a), Fla. Stat. (2014); (2) the Vendor had unfettered discretion in printing 
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and mailing notices and citations in violation of a statutory requirement that only an 

officer can “issue” citations, id.; and (3) the Vendor had unfettered discretion to send 

an electronic copy of the citation to the Clerk of Courts in violation of the statutory 

requirement that only an officer “shall provide” an electronic copy to the Clerk, 

section 316.650(3)(c), Fla. Stat. (2014).  

For the reasons explained below, we reject Jimenez’s arguments. In particular, 

we hold that the review of red light camera images authorized by section 

316.0083(1)(a) allows a municipality’s vendor, as its agent, to review and sort 

images to forward to a police officer where, as here, (1) the vendor’s decisions in 

this regard are strictly circumscribed by contract language, guidelines promulgated 

by the municipality, and actual practices, such that the vendor’s decisions are 

essentially ministerial and non-discretionary; (2) these ministerial decisions are 

further limited by an overarching policy of automatically passing all close calls to 

the police for their review; (3) it is the police officer that makes the actual decision 

whether probable cause exists and whether a notice and citation should issue; and 

(4) the officer’s decision that probable cause exists and a citation issues consists of 

a full, professional review by an identified officer who is responsible for that 

decision and does not merely acquiesce in any determination made by the vendor. 

Due to these circumstances, we distinguish City of Hollywood v. Arem, 154 

So. 3d 359 (Fla. 4th DCA 2014), in which the Fourth District dismissed a traffic 
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citation on the grounds that a city’s process of using red light cameras gave 

unfettered discretion to a vendor. Because of the broad public and institutional 

interest in red light cameras, we certify three issues to the Florida Supreme Court as 

having great public importance.    

BACKGROUND AND FACTS 

A. The Mark Wandall Traffic Safety Act. 

On July 1, 2010, the Legislature enacted the Mark Wandall Traffic Safety Act, 

which authorized local governments to use cameras to enforce traffic lights. Ch. 

2010-80, Laws of Fla., partially codified at § 316.0083, Fla. Stat. (2010). The 

Wandall Act was named in honor of Mark Wandall, whose wife was nine months 

pregnant when he was killed by a driver who ran a red light. City of Orlando v. 

Udowychenko, 98 So. 3d 589, 596 n.10 (Fla. 5th DCA. 2012). According to the 

accompanying committee report, seventy-six people were killed in 2008 in Florida 

by drivers running red lights. See House of Representatives Staff Analysis, at p. 2, 

CS/CS/HB 325 (Mar. 9, 2010).  

At the heart of the dispute in this case is the Wandall Act’s express 

authorization for local governments to use “agents” to “review” images before the 

“officer” issues a citation. On this point, the Wandall Act reads, “[t]his paragraph 

does not prohibit a review of information from a traffic infraction detector by an 

authorized employee or agent of the department, a county, or a municipality before 
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issuance of the traffic citation by the traffic infraction enforcement officer.” § 

316.0083(1)(a), Fla. Stat. 

B. The Vendor’s Sorting of Images. 

The City and the Vendor entered into a contract whereby the Vendor is 

responsible for installing, maintaining, monitoring, and assisting in administering a 

“digital photo red light enforcement system” which includes a network of computers, 

sensors, speed detectors, timers, cameras, printers, and mailing capabilities, all 

supported by software owned by or licensed to the Vendor.  

Under the contract and its various amendments, the Vendor sorts the 

information and images generated by the system into two databases: a “working” 

database that the City police review to decide whether to issue a citation and a “non-

working” database that the City police do not review for that purpose. Each image 

placed in the non-working database is reported, and the reason for placing the image 

in the non-working database is explained by the Vendor on a report screen. The 

report screen is periodically reviewed by the sergeant in charge of the City’s review. 

The non-working database remains available and is occasionally accessed by the 

police for other investigations. 

Each month, approximately 5,000 images are sorted into the working database 

and 3,000 are sorted into the non-working database. The police sergeant who 
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oversees the City’s review testified that the City would be overwhelmed if it was 

required to review all images generated by the system. 

To sort images, the Vendor conducts a review that includes (1) confirming  

workable images exist (and the camera did not simply misfire); (2) examining the 

images to verify the license plate of the subject vehicle is legible; (3) using the 

license plate number in an automated process to obtain the identifying information 

of the registered owner from the Florida Department of Motor Vehicles; (4) 

confirming the capture of date, time-of-day, speed, and timing-of-light data; (5) 

checking the “A” shot, which is a still photograph showing the vehicle approaching 

the intersection; (6) checking the “B” shot, which shows the vehicle in the 

intersection; and (7) checking the twelve-second video clip that shows the vehicle 

approaching and traveling through the intersection. The Vendor can pause the video 

and view it frame by frame. 

A representative of the Vendor testified that the Vendor’s task when 

reviewing images was to filter out images that were “useless.” A clear example, she 

explained, is where a camera simply misfired and failed to record an image. Other 

examples are where the light displays green or where images fail to capture a 

vehicle’s license plate number. These images were useless, she testified, because 

“the police cannot do anything with them.” But other images are determined to be 

useless based on the specific and detailed contract language and City guidelines.  
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C. Sorting Under the Prior 2008 Contract. 

The Vendor’s responsibility and authority to sort images was first established 

in the 2008 Contract, where the Vendor’s authority to review images was stated in a 

broad manner: 

The vendor shall make the initial determination that the image meets 
the requirements of the Ordinance and this Agreement, and is otherwise 
sufficient to enable the City [to] meet its burden of demonstrating a 
violation of the Ordinance.  If the Vendor determines that the standards 
are not met, the image shall not be processed any further.   
 

As discussed below, it is this 2008 Contract language that was quoted, analyzed, and 

relied upon by the Fourth District in the Arem decision cited by Jimenez. When this 

2008 Contract was signed, no statute authorized local governments to enforce red 

lights with cameras.1 On July 19, 2010, immediately after the effective date of the 

Wandall Act, the City and the Vendor amended the 2008 Contract and removed this 

language. 

D. Sorting Under the Current Amended Contract. 

Among other things, the 2010 amendment expressly deleted the language 

from the 2008 Contract quoted above. Importantly, the deleted language was 

                                           
1 The Florida Supreme Court subsequently held that local governments required 
statutory authorization to use automatic cameras to enforce red light laws. Masone 
v. City of Aventura, 147 So. 3d 492 (Fla. 2014). While the Masone case was pending, 
the Legislature enacted the Wandall Act. 
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replaced with new language substantially narrowing the nature and scope of the 

Vendor’s role in the process. The Amended Contract reads: 

Vendor shall act as City’s agent for the limited purpose of making an 
initial determination of whether the recorded images should be 
forwarded to an Authorized Employee to determine whether an 
infraction has occurred and shall not forward for processing those 
recorded images that clearly fail to establish the occurrence of an 
infraction. 

(emphasis added).  

Significantly, the Amended Contract also expressly recognized that the 

Vendor had no authority to decide that a citation would issue. Instead, it provided 

that the decision to issue a citation can be made only by a police officer. The 

Amended Contract states: 

  VENDOR HEREBY ACKNOWLEDGES AND AGREES THAT 
THE DECISION TO ISSUE A NOTICE OF VIOLATION SHALL 
BE THE SOLE, UNILATERAL AND EXCLUSIVE DECISION OF 
THE AUTHORIZED EMPLOYEE AND SHALL BE MADE IN 
SUCH AUTHORIZED EMPLOYEE’S SOLE DISCRETION (A 
“NOTICE OF VIOLATION DECISION”), AND IN NO EVENT 
SHALL VENDOR HAVE THE ABILITY OR AUTHORIZATION 
TO MAKE A NOTICE OF VIOLATION DECISION. 

E. Creation of City’s Standards for Sorting Images. 

Central to the issue of unfettered discretion in this case are certain guidelines, 

which the City and Vendor call the “Business Rules Questionnaire.” The guidelines 

govern the Vendor’s task of checking the “A” and “B” shots and the video clip. The 

guidelines were created by a process in which the Vendor identified scenarios or 
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decision points and suggested alternative solutions to the City. For the most part, the 

City selected one of the alternative solutions suggested by the Vendor, but in several 

instances, the City created its own solutions.  

 For example, guideline 4.1 concerns the line of demarcation, which means the 

boundary of the intersection. This is the line used to evaluate the “A” shot, which is 

the photograph that shows the vehicle approaching the intersection. In reviewing this 

guideline, one must keep in mind that if the front tires of a vehicle crossed the 

boundary and entered the intersection when the light is still displaying green, the 

vehicle obviously is not running a red light. Conversely, if the front tires had not yet 

reached this line when the light displays red, the vehicle would appear to be running 

a red light (assuming the vehicle does not immediately stop within the edge of the 

intersection and wait for a green light). All of the City intersections containing red 

light cameras have painted stop lines. The Vendor provided four alternative 

suggestions for the line of demarcation: (1) the stop line; (2) the prolongation of the 

curb; (3) the crosswalk; and (4) whichever line the tires will hit first. The City 

adopted the first suggestion: the line of demarcation is the painted stop line.  A 

similar process was followed for the other guidelines. 

F. Police Decision to Issue Citation. 

The police officers assigned to red light camera enforcement access the 

working database by logging into the server using their own unique user 
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identification and password. The officers decide to issue a citation based on the 

images in the same manner they decide to issue a roadside citation. If, after 

reviewing the photographs, video, and other information, the officer decides to issue 

a citation, the officer clicks the “accept” button on the screen. By doing so, the 

officer authorizes his or her electronic signature and badge number to appear on the 

notice and citation. The officer’s review and determination in this regard is far from 

a mere rubber stamp. As the trial court expressly found, “[o]f the images reviewed 

by the City’s police officers, only between sixty-five percent (65%) and seventy 

percent (70%) are approved as a violation.”   

G. Probable Cause in Jimenez’s case. 

An example of the nature and extent of the police officer’s review is provided 

by the issuance of Jimenez’s citation for turning right on red at an intersection 

marked no-turns-on-red. Jimenez’s ticket was issued by Officer Jeanette Castro, a 

thirteen-year veteran of the City Police Department who has issued thousands of 

traffic citations roadside, and hundreds as part of the red light camera program. Her 

badge number and electronic signature appear on the notice and citation. Officer 

Castro explained her thought process in deciding why probable cause was 

demonstrated by the images in Jimenez’s case: 

 Q. Can we see the video again and walk us through what 
you see as you watch the video? 
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OFFICER CASTRO: You see again the vehicle approaches 
the right turn.  At this point, the light is—like I stated, it’s already been 
red for 5.7 seconds. He proceeds to—the vehicle proceeds to make a 
right-hand turn, and that oncoming traffic is moving. 

 
Q. Was that the same video that you watched when you 

made your probable cause determination in this case? 
 
OFFICER CASTRO: Yes. 
 
Q. Again, you determined that there was probable cause 

that Mr. Jimenez had committed a red light infraction? 
 
OFFICER CASTRO: Yes. 
 
Q. Did anyone else make that determination? 
 
OFFICER CASTRO: No. 
 
Q. Can you describe again the factors that you considered 

in making that determination? 
 
OFFICER CASTRO: The fact that the light was indeed red, 

that it was a no turn on red intersection, that the vehicle proceeds to 
make the right-hand turn through the intersection while the light is red. 

 
Q. You considered that to be a violation of the red light 

statutes? 
 
OFFICER CASTRO: Yes, I do. 
 
Q. You made that determination as a law enforcement 

officer based on your interpretation of those red light statutes? 
 
OFFICER CASTRO: Yes. 
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Officer Castro testified that her decision to issue a citation to Jimenez was 

based on the same factors and criteria she uses when she issues a citation for a similar 

roadside violation.  

H. Vendor’s Involvement in Printing, Mailing, and Processing Notices 
and Citations. 
 

The record reflects the Vendor plays an important role in administering the 

printing, mailing, and electronic delivery of the notice and citation. The officer 

records in the City’s computers his or her determination that probable cause exists 

and that a notice and citation will issue. That decision is immediately communicated 

to the Vendor’s computers and triggers a pre-programed, automated process of 

printing and mailing the notice. If the required payments or affidavits are not 

received within the statutory deadlines, the Vendor’s system then automatically 

prints and mails the citation. The Vendor’s system also automatically delivers an 

electronic copy of the citation to the Clerk of the Courts, who creates a court file. 

The forms of the notice and citation are provided by the City. The information on 

the notice and citation are approved by the officer when she or he authorizes the 

issuance. Once triggered by the police officer, the officer does not view the notice 

or citation again before it is sent out. Also, once triggered by the police officer, this 

process involves no exercise of judgment or discretion on the part of the Vendor.  

I. Trial Court’s Decision and Certification of Questions of Great Public 
Importance. 
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After an evidentiary hearing, the trial court issued an opinion that made 

extensive and detailed findings of fact which neither side challenged on appeal. 

Citing to Arem, in which the Fourth District dismissed a traffic citation on the 

grounds that a city’s process of using red light cameras gave unfettered discretion to 

a vendor, the trial court quashed Jimenez’s traffic citation. The trial court, however, 

determined that the Vendor’s actions in printing and mailing the notice and citation 

to Jimenez, and in delivering an electronic copy of the citation to the clerk, did not 

involve unfettered discretion. The trial court certified to this court the following 

issues: 

1. Does the review of red light camera images authorized by Florida 
Statute 316.0083(1)(a) allow a municipality’s vendor, as its agent, 
to review and then select which images to forward to the law 
enforcement officer, where the municipality has provided the 
vendor with specific written guidelines for determining which 
images to forward or not to forward? 
 

2. If the vendor is permitted to review and then forward images in 
accordance with a municipality’s written guidelines, is it an illegal 
delegation of police power for the vendor to print and mail the 
[citation], through a totally automated process without human 
involvement, after the law enforcement officer has affirmatively 
made a probable cause determination and authorizes the prosecution 
of the violation by selecting the “accept” button? 

 
3. Does the fact that the [citation] data is electronically transmitted to 

the Clerk of the Court from the vendor’s server via a totally 
automated process without human involvement violate Florida 
Statute §316.650(3)(c) when it is the law enforcement officer who 
affirmatively authorizes the transmission process by selecting the 
“accept” button? 
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The City and the Attorney General appealed. We accepted the questions for review 

and therefore have jurisdiction. Art. V, § 6, Fla. Const.; § 34.017(1) & (2), Fla. Stat. 

(2015). 

ANALYSIS 

A. Certified Question Number 1: the Vendor’s Sorting of Images. 
 

The trial court’s first certified question reads: 
 

Does the review of red light camera images authorized by Florida 
Statute 316.0083(1)(a) allow a municipality’s vendor, as its agent, to 
review and then select which images to forward to the law enforcement 
officer, where the municipality has provided the vendor with specific 
written guidelines for determining which images to forward or not to 
forward? 
 
In regards to this certified question, Jimenez’s main argument is that the 

guidelines allow the Vendor unfettered discretion to place items into the non-

working database where they are never reviewed by the police for purposes of 

issuing citations.2  The starting point for this argument is the language in the Wandall 

                                           
2 Jimenez also argues that the creation of the guidelines reflects unfettered discretion 
by the Vendor. The Vendor’s suggestion of a range of options that included solutions 
diametrically opposed to one another falls far short of establishing as a matter of law 
that the Vendor exercised unfettered discretion in the creation of the standards. In 
fact, in at least two guidelines (4.3 and 4.4), the City added requirements to the 
guidelines without Vendor input. There is nothing illegal in government obtaining 
input from private parties in these circumstances. See generally, Walker v. Trump, 
549 So. 2d 1098, 1102 (Fla. 4th DCA 1989) (“[T]he supreme court has held that 
there is no prohibition on the use of outside appraisers to assist the property appraiser 
in fulfilling her function, since such appraisals produced by outside firms are not 
binding upon the property appraiser but may serve as a guide.”).  
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Act authorizing the City to use “agents” to “review” the information generated by 

the red light traffic program “before issuance of the traffic citation by the traffic 

infraction enforcement officer.” § 316.0083(1)(a), Fla. Stat. 

In his brief, Jimenez acknowledged that “it makes perfect sense for the 

Legislature to have allowed the private entity to ‘review’ this evidence [generated 

by the red light camera program] to ensure that it is usable.” Jimenez therefore 

essentially conceded that the term “review” as used in the statutes, connotes not just 

viewing, but also some modicum of assessment. To be sure, it is hard to deny that 

the legal term “review” indicates some level of evaluation: the Florida Constitution, 

after all, uses the term “review” when establishing the jurisdiction of the Supreme 

Court and district courts. Art. V, §§ 3(b) & 4(b). 

Nevertheless, behind the statutory term “review” is the principle of law that a 

city’s legislative body cannot delegate its legislative function by investing unbridled 

discretion in an administrative agency, government official, or private 

party. See, e.g, Arem, 154 So. 3d 359; Cty. of Volusia v. City of Deltona, 925 So. 

2d 340, 345 (Fla. 5th DCA 2006); City of Belleview v. Belleview Fire Fighters, Inc., 

367 So. 2d 1086, 1088 (Fla. 1st DCA 1979); Amara v. Town of Daytona Beach 

Shores, 181 So. 2d 722, 724 (Fla. 1st DCA 1966) (“Licensing ordinances must 

prescribe definite rules and conditions which the applicant shall meet and may not 
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leave the determination of the applicant’s fitness or suitability to the undirected and 

uncontrolled discretion of even the licensing authority.”). 

At the same time, a government entity can outsource services and use private 

vendors, provided the essential decisions regarding the exercise of government 

power are retained by the government or controlled by that body through the 

promulgation of standards that prevent the private party from having unfettered 

discretion in the exercise of governmental power. See St. Johns Cty. v. N.E. Fla. 

Builders Ass’n, Inc., 583 So. 2d 635, 642 (Fla. 1991) (upholding a county impact 

fee for school infrastructure that authorized the School Board to spend the fees 

collected “because the fundamental policy decisions have been made by the county, 

and the discretion of the school board has been sufficiently limited”); Cty. Collection 

Servs., Inc. v. Charnock, 789 So. 2d 1109, 1112 (Fla. 4th DCA 2001) (upholding a 

contract in which a county hired a private entity to collect code enforcement liens 

because the private entity was not given unfettered discretion). See 

generally Citizens of State of Fla. v. Wilson, 567 So. 2d 889, 892 (Fla. 1990) 

(upholding a delegation of the authority to grant a rate increase to its staff because 

“[t]he Commission specified the conditions for approval, and the staff merely carried 

out the ministerial task of seeing whether these conditions were met”).  

The question thus becomes whether the Vendor’s review in this case involves 

the exercise of unfettered discretion. We hold that it does not. The record reflects 

           467



 17 

that the type of evaluation exercised in the Vendor’s decisions is clerical and 

ministerial. When sorting images into the working and non-working databases, the 

Vendor separates the images that are usable because they contain certain easy-to-

ascertain information, from those that are not usable because they fail to contain that 

information. For example, the Vendor exercises no unfettered discretion when it 

determines the camera misfired, the traffic light in the image displays green, or the 

vehicle license plate number in the image is illegible. 

Nor is unfettered discretion involved when the Vendor sorts images under the 

main guideline, guideline 4.1.3 This guideline requires the Vendor to identify images 

in which the vehicle’s front tires are behind (have not reached) the painted stop line 

and the light displays red. Whether a photograph shows that the front tires have 

reached a line painted on the pavement is a purely ministerial observation. In the 

overwhelming majority of the cases, the answer is a simple yes or no. In the few 

instances where there might be a close call, for example, where the front tires are 

barely touching, on, or over the painted line, guideline 4.2 further eliminates any 

discretion by directing that those images must always be placed in the working 

database for police review. Moreover, this guideline, like the others, is interpreted 

                                           
3 We note that although Jimenez’s violation squarely falls under guideline 4.5, which 
deals with right turns on red at intersections marked no-turns-on-red by giving the 
address of those intersections, he challenges the validity of the City’s entire red light 
camera program and all guidelines. As no party raised the issue of whether Jimenez 
has standing to challenge the other guidelines, we do not address this issue.   
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under the principle, “when in doubt, send it out.” In other words, if there is any 

doubt, the Vendor will send it to the police for review. We find no unfettered 

discretion in the Vendor’s sorting in this regard. 

Similarly, it is hard to imagine a more ministerial act than deciding whether a 

traffic light in a photograph is displaying red. Determining whether a picture of a 

traffic light shows red involves no discretionary judgment. The answer is either yes, 

the traffic light in the photograph is displaying red, or no, the traffic light in the 

image is not displaying red. In the few instances where there might be close calls, 

involving traffic lights with strobes or incandescent bulbs, guidelines 4.6 and 4.7 

require those events always to be placed in the working database for police review. 

Again, the Vendor’s decision involves no exercise of unfettered discretion. 

Guideline 4.4 governing right turns on red also directs the Vendor to sort into 

the working database for police review images demonstrating the following events: 

(1) traffic light displays red; (2) vehicle turns right without stopping; and (3) speed 

over 15 mph. Determining speed involves no judgment because the Vendor merely 

documents the figure recorded on a sensor in the pavement. The task of following 

these bright-line instructions involves no unfettered discretion.  

Jimenez contends that unfettered discretion is involved in guideline 4.3, which 

concerns the “B” shot for vehicles allegedly running a red light while turning left 

and towing a trailer. The first part of guideline 4.3 is straightforward. The City 

           469



 19 

directs the Vendor to place into the working database only events where the “B” shot 

shows the entire vehicle crossed the painted stop line. That decision involves no 

unfettered discretion.  

But the City also created an exception for vehicles pulling trailers. In this 

situation, even if the “B” shot does not show the entire trailer over the painted stop 

line, the City directed the Vendor to process the plates (which means obtain 

identification from the Department of Motor Vehicles) and place the event in the 

working database for police review “if the video supports violation.” Taken out of 

context, this language might appear to give the Vendor the authority to decide 

whether a violation occurred. Understood in context, however, this language does 

no such thing. A supervisor of the Vendor testified that this language means that the 

event is to be placed in the working database, if the video shows the entire vehicle, 

including the trailer, crosses the painted line on the pavement and proceeds through 

the intersection. We find no unfettered discretion in an evaluation of a video to 

determine if such an easily observable event occurred.     

Jimenez also contends unfettered discretion is involved in guideline 4.7, 

which concerns vehicles running the red light and turning left in the circumstances 

where no video clip exists. This guideline requires the Vendor to place the event in 

the working database “if the A-shot and the B-shot provide sufficient evidence of 

the violation.” Again, taken out of context, this language might appear to give the 
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Vendor the authority to decide whether a violation occurred. Understood in context, 

however, this language does not do so. The sergeant in charge of City’s program 

testified that “sufficient evidence of a violation” refers to whether guidelines 4.1 and 

4.2 are met. He testified this means “the A-shot was before the stop bar and in the 

B-shot is already passed through the intersection.” The determination whether the 

images reflect these characteristics involves no discretion. Moreover, the sergeant 

testified that he had never encountered a situation where this exception would apply 

because he had never seen an event where the video failed.   

Nine of the remaining guidelines concern certain easy-to-recognize scenarios, 

for example, events involving police, fire, emergency, and municipal vehicles. The 

guidelines direct the Vendor to always sort these images into the working database 

for police review. Clearly, there is no unfettered discretion in guidelines that require 

the Vendor to always sort these scenarios into the working database. 

Moreover, a representative of the Vendor involved in applying these 

guidelines testified that the Vendor’s employees do not exercise discretion. They 

simply follow the instructions as established by the guidelines. They are taught 

“when in doubt, send it out,” meaning if there is any question, they put the images 

in the working database for the police to review and decide. Regarding any near or 

close calls, the representative testified, “We don’t make those determinations. We’re 
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just going to send it to the police.” Similarly, any images involving situations not 

addressed by the guidelines are always put in the working database for police review.  

Not only do the bright-line standards promulgated by the City ensure the 

Vendor’s tasks regarding images are purely ministerial and non-discretionary in 

nature, but the record reflects that no notice or citation is issued unless and until an 

individual officer of the City weighs the evidence in the images and determines in 

his or her professional judgment that probable cause exists. The officers make these 

decisions in the same manner they decide to issue a roadside citation. 

The police officers assigned to red light camera enforcement access the 

working data base by logging into the server using their own unique user 

identification and password. If, after reviewing the photographs, video, and other 

information, the officer decides to issue a citation, the officer clicks the “accept” 

button on the screen. By doing so, the officer authorizes his or her electronic 

signature and badge number to appear on the notice and citation. The officer’s 

review and determination in this regard are far from a mere rubber stamp. As the 

trial court expressly found, “[o]f the images reviewed by the City’s police officers, 

only between sixty-five percent (65%) and seventy percent (70%) are approved as a 

violation.” Officer Castro’s testimony of the manner in which she evaluated 

Jimenez’s video and found probable cause dovetailed precisely with the other 

evidence presented in this regard. 
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In making his arguments, Jimenez places primary reliance on the Fourth 

District’s decision in Arem. In Arem, the court announced the principle of law that 

a city’s red light program violates the statutory provision that allows the city to use 

“agents” to “review” the information generated by the red light traffic program 

“before issuance of the traffic citation by the traffic infraction enforcement officer” 

if the vendor is given unfettered discretion to determine who will receive citations. 

154 So. 3d at 364-65. We agree with the Fourth District’s statement of the 

controlling principle of law.  

In Arem, the Fourth District applied this principle to quash a citation issued 

by the City of Hollywood expressly because, under the facts of that case, the Vendor 

was given such unfettered discretion. While the vendor in Arem was the same one 

involved in the instant case, any similarity between the facts of the two cases ends 

there. In particular, Arem is distinguished from the instant case because there was a 

different contract, there were no standards or guidelines promulgated by the 

municipality, the Vendor determined probable cause, and the City officer merely 

acquiesced in the Vendor’s determination.  

Different Contract. The contract in Arem gave the Vendor broad discretion 

to “make the initial determination that the image meets the requirements of the 

Ordinance and this Agreement.” Id. at 365. The court in Arem expressly relied upon 

this contract language when it held the Vendor was making decisions “in its sole 
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discretion.” Id. In fact, the ultimate holding in Arem is that the “process set forth in 

the contract between the City and [the Vendor] does not comply with Florida 

Statutes.” Id.  

In contrast, unlike the contract language analyzed in Arem, the governing 

contract here strictly limits the Vendor only to “an initial determination of whether 

the recorded images should be forwarded to an Authorized Employee to determine 

whether an infraction has occurred.” The contract in this case expressly provides that 

the police officer, and only the police officer, determines probable cause:  

THE DECISION TO ISSUE A NOTICE OF VIOLATION SHALL BE 
THE SOLE, UNILATERAL AND EXCLUSIVE DECISION OF THE 
AUTHORIZED EMPLOYEE AND SHALL BE MADE IN SUCH 
AUTHORIZED EMPLOYEE’S SOLE DISCRETION (A “NOTICE 
OF VIOLATION DECISION”), AND IN NO EVENT SHALL 
VENDOR HAVE THE ABILITY OR AUTHORIZATION TO MAKE 
A NOTICE OF VIOLATION DECISION.  
  
No Standards. In the Fourth District’s Arem opinion, there is a total absence 

of any consideration of guidelines promulgated by the City. In contrast, the record 

in this case includes guidelines and extensive testimony regarding how the specific 

City-established guidelines cabin the Vendor’s tasks and limit the Vendor to purely 

ministerial, non-discretionary decisions. 

Vendor’s Sole Discretion. According to the Fourth District’s opinion, the 

facts in Arem reflected that “the vendor unilaterally determines in its own discretion 

that either a violation did not occur or that the City would not be able to sustain its 
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burden of proof.” Id. at 365 n.2. The Fourth District repeatedly noted that, in the 

record before it, the Vendor not only had the authority to make the decision whether 

a violation occurred but that the Vendor had the authority to do so “unilaterally,” 

based on “unfettered discretion,” “its own discretion,” and “in its sole discretion.” Id. 

at 365.  

In contrast, in the instant case, the Vendor was prohibited from deciding 

whether a violation had occurred. Instead, the Vendor here was limited to identifying 

whether the image contained specific and easy-to-identify features, such as a red 

traffic light and front tires behind (meaning not having reached) a painted line on the 

pavement, or whether a video shows that a vehicle pulling a trailer had traveled 

through the intersection. Moreover, the Vendor in this case operated under a protocol 

to sort into the working database any scenarios that were unclear (“when in doubt, 

send it out”) and any scenarios not expressly addressed in the guidelines. Thus, 

unlike the Vendor’s decisions in Arem which involved “unfettered discretion” to 

decide whether a violation occurred, the Vendor’s decisions here were ministerial 

and non-discretionary. As the trial court found, “the sole, unilateral, and unfettered 

decision making found unacceptable in Arem does not exist in this case.” 

Officer “Merely Acquiesces.” Most importantly, in Arem, the police officer 

did not conduct an independent review of whether probable cause existed to issue a 

citation. Instead, as the Fourth District expressly determined, the officer “merely 
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acquiesces in the vendor’s decision to issue the citation.” Id. at 365. In contrast, in 

the instant case, the Vendor has no authority to decide that a citation will issue. Only 

the police officer, whose name and badge number appears on the citation, decides if 

probable cause exists and if a notice and citation issues. This decision is reached in 

the same manner that the police officer decides to issue a roadside ticket. Unlike the 

officers in Arem, the officers in the instant case clearly do not “merely acquiesce[] 

in the vendor’s decision to issue a citation.” To the contrary, and as the trial court 

found below, “[o]f the images reviewed by the City’s police officers, only between 

sixty-five percent (65%) and seventy percent (70%) are approved as a violation.”   

In summary, we agree Arem was properly decided given the record as 

reflected in the Arem opinion. Because of the vastly different record in this case, 

however, we find Arem clearly distinguishable. For all the reasons discussed above, 

we answer the first certified question in the affirmative.  

B. Certified Question Number 2: the Vendor’s Printing and Mailing of 
Notices and Citations. 

 
The trial court’s second certified question reads: 

 
If the vendor is permitted to review and then forward images in 
accordance with a municipality’s written guidelines, is it an illegal 
delegation of police power for the vendor to print and mail the 
[citation], through a totally automated process without human 
involvement, after the law enforcement officer has affirmatively made 
a probable cause determination and authorizes the prosecution of the 
violation by selecting the “accept” button? 
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Jimenez argues that the statutory language requiring the “issuance” of the 

notice and citation by an “officer” signifies that the officer who makes the probable 

cause decision must also print and mail the citation. § 316.0083(1)(a), Fla. Stat. 

Taken to its logical extreme, Jimenez’s argument would require the officer to affix 

the stamps, seal the envelopes, and drop the items in the mailbox. The trial court 

rejected Jimenez’s argument in this regard. In doing so, it found that, once the officer 

decides the citation will issue, “a fully automated computer program is triggered to 

print and mail the [notice and citation] based on the owner’s failure to elect any of 

the options under the time frame contained in the statute. [The Vendor] only acts as 

an electronic apparatus to print and mail [the notice and citation].”  

 We agree with the trial court. Jimenez’s argument conflates the non-

delegable discretionary power to make the decision to issue the citation with the 

delegable clerical and ministerial task of delivering the citation. By way of analogy, 

the Florida Constitution similarly authorizes individual justices of the Florida 

Supreme Court, judges of the district courts, and judges of the circuit courts to 

“issue” writs of habeas corpus. Art. V, §§ 3(b), 4(b), 5(b). Surely, an otherwise 

lawful writ would not be rendered unlawful because the issuing jurist did not 

personally print, seal, and mail the envelopes used to deliver the writ. Nor does the 

law require the writ to be delivered by a person under the immediate supervision or 

employ of the judge. See Fla. Bar v. Abreu, 833 So. 2d 752, 753 (Fla. 2002) (noting 
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with approval that the Florida Supreme Court’s order to show cause was served by 

a private process server). Likewise, we see nothing in the statutory language 

mandating that a sworn police officer, with years of specialized law enforcement 

training, must perform or directly supervise such clerical tasks.  

Thus, we answer the second certified question in the negative. The statutory 

language providing that only an officer can issue a citation means that only an officer 

can make the discretionary decision that probable cause exists and the citation issues. 

Once that discretionary decision is made, nothing in the statutory language prohibits 

the police from delegating the clerical and ministerial task of delivering the notice 

and citation to administrative staff, independent contractors, or private vendors. See, 

e.g., Abreu, 833 So. 2d at 753. 

C. Certified Question Number 3: Use of the Vendor’s Server to Provide 
an Electronic Copy to the Clerk. 

 
The third question certified by the trial court reads as follows: 

 
Does the fact that the [citation] data is electronically transmitted to the 
Clerk of the Court from the vendor’s server via a totally automated 
process without human involvement violate Florida Statute 
§316.650(3)(c) when it is the law enforcement officer who 
affirmatively authorizes the transmission process by selecting the 
“accept” button?  

 
 Jimenez contends that the language in the controlling statute stating that the 

“officer shall provide by electronic transmission a replica of the traffic citation date 

to the court having jurisdiction” means that the officer cannot use the clerical and 
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ministerial services of the Vendor to provide the electronic copy to the Court. The 

trial court rejected this argument: “This Court finds that the process by which red 

light camera E-citations are transmitted is no different than how other E-citations are 

transmitted when an officer issues the [citation] roadside . . . therefore, the fact that 

the computer program that actually sends the data is that of a vendor does not violate 

the statute.” Again, we agree with the trial court. 

We see nothing in the statutory language indicating any legislative intent to 

bar law enforcement from using third-party software and servers to accomplish these 

ministerial and clerical tasks. See generally Frazier v. State, 180 So. 3d 1067 (Fla. 

5th DCA 2015) (recognizing the legality of the police making use of third party 

vendor software to aggregate public information when the same task could otherwise 

be performed manually by law enforcement, albeit at a slower and less efficient 

pace). To read such a requirement into the statute, where it does not exist, would 

serve only to waste limited law enforcement resources and taxpayer dollars. We 

therefore answer the question in the negative. 

CERTIFICATION OF GREAT PUBLIC IMPORTANCE 

Because the lawful use of cameras to enforce red lights has attracted the 

attention of the public, local governments, and the Legislature, we certify the 

following issues, which we have answered in this opinion, pursuant to Article V, 

section 3(b)(4) of the Florida Constitution as having great public importance: 
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1. Does the review of red light camera images authorized by section 
316.0083(1)(a), Florida Statutes (2014), allow a municipality’s 
vendor, as its agent, to sort images to forward to the law enforcement 
officer, where the controlling contract and City guidelines limit the 
Vendor to deciding whether the images contain certain easy-to-
identify characteristics and where only the law enforcement officer 
makes the determinations whether probable cause exists and 
whether to issue a notice of violation and citation? 
 

2. Is it an illegal delegation of police power for the vendor to print and 
mail the notices and citation, through a totally automated process 
without human involvement, after the law enforcement officer 
makes the determinations that probable cause exists and to issue a 
notice of violation and citation? 

 
3. Does the fact that the citation data is electronically transmitted to the 

Clerk of the Court from the vendor’s server via a totally automated 
process without human involvement violate section 316.650(3)(c), 
Florida Statutes (2014), when it is the law enforcement officer who 
affirmatively authorizes the transmission process?  

 
Affirmed in part; reversed in part; questions of great public importance 

certified; and remanded for further proceedings consistent with this opinion. 

EMAS, J., concurs. 
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State of Florida, by and through the City of Aventura, et. al.,  
v. Luis Torres Jimenez 

Case Nos. 3D15-2303 & 3D15-2271 
 

WELLS, Judge, (specially concurring). 

I agree with the majority that the first of the three certified questions must be 

answered in the affirmative and the remaining two questions must be answered in 

the negative.  I do so for the following reasons. 

First, section 316.0083 of the Florida Statutes authorizes, and provides basic 

procedures for local governments to utilize automated devices, that is, computer 

operated cameras, to enforce laws regulating conduct at traffic lights.  See § 

316.0083, Fla. Stat. (2010) (authorizing use of cameras to enforce traffic light 

violations; providing for notice of violations to be sent to vehicle owners; providing 

for exemptions from liability; providing for challenges to purported violations at an 

administrative hearing; and providing for appeals from adverse administrative 

hearing determinations).  As pertinent here, this law expressly authorizes law 

enforcement agencies responsible for enforcing traffic laws to utilize agents to 

screen images secured by automated devices before issuance of a traffic violation 

citation by a traffic infraction enforcement officer: 

For purposes of administering this section, the department, a 
county, or a municipality may authorize a traffic infraction enforcement 
officer under s. 316.640 to issue a traffic citation for a violation of s. 
316.074(1) or 316.075(1)(c)1. . . .  This paragraph does not prohibit a 
review of information from a traffic infraction detector by an authorized 
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employee or agent of the department, a county, or a municipality before 
issuance of the traffic citation by the traffic infraction enforcement 
officer. 

§ 316.0083(1)(a), Fla. Stat. (2015). 4 

 In keeping with this provision, in 2010, Aventura amended its contract with 

American Traffic Solutions, Inc., the agent selected to operate Aventura’s 

computerized red-light camera system.  That contract as amended accorded 

American the limited authority to screen images of vehicles taken at designated 

intersections in the city: 

[American] shall act as City’s agent for the limited purpose of making 
an initial determination of whether the recorded images should be 
forwarded to an authorized [City] employee to determine whether an 
infraction has occurred and shall not forward for processing those 
recorded images that clearly fail to establish the occurrence of an 
infraction. 
 

In conjunction with this agreement, Aventura adopted a number of guidelines 

pursuant to which American was to screen images as authorized by the 

Aventura/American contract.  

                                           
4 See also § 316.074(1), Fla. Stat. (2105) (requiring drivers to obey the instructions 
of any official traffic control device unless directed otherwise by a police officer); § 
316.075(1), Fla. Stat. (2015) (requiring drivers generally to obey traffic control 
devices “exhibiting different colored lights”); § 316.640(3), Fla. Stat. (2015) 
(providing for traffic laws to be enforced in municipalities by local police and 
sheriff’s department officers); § 316.640(5)(a), Fla. Stat. (2015) (expressly 
authorizing municipal law enforcement agencies to employ “any individual who 
successfully completes instruction in traffic enforcement procedures and court 
presentation” to issue citations for traffic law infractions). 
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 With regard to the screening of images that might show a vehicle running a 

red light for example, the guidelines promulgated by Aventura generally require 

American to screen images of vehicles at electronically monitored intersections by 

examining images of vehicles’ tires in relationship to lines demarking an 

intersection.  Specifically, under Aventura’s guidelines, American screeners are to 

examine still images taken after a traffic light has turned red (“shot A”) which depict 

the position of a vehicle’s front tires.  If that image shows a vehicle’s front tires 

either on or slightly over the line demarking an intersection, a video clip of the same 

vehicle is examined to confirm that the front tires were either on or slightly over the 

demarcation line when the light turned red.  If so, American is not to pass on the 

images to a traffic infraction enforcement officer as there is no photographic support 

for the conclusion an infraction has occurred.  However, if video clip shows that the 

tires were behind the line when the light turned red, the images are to be passed on 

to a traffic infraction enforcement officer to determine whether a traffic infraction 

had occurred.5 

 In my opinion, this constitutes no more than the “screening” expressly 

authorized by the law.  That is especially so here because the testimony was that 

                                           
5 This is but one example of the guidelines adopted by Aventura to address screening 
procedures with regard to a number of other potential traffic violations.  By way of 
example only, Aventura has adopted guidelines for screening images of long 
vehicles and vehicles towing trailers and for screening images of vehicles making 
right turns on red. 
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Aventura’s traffic infraction enforcement officers do not simply rubber stamp 

recommendations or determinations made by American.  To the contrary, the record 

is that Aventura’s traffic infraction enforcement officers historically have 

determined that only sixty-five percent of the images forwarded by American 

evidence an infraction warranting issuance of a traffic citation.  For this reason alone, 

I reject the notion advanced by our sister court in City of Hollywood v. Arem, 154 

So. 3d 359 (Fla. 4th DCA 2014), that by allowing a servicing agent to forward pre-

screened images to a traffic infraction enforcement officer that the servicing agent 

“[f]or all practical purposes” determines who is subject to prosecution for a red light 

violation.   

The record in this case establishes that at most the servicing agent has been 

accorded only the ministerial authority to screen and cull those images which, 

pursuant to a rigid set of guidelines, clearly show no possible violation of the traffic 

laws; it is the traffic infraction officer alone who determines from the population of 

possible violators, those who will be subject to prosecution. This, in my opinion, is 

neither a violation of the law nor a matter about which those cited for a violation 

have authority to complain.  Put another way, the real issue here is that some 

individuals who may have violated traffic regulations may be screened out of the 

process because the images of their vehicles were not sent to a traffic infraction 

enforcement officer to determine if a violation has occurred.  This argument is no 
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different than that made by an individual issued a speeding ticket who complains 

that other speeders also were not ticketed.  In short, the fact that American 

determines certain images will not be forwarded—i.e., that some drivers will not be 

ticketed—because images taken of their vehicles show that they have not exceeded 

set guidelines, does not amount to determining whether those drivers who potentially 

exceed those guidelines have violated the law.  That determination, as the record 

before us confirms, is left solely to traffic infraction enforcement officers.  I therefore 

agree with the majority that the answer to the first certified question is “yes.” 

I also agree with the majority that in today’s computerized world, the answers 

to the second and third certified questions as to whether it is illegal for American to 

print and mail a citation issued by a traffic infraction enforcement officer, clearly is 

“no.”  Pursuant to Aventura’s guidelines, after a traffic infraction enforcement 

officer receives images from American, the officer independently reviews the 

images to determine whether an infraction has occurred.  If the officer determines 

that the image depicts an infraction, the officer electronically indicates that he or she 

accepts that an infraction has occurred and electronically issues the notice of 

infraction by authorizing American to send a notice of violation bearing the officer’s 

badge number and signature.  American then uses a form approved by the State of 

Florida.  The clerk of the court is also notified electronically by American or one of 

           485



 35 

its subsidiaries or vendors. As the testimony adduced below confirms, this is little 

different from what happens when an officer issues a violation roadside: 

Q.  So can you explain how that information is sent 
electronically, if you know? 

 
A.  It is sent electronically to [the clerk’s office]. 
 
Q.  Is that any different than any other electronic citation 

information that might be sent from roadside? 
 
A.  In the instance when it is sent from my computer roadside, it 

would go through my station’s server and then to Miami-Dade Clerk of 
Courts. 

 
In the instance of these violations they – this officer approves 

them, the server – [American’s] server in Arizona provides that 
information to the Miami-Dade Clerk of Courts. 

 
In my opinion, to conclude that such ministerial acts are unauthorized by 

section 316.0083 would be akin to determining that a trial judge has no authority to 

instruct a judicial assistant to prepare a computerized order which the judge 

electronically signs and issues electronically to the parties and the clerk’s office.  

Needless to say, this court determines and electronically transmits many matters 

each day.  It is the judges who decide the cases and issue their opinions, however it 

is the clerk’s office which electronically sends those decisions on to the appropriate 

parties.   

I also find no violation of section 316.0083 when American electronically 

“issues” a uniform traffic citation (as expressly authorized by Aventura with 
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automatic notification to the court) when the owner of a vehicle fails to respond to a 

traffic citation as required by law.  See § 316.0083(1)(b)1.a., Fla. Stat. (2015) 

(providing that “to avoid the issuance of a traffic citation,” a vehicle owner notified 

of a violation must either pay a penalty, submit an affidavit, or request a hearing 

within 60 days of notification as provided in section 316.0083).  Again, and at best, 

this is a non-discretionary function which takes no more than a computer program 

to perform. 

In conclusion, because I agree that the first certified question as to whether 

section 316.0083 allows a municipality vendor to segregate images for forwarding 

to traffic infraction enforcement officers should be answered in the affirmative, and 

because I agree that the second and third certified questions about utilizing 

automated processes should be answered in the negative, I agree that the order 

entered below must be reversed.  I would not, however, certify this matter to the 

Florida Supreme Court as a matter of exceptional importance as I do not believe this 

matter is of such import as to warrant further review, but would certify this decision 

as being in express and direct conflict with Arem. 
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IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA

THIRD DISTRICT

SEPTEMBER 28, 2016

FLORIDA ATTORNEY GENERAL, etc., 
et al.,

CASE NO.: 3D15-2303, 3D15-2271

Appellant(s)/Petitioner(s),

vs. L.T. NO.: 14-TR-A369OZE-00
A369OZE

LUIS TORRES JIMENEZ,
Appellee(s)/Respondent(s),

Upon consideration, appellee’s motion for rehearing is hereby denied.  

WELLS, EMAS and LOGUE, JJ., concur.  Appellee’s motion for rehearing en 

banc is denied.

cc:  Louis C. Arslanian
Robert E. Dietz, Jr.

Edward G. Guedes
Christopher J. Stearns
Joseph H. Lang, Jr.
Ted L. Hollander

Samuel I. Zeskind

la
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STATE OF FLORIDA) 

COUNTY OF MIAMI-DADE) 

I, MARY CAY BLANKS, Clerk of the District Court of Appeal, Third 

District, State of Florida, DO HEREBY CERTIFY that the foregoing pages 

numbered 1 to 489, inclusive, contained true copies and' corrected copies of 

documents filed in the case of State of Florida by and through the City of 

Aventura, et al., appellants, v. Luis Torres Jimenez, appellee, District Court Case 

No. 3D15-2303 & 3D15-2271. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed 

the seal of said Court on the 20th day of June , 2017. 
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