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IN THE SUPREME COURT OF FLORIDA 

IN RE: AMENDMENTS TO THE RULES 

REGULATING THE FLORIDA BAR – 

SUBCHAPTER 4-7 (LAWYER 

REFERRAL SERVICES) 

CASE NO. SC16-1470 

THE FLORIDA BAR’S REQUEST TO PROVIDE SUPPLEMENTAL 

MEMORANDUM 

The Florida Bar (the bar) respectfully requests leave to provide a 

supplemental memorandum to this Court to respond to Justice Lewis’ question 

posed during oral argument and to provide additional citations which are relevant 

to this Court’s consideration of this matter. 

During oral argument, Justice Lewis asked counsel for the bar for the 

citation to case law supporting counsel’s argument that the federal courts 

ultimately make the decision when the bar is sued on freedom of speech and 

freedom of commerce grounds in cases challenging the bar’s advertising rules. To 

provide Justice Lewis and this Court with a response, the bar states: 

The question posed by Justice Lewis arose in the context of the discussion of 

requiring lawyer ownership or operation of a for-profit lawyer referral service.  

Although the bar is unaware of a case on the specific question of requiring 

ownership or operation of a for-profit lawyer referral service by a member of The 

Florida Bar, to the extent such a rule would limit a lawyer’s ability to engage in 

group or pooled advertising, the rule could infringe on speech and commerce 

rights.  This is the point the bar was making.  In this context, there is substantial 

supporting authority as to what states must show to adopt restrictions on speech.   

In Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 

425 U.S. 748 (1976), the United States Supreme Court opined that commercial 

speech is entitled to some protection.  Based on the public's right to receive the free 

flow of commercial information, the Court held that the First Amendment protects 

commercial speech, and commercial speech may not be prohibited absolutely.  
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Subsequently, in Bates v. State Bar of Arizona, 433 U.S. 350 (1977), the Court 

extended the "Commercial Speech Doctrine" to lawyer advertising, holding that a 

total prohibition on the advertisement of routine legal services is unconstitutional. 

The Court first articulated the standard for regulating the content of 

commercial speech in Central Hudson Gas & Electric Corp. v. Public Serv. 

Comm., 447 U.S. 557 (1980).  There the Court held that the content of non-

misleading commercial speech can be constitutionally regulated only when a 

substantial government interest is at stake, the regulation directly advances that 

interest, and the regulation is no more extensive than is necessary to serve that 

interest.  In Board of Trustees v. Fox, 492 U.S. 469 (1989), the Court clarified the 

Central Hudson test for regulating commercial speech by announcing that only a 

"reasonable fit" must be necessary between the state interest and the regulation.  

The "fit" need not be perfect, only reasonable. 

Lawyer advertising as a form of commercial speech receives a level of 

constitutional protection that is above unprotected speech (e.g., false, deceptive or 

misleading statements or advertisements concerning unlawful activities) but below 

that provided completely protected speech (e.g., political statements).  Under the 

"Commercial Speech Doctrine," a state may totally prohibit misleading advertising 

and may impose restrictions if the particular content or method of advertising is 

inherently misleading or if experience demonstrates that the advertising is subject 

to abuse.  In re R.M.J., 102 S.Ct. 929, 937 (1982).  If the content of the 

advertisement is not misleading, the state may regulate it only when there is a 

substantial government interest being served.  Id.   However, the state may place 

reasonable restrictions upon the time, place, and manner of lawyer advertising, so 

long as the content or subject matter is not regulated.  See, Bates, 97 S.Ct. at 2709. 

The above cases have been applied to The Florida Bar’s regulation of lawyer 

advertising in the following cases: The Florida Bar v. Went For It, Inc., 515 U.S. 

618 (1995) (Florida Bar’s 30-day ban on direct mail solicitation in accident or 

disaster cases materially advances, in a manner narrowly tailored to achieve the 

objectives, the State's substantial interest in protecting the privacy of potential 

recipients and in preventing the erosion of public confidence in the legal system); 

Mason v. The Florida Bar, 208 F.3d 952 (11th Cir. 2000) (Florida Bar failed to 

meet its burden that use of term "highest rating by peers" without a disclaimer was 

misleading because bar did not provide any empirical evidence that the public 

would be misled or that the disclaimer would protect the public from being 

misled); Harrell v. The Florida Bar, 608 F.3d 1241 (11th Cir. 2010) (requirement 
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of pre-filing of advertisements upheld; reversed and remanded regarding firm’s 

slogan and bar rule on background sounds); Searcy v. The Florida Bar, 140 F. 

Supp. 3d 1290 (N.D. Fla. 2015) (rule prohibiting the use of terms such as specialist 

or expert by lawyers who are not board certified violated law firm’s free speech 

rights); Rubenstein v. The Florida Bar, 72 F. Supp. 3d 1298, 1315 (S.D. Fla. 2014) 

(Florida Bar restrictions on advertising past results in billboard, television and 

radio advertisements struck because the bar did not show evidence of harm or that 

the restriction would address the harm). 

Adoption of a rule requiring ownership or operation of a for-profit lawyer 

referral service by a Florida Bar member may also raise impairment of contract and 

due process concerns.  Since 1986, nonlawyers have been allowed to own and 

operate for-profit lawyer referral services in Florida.  The Florida Bar re Rules 

Regulating The Florida Bar, 494 So.2d 977 (Fla. 1986).  There are currently at 

least 70 nonlawyer owned and operated for-profit lawyer referral services 

operating in Florida, based on the number of services.  Adopting a rule which 

would now require lawyers to own and operate the for-profit lawyer referral 

service will impact these existing services depending on how it is drafted and 

applied. 

If a rule requiring lawyer ownership or operation of for-profit lawyer referral 

services is adopted and applied only prospectively, the equal protection and due 

process clauses of the Florida and federal constitutions could be implicated.  In the 

absence of a fundamental right or suspect class, commercial regulations are 

analyzed with respect to both clauses under the minimally demanding rational 

basis test.  F.C.C. v. Beach Communications, 580 U.S. 307 (1993).  The test 

requires that there be a reasonably conceivable rational basis for the rule.  Id.   

If a rule is adopted and applied retroactively, the impairment of contract 

clause of both the Florida and federal constitutions may be implicated.  Article I, 

Section 10 of the Florida Constitution prohibits impairing the obligation of 

contracts.  This Court’s interpretation of the impairment provision contained in the 

Florida Constitution is more exacting than the United States Supreme Court's 

interpretation of the impairment clause in Article I, Section 10 of the Federal 

Constitution so that "[v]irtually no degree of contract impairment has been 

tolerated in this state."  Yamaha Parts Distributors, Inc. v. Ehrman, 316 So. 2d 

557, 559 (Fla. 1975).   
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The analysis of this Court in determining whether a law impairs contracts 

varies.  In Dewberry v. Auto-Owners Ins. Co., 363 So. 2d 1077, 1080 (Fla. 1978), 

this Court stated that, "any conduct on the part of the legislature that detracts in any 

way from the value of the contract is inhibited by the constitution" and appears to 

create a per se rule for impairment analysis.  A year after the Dewberry decision, 

this Court decided Pomponio v. Claridge of Pomponio Condominium, 378 So. 2d 

774 (Fla. 1979), in which it subjected the impairment analysis to a weighing test 

borrowed from federal courts. The test requires that a court consider three factors 

in analyzing an impairment: 

• Was the law enacted to deal with a broad, general economic or social 

problem? 

• Does the law operate in an area which was already subject to state regulation 

at the time the parties' contractual obligations were originally undertaken, or 

does it invade an area never before subject to regulation by the state? 

• Does the law effect a temporary alteration of the contractual relationships of 

those within its coverage or does it work a severe, permanent, and 

immediate change in those relationships irrevocably and retroactively? 

Pomponio, 378 So. 2d at 779. 

In cases decided after Pomponio, this Court invalidated statutes for violation 

of the impairment clause without reference to the Pomponio balancing test, 

bringing into question which test would apply.  See Citrus County Hosp. Bd v. 

Citrus Memorial Health Foundation, 150 So. 3d 1102 (Fla. 2014); State v. 

Chadbourne, 382 So.2d 293 (Fla. 1980).  Regardless of whether the appropriate 

test is the Dewberry per se test or the Pomponio balancing test, retrospective 

application requires a heightened level of scrutiny, See Pomponio, 378 So. 2d at 

781-782. 

In directing the bar to propose rule amendments requiring ownership or 

operation of for-profit lawyer referral services by a member of The Florida Bar, 

this Court relied on the July 2012 report of the Special Committee on Lawyer 

Referral Services (special committee).   In re Amendments to Rule Regulating The 

Florida Bar 4-7.22--Lawyer Referral Servs., 175 So. 3d 779 (Fla. 2015).  The bar, 

although appreciative of the conscientious work of the special committee, has 

concerns that the few anecdotal instances reported to the special committee to 



  SC16-1470 

Florida Bar Request to Provide Supplemental Memorandum 

April 26, 2017 

  Page 5 

 

support its recommendations may be insufficient to pass constitutional scrutiny by 

a federal court.  Regardless of whether there is a free speech, due process, or 

impairment of contract analysis, the regulation is subject to a heightened level of 

scrutiny regarding both an actual harm to be addressed and the regulation’s 

suitability to address that harm.  As noted in the bar’s petition, numerous concerns 

led the bar to ultimately conclude that adopting a rule requiring ownership or 

operation of for-profit lawyer referral services by a Florida Bar member may put 

the regulation of Florida Bar members’ participation with these entities in 

jeopardy.  It is for this reason that the bar proposed the rules pending before this 

Court and raised the federal court’s authority at oral argument. 

The Florida Bar respectfully requests leave to file the above supplemental 

memorandum, both in response to Justice Lewis’ question to counsel for the bar 

and to provide additional citations. 

Respectfully submitted, 

/s/ John F. Harkness, Jr.  

_______________________ 

John F. Harkness, Jr. 

Executive Director 

Florida Bar Number 123390 

 

William J. Schifino, Jr. 

President 2016-17 

Florida Bar Number 564338 

 

Michael J. Higer 

President-elect 2016-17 

Florida Bar Number 500798 
 

Michelle R. Suskauer 

President-elect Designate 2016-17 

Florida Bar Number 908230 
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Carl B. Schwait 

Chair, Board Review Committee on 

Professional Ethics 

Florida Bar Number 221139 
 

John Mitchell Stewart 

Chair, Board Technology Committee 

Florida Bar Number 120472 
 

Lori S. Holcomb 

Director, Division of Ethics and 

Consumer Protection 

Florida Bar Number 501018 
 

Elizabeth Clark Tarbert 

Ethics Counsel 

Florida Bar Number 861294 
 

The Florida Bar 

651 East Jefferson Street 

Tallahassee, Florida 32399-2300 

Tel: (850) 561-5600 

Primary E-mail Address:  

jharkness@flabar.org 

Secondary E-mail Address:  eto@flabar.org 

CERTIFICATE OF TYPE SIZE AND STYLE 

I certify that this petition is typed in 14 point Times New Roman Regular 

type. 

/s/ John F. Harkness, Jr. 

_______________________ 

John F. Harkness, Jr. 

Executive Director 

Florida Bar Number 123390 

mailto:jharkness@flabar.org
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of this motion has been sent Petition 

has been sent by e-mail to the following individuals on this 26th day of April, 

2017: 

 

Alan F. Wagner  (AlanWagner@WagnerLaw.com;  Angela@WagnerLaw.com); 

Bill Wagner (billwagner@wagnerlaw.com;  angela@wagnerlaw.com);  Brad Salter 

(bsalter@salterhealy.com); Charles A. Morehead III 

(charles@floridainjurylawyers.com; Jane@floridainjurylawyers.com;  

pleadings@floridainjurylawyers.com); Charles D. Scott (itslegal@aol.com); Josh 

King (josh@avvo.com); Robert J. Healy, Jr. (rhealy@salterhealy.com); Timothy 

Patrick Chinaris (tchinaris@gmail.com);  Thomas M. Gordon 

(tom@responsivelaw.org;  info@responsivelaw.org).

/s/ John F. Harkness, Jr. 

_______________________ 

John F. Harkness, Jr. 

Executive Director 

Florida Bar Number 123390 
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