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Matt Shirk
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Mike Graves Dear Committee Members:
Fifth Circuit
Treasurer

BobH.Dillinger The Florida Public Defender Association (FPDA) offers the following
sixtn Ci cuit comments on the proposed amendments published in the May 15, 2016, edition of

The Florida Bar News. The FPDA represents 19 of Florida's 20 elected Public
Defenders and almost 1,000 attorney assistants. These attorneys work with jury
instructions daily in Florida's trial and appellate courts. Our experience

Eighth Ci cult adVocating on behalf of criminal defendants gives us particular insight into the
standard instructions.

Rex Dimmig
Tenm Circuit

As a preliminary observation, the instructions frequently use the words
Carlos J. Martinez
Eleventh Circuit "defendant" and "victim" within brackets. The brackets signify an optional term.

yegge The committee intends trial courts to substitute the names of the defendant and
rweMh Circuit victim for the bracketed words. However, too often, trial courts simply use the
ulianne u Holt word "victim" rather than identify the alleged victim's name. Unfair prejudice

id®e"n often results, especially in trials in which it is unclear whether anyone was a
Hemian D. Laramore victim." A sexual battery case with a defense of consent is a classic example.
Fourteenth Circuit

CareyNaugnwout The problem could be ameliorated by creating a user's guide at the
FMeenØ Circud beginning of the standard instructions. The guide would instruct courts on the use

9^t of brackets and parentheses, caution against using the words "defendant" and
"victim," and explain the distinction between Category One and Category Two

e°v"e ee lesser included offenses. (Chapter 33 of the Standard Instructions appearing on
släse rrettis the Court's website contains a discussion of the difference between the two
Eighteenth Circuit categories of lesser included offenses. The same information appears after the
Diamond R. Litty last of the substantive instructions, 29.25, in West's Florida Criminal Laws and
Nineteenm Circuit Rules 2016. However, because each instruction also includes the schedule of
gamg^,Smdh lCSsCES for that offense, the separate schedule has become largely obsolete and is
Vice-President rarely consulted.)

E 6° yeCroR Comments on specific proposals follow.

GENERAL COUNSEL
Robert Trammell
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3.3(a) AGGRAVATION OF A FELONY BY CARRYING A FIREARM and 3.3(a)
AGGRAVATION OF A FELONY BY CARRYING A WEAPON OTHER THAN A
FIREARM: The FPDA opposes the proposed instruction, based on Menendez v. State, 521 So.
2d 210 (Fla. 1st DCA 1988), stating that "[t]o 'carry' a firearm during the commission of a crime
means either having the firearm in one's possession or having it immediately available." First,
State v. Rodriguez, 602 So. 2d 1270 (Fla. 1992), arguably overruled Menendez. The supreme
court held in Rodriguez that "when a defendant is charged with a felony involving the 'use' of a
weapon, his or her sentence cannot be enhanced under section 775.087(1) without evidence
establishing that the defendant had personal possession of the weapon during the commission of
the felony." Id. at 1272.

Second, Menendez is weak. authority for this instruction. There police found a firearm
bearing the defendant's fingerprint between the mattress and box spring of the room occupied by
the defendant. Addressing Mendendez' argument that the evidence was sufficient to prove he
trafficked in drugs while in possession of a firearm, the appellate court stated that "if the firearm
is readily available to [the offender], that is sufficient." Id. at 212. This observation on whether
evidence is competent, substantial evidence to reach the jury should not be parlayed into an
instruction to a jury determining whether the defendant is guilty beyond a reasonable doubt that
having a firearm readily available is the same as carrying the firearm.

Finally, the "readily available" language from Menendez is merely one of several terms
used by appellate courts in deciding whether a scenario fits section 775.087(1). In Smith v.
State, 438 So. 2d 10 (Fla. 2d DCA 1983), the Second DCA concluded that discovery of a firearm
"within the immediate area" of the defendant and "within his immediate grasp" constituted
legally sufficient evidence under section 775.087(1). The Committee's proposal favors the state
while disregarding the language from Smith favorable to the defendant. By analogy to the rule
of lenity in section 775.012(1), Florida Statutes, any ambiguity in section 775.087(1) as reflected
in Menendez and Smith should be resolved in favor of an instruction more favorable to the
accused.

For these reasons, the FPDA opposes the "Menendez" instruction on grounds that it
invades the province of the jury in a manner favoring the prosecution and without clear
supporting precedent. Should the committee and Court deem an instruction appropriate, the
FPDA favors the following: "To 'carry' a firearm during the commission of a crime means
either having the firearm in one's possession or within one's immediate grasp."

3.6(c) PSYCHOTROPIC MEDICATION: The FPDA welcomes the availability of
this instruction upon defense request, and suggests adding the following sentence: "You shall not
allow the defendant's condition or any apparent side effect from the medication to affect your
verdict." In addition, the Committee m.ay wish to consider a comment allowing the judge, at
defense request, to identify the possible side effects.

8.18 VIOLATION OF INJUNCTION FOR PROTECTION AGAINST DOMESTIC
VIOLENCE and 8.19 VIOLATION OF INJUNCTION FOR PROTECTION AGAINST
IREPEATl ISEXUAL) [DATING| VIOLENCE: These proposed instructions specify that the
injunction must have been "for the benefit of (victim)." The underlying statutes, sections
741.31(4)(a) and 784.047, Florida Statutes, require that the person who files the petition for
protection must be the person who benefits from the injunction. For this reason, as well as the
concern that some courts will use the word "victim" rather than the petitioner's name, the FPDA
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suggests instructing juries that the injunction must have been "for the benefit of (petitioner)."
Also, the word "person" rather than "victim" should be used in both instructions on the third-
degree felony of violation of these provisions by persons with prior convictions enacted in
Chapter 2016-187, Laws of Florida.

8.22(a) THREAT TO [KILL] [DO SERIOUS BODILY HARM TO] A [PUBLIC
OFFICIALUFAMILY MEMBER OF A PUBLIC OFFICIAL]: The FPDA advocates
instructing jurors that the state must prove that the defendant knew that the person threatened
was within the class of protected persons identified in the statute. As noted in the Committee's
proposed comment, the Fifth DCA held in Ramroop v. State, 174 So. 3d 584 (Fla. 5th DCA
2015), that in a prosecution for threatening a law enforcement officer under section 784,07,
Florida Statutes, the state must prove that the defendant knew that the person threatened was an
officer. The court in Ramroop based on its decision on five considerations: (1) the Florida
Supreme Court's decision in Thompson v. State, 695 So. 2d 691 (Fla. 1993), requiring a
"knowledge" instruction on the crime of attempted murder of a law enforcement officer; (2) the
"substantial enhancement in penalty" in the statute; (3) a comparison with similar statutes; (4)
the Legislature's omission of a provision making knowledge not required; and (5) the rule of
lenity. These considerations also weigh in favor of including a knowledge element in this
standard instruction on the new Grst-degree misdemeanor for a first offense, and third-degree
felony for a second offense, created by Chapter 2016-156, Laws of Florida.

8.24 VIOLATION OF INJUNCTION FOR PROTECTION AGAINST
|STALKING||CYRBERSTALKING|

This instruction implements the portion of section 784.087(4), Florida Statutes, that
creates the crime of violating an injunction issued under section 784.0485. Section 784.0485(1)
allows a person to obtain an injunction on behalf of herself or on behalf of a minor child. This
proposed instruction consistently uses the term "(victim)," meaning, presumably, the person on
whose behalf the injunction was obtained. However, the acts constituting the crime defined by
section 784.0487(4) all concern actions taken against "the petitioner." Until the Legislature
uses broader language, either the term "petitioner" or the name of the petitioner should be used
instead of "victim" in the instruction. This would preclude a conviction of this offense for
violation of an injunction obtained by a petitioner on behalf of a minor child. However, the fix
must come from the Legislature, not from an instruction contrary to the statutory language.

Separately, in the paragraph concerning previous convictions, the instruction should
specify "same person" rather than "same victim."

10.9 FALSE REPORTS CONCERNING THE [PLACING OR PLANTING] OF A
BOMB, DYNAMITE, OTHER DEADLY EXPLOSIVE OR A WEAPON OF MASS
DESTRUCTION][USE OF FIREARMS IN A VIOLENT MANNER AGAINST
PERSONS] and 10.10 FALSE REPORTS CONCERNING [THE PLACING OR
PLANTING OF A BOMB, DYNAMITE, OTHER DEADLY EXPLOSIVE, OR A
WEAPON OF MASS DESTRUCTION][AN ACT OF ARSON OR OTHER VIOLENCE|
TO PROPERTY OWNED BY THE STATE [OR ANY POLITICAL SUBDIVISION|.

First, although both the titles and bodies of these instructions are already amply
bracketed, the FPDA suggests also bracketing "Weapon of Mass Destruction" so that a jury
considering evidence of a milder explosive is not automatically put in mind of WMDs.
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Second, the language of the inference should be omitted, or at least modified as follows:
"You may infer that a person who knowingly made a false report had the intent to deceive, or
otherwise misinform any person, if, from all the surrounding facts and circumstances. vou are
convinced beyond a reasonable doubt that the intent existed." The source of the committee's
proposed instruction, section 790.163(3), Florida Statutes, specifies: "Proof that a person
accused of violating this section knowingly made a false report is prima facie evidence of the
accused person's intent to deceive, mislead, or otherwise misinform any person." The term
"prima facie evidence" suggests that the Legislature sought to convey to courts that making a
false report is legally sufficient evidence of intent to reach a jury. See Jenkins v. State, 1 So. 3d
317, 320 (Fla. 3d DCA 2009) (noting that state is "required during its case in chief to present a
prima facie case of guilt through the offer of competent substantial evidence on each element of
the crime sought to be proven"). The proposed instruction transforms an expression of
legislative intent on what constitutes competent, substantial evidence into an instruction that
invades the province of the jury in favor the prosecution.

If the instruction is retained, it should include the caveat on proof beyond a reasonable
doubt, in accord with the proposed Instruction 16.10 on the inference of intent to promote a
sexual performance by a child, also published in the May 1 5, 2016, Florida Bar News.

11.10(c)(f) LEWD OR LASCIVIOUS MOLESTATION/CONDUCT/EXHIBITION
These offenses all have age thresholds of I 8 or older for the defendant, 12 or younger for

the alleged victim, or both. The Committee has proposed Category One lesser included offenses
for offenses involving defendants less than 18, victims between 12 and 16, or both. This is an
apparent response to White v. State, 183 So. 3d 1168 (Fla. 4th DCA 2016), in which the
appellate court reduced a capital sexual battery conviction to misdemeanor battery because the
state failed to prove that the defendant was 18 or older. The FPDA opposes these proposed
Category One lesser included offenses. An allegation that a defendant is 18 or older does not
subsume the lesser included offense involving a defendant under 18. The two are mutually
exclusive, as are a charged offense of a victim younger than 12 and a lesser included offense of a
victim between 12 and 16.

If the Legislature intended lesser included offenses in this scenario, it could have created
baseline offenses involving defendants under 18 and alleged victims 12 or older, then provided
for upward reclassification for older defendants and younger alleged victims.

The FPDA is grateful for the opportunity to provide these comments.

Respectfully submitted,

/s/ JULIANNE M. HOLT

Public Defender, 13* Judicial Circuit
President, Florida Public Defender Association
Florida Bar No. 323195
PO Box 172910
Tampa, FL 33672-0910
813-272-5980/ 813-272-5588
jhohyd 13. Whh
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