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RULE 9.020. DEFINITIONS
The following terms have the meanings shown as used in these rules:
(a) Administrative Action. Administrative action shall include:

(1) final agency action as defined in the Administrative Procedure
Act, chapter 120, Florida Statutes;

(2) non-final action by an agency or administrative law judge
reviewable under the Administrative Procedure Act;

(3) quasi-judicial decisions by any administrative body, agency,
board or commission not subject to the Administrative Procedure Act; and

(4) administrative action for which judicial review is provided by
general law.

(b) Clerk. The person or official specifically designated as such for the
court or lower tribunal; if no person or official has been specifically so designated,
the official or agent who most closely resembles a clerk in the functions
performed.

(¢)  Court. The supreme court; the district courts of appeal; and the circuit
courts in the exercise of the jurisdiction described by rule 9.030(c), including the
chief justice of the supreme court and the chief judge of a district court of appeal in
the exercise of constitutional, administrative, or supervisory powers on behalf of
such courts.

(d) Family Law Matter. A matter governed by the Florida Family Law
Rules of Procedure.

(e) Lower Tribunal. The court, agency, officer, board, commission,
judge of compensation claims, or body whose order is to be reviewed.

()  Order. A decision, order, judgment, decree, or rule of a lower
tribunal, excluding minutes and minute book entries.

(g) Parties.
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(1) Appellant. A party who seeks to invoke the appeal jurisdiction
of a court.

(2) Appellee. Every party in the proceeding in the lower tribunal
other than an appellant.

(3) Petitioner. A party who seeks an order under rule 9.100 or rule
9.120.

(4) Respondent. Every other party in a proceeding brought by a
petitioner.

(h)  Applicability of Florida Rules of Judicial Administration. The
Florida Rules of Judicial Administration are applicable in all proceedings governed
by these rules, except as otherwise provided in these rules. These rules shall
govern where in conflict with the Florida Rules of Judicial Administration.

(i) Rendition (of an Order). An order is rendered when a signed, written
order 1s filed with the clerk of the lower tribunal. However, unless another
applicable rule of procedure specifically provides to the contrary, if a final order
has been entered and there has been filed in the lower tribunal an authorized and
timely motion for new trial, for rehearing, for certification, to alter or amend, for
judgment in accordance with prior motion for directed verdict, for arrest of
judgment, to challenge the verdict, to correct a sentence or order of probation
pursuant to Florida Rule of Criminal Procedure 3.800(b)(1), to withdraw a plea
after sentencing pursuant to Florida Rule of Criminal Procedure 3.170(/), or to
vacate an order based upon the recommendations of a hearing officer in accordance
with Florida Family Law Rule of Procedure 12.491, the following exceptions

apply:

(1)  If such a motion or motions have been filed, the final order
shall not be deemed rendered as to any existing party until the filing of a signed,
written order disposing of the last of such motions.

(2)  If such a motion or motions have been filed, a signed, written
order granting a new trial shall be deemed rendered when filed with the clerk,
notwithstanding that other such motions may remain pending at the time.

(3)  If such a motion or motions have been filed and a notice of
appeal is filed before the filing of a signed, written order disposing of all such
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motions, the appeal shall be held in abeyance until the filing of a signed, written
order disposing of the last such motion.

(j) Rendition of an Appellate Order. If any timely and authorized
motion under rule 9.330 or 9.331 is filed, the order shall not be deemed rendered as
to any party until all of the motions are either withdrawn or resolved by the filing
of a written order.

(k) Signed. A signed document is one containing a signature as provided
by Florida Rule of Judicial Administration 2.515(c).

(H  E-filing System Docket. The docket where attorneys and those
parties who are registered users of the court’s electronic filing (e-filing) system can
view the electronic documents filed in their case(s).

Committee Notes

1977 Amendment. This rule supersedes former rule 1.3. Throughout these
rules the defined terms have been used in their technical sense only, and are not
intended to alter substantive law. Instances may arise in which the context of the
rule requires a different meaning for a defined term, but these should be rare.

The term “administrative action” is new and has been defined to make clear
the application of these rules to judicial review of administrative agency action.
This definition was not intended to conflict with the Administrative Procedure Act,
chapter 120, Florida Statutes (1975), but was intended to include all administrative
agency action as defined in the Administrative Procedure Act. The reference to
municipalities is not intended to conflict with article VIII, section 1(a), Florida
Constitution, which makes counties the only political subdivisions of the state.

The term “clerk” retains the substance of the term “clerk” defined in the
former rules. This term includes the person who in fact maintains records of
proceedings in the lower tribunal if no person 1s specifically and officially given
that duty.

The term “court” retains the substance of the term “court” defined in the
former rules, but has been modified to recognize the authority delegated to the
chief justice of the supreme court and the chief judges of the district courts of
appeal. This definition was not intended to broaden the scope of these rules in
regard to the administrative responsibilities of the mentioned judicial officers. The
term is used in these rules to designate the court to which a proceeding governed
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by these rules is taken. If supreme court review of a district court of appeal
decision is involved, the district court of appeal is the “lower tribunal.”

The term “lower tribunal” includes courts and administrative agencies. It
replaces the terms “commission,” “board,” and “lower court” defined in the former
rules.

The term “order” has been broadly defined to include all final and
interlocutory rulings of a lower tribunal and rules adopted by an administrative
agency. Minute book entries are excluded from the definition in recognition of the
decision in Employers’ Fire Ins. Co. v. Continental Ins. Co., 326 So. 2d 177 (Fla.
1976). It was intended that this rule encourage the entry of written orders in every
case.

29 ¢¢ 29 ¢¢

The terms “appellant,” “appellee,” “petitioner,” and “respondent” have been
defined according to the rule applicable to a particular proceeding and generally
not according to the legal nature of the proceeding before the court. The term
“appellee” has been defined to include the parties against whom relief is sought
and all others necessary to the cause. This rule supersedes all statutes concerning
the same subject matter, such as section 924.03, Florida Statutes (1975). It should
be noted that if a certiorari proceeding is specifically governed by a rule that only
refers to “appellant” and “appellee,” a “petitioner” and “respondent” should
proceed as if they were “appellant” and “appellee,” respectively. For example,
certiorari proceedings in the supreme court involving the Public Service
Commission and Industrial Relations Commission are specifically governed by
rule 9.110 even though that rule only refers to “appellant” and “appellee.” The
parties in such a certiorari proceeding remain designated as “petitioner” and
“respondent,” because as a matter of substantive law the party invoking the court’s
jurisdiction is seeking a writ of certiorari. The same is true of rule 9.200 governing
the record in such certiorari proceedings.

The term “rendition” has been simplified and unnecessary language deleted.
The filing requirement of the definition was not intended to conflict with the
substantive right of review guaranteed by the Administrative Procedure Act,
section 120.68(1), Florida Statutes (Supp. 1976), but to set a point from which
certain procedural times could be measured. Motions that postpone the date of
rendition have been narrowly limited to prevent deliberate delaying tactics. To
postpone rendition the motion must be timely, authorized, and one of those listed.
However, if the lower tribunal is an administrative agency whose rules of practice

Appendix B — 4



denominate motions identical to those listed by a different label, the substance of
the motion controls and rendition is postponed accordingly.

The definition of “legal holiday” has been eliminated but its substance has
been retained in rule 9.420(e).

The term “bond” is defined in rule 9.310(¢c)(1).

Terms defined in the former rules and not defined here are intended to have
their ordinary meanings in accordance with the context of these rules.

1992 Amendment. Subdivision (a) has been amended to reflect properly
that deputy commissioners presently are designated as judges of compensation
claims.

Subdivision (g) has been rewritten extensively. The first change in this rule
was to ensure that an authorized motion for clarification (such as under rule 9.330)
was included in those types of motions that delay rendition.

Subdivision (g) also has been revised in several respects to clarify some
problems presented by the generality of the prior definition of “rendition.”
Although rendition is postponed in most types of cases by the filing of timely and
authorized post-judgment motions, some rules of procedure explicitly provide to
the contrary. The subdivision therefore has been qualified to provide that
conflicting rules shall control over the general rule stated in the subdivision. See In
Re Interest of E. P., 544 So. 2d 1000 (Fla. 1989). The subdivision also has been
revised to make explicit a qualification of long standing in the decisional law, that
rendition of non-final orders cannot be postponed by motions directed to them. Not
all final orders are subject to postponement of rendition, however. Rendition of a
final order can be postponed only by an “authorized” motion, and whether any of
the listed motions is an “authorized” motion depends on the rules of procedure
governing the proceeding in which the final order is entered. See Francisco v.
Victoria Marine Shipping, Inc., 486 So. 2d 1386 (Fla. 3d DCA 1986), review
denied 494 So. 2d 1153.

Subdivision (g)(1) has been added to clarify the date of rendition when post-
judgment motions have been filed. If there 1s only 1 plaintiff and 1 defendant in the
case, the filing of a post-judgment motion or motions by either party (or both
parties) will postpone rendition of the entire final order as to all claims between the
parties. If there are multiple parties on either or both sides of the case and less than
all parties file post-judgment motions, rendition of the final order will be
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postponed as to all claims between moving parties and parties moved against, but
rendition will not be postponed with respect to claims disposed of in the final order
between parties who have no post-judgment motions pending between them with
respect to any of those claims. See, e.g., Phillips v. Ostrer, 442 So. 2d 1084 (Fla.
3d DCA 1983).

Ideally, all post-judgment motions should be disposed of at the same time.
See Winn-Dixie Stores, Inc. v. Robinson, 472 So. 2d 722 (Fla. 1985). If that occurs,
the final order is deemed rendered as to all claims when the order disposing of the
motions is filed with the clerk. If all motions are not disposed of at the same time,
the final order is deemed rendered as to all claims between a moving party and a
party moved against when the written order disposing of the last remaining motion
addressed to those claims is filed with the clerk, notwithstanding that other motions
filed by co-parties may remain pending. If such motions remain, the date of
rendition with respect to the claims between the parties involved in those motions
shall be determined in the same way.

Subdivision (g)(2) has been added to govern the special circumstance that
arises when rendition of a final order has been postponed initially by post-
judgment motions, and a motion for new trial then is granted. If the new trial has
been granted simply as an alternative to a new final order, the appeal will be from
the new final order. However, if a new trial alone has been ordered, the appeal will
be from the new trial order. See rule 9.110. According to the decisional law,
rendition of such an order is not postponed by the pendency of any additional,
previously filed post-judgment motions, nor can rendition of such an order be
postponed by the filing of any further motion. See Frazier v. Seaboard System
Railroad, Inc., 508 So. 2d 345 (Fla. 1987). To ensure that subdivision (g)(1) is not
read as a modification of this special rule, subdivision (g)(2) has been added to
make it clear that a separately appealable new trial order is deemed rendered when
filed, notwithstanding that other post-judgment motions directed to the initial final
order may remain pending at the time.

Subdivision (g)(3) has been added to clarify the confusion generated by a
dictum in Williams v. State, 324 So. 2d 74 (Fla. 1975), which appeared contrary to
the settled rule that post-judgment motions were considered abandoned by a party
who filed a notice of appeal before their disposition. See In Re: Forfeiture of
$104,591 in U.S. Currency, 578 So. 2d 727 (Fla. 3d DCA 1991). The new
subdivision confirms that rule, and provides that the final order is rendered as to
the appealing party when the notice of appeal is filed. Although the final order is
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rendered as to the appealing party, it is not rendered as to any other party whose
post-judgment motions are pending when the notice of appeal is filed.

1996 Amendment. Subdivision (a) was amended to reflect the current state
of the law. When the term “administrative action” is used in the Florida Rules of
Appellate Procedure, it encompasses proceedings under the Administrative
Procedure Act, quasi-judicial proceedings before local government agencies,
boards, and commissions, and administrative action for which judicial review is
provided by general law.

Addition of language in subdivision (1) is intended to toll the time for the
filing of a notice of appeal until the resolution of a timely filed motion to vacate
when an order has been entered based on the recommendation of a hearing officer
in a family law matter. Under the prior rules, a motion to vacate was not an
authorized motion to toll the time for the filing of an appeal, and too often the
motion to vacate could not be heard within 30 days of the rendition of the order.
This rule change permits the lower tribunal to complete its review prior to the time
an appeal must be filed.

2000 Amendment. The text of subdivision (i) was moved into the main
body of subdivision (h) to retain consistency in the definitional portions of the rule.

Court Commentary

1996 Amendment. Subdivision (h) was amended to ensure that a motion to
correct sentence or order of probation and a motion to withdraw the plea after
sentencing would postpone rendition. Subdivision (h)(3) was amended to explain
that such a motion is not waived by an appeal from a judgment of guilt.
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RULE 9.120. DISCRETIONARY PROCEEDINGS TO REVIEW
DECISIONS OF DISTRICT COURTS OF APPEAL

(a)  Applicability. This rule applies to those proceedings that invoke the
discretionary jurisdiction of the supreme court described in rule 9.030(a)(2)(A).

(b) Commencement. The jurisdiction of the supreme court described in
rule 9.030(a)(2)(A) shall be invoked by filing a notice, accompanied by any filing
fees prescribed by law, with the clerk of the district court of appeal within 30 days
of rendition of the order to be reviewed.

(c) Notice. The notice shall be substantially in the form prescribed by rule
9.900. The caption shall contain the name of the lower tribunal, the name and
designation of at least 1 party on each side, and the case number in the lower
tribunal. The notice shall contain the date of rendition of the order to be reviewed
and the basis for invoking the jurisdiction of the court.

(d) Briefs on Jurisdiction. Petitioner’s brief, limited solely to the issue of
the supreme court’s jurisdiction and accompanied by an appendix containing only
a conformed copy of the decision of the district court of appeal, shall be served
within 10 days of filing the notice. Respondent’s brief on jurisdiction shall be
served within 20 days after service of petitioner’s brief. Formal requirements for
both briefs are specified in rule 9.210. No reply brief shall be permitted. If
jurisdiction is invoked under rule 9.030(a)(2)(A)(v) (certifications of questions of
great public importance by the district courts to the supreme court), no briefs on
jurisdiction shall be filed.

(e)  Accepting or Postponing Decision on Jurisdiction; Record. If the
supreme court accepts or postpones decision on jurisdiction, the court shall so
order and advise the parties and the clerk of the district court of appeal. Within 60
days thereafter or such other time set by the court, the clerk shall electronically
transmit the record._The clerk shall transmit separate Portable Document Format
(“PDF”) files of:

(1) the contents of the record as described in rule 9.200(a) and (c):

(2)  the transcript as described in rule 9.200(b); and
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(3)  the documents filed in the district court in the record on appeal
format described in rule 9.200(a) and (c¢).

(f)  Briefs on Merits. Within 20 days of rendition of the order accepting
or postponing decision on jurisdiction, the petitioner shall serve the initial brief on
the merits, accompanied by an appendix that must include a conformed copy of the
decision of the district court of appeal. Additional briefs shall be served as
prescribed by rule 9.210.

Committee Notes

1977 Amendment. This rule replaces former rule 4.5(c) and governs all
certiorari proceedings to review final decisions of the district courts. Certiorari
proceedings to review interlocutory orders of the district courts if supreme court
jurisdiction exists under article V, section 3(b)(3), Florida Constitution are
governed by rule 9.100.

Subdivision (b) sets forth the manner in which certiorari proceedings in the
supreme court are to be commenced. Petitions for the writ are abolished and
replaced by a simple notice to be followed by briefs. Two copies of the notice,
which must substantially comply with the form approved by the supreme court, are
to be filed with the clerk of the district court within 30 days of rendition along with
the requisite fees. Failure to timely file the fees is not jurisdictional.

Subdivision (c) sets forth the contents of the notice. The requirement that the
notice state the date of rendition, as defined in rule 9.020, is intended to permit the
clerk of the court to determine timeliness from the face of the notice. The statement
of the basis for jurisdiction should be a concise reference to whether the order
sought to be reviewed (1) conflicts with other Florida appellate decisions; (2)
affects a class of constitutional or state officers; or (3) involves a question of great
public interest certified by the district court.

Subdivision (d) establishes the time for filing jurisdictional briefs and
prescribes their content. If supreme court jurisdiction is based on certification of a
question of great public interest, no jurisdictional briefs are permitted. Briefs on
the merits in such cases are to be prepared in the same manner as in other cases.
Briefs on the merits are to be served within the time provided after the court has
ruled that it will accept jurisdiction or has ruled that it will postpone decision on
jurisdiction.

Appendix B -9



The jurisdictional brief should be a short, concise statement of the grounds
for invoking jurisdiction and the necessary facts. It is not appropriate to argue the
merits of the substantive issues involved in the case or discuss any matters not
relevant to the threshold jurisdictional issue. The petitioner may wish to include a
very short statement of why the supreme court should exercise its discretion and
entertain the case on the merits if it finds it does have certiorari jurisdiction. An
appendix must be filed containing a conformed copy of the decision of the district
court. If the decision of the district court was without opinion, or otherwise does
not set forth the basis of decision with sufficient clarity to enable the supreme court
to determine whether grounds for jurisdiction exist, a conformed copy of the order
of the trial court should also be included in the appendix.

Subdivisions (e) and (f) provide that within 60 days of the date of the order
accepting jurisdiction, or postponing decision on jurisdiction, the clerk of the
district court must transmit the record to the court. The petitioner has 20 days from
the date of the order to serve the initial brief on the merits. Other briefs may then
be served in accordance with rule 9.210. Briefs that are served must be filed in
accordance with rule 9.420.

It should be noted that the automatic stay provided by former rule 4.5(c)(6)
has been abolished because it encouraged the filing of frivolous petitions and was
regularly abused. A stay pending review may be obtained under rule 9.310. If a
stay has been ordered pending appeal to a district court, it remains effective under
rule 9.310(e) unless the mandate issues or the district court vacates it. The advisory
committee was of the view that the district courts should permit such stays only
when essential. Factors to be considered are the likelihood that jurisdiction will be
accepted by the supreme court, the likelihood of ultimate success on the merits, the
likelihood of harm if no stay is granted, and the remediable quality of any such
harm.

1980 Amendment. The rule has been amended to reflect the 1980 revisions
to article V, section 3, Florida Constitution creating the additional categories of
certifications by the district courts to the supreme court enumerated in rule
9.030(a)(2)(A).

District court decisions that (a) expressly declare valid a state statute, (b)
expressly construe a provision of the state or federal constitution, (c) expressly
affect a class of constitutional or state officers, (d) expressly and directly conflict
with a decision of another district court or the supreme court on the same point of
law, (e) pass upon a question certified to be of great public importance, or (f) are
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certified to be 1n direct conflict with decisions of other district courts, are reviewed
according to the procedures set forth in this rule. No jurisdictional briefs are
permitted if jurisdiction is based on certification of a question of great public
importance or certification that the decision is in direct conflict with a decision of
another district court.

The mandatory appendix must contain a copy of the district court decision
sought to be reviewed and should be prepared in accordance with rule 9.220.

Supreme court review of trial court orders and judgments certified by the
district court under rule 9.030(a)(2)(B) is governed by the procedures set forth in
rule 9.125.

Reply briefs from petitioners are prohibited, and the court will decide
whether to accept the case for review solely on the basis of petitioner’s initial and
respondent’s responsive jurisdictional briefs.

1992 Amendment. Subdivision (d) was amended to provide that
jurisdictional briefs must conform to the same requirements set forth in rule 9.210.
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RULE 9.141. REVIEW PROCEEDINGS IN COLLATERAL OR POSF-
CONMIEHONPOSTCONVICTION CRIMINAL CASES

(a) Death Penalty Cases. This rule does not apply to death penalty cases.

(b) Appeals from Poest-ConvietienPostconviction Proceedings Under
Florida Rule of Criminal Procedure 3.800(a), 3.801, 3.802, 3.850, or 3.853.

(1) Applicability of Civil Appellate Procedures. Appeal
proceedings under this subdivision shall be as in civil cases, except as modified by
this rule.

(2) Summary Grant or Denial of All Claims Raised in a Motion
Without Evidentiary Hearing.

(A) Record. When a motion for pest=
eenvetonpostconviction relief under rule 3.800(a), 3.801, 3.802, 3.850, or 3.853 is
granted or denied without an evidentiary hearing, the clerk of the lower tribunal
shall electronically transmit to the court, as the record, the motion, response, reply,
order on the motion, motion for rehearing, response, reply, order on the motion for
rehearing, and attachments to any of the foregoing, together with the certified copy
of the notice of appeal.

(B) Index. Unless directed otherwise by the court, the clerk
of the lower tribunal shall not index or paginate the record or send copies of the
index or record to the parties.

(C) Briefs or Responses.

(1)  Briefs are not required, but the appellant may serve
an initial brief within 30 days of filing the notice of appeal. The appellee need not
file an answer brief unless directed by the court. The appellant may serve a reply
brief as prescribed by rule 9.210.

(1i1))  The court may request a response from the
appellee before ruling, regardless of whether the appellant filed an initial brief. The
appellant may serve a reply within 20 days after service of the response. The
response and reply shall not exceed the page limits set forth in rule 9.210 for
answer briefs and reply briefs.
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(D) Disposition. On appeal from the denial of relief, unless
the record shows conclusively that the appellant is entitled to no relief, the order
shall be reversed and the cause remanded for an evidentiary hearing or other
appropriate relief.

(3) Grant or Denial of Motion after an Evidentiary Hearing
was Held on One or More Claims.

(A) Transcription. In the absence of designations to the
court reporter, the notice of appeal filed by an indigent pro se litigant in a rule
3.801, 3.802, 3.850, or 3.853 appeal after an evidentiary hearing shall serve as the
designation to the court reporter for the transcript of the evidentiary hearing.
Within 5 days of receipt of the notice of appeal, the clerk of the lower tribunal shall
request the appropriate court reporter to transcribe the evidentiary hearing and shall
send the court reporter a copy of the notice, the date of the hearing to be
transcribed, the name of the judge, and a copy of this rule.

(B) Record.

(i)  When a motion for pest-eensdetienpostconviction
relief under rule 3.801, 3.802, 3.850, or 3.853 is granted or denied after an
evidentiary hearing, the clerk of the lower tribunal shall index, paginate, and
electronically transmit to the court as the record, within 50 days of the filing of the
notice of appeal, the notice of appeal, motion, response, reply, order on the motion,
motion for rehearing, response, reply, order on the motion for rehearing, and
attachments to any of the foregoing, as well as the transcript of the evidentiary
hearing.

(1)  Appellant may direct the clerk to include in the
record any other documents that were before the lower tribunal at the hearing.-H

(ii1) The clerk of the lower tribunal shall serve copies
of the record on the attorney general (or state attorney in appeals to the circuit
court), all counsel appointed to represent indigent defendants on appeal, and any
pro se indigent defendant. The clerk of the lower tribunal shall simultaneously
serve copies of the index on all nonindigent defendants and, at their request, copies
of the record or portions of it at the cost prescribed by law.

Appendix B — 13



(C) Briefs. Initial briefs shall be served within 30 days of
service of the record or its index. Additional briefs shall be served as prescribed by
rule 9.210.

(c) Petitions Seeking Belated Appeal or Belated Discretionary
Review.

(1)  Applicability. This subdivision governs petitions seeking
belated appeals or belated discretionary review.

(2) Treatment as Original Proceedings. Review proceedings
under this subdivision shall be treated as original proceedings under rule 9.100,
except as modified by this rule.

(3) Forum. Petitions seeking belated review shall be filed in the
court to which the appeal or discretionary review should have been taken.

(4) Contents. The petition shall be in the form prescribed by rule
9.100, may include supporting documents, and shall recite in the statement of facts

(A) the date and nature of the lower tribunal’s order sought to
be reviewed;

(B) the name of the lower tribunal rendering the order;

(C) the nature, disposition, and dates of all previous court
proceedings;

(D) ifa previous petition was filed, the reason the claim in
the present petition was not raised previously;

(E) the nature of the relief sought; and

(F) the specific acts sworn to by the petitioner or petitioner’s
counsel that constitute the basis for entitlement to belated appeal or belated
discretionary review, as outlined below:

(1) A petition seeking belated appeal must state
whether the petitioner requested counsel to proceed with the appeal and the date of
any such request, or if the petitioner was misadvised as to the availability of
appellate review or the status of filing a notice of appeal. A petition seeking
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belated discretionary review must state whether counsel advised the petitioner of
the results of the appeal and the date of any such notification, or if counsel
misadvised the petitioner as to the opportunity for seeking discretionary review, or

(1)) A petition seeking belated appeal or belated
discretionary review must identify the circumstances unrelated to counsel’s action
or inaction, including names of individuals involved and date(s) of the
occurrence(s), that were beyond the petitioner’s control and otherwise interfered
with the petitioner’s ability to file a timely appeal or notice to invoke, as
applicable.

(5) Time Limits.

(A) A petition for belated appeal shall not be filed more than
2 years after the expiration of time for filing the notice of appeal from a final order,
unless it alleges under oath with a specific factual basis that the petitioner was
unaware a notice of appeal had not been timely filed or was not advised of the right
to an appeal or was otherwise prevented from timely filing the notice of appeal due
to circumstances beyond the petitioner’s control, and could not have ascertained
such facts by the exercise of reasonable diligence. In no case shall a petition for
belated appeal be filed more than 4 years after the expiration of time for filing the
notice of appeal.

(B) A petition for belated discretionary review shall not be
filed more than 2 years after the expiration of time for filing the notice to invoke
discretionary review from a final order, unless it alleges under oath with a specific
factual basis that the petitioner was unaware such notice had not been timely filed
or was not advised of the results of the appeal, or was otherwise prevented from
timely filing the notice due to circumstances beyond the petitioner’s control, and
that the petitioner could not have ascertained such facts by the exercise of
reasonable diligence. In no case shall a petition for belated discretionary review be
filed more than 4 years after the expiration of time for filing the notice to invoke
discretionary review from a final order.

(6) Procedure.

(A) The petitioner shall serve a copy of a petition for belated
appeal on the attorney general and state attorney. The petitioner shall serve a copy
of a petition for belated discretionary review on the attorney general.
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(B) The court may by order identify any provision of this rule
that the petition fails to satisfy and, pursuant to rule 9.040(d), allow the petitioner a
specified time to serve an amended petition.

(C) The court may dismiss a second or successive petition if
it does not allege new grounds and the prior determination was on the merits, or if
a failure to assert the grounds was an abuse of procedure.

(D)  An order granting a petition for belated appeal shall be
filed with the lower tribunal and treated as the notice of appeal, if no previous
notice has been filed. An order granting a petition for belated discretionary review
or belated appeal of a decision of a district court of appeal shall be filed with the
district court and treated as a notice to invoke discretionary jurisdiction or notice of
appeal, if no previous notice has been filed.

(d) Petitions Alleging Ineffective Assistance of Appellate Counsel.

(1) Applicability. This subdivision governs petitions alleging
ineffective assistance of appellate counsel.

(2) Treatment as Original Proceedings. Review proceedings
under this subdivision shall be treated as original proceedings under rule 9.100,
except as modified by this rule.

(3) Forum. Petitions alleging ineffective assistance of appellate
counsel shall be filed in the court to which the appeal was taken.

(4) Contents. The petition shall be in the form prescribed by rule
9.100, may include supporting documents, and shall recite in the statement of facts:

(A) the date and nature of the lower tribunal’s order subject
to the disputed appeal;

(B) the name of the lower tribunal rendering the order;

(C) the nature, disposition, and dates of all previous court
proceedings;

(D) if a previous petition was filed, the reason the claim in
the present petition was not raised previously;
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(E)  the nature of the relief sought; and

(F) the specific acts sworn to by the petitioner or petitioner’s
counsel that constitute the alleged ineffective assistance of counsel.

(5) Time Limits. A petition alleging ineffective assistance of
appellate counsel on direct review shall not be filed more than 2 years after the
judgment and sentence become final on direct review unless it alleges under oath
with a specific factual basis that the petitioner was affirmatively misled about the
results of the appeal by counsel. In no case shall a petition alleging ineffective
assistance of appellate counsel on direct review be filed more than 4 years after the
judgment and sentence become final on direct review.

(6) Procedure.

(A) The petitioner shall serve a copy of the petition on the
attorney general.

(B) The court may by order identify any provision of this rule
that the petition fails to satisfy and, pursuant to rule 9.040(d), allow the petitioner a
specified time to serve an amended petition.

(C) The court may dismiss a second or successive petition if
it does not allege new grounds and the prior determination was on the merits, or if
a failure to assert the grounds was an abuse of procedure.

Committee Notes

2000 Amendment. Rule 9.141 is a new rule governing review of collateral
or post-conviction criminal cases. It covers topics formerly included in rules
9.140(1) and (j). The committee opted to transfer these subjects to a new rule, in
part because rule 9.140 was becoming lengthy. In addition, review proceedings for
collateral criminal cases are in some respects treated as civil appeals or as
extraordinary writs, rather than criminal appeals under rule 9.140.

Subdivision (a) clarifies that this rule does not apply to death penalty cases.
The Supreme Court has its own procedures for these cases, and the committee did
not attempt to codify them.

Subdivision (b)(2) amends former rule 9.140(1) and addresses review of
summary grants or denials of post-conviction motions under Florida Rules of
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Criminal Procedure 3.800(a) or 3.850. Amended language in subdivision (b)(2)(A)
makes minor changes to the contents of the record in such cases. Subdivision
(b)(2)(B) addresses a conflict between Summers v. State, 570 So. 2d 990 (Fla. 1st
DCA 1990), and Fleming v. State, 709 So. 2d 135 (Fla. 2d DCA 1998), regarding
indexing and pagination of records. The First District requires clerks to index and
paginate the records, while the other district courts do not. The committee
determined not to require indexing and pagination unless the court directs
otherwise, thereby allowing individual courts to require indexing and pagination if
they so desire. Subdivision (b)(2)(B) also provides that neither the state nor the
defendant should get a copy of the record in these cases, because they should
already have all of the relevant documents. Subdivision (b)(2)(D) reflects current
case law that the court can reverse not only for an evidentiary hearing but also for
other appropriate relief.

Subdivision (b)(3) addresses review of grants or denials of post-conviction
motions under rule 3.850 after an evidentiary hearing. Subdivision (b)(3)(A)
provides for the preparation of a transcript if an indigent pro se litigant fails to
request the court reporter to prepare it. The court cannot effectively carry out its
duties without a transcript to review, and an indigent litigant will usually be
entitled to preparation of the transcript and a copy of the record at no charge. See
Colonel v. State, 723 So. 2d 853 (Fla. 3d DCA 1998). The procedures in
subdivisions (b)(3)(B) and (C) for preparation of the record and service of briefs
are intended to be similar to those provided in rule 9.140 for direct appeals from
judgments and sentences.

Subdivision (c) is a slightly reorganized and clarified version of former rule
9.140(j). No substantive changes are intended.

NOTE: Amendments shown in double underline and double strikethrough are
pending with the Court in In re: Amendments to Florida Rules of Criminal
Procedure and Florida Rule of Appellate Procedure 9.140, SC15-1582.
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RULE 9.160. DISCRETIONARY PROCEEDINGS TO REVIEW
DECISIONS OF COUNTY COURTS

(a) Applicability. This rule applies to those proceedings that invoke the
discretionary jurisdiction of the district courts of appeal to review county court
orders described in rule 9.030(b)(4).

(b) Commencement. Any appeal of an order certified by the county court
to be of great public importance must be taken to the district court of appeal.
Jurisdiction of the district court of appeal under this rule shall be invoked by filing
a notice and the order containing certification, accompanied by any filing fees
prescribed by law, with the clerk of the lower tribunal. The time for filing the
appeal shall be the same as if the appeal were being taken to the circuit court.

(c) Notice. The notice shall be in substantially the form prescribed by rule
9.900(a) or rule 9.900(c), depending on whether the order sought to be appealed is
a final or a non-final order, except that such notice should refer to the fact of
certification. Except in criminal cases, a conformed copy of the order or orders
designated in the notice of appeal shall be attached to the notice together with any
order entered on a timely motion postponing rendition of the order or orders
appealed.

(d) Method of Certification. The certification may be made in the order
subject to appeal or in any order disposing of a motion that has postponed rendition
as defined in rule 9.020(h). The certification shall include (1) findings of fact and
conclusions of law and (2) a concise statement of the issue or issues of great public
importance.

(e) Discretion.

(1)  Any party may suggest that an order be certified to be of great
public importance. However, the decision to certify shall be within the absolute
discretion of the county court and may be made by the county court on its own
motion.

(2)  The district court of appeal, in its absolute discretion, shall by
order accept or reject jurisdiction. Until the entry of such order, temporary
jurisdiction shall be in the district court of appeal.
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()  Scope of Review.

(1) If'the district court of appeal accepts the appeal, it will decide
all issues that would have been subject to appeal if the appeal had been taken to the
circuit court.

(2)  If the district court declines to accept the appeal, it shall transfer
the case together with the filing fee to the circuit court that has appellate
jurisdiction.

(g¢) Record. The record shall be prepared and fledtransmitted in accord
with rule 9.110(e) or 9.140(f), depending on the nature of the appeal.

(h)  Briefs. The form of the briefs and the briefing schedule shall be in
accord with rules 9.110(f), 9.140, 9.210, and 9.220, depending on the nature of the
appeal.

(i)  Cross-Appeal. Cross-appeals shall be permitted according to the
applicable rules only in those cases in which a cross-appeal would have been
authorized if the appeal had been taken to circuit court.

(j) Applicability of Other Rules. All other matters pertaining to the
appeal shall be governed by the rules that would be applicable if the appeal had
been taken to circuit court.

Committee Notes

1984 Amendment. This rule was added to implement the amendments to
sections 26.012 and 924.08 and the adoption of section 34.195 by the 1984
Legislature. Section 34.195 authorizes only the certification of final judgments, but
section 924.08 authorizes the certification of non-final orders in criminal cases.
Therefore, this rule does not provide for appeals from non-final orders in civil
cases. Under the rationale of State v. Smith, 260 So. 2d 489 (Fla. 1972), the
authority to provide for appeals from non-final orders may rest in the supreme
court rather than in the legislature. However, in keeping with the spirit of the
legislation, the rule was drafted to permit certification of those non-final orders in
criminal cases that would otherwise be appealable to the circuit court.

Sections 26.012 and 924.08 authorize only the certification of orders deemed
to be of great public importance. However, section 34.195 refers to the certification
of questions in final judgments if the question may have statewide application and
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is of great public importance or affects the uniform administration of justice. The
committee concluded that any order certified to be of great public importance
might have statewide application and that any order that would affect the uniform
administration of justice would also be of great public importance. Therefore, the
additional statutory language was deemed to be surplusage, and the rule refers only
to the requirement of certifying the order to be of great public importance.

The district court of appeal may, in its discretion, decline to accept the
appeal, in which event it shall be transferred to the appropriate circuit court for
disposition in the ordinary manner. Except as stated in the rule, the procedure shall
be the same as would be followed if the appeal were being taken to circuit court.
The rule does not authorize review of certified orders by common law certiorari.

It is recommended that in those cases involving issues of great public
importance, parties should file suggestions for certification before the entry of the
order from which the appeal may be taken. However, parties are not precluded
from suggesting certification following the entry of the order except that such
suggestion, by itself, will not postpone rendition as defined in rule 9.020(h).

1992 Amendment. Subdivision (c) was amended to require that the
appellant, except in criminal cases, attach to its notice of appeal a conformed copy
of any orders designated in the notice of appeal, along with any orders on motions
that postponed the rendition of orders appealed.
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RULE 9.180. APPEAL PROCEEDINGS TO REVIEW WORKERS’
COMPENSATION CASES

(a)  Applicability. Appellate review of proceedings in workers’
compensation cases shall be as in civil cases except as specifically modified in this
rule.

(b)  Jurisdiction.

(1) Appeal. The First District Court of Appeal (the court) shall
review by appeal any final order, as well as any nonfinal order of a lower tribunal
that adjudicates

(A)  jurisdiction;
(B) venue; or

(C) compensability, provided that the order expressly finds
an injury occurred within the scope and course of employment and that claimant is
entitled to receive causally related benefits in some amount, and provided further
that the lower tribunal certifies in the order that determination of the exact nature
and amount of benefits due to claimant will require substantial expense and time.

(2) Waiver of Review: Abbreviated Final Orders. Unless a
request for findings of fact and conclusions of law is timely filed, review by appeal
of an abbreviated final order shall be deemed waived. The filing of a timely request
tolls the time within which an abbreviated final order becomes final or an appeal
may be filed.

(3) Commencement. Jurisdiction of the court shall be invoked by
filing a notice of appeal with the lower tribunal within 30 days of the date the
lower tribunal sends to the parties the order to be reviewed either by mail or by
electronic means approved by the deputy chief judge, which date shall be the date
of rendition. The filing fee prescribed by law must be provided to the clerk or a
verified petition for relief of payment of the fee must be filed with the notice of
appeal.

(4) Notice of Appeal. The notice shall be substantially in the form
prescribed by rule 9.900(a) or (c), and shall contain a brief summary of the type of
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benefits affected, including a statement setting forth the time periods involved
which shall be substantially in the following form:

I hereby certify that this appeal affects only the following periods and
classifications of benefits and medical treatment:

1. Compensation for .....(TTD, TPD, wage loss, impairment
benefits, PTD, funeral benefits, or death benefits)..... from .....(date)..... to

2. Medical benefits.
3. Rehabilitation.

4. Reimbursement from the SDTF for benefits paid from
..... (date)..... to .....(date)......

5. Contribution for benefits paid from .....(date)..... to .....(date)......
(¢) Jurisdiction of Lower Tribunal.

(1)  Substantive Issues. The lower tribunal retains jurisdiction to
decide the issues that have not been adjudicated and are not the subject of pending
appellate review.

(2) Settlement. At any time before the record on appeal is fied
transmitted withto the court, the lower tribunal shall have the authority to approve
settlements or correct clerical errors in the order appealed.

(3) Relinquishment of Jurisdiction by Court to Consider
Settlement. If, after the record on appeal is fledtransmitted, settlement is reached,
the parties shall file a joint motion stating that a settlement has been reached and
requesting relinquishment of jurisdiction to the lower tribunal for any necessary
approval of the settlement. The court may relinquish jurisdiction for a specified
period for entry of an appropriate order. In the event the Division of Workers’
Compensation has advanced the costs of preparing the record on appeal or the
filing fee, a copy of the joint motion shall be furnished to the division by the
appellant.
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(A) Notice. On or before the date specified in the order
relinquishing jurisdiction, the parties shall file a joint notice of disposition of the
settlement with a conformed copy of any order entered on the settlement.

(B) Costs. Any order approving a settlement shall provide
where appropriate for the assessment and recovery of appellate costs, including
any costs incurred by the division for insolvent appellants.

(d) Benefits Affected. Benefits specifically referenced in the notice of
appeal may be withheld as provided by law pending the outcome of the appeal.
Otherwise, benefits awarded shall be paid as required by law.

(1) Abandonment. If the appellant or cross-appellant fails to argue
entitlement to benefits set forth in the notice of appeal in the appellant’s or cross-
appellant’s initial brief, the challenge to such benefits shall be deemed abandoned.
If there is a dispute as to whether a challenge to certain benefits has been
abandoned, the court upon motion shall make that determination.

(2) Payments of Benefits When Challenged Benefits Are
Abandoned. When benefits challenged on appeal have been abandoned under
subdivision (d)(1) above, benefits no longer affected by the appeal are payable
within 30 days of the service of the brief together with interest as required under
section 440.20, Florida Statutes, from the date of the order of the lower tribunal
making the award.

(3) Payment of Benefits After Appeal. If benefits are ordered paid
by the court on completion of the appeal, they shall be paid, together with interest
as required under section 440.20, Florida Statutes, within 30 days after the court’s
mandate. If the order of the court is appealed to the supreme court, benefits
determined due by the court may be stayed in accordance with rule 9.310. Benefits
ordered paid by the supreme court shall be paid within 30 days of the court’s
mandate.

(e) Intervention by Division of Workers’ Compensation.

(1) District Court. Within 30 days of the date of filing a notice or
petition invoking the jurisdiction of the court the Division of Workers’
Compensation may intervene by filing a notice of intervention as a party
appellant/petitioner or appellee/respondent with the court and take positions on any
relevant matters.
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(2) Supreme Court. If review of an order of the court is sought in
the supreme court, the division may intervene in accordance with these rules. The
clerk of the supreme court shall provide a copy of the pertinent documents to the
division.

(3) Division Not a Party Until Notice to Intervene Is Filed. Until
the notice of intervention is filed, the division shall not be considered a party.

(f) Record Contents: Final Orders.

(1) Transcript, Order, and Other Documents. The record shall
contain the claim(s) or petition(s) for benefits, notice(s) of denial, pretrial
stipulation, pretrial order, trial memoranda, depositions or exhibits admitted into
evidence, any motion for rehearing and response, order on motion for rehearing,
transcripts of any hearings before the lower tribunal and the order appealed. The
parties may designate other items for inclusion in or omission from the record in
accordance with rule 9.200.

(2) Proffered Evidence. Evidence proffered but not introduced
into evidence at the hearing shall not be considered unless its admissibility is an
issue on appeal and the question is properly designated for inclusion in the record
by a party.

(3) Certification and Transmittal. The lower tribunal shall certify
and transmit the record to the court as prescribed by these rules.

(4) Stipulated Record. The parties may stipulate to the contents of
the record. In such a case the record shall consist of the stipulated statement and
the order appealed which the lower tribunal shall certify as the record on appeal.

(5) Costs.

(A) Notice of Estimated Costs. Within 5 days after the
contents of the record have been determined under these rules, the lower tribunal
shall notify the appellant of the estimated cost of preparing the record. The lower
tribunal also shall notify the Division of Workers” Compensation of the estimated
record costs if the appellant files a verified petition to be relieved of costs and a
sworn financial affidavit.
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(B) Deposit of Estimated Costs. Within 15 days after the
notice of estimated costs is served, the appellant shall deposit a sum of money
equal to the estimated costs with the lower tribunal.

(C) Failure to Deposit Costs. If the appellant fails to deposit
the estimated costs within the time prescribed, the lower tribunal shall notify the
court, which may dismiss the appeal.

(D) State Agencies: Waiver of Costs. Any self-insured state
agency or branch of state government, including the Division of Workers’
Compensation and the Special Disability Trust Fund, need not deposit the
estimated costs.

(E) Costs. If additional costs are incurred in correcting,
amending, or supplementing the record, the lower tribunal shall assess such costs
against the appropriate party. If the Division of Workers’ Compensation is
obligated to pay the costs of the appeal due to appellant’s indigency, it must be
given notice of any proceeding to assess additional costs. Within 15 days after the
entry of the order assessing costs, the assessed party must deposit the sums so
ordered with the lower tribunal. The lower tribunal shall promptly notify the court
if costs are not deposited as required.

(6) Transcript(s) of Proceedings.

(A) Selection of Reporter by Lower Tribunal. The deputy
chief judge of compensation claims shall select the reporter or transcriber to
transcribe any hearing(s). The deputy chief judge who makes the selection shall
give the parties notice of the selection.

(B) Objection to Reporter or Transcriber Selected. Any
party may object to the reporter or transcriber selected by filing written objections
with the judge who made the selection within 15 days after service of notice of the
selection. Within 5 days after filing the objection, the judge shall hold a hearing on
the issue. In such a case, the time limits mandated by these rules shall be
appropriately extended.

(C) Certification of Transcript by Court Reporter or
Transcriber. The reporter or transcriber designated by the deputy chief judge of
compensation claims shall certify and deliver an electronic version of the
transcript(s) to the clerk of the office of the judges of compensation claims. The
transcript(s) shall be delivered in sufficient time for the clerk of the office of the
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judges of compensation claims to incorporate transcript(s) in the record. The
reporter or transcriber shall promptly notify all parties in writing when the
transcript(s) is delivered to the clerk of the office of the judges of compensation
claims.

(7)  Preparation, Certification, and Fransmittal Transmission of
the Record. The deputy chief judge of compensation claims shall designate the
person to prepare the record. The clerk of the office of the judges of compensation
claims shall supervise the preparation of the record. The record shall be
deliveredtransmitted to the lower tribunal in sufficient time for the lower tribunal
to review the record and sendtransmit it to the court. The lower tribunal shall
review the original record, certify that it was prepared in accordance with these
rules, and within 60 days of the notice of appeal being filed transmit the record to
the court. The lower tribunal shall provide an electronic image copy of the record
to all counsel of record and all unrepresented parties.

(8) Extensions. For good cause, the lower tribunal may
extend by no more than 30 days the time for filing the record with the court. Any
further extension of time may be granted by the court.

(9) Applicability of Rule 9.200. Rules 9.200(a)(3), (c), and
(f) shall apply to preparation of the record in appeals under this rule.

(g) Relief From Filing Fee and Costs: Indigency.

(1) Indigency Defined. Indigency for the purpose of this rule is
synonymous with insolvency as defined by section 440.02, Florida Statutes.

(2)  Filing Fee.

(A) Authority. An appellant may be relieved of paying filing
fees by filing a verified petition or motion of indigency under section 57.081(1),
Florida Statutes, with the lower tribunal.

(B) Time. The verified petition or motion of indigency must
be filed with the lower tribunal together with the notice of appeal.

(C) Verified Petition: Contents. The verified petition or
motion shall contain a statement by the appellant to be relieved of paying filing
fees due to indigency and appellant’s inability to pay the charges. The petition
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shall request that the lower tribunal enter an order or certificate of indigency. One
of the following shall also be filed in support of the verified petition or motion:

(i)  Ifthe appellant is unrepresented by counsel, a
financial affidavit; or

(1i1)  If the appellant is represented by counsel, counsel
shall certify that counsel has investigated (a) the appellant’s financial condition and
finds appellant indigent; and (b) the nature of appellant’s position and believes it to
be meritorious as a matter of law. Counsel shall also certify that counsel has not
been paid or promised payment of a fee or other remuneration for such legal
services except for the amount, if any, ultimately approved by the lower tribunal to
be paid by the employer/carrier if such entitlement is determined by the court.

(D) Service. Appellant shall serve a copy of the verified
petition or motion of indigency, including appellant’s financial affidavit or
counsel’s certificate, whichever is applicable, on all interested parties and the clerk
of the court.

(E) Order or Certificate of Indigency. The lower tribunal
shall review the verified petition or motion for indigency and supporting
documents without a hearing, and if the lower tribunal finds compliance with
section 57.081(1), Florida Statutes, may issue a certificate of indigency or enter an
order granting said relief, at which time appellant may proceed without further
application to the court and without payment of any filing fees. If the lower
tribunal enters an order denying relief, appellant shall deposit the filing fee with
the lower tribunal within 15 days from the date of the order unless timely review is
sought by motion filed with the court.

(3) Costs of Preparation of Record.

(A) Authority. An appellant may be relieved in whole or in
part from the costs of the preparation of the record on appeal by filing with the
lower tribunal a verified petition to be relieved of costs and a copy of the
designation of the record on appeal. The verified petition to be relieved of costs
shall contain a sworn financial affidavit as described in subdivision (D).

(B) Time. The verified petition to be relieved of costs must
be filed within 15 days after service of the notice of estimated costs. A verified
petition filed prior to the date of service of the notice of estimated costs shall be
deemed not timely.
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(C) Verified Petition: Contents. The verified petition shall
contain a request by appellant to be relieved of costs due to insolvency. The
petition also shall include a statement by the appellant’s attorney or the appellant,
if not represented by an attorney, that the appeal was filed in good faith and the
court reasonably could find reversible error in the record and shall state with
particularity the specific legal and factual grounds for that opinion.

(D) Sworn Financial Affidavit: Contents. With the verified
petition to be relieved of costs, the appellant shall file a sworn financial affidavit
listing income and assets, including marital income and assets, and expenses and
liabilities.

(E) Verified Petition and Sworn Financial Affidavit:
Service. The appellant shall serve a copy of the verified petition to be relieved of
costs, including the sworn financial affidavit, on all interested parties, including the
Division of Workers’ Compensation, the office of general counsel of the
Department of Financial Services, and the clerk of the court.

(F) Hearing on Petition to Be Relieved of Costs. After
giving 15 days’ notice to the Division of Workers” Compensation and all parties,
the lower tribunal shall promptly hold a hearing and rule on the merits of the
petition to be relieved of costs. However, if no objection to the petition is filed by
the division or a party within 20 days after the petition is served, the lower tribunal
may enter an order on the merits of the petition without a hearing.

(G) Extension of Appeal Deadlines. If the petition to be
relieved of the entire cost of the preparation of the record on appeal is granted, the
60-day period allowed under these rules for the preparation of the record shall
begin to run from the date of the order granting the petition. If the petition to be
relieved of the cost of the record is denied or only granted in part, the petitioner
shall deposit the estimated costs with the lower tribunal within 15 days from the
date the order denying the petition is entered. The 60-day period allowed under
these rules for the preparation of the record shall begin from the date the estimated
cost 1s deposited with the lower tribunal. If the petition to be relieved of the cost of
the record 1s withdrawn before ruling, then the petitioner shall deposit the
estimated costs with the lower tribunal at the time the petition is withdrawn and the
60-day period for preparation of the record shall begin to run from the date the
petition is withdrawn.
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(H) Payment of Cost for Preparation of Record by
Administration Trust Fund. If the petition to be relieved of costs is granted, the
lower tribunal may order the Workers’ Compensation Administration Trust Fund
to pay the cost of the preparation of the record on appeal pending the final
disposition of the appeal. The lower tribunal shall provide a copy of such order to
all interested parties, including the division, general counsel of the Department of
Financial Services, and the clerk of the court.

(I) Reimbursement of Administration Trust Fund If
Appeal Is Successful. If the Administration Trust Fund has paid the costs of the
preparation of the record and the appellant prevails at the conclusion of the appeal,
the appellee shall reimburse the fund the costs paid within 30 days of the mandate
issued by the court or supreme court under these rules.

(h) Briefs and Motions Directed to Briefs.

(1)  Briefs: Final Order Appeals. Within 30 days after the lower
tribunal certifies the record to the court, the appellant shall serve the initial brief.
Additional briefs shall be served as prescribed by rule 9.210.

(2) Briefs: Non-Final Appeals. Appellant’s initial brief,
accompanied by an appendix as prescribed by rule 9.220, shall be served within 15
days of filing the notice. Additional briefs shall be served as prescribed by rule
9.210.

(3) Motions to Strike. Motions to strike a brief or portions of a
brief will not be entertained by the court. However, a party, in its own brief, may
call to the court’s attention a breach of these rules. If no further responsive brief is
authorized, noncompliance may be brought to the court’s attention by filing a
suggestion of noncompliance. Statements in briefs not supported by the record
shall be disregarded and may constitute cause for imposition of sanctions.

(i) Attorneys’ Fees and Appellate Costs.

(1) Costs. Appellate costs shall be taxed as provided by law.
Taxable costs shall include those items listed in rule 9.400 and costs for a transcript
included in an appendix as part of an appeal of a nonfinal order.

(2) Attorneys’ Fees. A motion for attorneys’ fees shall be served
in accordance with rule 9.400(b).
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(3) Entitlement and Amount of Fees and Costs. If the court
determines that an appellate fee is due, the lower tribunal shall have jurisdiction to
conduct hearings and consider evidence regarding the amount of the attorney fee
and costs due at any time after the mandate is issued.

(4) Review. Review shall be in accordance with rule 9.400(c).

Committee Notes

1996 Adoption. Rule 9.180 is intended to supersede rules 4.160, 4.161,
4.165, 4.166,4.170, 4.180, 4.190, 4.220, 4.225, 4.230, 4.240, 4.250, 4.260, 4.265,
4.270, and 4.280 of the Rules of Workers’ Compensation Procedure. In
consolidating those rules into one rule and incorporating them into the Rules of
Appellate Procedure, duplicative rules have been eliminated. The change was not
intended to change the general nature of workers’ compensation appeals. It is

contemplated there still may be multiple “final orders.” See 1980 Committee Note,
Fla. R. Work. Comp. P. 4.160.

The orders listed in rules 9.180(b)(1)(A), (B), and (C) are the only nonfinal
orders appealable before entry of a final order in workers’ compensation cases.

Rule 9.180(b)(2) now limits the place for filing the notice of appeal to the
lower tribunal that entered the order and not any judge of compensation claims as
the former rule provided.

Rule 9.180(f)(6)(E) provides that the lower tribunal shall provide a copy of
the record to all counsel of record and all unrepresented parties. It is contemplated
that the lower tribunal can accomplish that in whatever manner the lower tribunal
deems most convenient for itself, such as, having copies available that counsel or
the parties may pick up.

2011 Amendments. Subdivision (b)(4) was amended to provide for the use
of form 9.900(c) in appeal of non-final orders.

Subdivisions (f)(6) and (f)(7) were amended to conform to section
440.29(2), Florida Statutes, providing that the deputy chief judge, not the lower
tribunal, is authorized to designate the manner in which hearings are recorded and
arrange for the preparation of records on appeal. Moreover, it provides statewide
uniformity and consistency in the preparation of records on appeal by
incorporating electronic and other technological means to promote efficiency and
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cost reduction. Currently the electronic version of the transcript is the Portable
Document Format (PDF).
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RULE 9.200. THE RECORD
(a) Contents.

(1)  Except as otherwise designated by the parties, the record shall
consist of all documents filed in the lower tribunal, all exhibits that are not physical
evidence, and any transcript(s) of proceedings filed in the lower tribunal, except
summonses, praecipes, subpoenas, returns, notices of hearing or of taking
deposition, depositions, and other discovery. In criminal cases, when any exhibit,
including physical evidence, is to be included in the record, the clerk of the lower
tribunal shall not, unless ordered by the court, transmit the original and, if capable
of reproduction, shall transmit a copy, including but not limited to copies of any
tapes, CDs, DVDs, or similar electronically recorded evidence. The record shall
also include a progress docket.

(2)  Within 10 days of filing the notice of appeal, an appellant may
direct the clerk to include or exclude other documents or exhibits filed in the lower
tribunal. The directions shall be substantially in the form prescribed by rule
9.900(g). If the clerk is directed to transmit less than the entire record or a
transcript of trial with less than all of the testimony, the appellant shall serve with
such direction a statement of the judicial acts to be reviewed. Within 20 days of
filing the notice, an appellee may direct the clerk to include additional documents
and exhibits.

(3) The parties may prepare a stipulated statement showing how the
issues to be presented arose and were decided in the lower tribunal, attaching a
copy of the order to be reviewed and as much of the record in the lower tribunal as
1s necessary to a determination of the issues to be presented. The parties shall
advise the clerk of the lower tribunal of their intention to rely on a stipulated
statement in lieu of the record as early in advance of filing as possible. The
stipulated statement shall be filed by the parties and transmitted to the court by the
clerk of the lower tribunal within the time prescribed for transmittal of the record.

(b) Transcript(s) of Proceedings.

(1)  Within 10 days of filing the notice, the appellant shall designate
those portions of the proceedings not on file deemed necessary for transcription
and inclusion in the record. Within 20 days of filing the notice, an appellee may
designate additional portions of the proceedings. Copies of designations shall be
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served on the approved court reporter, civil court reporter, or approved
transcriptionist. Costs of the transcript(s) so designated shall be borne initially by
the designating party, subject to appropriate taxation of costs as prescribed by rule
9.400. At the time of the designation, unless other satisfactory arrangements have
been made, the designating party must make a deposit of 1/2 of the estimated
transcript costs, and must pay the full balance of the fee on delivery of the
completed transcript(s).

(2)  Within 30 days of service of a designation, or within the
additional time provided for under subdivision (b)(3) of this rule, the approved
court reporter, civil court reporter, or approved transcriptionist shall transcribe and
file with the clerk of the lower tribunal the designated proceedings and shall serve
copies as requested in the designation. If a designating party directs the approved
court reporter, civil court reporter, or approved transcriptionist to furnish the
transcript(s) to fewer than all parties, that designating party shall serve a copy of
the designated transcript(s) on the parties within 5 days of receipt from the
approved court reporter, civil court reporter, or approved transcriptionist. The
transcript of the trial shall be filed with the clerk separately from the transcript(s)
of any other designated proceedings. The transcript of the trial shall be followed by
a master trial index containing the names of the witnesses, a list of all exhibits
offered and introduced in evidence, and the pages where each may be found. The
pages, including the index pages, shall be consecutively numbered, beginning with
page 1. The pages shall not be condensed.

(3)  On service of a designation, the approved court reporter, civil
court reporter, or approved transcriptionist shall acknowledge at the foot of the
designation the fact that it has been received and the date on which the approved
court reporter, civil court reporter, or approved transcriptionist expects to have the
transcript(s) completed and shall serve the so-endorsed designation on the parties
and file it with the clerk of the court within 5 days of service. If the transcript(s)
cannot be completed within 30 days of service of the designation, the approved
court reporter, civil court reporter, or approved transcriptionist shall request such
additional time as is reasonably necessary and shall state the reasons therefor. If
the approved court reporter, civil court reporter, or approved transcriptionist
requests an extension of time, the court shall allow the parties 5 days in which to
object or agree. The court shall approve the request or take other appropriate action
and shall notify the reporter and the parties of the due date of the transcript(s).

(4) Ifno report of the proceedings was made, or if the transcript is
unavailable, a party may prepare a statement of the evidence or proceedings from
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the best available means, including the party’s recollection. The statement shall be
served on all other parties, who may serve objections or proposed amendments to it
within 10 days of service. Thereafter, the statement and any objections or proposed
amendments shall be filed with the lower tribunal for settlement and approval. As
settled and approved, the statement shall be included by the clerk of the lower
tribunal in the record.

(¢) Cross-Appeals. Within 20 days of filing the notice, a cross-appellant
may direct that additional documents, exhibits, or transcript(s) be included in the
record. If less than the entire record is designated, the cross-appellant shall serve,
with the directions, a statement of the judicial acts to be reviewed. The cross-
appellee shall have 10 days after such service to direct further additions. The time
for preparation and transmittal of the record shall be extended by 10 days.

(d) Duties-of-Clerk;-Preparation and TransmittalTransmission of
Electronic Record.

(1)  The clerk of the lower tribunal shall prepare the record as
follows:

(A) The clerk of the lower tribunal shall assemble the record
on appeal and prepare a cover page and a complete index to the record. The cover
page shall include the name of the lower tribunal, the style and number of the case,
and the caption RECORD ON APPEAL in 48-point bold font. Consistent with
Florida Rule of Judicial Administration 2.420(g)(8), the index shall indicate any
confidential information in the record and if the information was determined to be
confidential in an order, identify such order by date or docket number and record
page number. The clerk of the lower tribunal shall not be required to verify and
shall not charge for the incorporation of any transcript(s) into the record. The
transcript of the trial shall be kept separate from the remainder of the record on
appeal and shall not be renumbered by the clerk. The progress docket shall be
incorporated into the record immediately after the index.

(B) All pages of the remainder of the record shall be
consecutively numbered. Any transcripts other than the transcript of the trial shall
continue the pagination of the record pages. Supplements permitted after the clerk
of the lower tribunal has transmitted the record to the court shall be submitted by
the clerk as separate Portable Document Format (“PDF”) files in which pagination
is consecutive from the original record and continues through each supplement.
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(C) The entire record, except for the transcript of the trial,
shall be compiled into a single PDF file. The PDF file shall include all filings in
their redacted form. The unredacted version of any information in the record shall
be provided to the appellate court upon request. The PDF file shall be:

(1)  text searchable;

(1)  paginated so that the page numbers displayed by
the PDF reader exactly match the pagination of the index; and

(ii1)) bookmarked, consistently with the index, such that
each bookmark states the date, name, and record page of the filing and the
bookmarks are viewable in a separate window.

(2)  The transcript of the trial shall be converted into a second PDF
file. The PDF file shall be:

(A) text searchable; and

(B) paginated to exactly match the pagination of the master
trial index of the transcript of the trial filed under subdivision (b)(2).

(3)  The clerk of the lower tribunal shall certify the record and
transmit the record and the transcript of the trial to the court by uploading the PDF
files:

(A) via the Florida Courts E-Filing Portal; or

(B) in accordance with the procedure established by the
appellate court’s administrative order governing transmission of the record.

(4) The court shall upload the electronic record to the electronic
filing (e-filing) system docket. Attorneys and those parties who are registered users
of the court’s e-filing system may download the electronic record in their case(s).

(e) Duties of Appellant or Petitioner. The burden to ensure that the
record is prepared and transmitted in accordance with these rules shall be on the
petitioner or appellant. Any party may enforce the provisions of this rule by
motion.

(f) Correcting and Supplementing Record.
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(1)  If there is an error or omission in the record, the parties by
stipulation, the lower tribunal before the record is transmitted, or the court may
correct the record.

(2)  If'the court finds the record is incomplete, it shall direct a party
to supply the omitted parts of the record. No proceeding shall be determined,
because of an incomplete record, until an opportunity to supplement the record has
been given.

(3) If the court finds that the record is not in compliance with the
requirements of this rule, it may direct the clerk of the lower tribunal to submit a
compliant record, which will replace the previously filed noncompliant record.

Committee Notes

1977 Amendment. This rule replaces former rule 3.6 and represents a
complete revision of the matters pertaining to the record for an appellate
proceeding. References in this rule to “appellant” and “appellee” should be treated
as equivalent to “petitioner” and “respondent,” respectively. See Commentary, Fla.
R. App. P. 9.020. This rule is based in part on Federal Rule of Appellate Procedure
10(b).

Subdivision (a)(1) establishes the content of the record unless an appellant
within 10 days of filing the notice directs the clerk to exclude portions of the
record or to include additional portions, or the appellee within 20 days of the notice
being filed directs inclusion of additional portions. In lieu of a record, the parties
may prepare a stipulated statement, attaching a copy of the order that is sought to
be reviewed and essential portions of the record. If a stipulated statement is
prepared, the parties must advise the clerk not to prepare the record. The stipulated
statement is to be filed and transmitted within the time prescribed for transmittal of
the record. If less than a full record is to be used, the initiating party must serve a
statement of the judicial acts to be reviewed so that the opposing party may
determine whether additional portions of the record are required. Such a statement
is not intended to be the equivalent of assignments of error under former rule 3.5.
Any inadequacy in the statement may be cured by motion to supplement the record
under subdivision (f) of this rule.

Subdivision (a) interacts with subdivision (b) so that as soon as the notice is
filed the clerk of the lower tribunal will prepare and transmit the complete record
of the case as described by the rule. To include in the record any of the items
automatically omitted, a party must designate the items desired. A transcript of the
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proceedings in the lower tribunal will not be prepared or transmitted unless already
filed, or the parties designate the portions of the transcript desired to be
transmitted. Subdivision (b)(2) imposes on the reporter an affirmative duty to
prepare the transcript of the proceedings as soon as designated. It is intended that
to complete the preparation of all official papers to be filed with the court, the
appellant need only file the notice, designate omitted portions of the record that are
desired, and designate the desired portions of the transcript. It therefore will be
unnecessary to file directions with the clerk of the lower tribunal in most cases.

Subdivision (b)(1) replaces former rule 3.6(d)(2), and specifically requires
service of the designation on the court reporter. This is intended to avoid delays
that sometimes occur when a party files the designation, but fails to notify the court
reporter that a transcript is needed. The rule also establishes the responsibility of
the designating party to initially bear the cost of the transcript.

Subdivision (b)(2) replaces former rule 3.6(e). This rule provides for the
form of the transcript, and imposes on the reporter the affirmative duty of
delivering copies of the transcript to the ordering parties on request. Such a request
may be included in the designation. Under subdivision (e), however, the
responsibility for ensuring performance remains with the parties. The requirement
that pages be consecutively numbered is new and is deemed necessary to assure
continuity and ease of reference for the convenience of the court. This requirement
applies even if 2 or more parties designate portions of the proceedings for
transcription. It is intended that the transcript portions transmitted to the court
constitute a single consecutively numbered document in 1 or more volumes not
exceeding 200 pages each. If there is more than 1 court reporter, the clerk will
renumber the pages of the transcript copies so that they are sequential. The
requirement of a complete index at the beginning of each volume is new, and is
necessary to standardize the format and to guide those preparing transcripts.

Subdivision (b)(3) provides the procedures to be followed if no transcript is
available.

Subdivision (c) provides the procedures to be followed if there is a cross-
appeal or cross-petition.

Subdivision (d) sets forth the manner in which the clerk of the lower tribunal
is to prepare the record. The original record is to be transmitted unless the parties
stipulate or the lower court orders the original be retained, except that under rule
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9.140(d) (governing criminal cases), the original is to be retained unless the court
orders otherwise.

Subdivision (e) places the burden of enforcement of this rule on the
appellant or petitioner, but any party may move for an order requiring adherence to
the rule.

Subdivision (f) replaces former rule 3.6(/). The new rule is intended to
ensure that appellate proceedings will be decided on their merits and that no
showing of good cause, negligence, or accident is required before the lower
tribunal or the court orders the completion of the record. This rule is intended to
ensure that any portion of the record in the lower tribunal that is material to a
decision by the court will be available to the court. It is specifically intended to
avoid those situations that have occurred in the past when an order has been
affirmed because appellate counsel failed to bring up the portions of the record
necessary to determine whether there was an error. See Pan American Metal
Prods. Co. v. Healy, 138 So. 2d 96 (Fla. 3d DCA 1962). The rule is not intended to
cure inadequacies in the record that result from the failure of a party to make a
proper record during the proceedings in the lower tribunal. The purpose of the rule
is to give the parties an opportunity to have the appellate proceedings decided on
the record developed in the lower tribunal. This rule does not impose on the lower
tribunal or the court a duty to review on their own the adequacy of the preparation
of the record. A failure to supplement the record after notice by the court may be
held against the party at fault.

Subdivision (g) requires that the record in civil cases be returned to the
lower tribunal after final disposition by the court regardless of whether the original
record or a copy was used. The court may retain or return the record in criminal
cases according to its internal administration policies.

1980 Amendment. Subdivisions (b)(1) and (b)(2) were amended to specify
that the party designating portions of the transcript for inclusion in the record on
appeal shall pay for the cost of transcription and shall pay for and furnish a copy of
the portions designated for all opposing parties. See rule 9.420(b) and 1980
committee note thereto relating to limitations of number of copies.

1987 Amendment. Subdivision (b)(3) above is patterned after Federal Rule
of Appellate Procedure 11(b).

1992 Amendment. Subdivisions (b)(2), (d)(1)(A), and (d)(1)(B) were
amended to standardize the lower court clerk’s procedure with respect to the
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placement and pagination of the transcript in the record on appeal. This
amendment places the duty of paginating the transcript on the court reporter and
requires the clerk to include the transcript at the end of the record, without
repagination.

1996 Amendment. Subdivision (a)(2) was added because family law cases
frequently have continuing activity at the lower tribunal level during the pendency
of appellate proceedings and that continued activity may be hampered by the
absence of orders being enforced during the pendency of the appeal.

Subdivision (b)(2) was amended to change the wording in the third sentence
from “transcript of proceedings” to “transcript of the trial” to be consistent with
and to clarify the requirement in subdivision (d)(1)(B) that it is only the transcript
of trial that is not to be renumbered by the clerk. Pursuant to subdivision (d)(1)(B),
it remains the duty of the clerk to consecutively number transcripts other than the
transcript of the trial. Subdivision (b)(2) retains the requirement that the court
reporter is to number each page of the transcript of the trial consecutively, but it is
the committee’s view that if the consecutive pagination requirement is
impracticable or becomes a hardship for the court reporting entity, relief may be
sought from the court.

2006 Amendment. Subdivision (a)(2) is amended to apply to juvenile
dependency and termination of parental rights cases and cases involving families
and children in need of services. The justification for retaining the original orders,
reports, and recommendations of magistrate or hearing officers, and judgments
within the file of the lower tribunal in family law cases applies with equal force in
juvenile dependency and termination of parental rights cases, and cases involving
families and children in need of services.

2014 Amendment. The phrase “all exhibits that are not physical evidence”
in subdivision (a)(1) is intended to encompass all exhibits that are capable of
reproduction, including, but not limited to, documents, photographs, tapes, CDs,
DVDs, and similar reproducible material. Exhibits that are physical evidence
include items that are not capable of reproduction, such as weapons, clothes,
biological material, or any physical item that cannot be reproduced as a copy by
the clerk’s office.

2015 Amendment. The amendments in /n re Amendments to Rule of
Appellate Procedure 9.200, 164 So. 3d 668 (Fla. 2015), do not modify the clerk’s
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obligation to transmit a separate copy of the index to the the-parties, pursuant to
Rrule 9.110(e).

NOTE TO COURT: West shows an extra “the” in the 2015 Amendment before
“parties.”
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RULE 9.220. APPENDIX

(a) Purpose. The purpose of an appendix is to permit the parties to
prepare and transmit copies of those portions of the record deemed necessary to an
understanding of the issues presented. It may be served with any petition, brief,
motion, response, or reply but shall be served as otherwise required by these rules.
In any proceeding in which an appendix is required, if the court finds that the
appendix is incomplete, it shall direct a party to supply the omitted parts of the
appendix. No proceeding shall be determined until an opportunity to supplement
the appendix has been given.

(b) Contents. The appendix shall contain a coversheet, an index, a
certificate of service, and a conformed copy of the opinion or order to be reviewed
and may contain any other portions of the record and other authorities. Asterisks
should be used to indicate omissions in documents or testimony of witnesses. The
cover sheet shall state the name of the court, the style of the cause, including the
case number if assigned, the party on whose behalf the appendix is filed, the
petition, brief, motion, response, or reply for which the appendix is served, and the
name and address of the attorney, or pro se party, filing the appendix.

(¢) Electronic Format. Unless-otherwise-authorized-by-court-orderor
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an-independent PDE-file-or-a-series-ofindependent PDE files-The appendix shall be
prepared and filed electronically as a separate Portable Document Format (“PDF”)
file, or a series of separate PDF files, in compliance with the size limitations and
other technical requirements established by the supreme court. The electronically
filed appendix shall be filed as one document, unless size limitations or technical
requirements established by the supreme court require multiple parts. The appendix
shall be consecutively paginated, beginning with the cover sheet as page 1. The
appendix must be properly indexed, bookmarked, and fully text searchable.

(d) __ Paper Format. When a paper appendix is authorized, it shall be
separately-bound-er-separated from the petition, brief, motion, response, or reply
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accompanies._The appendix shall be consecutively paginated, beginning with the
cover sheet as page 1. In addition, the following requirements shall apply:

(1) if the appendix includes documents filed before January 1991
on paper measuring 8 1/2 by 14 inches, the documents should be reduced in
copvying to 8 1/2 by 11 inches, if practicable: and

(2) ifreduction is impracticable, the appendix may measure 8 1/2
by 14 inches, but must be separated from the 8 1/2 by 11-inch document(s) that it
accompanies.

Committee Notes

1977 Adoption. This rule is new and has been adopted to encourage the use
of an appendix either as a separate document or as a part of another matter. An
appendix is optional, except under rules 9.100, 9.110(i), 9.120, and 9.130. If a legal
size (8 1/2 by 14 inches) appendix is used, counsel should make it a separate
document. The term “conformed copy” is used throughout these rules to mean a
true and accurate copy. In an appendix the formal parts of a document may be
omitted if not relevant.

1980 Amendment. The rule has been amended to reflect the requirement
that an appendix accompany a suggestion filed under rule 9.125.

1992 Amendment. This amendment addresses the transitional problem that
arises if legal documents filed before January 1991 must be included in an
appendix filed after that date. It encourages the reduction of 8 1/2 by 14 inch
papers to 8 1/2 by 11 inches if practicable, and requires such documents to be
bound separately if reduction is impracticable.
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