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STATEMENT OF THE CASE AND FACTS 
 

 The factual and procedural background is undisputed and not complex. This 

appeal comprises thirty-two consolidated cases in which Respondent medical 

providers (the “Providers”) sued Allstate, contending that Allstate’s personal injury 

protection (“PIP”) policy is ambiguous as to whether provider reimbursements will 

be limited pursuant to the provisions of section 627.736(5)(a)2., Florida Statutes 

(2008).  Op. at 2.  The county court disagreed with the Providers, granted summary 

judgment for Allstate and certified a question of great public importance to the 

Fourth DCA regarding the legal sufficiency of Allstate’s policy-based notice of its 

election to limit reimbursements in accordance with section 627.736(5)(a)2., 

Florida Statutes.  Id. 

 While this case was pending below, the First DCA decided Allstate Fire & 

Casualty Insurance Co. v. Stand-Up MRI of Tallahassee, P.A., No. 1D14-1213, 

2015 WL 1223701 (Fla. 1st DCA Mar. 18, 2015), reh’g and reh’g en banc denied 

(Fla. 1st DCA Apr. 24, 2015), petition pending, No. SC15-962 (“Stand-Up”).  

Stand-Up presented fourteen consolidated cases also involving a certified question 

as to the legal sufficiency of Allstate’s fee schedule election notice. A unanimous 

panel analyzed this Court’s decision in Geico General Insurance Co. v. Virtual 

Imaging Services, Inc., 141 So. 3d 147 (Fla. 2013) (“Virtual Imaging”) and 

“conclude[d] that Allstate’s policy language gave legally sufficient notice to its 
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insureds of its election to use the Medicare fee schedules as required by Virtual 

Imaging.”  2015 WL 1223701, at * 3.    

In the decision below, a divided panel disagreed with Stand-Up and 

determined that Allstate’s notice is ambiguous and legally insufficient to provide 

notice to its insureds of its fee schedule election.  Op. at 10, 15.  The majority 

“certif[ied] conflict with” Stand-Up.  Id. at 10.  Allstate’s motion for rehearing and 

rehearing en banc was denied by order dated November 12, 2015. Allstate timely 

invoked this Court’s jurisdiction by notice filed December 11, 2015.    

SUMMARY OF THE ARGUMENT 

 This Court should exercise its jurisdiction to review the express and direct 

conflict between the decision below and the First DCA’s decision in Stand-Up.  

Furthermore, the decision below expressly and conflicts with this Court’s decision 

in Virtual Imaging.  Florida law should be uniform as to how PIP insurers can 

comply with the requirements of Virtual Imaging, and the insured drivers, affected 

businesses, and courts of Florida should have clarity on this issue.    

JURISDICTION 

This Court has discretionary jurisdiction to review a DCA decision that 

expressly and directly conflicts with a decision of another DCA or of this Court on 

the same question of law.  Art. V, § 3(b)(3), Fla. Const. (1980); Fla. R. App. P. 

9.030(a)(2)(A)(iv); see also Aravena v. Miami-Dade Cnty., 928 So. 2d 1163, 1166-
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67 (Fla. 2006) (conflict jurisdiction exists where DCA decisions are 

irreconcilable). 

ARGUMENT 
 

 The Fourth DCA and the First DCA decided the same question of law: 

whether Allstate’s policy-based fee schedule election notice meets the 

requirements this Court articulated in Virtual Imaging.  Allstate’s policy provides 

PIP coverage consisting of “[e]ighty percent of reasonable expenses for 

medically...necessary...services” and states that: 

Any amounts payable under this coverage shall be subject to any and 

all limitations, authorized by section 627.736 or any other provisions 

of the Florida Motor Vehicle No-Fault Law, as enacted, amended or 

otherwise continued in the law, including, but not limited to, all fee 

schedules. 

Op. at 3; Stand-Up, at * 2.  The First DCA analyzed this provision and followed 

this Court’s guidance in Virtual Imaging to “find no ambiguity in this provision’s 

notice of Allstate’s election to use the fee schedules...and conclude that Allstate’s 

policy language gave legally sufficient notice of its election to use the fee 

schedules as required by Virtual Imaging.” Stand-Up, at * 3.   

Examining the very same policy language, the majority below reached the 

opposite conclusion.  Judge Ciklin principally relied on a county court opinion
1
 

                                                 
1
 Synergy Chiro. & Wellness Co. a/a/o Lindor  v. Allstate Prop. & Cas. Ins. Co., 22 

Fla. L. Weekly Supp. 750a (Fla. Broward Cnty. Ct. Jan. 20, 2015), appeal pending, 

Broward Circuit appellate division case no. 15-2820 CACE (AP). 
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that pre-dated and necessarily was overruled by Stand-Up to declare Allstate’s 

policy language ambiguous and insufficient to provide notice of its fee schedule 

election. Op. at 7-8. Judge Levine specially concurred, applying a different 

analysis to find the language ambiguous and insufficient to provide notice of 

Allstate’s fee schedule election. Id. at 11-15. Judges Ciklin and Levine 

acknowledged and rejected the holding of Stand-Up; both paid scant attention to 

this Court’s analysis in Virtual Imaging.  In dissent, Judge May opined that Stand-

Up should be followed, and that Allstate’s notice is unambiguous and sufficient to 

meet the requirements of Virtual Imaging.  Op. at 15, 17.       

 Each of the three opinions acknowledges that the decision below expressly 

and directly conflicts with the First DCA decision on the same point of law. Given 

the majority’s certification of such conflict, this Court has “jurisdiction per se” 

under article V, section 3(b)(4) of the Florida Constitution.  See State v. Vickery, 

961 So. 2d 309, 312 (Fla. 2007) (recognizing “that a certification of conflict 

provides [this Court] with jurisdiction per se” under art. V, § 3(b)(4), Fla. Const.).   
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 To the extent it may be unclear that a majority concurred in the conflict 

certification,
2
 this Court nonetheless has and should exercise discretionary 

jurisdiction under article V, section 3(b)(3) of the Florida Constitution. See 

Vickery, 961 So. 2d at 311-12 (granting petitions for discretionary review under 

art. V, § 3(b)(3) where decisions of Fourth and Fifth DCAs “acknowledged” but 

did not “certify” conflict with First DCA decision);  Aravena, 928 So. 2d at 1166-

67 (exercising discretionary conflict jurisdiction to review “irreconcilable” DCA 

decisions).   

Allstate further submits that this Court should exercise its discretionary 

jurisdiction under article V, section 3(b)(3) because the decision below expressly 

and directly conflicts with this Court’s decision in Virtual Imaging.  Specifically, 

the majority opined that a valid fee schedule election must state that the insurer 

“will not pay the ‘basic’ statutorily required coverage and will instead 

substitute the Medicare fee schedules as the exclusive form of reimbursement.”  

Op. at 9-10 (emphasis added); id. at 8 (Allstate’s policy “fails to state anywhere in 

                                                 
2
 Judge Levine specially “concur[red] with the majority opinion” and 

acknowledged conflict with Stand-Up, but did not explicitly join the conflict 

certification. Op. at 11.  Judge May’s dissent acknowledged conflict with Stand-Up 

but did not join the conflict certification. Op. at 15, 17.  Allstate recognizes this 

may be deemed insufficient to constitute an agreement to certify “by a majority 

decision of the district court.” Floridians for a Level Playing Field v. Floridians 

Against Expanded Gambling, 967 So. 2d 832, 833-34 (Fla. 2007) (declining to 

exercise discretionary jurisdiction where a majority of en banc panel did not 

concur in certification of question of great public importance).  
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explicit...words that Allstate will not pay 80% of reasonable charges and will 

actually limit payment to [the statutory fee schedules].”).   

Neither Allstate nor any other insurer can issue a PIP policy disclaiming the 

“basic coverage mandate” of section 627.736(1)(a), Florida Statutes (2008).  As 

this Court held and confirmed in Virtual Imaging, Allstate (like all Florida PIP 

insurers) is required by the plain text of section 627.736(1)(a) to “reimburse eighty 

percent of reasonable expenses for medically necessary services.” 141 So. 3d at 

155.  Virtual Imaging thus makes clear that insurers do not (and cannot) choose to 

pay fee schedule amounts “instead of” reasonable expenses, and it holds that where 

an insurer provides policy-based notice of its election to use the fee schedules, 

reimbursement may be limited accordingly and will satisfy the “reasonable 

expenses” coverage mandate. Id. at 159-160.   

The conflict between the decision below and Virtual Imaging is reinforced 

by this Court’s rephrasing of the question the Third DCA certified in Virtual 

Imaging.  As this Court explained, the issue    

is not whether an insurer can compute reimbursements 

based on the Medicare fee schedules “rather than” provide 

reasonable medical expenses coverage…but whether the 

insurer can use the...fee schedules as a method for calculating 

the “reasonable medical expenses” coverage…. 

 

141 So. 3d at 150 n.3 (italics in original; bold emphasis added). The “very reason” 

this Court rephrased the certified question was that it did “not conclude that 
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limiting reimbursement pursuant to section 627.736(5)(a)2. would never satisfy 

[the] reasonable medical expenses coverage mandate.” Id. at 157 n.8 (emphasis in 

original).  

The holding that Allstate’s policy is ambiguous or otherwise deficient 

because it does not state that Allstate “will not pay the ‘basic’ statutorily required 

coverage” (Op. at 10) runs directly afoul of the statutory mandate (confirmed in 

Virtual Imaging) that Allstate—and all Florida PIP insurers—must pay 80% of 

reasonable medical expenses, and it contradicts Virtual Imaging’s holding that fee 

schedule payments satisfy the basic coverage mandate if policy-based notice of a 

fee schedule election is given.  Put differently, the decision below is premised on a 

misunderstanding or misapplication of this Court’s prior decision.  See Miles v. 

Weingrad, 164 So. 3d 1208, 1212 (Fla. 2015) (exercising discretionary jurisdiction 

to resolve conflict between DCA decisions on same legal question, both of which 

relied on prior Supreme Court decision; quashing DCA decision that was based on 

misunderstanding of this Court’s prior decision).   

 This is an important issue with statewide impact.  As of the date of this brief, 

the Second and Third DCAs are reviewing essentially the same certified question.  

Allstate Indem. Co. v. Markley Chiro. & Acupuncture, No. 2D14-3818 (twenty-

four consolidated cases; oral argument held September 22, 2015); Fla. Wellness & 

Rehab. v. Allstate Fire & Cas. Ins. Co., No. 3D15-151 (five consolidated cases; 



 

8 

fully briefed and oral argument set for February 3, 2016).  As the majority stated, 

“dozens of courts have weighed in on the meaning of the language at issue” with 

inconsistent results.  Op. at 10;  see also S. Fla. Wellness v. Allstate Ins. Co., 89 F. 

Supp. 3d 1338, 1340 (S.D. Fla. 2015) (observing that the issue “has not yet been 

squarely addressed by the Florida Supreme Court, [but] it has been fiercely 

litigated in Florida lower courts and some federal courts interpreting Florida law” 

and noting “an array” of other “decisions on this precise question”).
 3
     

As it currently stands, parties and lower courts bound by or that decide to 

follow the First DCA’s decision in Stand-Up will honor and enforce Allstate’s fee 

schedule election notice consistent with this Court’s decision in Virtual Imaging, 

while the opposite will hold true for parties and lower courts following the  

decision below. Given that every Florida driver must carry PIP insurance, and the 

vast numbers of claims processed under such coverage, this conflict creates 

confusion and instability in the lower courts and impacts thousands of insureds and 

                                                 
3
 The provider in Stand-Up (represented by counsel for the Providers in the instant 

case) invoked this Court’s discretionary jurisdiction by notice dated May 22, 2015; 

review is pending. Stand-Up MRI of Tallahassee P.A. v. Allstate Ins. Co., No. 

SC15-962.  Allstate did not and does not agree that conflict exists on the basis of 

the arguments in Stand-Up’s petition, which was filed before the decision below 

issued.  However, it seems improbable that the Providers would dispute the 

existence of express and direct conflict between the decision below and the First 

District’s decision in Stand-Up.            
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many other citizens and businesses in Florida.  And as the Third DCA explained in 

certifying Virtual Imaging to this Court, the fee schedule issue is: 

important, recurring and statewide. The [2008 fee schedule 

amendments to the PIP statute] sought to address the enormous costs 

and inefficiencies of the law prior to amendment.  itigation and fee-

shifting to determine “reasonable” costs of standardized medical 

procedures should be pass  by now...resolution of these disputes 

requires judicial resources at the expense of all State taxpayers. All of 

these circumstances are contrary to the original, no-fault objectives of 

the PIP statute.             

Geico Gen. Ins. Co. v. Virtual Imaging Servs., Inc., 90 So. 3d 321, 323 (Fla. 3d 

DCA 2012), approved, 141 So. 3d 147, 160 (Fla. 2013). 

 The First DCA correctly applied this Court’s decision in Virtual Imaging to 

conclude that Allstate’s policy provides legally sufficient notice of an election to 

limit medical provider reimbursement in accordance with section 627.736(5)(a)2., 

Florida Statutes. This Court should reaffirm its holding in Virtual Imaging by 

accepting discretionary review, approving the First DCA’s decision in Stand-Up, 

and quashing the contrary decision of the Fourth DCA.      
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CONCLUSION 

This Court has and should exercise discretionary conflict jurisdiction to 

review this matter on its merits and resolve the conflict by quashing the decision 

below.  
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