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PRELIMINARY STATEMENT

This Answer Brief on the Merits is filed by the Sarasota County Public

Hospital District (the "Hospital District" or the "District") in response to both the

Initial Brief filed by Sarasota Doctors Hospital, Inc., and Englewood Community

Hospital, Inc., in Case Number: SC15-2289 and the Initial Brief filed by Venice

HMA, LLC d/b/a Venice Regional Medical Center in case number: SC15-2992. The

two appeals were consolidated "for all appellate purposes" by Order of this Court

dated January 12, 2016.

Consistent with Sarasota County's Answer Brief, Venice Regional Medical

Center is referred to as "Venice HMA," Sarasota Doctors Hospital and Englewood

Hospital are referred to collectively as the "HCA Hospitals," and the Appellants are

referred to collectively as the "Private Hospitals." Sarasota County is referred to as

either "Sarasota County" or just the "County." The District cites to the Second

District Opinion as "Op" and to the Initial Briefs as "HMA IB" and "HCA IB."

Chapter 26468, Laws of Florida (1949) is referred to as the "1949 Special

Act." Chapter 59-1839, Laws of Florida (1959) is referred to as the "1959 Special

Act." Chapter 2003-359, Laws of Florida (2003) is referred to as the "2003 Special

Act."



INTRODUCTION

The Hospital District is fully aligned with Sarasota County in this case. The

Hospital District will not repeat the arguments made in the County's Answer Brief.

The Hospital District joins in and adopts the County's arguments, including that the

2003 Special Act grants an unconstitutional privilege to private corporations (the

basis of the trial court's ruling and the Second District's Opinion) and that Section

8(9) of the 1959 Special Act and the 2003 Special Act are unconstitutional absent

elector approval (an altemative reason for affirmance).

The Hospital District first addresses another alternative basis for affirmance

not addressed by Sarasota County, that Section 8(9) of the 2003 Special Act is

unconstitutionally vague. The Hospital District then responds to the severability

issue raised by the Private Hospitals.

STATEMENT OF THE CASE AND FACTS

The District adopts the Statement of Case and Facts in the County's Answer

Brief.
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SUMMARY OF THE ARGUMENT

The Second District's decision should be affirmed, whether based on the

unconstitutional privilege issue or on one of the alternative grounds addressed either

in the County's Answer Brief or in this Answer Brief. The unconstitutional

provision, whether just the third paragraph of Section 8(9) of the 2003 Special Act

or the entire Section 8(9), is severable from the remainder of the 2003 Special Act.

If the decision is affirmed based on unconstitutional privilege the alternative

issues need not be reached.

Section 8(9) of the 2003 Special Act is unconstitutionally vague. A statute

should be deemed to be unconstitutionally vague if people of common intelligence

must necessarily guess at its meaning. There are several terms or phrases in Section

8(9) that are either entirely undefined or inadequately defined including "medically

indigent person," "hospitalized," "hospital care and services" and "in like manner."

Most importantly, the defined phrase "medically indigent person" makes no

sense in the modern health care environment. In order to be "medically indigent"

under Section 8(9) a patient must be "unable" to obtain the necessary hospital care.

The vast majority of patients for whom the Private Hospitals claim reimbursement

are emergency patients. Under both state and federal law the Private Hospitals are

required to treat emergency patients without regard to the patient's ability to pay.

Therefore, under existing laws an emergency patient is not "unable" to get the
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necessary care. At a minimum, the definition of "medically indigent" is so vague

and ambiguous as to render the 2003 Special Act unconstitutional.

The third paragraph of Section 8(9) of the 2003 Special Act is severable from

the remainder of the 2003 Special Act. The third paragraph is the only paragraph of

Section 8(9), and the only paragraph in the entire 2003 Special Act, relating to

private hospitals. The remainder of the 2003 Special Act relates only to the Hospital

District, including the operation of a public hospital and other health care services

by the District. Further, as the Second District observed, the 1949 Special Act was

passed and the Hospital District in operation for nearly a decade before Section 8(9)

was added in the 1959 Special Act.

In the alternative, the entire Section 8(9) could be severed from the remainder

of the 2003 Special Act. The Private Hospitals argue that the third paragraph of

Section 8(9) cannot be severed from the remainder ofthe Section 8(9), and, therefore

the entirety of Section 8(9) should be invalidated. In fact, the County and the District

argued below and in this appeal (in the alternative arguments) that the entirety of

Section 8(9) of the 2003 Special Act is unconstitutional. The Hospital District does

not object to the severance of the entirety of Section 8(9) from the 2003 Special Act.
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STANDARD OF REVIEW

The Hospital District agrees the standard of review is de novo.

ARGUMENT

I. SECTION 8(9) OF THE 2003 SPECIALACT IS
UNCONSTITUTIONALLYVAGUE.

Section 8(9) ofthe 2003 Special Act relates to reimbursement from the County

for care provided to "medically indigent persons." Section 8(9) requires that "a list

of all the medically indigent persons who have been hospitalized . . . during the

preceding month, together with the itemized charges for the hospital services and

care for each of said medically indigent persons" be submitted to the Board of

County Commissioners of Sarasota County for reimbursement. Ch. 2003-359, Laws

of Fla. Section 8(9) contains several words or phrases which are vague, indefinite

and uncertain.

A statute can be deemed to be unconstitutional if it is so vague that men of

common intelligence must necessarily guess at its meaning. State v. Hagan, 387 So.

2d 943, 945 (Fla. 1980) (citing Newman v. Carson, 280 So. 2d 426 (Fla. 1973)).

Whether a particular statute is valid or invalid "is contingent on how well-defined

the controversial language has become through common law, trade usage or perhaps

federal law (if the intent of the Legislature is to bestow precision to the statute
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through reference to federal law)." D'Alemberte v. Anderson, 349 So. 2d 164, 168

(Fla. 1977).

The 1885 version of the Florida Constitution required that the respective

counties of the State were to provide hospital care and services to indigent persons.

Art. XIII, § 3, Fla. Const. (1885). This was the state ofthe law when the Section 8(9)

language was added to the District's enabling legislation in the 1959 Special Act.

Ch. 59-1839, Laws of Fla. (1959). However, when the Florida Constitution was

revised in 1968, the provision that placed the responsibility for hospital care and

services for indigent persons on the respective counties was removed from the new

Constitution and was relegated to statutory status. Art. XII, § 10, Fla. Const. (1968).

Then, in 1985, that statutory provision was repealed. § 11.2422, Fla. Stat. (1985).

This historical background was summarized in the Second District's Opinion. (Op.

3, 6.)

There is no longer either a constitutional mandate or a general law requiring

or supporting Section 8(9) ofthe 2003 Special Act that would assist in understanding

Section 8(9). Moreover, there are no federal laws, trade customs, or common law

interpretations to provide guidance for resolving the ambiguities in the terms and

procedures in Section 8(9).

The definition of "medically indigent person" in Section 8(9) contains vague

terms so that the determination of whether a person falls within the definition of
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"medically indigent person" requires guesswork. The 2003 Special Act defines

"medically indigent person" as "an inhabitant of Sarasota County who is ill or

injured and who requires treatment in a hospital as prescribed and ordered by a

physician and who is unable to provide himself or herself with such necessary

hospital services." Ch. 2003-359, Laws ofFla., Section 8(9). There are no standards

given to determine when an individual is "unable to provide himself or herself with

such necessary hospital services." E It is particularly unclear what the Section 8(9)

definition of"medically indigent person" means in the context of the modern health

care setting and under current state and federal laws.

The vast majority of the patients for whom the Private Hospitals seek

reimbursement presented themselves for care in the Private Hospitals' emergency

rooms. (R. Vol. 4, pp. 586, 613). Following the federal enactment of the Emergency

Medical Treatment and Active Labor Act ("EMTALA"), 42 U.S.C.A. § 1395dd,

Florida enacted its own version of EMTALA which requires hospitals with

emergency rooms to accept for care patients presenting at the emergency room

regardless of how they are going to pay. § 395.1041, Fla. Stat. (2012). Under

Florida's version ofEMTALA, patients are able to provide themselves with a broad

range of services simply by presenting to emergency rooms of hospitals, and

hospitals are required to render those services, at least up to the point ofstabilization,

without even inquiring as to whether the patient has any ability to pay. § 395.1041,
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Fla. Stat. Because a hospital is required to treat a patient who presents through an

emergency room, that patient cannot logically be "medically indigent" within the

meaning of Section 8(9). Yet, those are the very patients for whom the Private

Hospitals seek reimbursement.

The Second District did not reach the Hospital District's "void for vagueness

argument." (Op. 11.) However, there are numerous findings throughout the Second

District's Opinion relating to the federal and state laws requiring the Private

Hospitals to treat emergency patients. The Second District noted that while counties

are not required to provide indigent medical care, hospitals are required to provide

care to the indigent under both state and federal law. (Op. 6.) The Second District

further stated, "the Private Hospitals are statutorily bound, under federal and state

law, to provide some level of emergency care to indigent patients." (Op. 7.) The

Opinion also provides, "under various statutes, the Private Hospitals must treat the

indigent regardless of ability to pay." (Op. 12.) And, finally, the Second District

explained that "state and federal law compels [the Private Hospitals] to provide some

level of emergency care." (Op. 13.)

Because emergency patients are able to get the care they need merely by

presenting themselves at an emergency room, those patients cannot be "medically

indigent" under the Section 8(9) definition. Those patients are not "unable" to get

the "necessary hospital services" because both federal law and the general laws of
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the State of Florida require that those services be provided. At a minimum, this

renders the Section 8(9) definition of"medically indigent" unconstitutionally vague.

Further, the terms "hospitalized" and "hospital care and services" are

undefined in Section 8(9) of the 2003 Special Act and are equally as vague. There is

nothing to define what constitutes being hospitalized, what hospital costs are

authorized under the 2003 Special Act, and who is to make the determination of

whether a particular patient or cost falls within the parameters of the Special Act.

Again, these ambiguities are particularly problematic in the modern health

care environment. For example, there are now many procedures, even minor

surgeries, which at one time would have necessarily taken place at a hospital but

now need not take place in a hospital. Section 8(9) is unconstitutionally vague as to

whether the County would be responsible to reimburse for care rendered in the

hospital when it could have been rendered.elsewhere in a non-hospital setting.

Finally, another phrase in Section 8(9) that is unconstitutionally vague is "in

like manner." The first two paragraphs of Section 8(9) address how the Hospital

District might make a claim to the County for reimbursement for the care of

"medically indigent persons." The third paragraph of Section 8(9) provides that the

County "shall in like manner reimburse any other hospital in Sarasota County . . . ."

Ch. 2003-359, Laws ofFla. (2003). However, there is no evidence in the record that

the District has sought or received reimbursement from Sarasota County under
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Section 8(9) of the 2003 Special Act. Sarasota County argues that the proper

interpretation of "in like manner" is that there is no obligation to reimburse the

Private Hospitals absent requests for reimbursement by the Hospital District. If "in

like manner" is interpreted as Sarasota County argues, the Private Hospitals would

not be entitled to any reimbursements. In the alternative, the phrase is vague and

ambiguous.

In Sarasota County v. Barg, 302 So. 2d 737, 739 (Fla. 1974), this Court upheld

a summary judgment entered by the Twelfth Judicial Circuit which held that the

special act which created the Manasota Key Conservation District within Sarasota

County (the "Conservation Act") was unconstitutionally vague. The Conservation

Act established the Conservation District and defined its boundaries, then contained

various provisions for the protection of the Conservation District. I£ Several

sections of the Conservation Act were challenged as unconstitutionally vague. E

In its analysis, the Court states that the first sentence of Section 6 simply

declares Manasota Key as a marine life sanctuary. E at 742. "It does not define that

term or attempt to regulate any conduct with respect to marine life located there, and

there does not appear to be any Florida statute which could conceivably be

incorporated into this sentence to give it any substantive effect." E (emphasis in

original). Additionally, while the second sentence of Section 6 attempts to prohibit

"undue or unreasonable dredging, filling or disturbance ofsubmerged bottoms," and

10



Section 7 attempts to prohibit "unreasonable destruction of natural vegetation"

which would be "harmful" or which would "significantly contribute to air and water

pollution," the Court notes that the Conservation Act provides no definitions for

"undue," "unreasonable," "harmful" or "significantly contribute." E "The Act does

not contain any standards or guidelines to aid any court or administrative body in

interpreting these terms." E As a result, the Court held that the second sentence of

Section 6 and the entirety of Section 7 were unconstitutional due to vagueness. E

at 743. The remainder of Section 6 was held to be constitutional; however, the Court

notes that, as written, that section is ineffectual until such time as the Legislature

defines "marine life sanctuary." E

Just as the Court in Barg held sections of the Conservation Act to be

unconstitutional due to the vagueness in the terms and phrases contained therein, the

Court should hold Section 8(9) of the 2003 Special Act to be unconstitutional. It is

impossible to enforce the provisions in Section 8(9) ofthe 2003 Special Act without

guidelines to determine when a patient is "unable" to obtain the "necessary hospital

services" under the "medically indigent" definition, without clear definitions of

"hospitalized" and "hospital care and services," and without guidance as to how "in

like manner" is to be interpreted in the absence of requests for reimbursement by the

Hospital District.
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II. THE UNCONSTITUTIONAL PROVISION IS SEVERABLE FROM
THE 2003 SPECIAL ACT

The Second District was correct in ruling that the third paragraph of Section

8(9) of the 2003 Special Act is severable from the remainder of the 2003 Special

Act. As the Second District stated, the Hospital District was in operation for years

under the 1949 Special Act before Section 8(9) was added in 1959, and Section 8(9)

is the only paragraph in the entire 2003 Special Act dealing with private hospitals.

(Op. 15.)

The Second District applied this Court's four part test for severability. Cramp

v. Bd. of Pub. Instruction of Orange County, 137 So. 2d 828, 830 (Fla. 1962). (Op.

15.) An unconstitutional provision is severable, and the remainder of the statute will

stand, where:

(1) the unconstitutional provisions can be separated from
the remaining valid provisions, (2) the legislative purpose
expressed in the valid provisions can be accomphshed
independently of those which are void, (3) the good and
the bad features are not so inseparable in substance that it
can be said that the Legislature would have passed the one
without the other and, (4) an act complete in itself remains
after the invalid provisions are stricken.

Id.

"Severability is a judicial doctrine recognizing the obligation of the judiciary

to uphold the constitutionality of legislative enactments where it is possible to strike

only the unconstitutional portions." Ray v. Mortham, 742 So. 2d 1276, 1280 (Fla.

1999) (citing State v. Calhoun County, 170 So. 883, 886 (Fla. 1936)). The
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severability doctrine is "derived from the respect of the judiciary for the separation

of powers, and is 'designed to show great deference to the legislative prerogative to

enact laws.'" Ray v. Mortham, 742 So. 2d at 1280 (quoting Schmitt v. State, 590

So. 2d 404, 415 (Fla. 1991)); see also Lawnwood Med Ctr., Inc. v. Seeger, 990 So.

2d 503, 518 (Fla. 2008).

Although the Second District found just the third paragraph relating to private

hospitals to be severable, in the alternative, the entirety of Section 8(9) is likewise

severable from the remainder of the 2003 Special Act. The four part test for

severability is met if applied to either just the third paragraph of Section 8(9) or the

entirety of Section 8(9).

The 2003 Special Act is a recodification of all previous Special Acts

pertaining to the District, beginning with the creation of the District in the 1949

Special Act and including the numerous amendments over the next 54 years. The

2003 Special Act is 22 pages long and relates to a wide variety of subjects including

the establishment of the District, the governance of the District by the Hospital

Board, the creation and operation of public hospitals by the Hospital Board in the

District, the provision of hospital and non-hospital health care services for the

citizens of Sarasota County throughout the District, and all other powers necessary

to provide a full range of health care services in Sarasota County.
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Section 8(9) of the 2003 Special Act relates to the possible reimbursement by

Sarasota County for care rendered to "medically indigent" persons in Sarasota

County. Section 8(9) is four paragraphs long, but only the third paragraph (actually

a single sentence) pertains to reimbursement to private hospitals:

The said Board of County Commissioners shall in like
manner reimburse any other hospital in Sarasota County
approved by the State Board of Health, for hospital
services rendered to medically indigent persons as herein
defined, upon like certification by such hospital and at
such rates as shall not exceed those prescribed for such
patients by hospitals owned and operated by said Hospital
Board.

Ch. 2003-354, Laws ofFla.

As the Second District explained, "the third paragraph of Section 8(9) is the

only paragraph in Section 8, and the only paragraph in the entire 2003 special law,

relating to private hospitals." (Op. 15.) The removal of the single paragraph relating

to private hospitals does not prevent the remainder of the 2003 Special Act from

being operative. The "good and bad" parts of the 2003 Special Act are not

inseparable. (Op. 15.) As to whether the Special Act would have been passed without

Section 8(9) the Second District looked at the history of the Special Act and found

that the legislature, in fact, originally passed the Special Act in 1949 without the

reimbursement provision. (Op. 15.) Neither Section 8(9) nor any similar provision

was included in the 1949 Special Act. Ch. 26468, Laws ofFla. (1949). The language

now found in Section 8(9) of the 2003 Special Act was not added until the 1959
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Special Act. Ch. 59-1839, Laws of Fla. (1959). Therefore, the District had been

providing health care services throughout Sarasota County for nearly a decade

before the reimbursement provision was added in 1959. Finally, the 2003 Special

Act remains "complete" upon removal of the third paragraph of Section 8(9). (Op.

15.)

Both Venice HMA and the HCA Hospitals focus their severability arguments

more on whether the third paragraph of Section 8(9) is severable from the remainder

ofSection 8(9) as opposed to whether the third paragraph ofSection 8(9) is severable

from the remainder of the 2003 Special Act. Venice HMA argues that taking out the

third paragraph of Section 8(9)"creates an uneven playing field." (HMA IB 38.) The

HCA Hospitals argue more directly that the third paragraph cannot be severed from

the remainder of Section 8(9) and that therefore the entire Section 8(9) must be

invalidated. (HCA IB 20.)

Therefore, it appears that the Private Hospitals' severability concerns could

be addressed by invalidating the entirety of Section 8(9) as opposed to only the third

paragraph of Section 8(9). If that is the case, then neither the District nor the County

would object. Either the trial court or the Second District could have found the entire

Section 8(9) of the 2003 Special Act to be unconstitutional under the alternative

arguments advanced by the County and the District, including the County's home

rule argument and the District's void for vagueness argument. Had the ruling been
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based on one of these alternative grounds, the entire Section 8(9) would have been

stricken and severed from the remainder of the 2003 Special Act. However, because

the ruling is based solely on unconstitutional privilege, only the third paragraph of

Section 8(9) was determined to be unconstitutional and severed from the remainder

of Section 8(9).

That the entire Section 8(9) is severable from the remainder of the 2003

Special Act is even more clear than the severability of the third paragraph of Section

8(9). The indigent care reimbursement language of Section 8(9) is easily separated

from the remaining provisions of the 2003 Special Act. The legislative purpose of

the remainder of the 2003 Special Act can readily be accomplished independently

of Section 8(9). The indigent care reimbursement language of Section 8(9) is not

interrelated with the remainder of the 2003 Special Act. The District was formed and

operated for nearly 10 years before the indigent care reimbursement language was

added in the 1959 Special Act. (Op. 15.) The 2003 Special Act is complete without

the indigent care reimbursement language found in Section 8(9). In this regard, there

is no evidence in the record that Section 8(9) of the 2003 Special Act has ever been

used since the recodification in 2003. (R. Vol. 6, p. 945).

Finally, the Second District notes that "the legislature contemplated

severance" by the inclusion of a severability clause in the 2003 Special Act. (Op.

15.) Section 5 of the 2003 Special Act provides that if any "section, paragraph,
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sentence, clause, phrase or other part of [the Special] Act shall be declared

unconstitutional such declaration shall not affect the remainder of [the Special] Act."

See Ch. 2003-359, Laws of Fla. Although severability clauses are not binding, "a

legislatively expressed preference for the severability of voided provisions is

persuasive." Moreau v. Lewis, 648 So. 2d 124, 127 (Fla. 1995) (citing State v.

Champe, 373 So. 2d 874, 880 (Fla. 1978)).

The third paragraph of Section 8(9) is severable, and the remainder of the

2003 Special Act should be permitted to stand. In the alternative, the entirety of

Section 8(9) is severable from the remainder of the 2003 Special Act.

CONCLUSION

For the foregoing reasons, the Sarasota County Public Hospital District

requests that this Court affirm the decision of the Second District.
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