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IN THE SUPREME COURT OF FLORIDA 

 

VENICE HMA, LLC d/b/a VENICE 

REGIONAL MEDICAL CENTER,  

      CASE NO. SC15-2289 

Appellant.      (consolidated with SC15-2292) 

       L.T. CASE NO. 2D13-5752  

v.       (consolidated with 2D13-5753) 

  

SARASOTA COUNTY  

and SARASOTA COUNTY 

PUBLIC HOSPITAL DISTRICT,        

 

 Appellees. 

_______________________________/ 

 

APPELLANT VENICE’S RESPONSE TO  

APPELLEES’ MOTIONS FOR REHEARING 

 

Appellant, Venice HMA, LLC d/b/a Venice Regional Medical Center 

(“Venice” or “Appellant”), responds to Appellees’ Motions for Rehearing, and 

states as follows:  

1. Appellee Sarasota County’s Motion for Rehearing asserts two points, 

each of which are addressed below. Appellee Sarasota County Public Hospital 

District simply joined in Sarasota County’s Motion and the same two points 

asserted by the County.  Accordingly, this Response responds to both Motions and 

refers to Appellees collectively.   

2. In summary, Appellees’ Motions for Rehearing on both points 

improperly reargue matters already fully presented to, considered and addressed by 

this Court.    
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A. This Court Did Not Overlook the Fact that in the Lawnwood Decision, 

there Was No Public Hospital in St. Lucie County. 

 

3. In Lawnwood, there was no public hospital in Osceola County and so 

the only hospitals affected by the law at issue were the two private hospitals.  

Appellees erroneously assert that this Court overlooked that factor and then assert 

that the Court overlooked that the Lawnwood Court had to be comparing the 

private hospitals affected to other hospitals in Florida as a whole.” 

4. Contrary to Appellees’ assertions, this Court did not in any way 

overlook these factors in Lawnwood.  Instead, in its majority opinion in the instant 

case, this Court specifically addressed each aspect of the Lawnwood decision 

including by discussing Lawnwood at length.  See Venice HMA, LLC v. Sarasota 

County, Slip Op. at pp. 7-12, 2017 WL 2874587 at *3-5, (Fla. 2017) (hereinafter 

“Slip Opinion”). 

5. More specifically, this Court’s majority opinion in the instant case, 

when addressing the dissent, repeatedly referred to the fact that Lawnwood 

decision involved only private hospitals and that there was no comparison in 

Lawnwood to all other private hospitals in the state: 

The dissent observes that the special law in Lawnwood—the St. 

Lucie County Hospital Governance Law—“was a local law that 

applied only to hospitals in St. Lucie County.” Dissenting op. at 15. 

Because this Court in Lawnwood invalidated such a local law (by 

ruling that it “impermissibly provide[d] a privilege to a private 

corporation”), the dissent contends that “Lawnwood made clear that 

the appropriate analysis is between the hospitals affected by the local 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016848051&originatingDoc=I0f76fae0629e11e7b7978f65e9bf93b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016848051&pubNum=0000735&originatingDoc=I0f76fae0629e11e7b7978f65e9bf93b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016848051&originatingDoc=I0f76fae0629e11e7b7978f65e9bf93b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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law and other similarly situated hospitals in the State of Florida.” Id. 

Based on this understanding of Lawnwood, the dissent asserts that our 

“resolution of this case is ... directly and irreconcilably in conflict with 

Lawnwood on the facts.” Id. at 18. 

  

But our opinion in Lawnwood repeatedly makes the point that 

the special law affected only privately owned hospitals in St. Lucie 

County. And that fact was central to our reasoning in support of the 

conclusion that the special law at issue in Lawnwood impermissibly 

granted a corporate privilege. In reciting the facts in Lawnwood, we 

observed that “[i]t is uncontroverted that the special law affected 

only the two private hospitals in St. Lucie County, which are both 

owned by the same private parent corporation.” 990 So.2d at 508. 

In our analysis, we stated that an express provision of the special law 

“makes clear that the hospitals affected by the law are only those 

whose licenses are held by corporations,” and we observed that “[i]t is 

apparent from the express language in the [special law] that the law 

was intended to affect only those privately operated hospitals located 

in St. Lucie County.” Id. at 510. From this we concluded that the 

special law “is unquestionably a special law affecting a private 

corporation.” Id. We reiterated that the special act “was passed as a 

special law and specifically enacted to affect only private, 

corporately owned hospitals in St. Lucie County.” Id. 

  

Contrary to the dissent’s apparent interpretation, all of this in 

the Lawnwood opinion cannot reasonably be understood as designed 

to make the obvious point that hospitals outside St. Lucie County 

were not affected by the St. Lucie County Hospital Governance Act. 

Rather, the point the Lawnwood opinion turned on was that only 

hospitals owned by private corporations were affected—that is, 

granted a privilege—by the special law.  And that is what 

distinguishes Lawnwood from the present case. In other words, the 

special law was invalidated in Lawnwood because it affected only 

private hospitals, whereas the special law is permissible here because 

it affects both public and private hospitals. 

 

Slip Opinion, at pp. 11-12, 2017 WL 2874587 at *5 (language in bold is 

emphasis added). 
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http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016848051&originatingDoc=I0f76fae0629e11e7b7978f65e9bf93b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016848051&pubNum=0000735&originatingDoc=I0f76fae0629e11e7b7978f65e9bf93b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016848051&pubNum=0000735&originatingDoc=I0f76fae0629e11e7b7978f65e9bf93b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016848051&pubNum=0000735&originatingDoc=I0f76fae0629e11e7b7978f65e9bf93b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016848051&pubNum=0000735&originatingDoc=I0f76fae0629e11e7b7978f65e9bf93b3&refType=RP&fi=co_pp_sp_735_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_508
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6. Moreover, Lawnwood was addressed at length in Appellants’ 

briefings including in Appellant Venice’s Initial Brief at pages 23-30 and Reply 

Brief at pages 4-5.  More specifically, Venice’s Initial Brief at footnote 11 (found 

at pages 23-24) specifically noted that there were only two hospitals, both private, 

in Osceola County (thus further illustrating that this Court was well aware of this 

Lawnwood factor): 

The [Lawnwood] court specifically stated that while the special 

law affected two private hospitals in St. Lucie County, that they were 

“both owned by the same private parent corporation.” Id. at 508. 

(emphasis added). Similarly, the First District Court of Appeal in 

[Lawnwood] also specifically noted that only a single private 

corporation in St. Lucie County would benefit from the special law -- 

“the record demonstrates, and the parties acknowledge, that there 

are only two hospitals in St. Lucie County and both are controlled 

by the same private corporation.  Thus, a private corporation is 

specially benefited by this law which provides a means for the private 

corporation to avoid its pre-existing contractual obligations.  The law 

therefore unconstitutionally grants a substantial privilege to this 

private corporation.” [Lawnwood], 959 So. 2d 1222, at 1224 (Fla. 1st 

DCA 2007) (emphasis added)).  If the Second District Court of 

Appeal’s analysis is correct – that the comparison is to corporations in 

one county compared to those in all other counties, then the Supreme 

Court would not have made a point of noting that both hospitals were 

owned by the same corporation, as it could simply have held that the 

private hospitals in St. Lucie had an advantage that no other private 

hospitals in the state had.   

 

(Language in bold is emphasis added.)   

 

7. In any event, Lawnwood is clearly distinguishable, including because 

the Court in Lawnwood was not comparing the private hospitals to public hospitals 

at all.  Instead, the Court was focused on the issue of whether a specific company 
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had used the legislative process to enact a local law that created special privileges 

for those private hospitals alone.  The Court took care to note that the company had 

lost its arguments in prior judicial proceedings with its medical staff, and then 

resorted to the legislative process to enact a special law to evade the judicial 

decisions and to create a special set of rules for medical staff governance that 

applied only to these two hospitals.  That is exactly what the prohibition on “grant 

of privilege” is designed to prevent—efforts of a private company to wield its 

influence to enact a special law to provide a special advantage.  No such facts exist 

in this case at all.  In fact, the allegedly “privileged” private companies did not 

even exist when the special act to provide indigent care funding for all hospitals 

was first enacted in 1959.   

8. Venice’s Reply Brief at pages 4-5 distinguished and explained 

Lawnwood: 

The District Court’s decision relies heavily on [Lawnwood].  

However, the [Lawnwood] court did not compare St. Lucie County 

private hospitals to all other private hospitals in the state in reaching 

its conclusion.  Rather, it looked only at whether the special law 

granted an exclusive benefit to a single private corporation within St. 

Lucie County.  [Lawnwood] at 517.  The [Lawnwood] court 

specifically noted that while there were two private hospitals in St. 

Lucie County, “both are controlled by the same private corporation.  

Thus, a private corporation is specifically benefited by this law…” Id. 

at 1224.  If the District Court’s analysis was correct – that 

corporations in one county must be compared to those in all other 

counties – then it would have been superfluous for the Court to note 

that both St. Lucie hospitals were owned by the same corporation.  

The Court simply would have held that the private hospitals in St. 
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Lucie had an advantage that no other private hospitals in the state 

shared. 

 

The [Lawnwood] court also emphasized that the private 

corporation commandeered the legislature to enact the statute solely to 

benefit the corporation’s own business dealings.  The corporation had 

been unsuccessful in the courts at obtaining its desired goals, and so it 

recruited the legislature to achieve what it was unable to accomplish 

in the courts.  [Lawnwood] at 507.   Nothing in the record of the case 

at bar comes close to establishing such a motive as the one in 

[Lawnwood].   

 

As to these and many other distinguishing factors in Lawnwood already presented 

and considered by this Court, see Venice’s Initial Brief at pages 23-30 and Reply 

Brief at pages 4-5. 

9. In summary, Lawnwood is clearly distinguishable.  In addition, this 

Court was well aware and dully considered that Lawnwood involved only private 

hospitals as well as other aspects.  Appellees’ Motion for Rehearing thus 

improperly reargues matters already fully considered and addressed by this Court.  

Rule 9.330 does not authorize a motion that attempts to reargue issues already 

considered and determined by the appellate court.  See, e.g., McDonnell v. Sanford 

Airport Authority, 200 So. 3d 83, 84-85 (Fla. 5th DCA 2015); Cleveland v. State, 

887 So. 2d 362, 364 (Fla. 5th DCA 2004); Lawyers Title Ins. Corp. v. Reitzes, 631 

So. 2d 1100, 1100-01 (Fla. 4th DCA 1993). 
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B. This Court Did Not Overlook Any Constitutional Principle Established in 

the Birdsong Decision—Birdsong Is Irrelevant and Wholly 

Distinguishable. 

 

10. Appellees second point basically asserts that the majority slip opinion 

overlooks the constitutional principle purportedly established in City of Tampa v. 

Birdsong Motors, Inc., 261 So. 2d 1 (Fla. 1972) (“Birdsong”) that a limitation on 

legislative power first established in the 1968 Florida Constitution is likewise a 

limitation on the exercise of legislative power prior to the 1968 revision, and that 

in this case the Legislature can diminish the home rule power of local self-

government of a charter county by special act only if approved by a vote of the 

electors. 

11. This issue including the Birdsong case was already considered by the 

Court, including as evidenced by the fact that it was addressed at some length at 

pages 36-42 of Sarasota County’s own Answer Brief. 

12. Moreover, as already pointed out in Appellants’ briefings, the 

Birdsong decision is clearly distinguishable.  It simply had nothing to do with the 

specific issue in this case as to an ad valorem tax and home rule issues.  As already 

pointed out in Appellant Venice’s Reply Brief: 

The County erroneously relies on City of Tampa v. Birdsong 

Motors, Inc., 261 So. 2d 1 (Fla. 1972), arguing that the Indigent Care 

Reimbursement Provision was automatically “trumped” when the 

1968 Constitution was adopted or, later, when Sarasota became a 

home rule charter county.  (County’s Answer Brief, p. 35).  However, 

Birdsong is not a “home rule” decision at all; rather, it is a decision 
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entirely based upon the express provisions of article VII, section 1, of 

the 1968 Constitution (not at issue in this case) which expressly and 

directly limited the ability of a city to impose local taxes not 

authorized by general law.  No such express and direct constitutional 

provision applies to the existing special law at issue in this case. 

 

13. See also the Reply Brief of Appellants Sarasota Doctor’s Hospital and 

Englewood Community Hospital noting that Birdsong is “doubly irrelevant” to the 

instant case: 

Sarasota [County and District] cites Birdsong, 261 S. 2d at 1, 

for the irrelevant proposition that the “Court agreed that a tax no 

longer permitted by the 1968 Constitution could no longer be imposed 

by the local government” (cnty. br. At 36).  Birdsong is doubly 

irrelevant here—where the issue is the validity of a special law—

because it did not discuss any special law. 

 

Appellants’ Reply Brief at 10 (emphasis in original). 

 

14. In summary, Appellees’ Motions for Rehearing on this second point 

once again improperly reargue matters already fully considered and addressed by 

this Court.  In addition, the Birdsong case they cite is wholly irrelevant.  

WHEREFORE, Appellant Venice respectfully requests that Appellees’ 

Motions for Rehearing be denied.  

Respectfully submitted this 2nd day of August, 2017. 

      /S/ GEOFFREY D. SMITH 

      ______________________________ 

      GEOFFREY D. SMITH 

      Florida Bar No. 499250 

      SUSAN C. SMITH 

      Florida Bar No. 162833 

TIMOTHY B. ELLIOTT 
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Florida Bar Number: 210536 

      SMITH & ASSOCIATES 

      3301 Thomasville Rd, Suite 201 

      Tallahassee, Florida 32308 

      (850) 297-2006 

      (850) 297-2009 Facsimile 

Geoff@smithlawtlh.com 

Susan@smithlawtlh.com 

 

Counsel for Appellant, 

Venice HMA, LLC d/b/a Venice Regional 

Medical Center 
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Clerk, Florida Supreme Court, on this 2nd day of August, 2017.  I further certify 
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28th day of July 2017: 

 

Ed Brodsky 

State Attorney’s Office 

2071 Ringling Boulevard, Fourth Floor 

Sarasota, Florida 34237-7000 

ebrodsky@scgov.net 

lparcels@scgov.net 

Counsel for State Attorney 

 

David A. Wallace 

Carol Ann Kalish 

Jennifer L. Grosso 

Williams, Parker, Harrison, Dietz and Getzen 

200 South Orange Ave. 

Sarasota, Florida 34236 

dwallace@williamsparker.com 

jgrosso@williamsparker.com 

dfernandez@williamsparker.com 

Counsel for Appellee Sarasota County Public Hospital District 
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Frederick J. Elbrecht, Deputy County Attorney 

Stephen E. DeMarsh, County Attorney 

Office of the Sarasota County Attorney 

1660 Ringling Boulevard, Second Floor 

Sarasota, Florida 34236 

relbrecht@scgov.net 

kevering@scgov.net 

Counsel for Appellee Sarasota County 

 

Raymond T. Elligett, Jr. 

Buell & Elligett, P.A. 

3003 West Azeele Street, Suite 100 

Tampa, Florida 33609 

elligett@belawtampa.com 

Co-Counsel for Appellee Sarasota County 
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Gabe Warren 

Rutledge Ecenia, P.A. 

119 South Monroe Street, Suite 202 

Tallahassee, Florida 32301 

steve@reuphlaw.com 

smenton@reuphlaw.com 
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Co-Counsel for Appellants Sarasota Doctors Hospital, Inc. and  

Englewood Community Hospital, Inc. 

 

Raoul G. Cantero 
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White & Case LLP 

Southeast Financial Center 

200 South Biscayne Boulevard, Suite 4900 

Miami, Florida 33131-2352 

raoul.cantero@whitecase.com 

ddraigh@whitecase.com 

Co-Counsel for Appellants Sarasota Doctors Hospital, Inc. and  

Englewood Community Hospital, Inc. 
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CERTIFICATE OF COMPLIANCE 

I HEREBY CERTIFY that this brief complies with the type size and style 
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Respectfully submitted this 2nd day of August 2017.  

/S/ TIMOTHY B. ELLIOTT  

TIMOTHY B. ELLIOTT 
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