
IN THE SUPREME COURT OF FLORIDA 
TALLAHASSEE, FLORIDA 

 
VENICE HMA, LLC, 
 

Appellant, 
 
vs.        CASE NO.:  SC15-2289 

(Consolidated) 
SARASOTA COUNTY, et al., 
 

Appellees. 
______________________________________/ 
 
SARASOTA DOCTORS HOSPITAL, INC., et al., 
 

Appellants, 
 
vs.        CASE NO.:  SC15-2292 

(Consolidated) 
SARASOTA COUNTY, et al., 
 

Appellees. 
______________________________________/ 
 

AMENDED MOTION FOR REHEARING 
(Amended only to correct Case No. SC15-2292) 

 
 Sarasota County moves for rehearing on the following grounds:  

 (A) The majority slip opinion overlooks that in Lawnwood v. Seeger, there 

was no public hospital in St. Lucie County, so the only hospitals affected by the 

law were the two private hospitals; and  

 (B) The majority slip opinion overlooks the constitutional principle 

established in City of Tampa v. Birdsong Motors, Inc., 261 So. 2d 1 (Fla. 1972), 
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that a limitation on legislative power first established in the 1968 Florida 

Constitution is likewise a limitation on the exercise of legislative power prior to the 

1968 revision.   

 

 A. Because in Lawnwood v. Seeger there was no public hospital in 

St. Lucie County, this Court had to be comparing the St. Lucie private hospitals to 

hospitals in other counties.   

 1.  The majority opinion relies on the premise that one determines if a 

private corporation is receiving a privilege by comparing it to all equivalent 

entities in the county, including public entities.  Sarasota respectfully disagrees 

with this.  But accepting this premise as correct, two conflicts arise from the fact 

that there was no public hospital in the county in the Lawnwood case. 

2. Because the absence of a public hospital was not discussed in this 

Court’s opinion in Lawnwood, the majority may have overlooked that the First 

District opinion said the law “applies to all hospitals located in St. Lucie County,” 

but “there are only two hospitals in St. Lucie County and both are controlled by the 

same private corporation.”  Lawnwood Medical Center, Inc. v. Seeger, 959 So. 2d 

1222, 1225 (Fla. 1st DCA 2007).  In other words, there was no public hospital in 

the Lawnwood case, as there is here. 
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 3.  The absence of a public hospital in Lawnwood means that if one is to 

look only at the situation in the single county affected by the special law, then all 

the hospitals in St. Lucie County were treated the same.  Under the majority 

opinion, this would be fine and Lawnwood should have found that special law 

constitutional.  But this Court held that special law violated Article III, section 

11(a)(12).  This Court had to be comparing the two private St. Lucie hospitals to 

hospitals in other counties. 

 4.  Second, if there were an attempt to distinguish Lawnwood on the basis 

the county had no public hospital, then that would mean the Legislature was free to 

pass special laws granting privileges to private corporations, but only in counties 

where there was a public entity performing the same function (and was granted the 

same privilege).  But that is not what the Florida Constitution says.  Section 

11(a)(12) prohibits the grant of privilege to a private corporation – period – not just 

to a private corporation in a county where there is no equivalent public entity. 

 5.  The rationale that both private and public entities in a county may 

have the same privilege also runs afoul of Lawnwood’s explanation that section 

11’s purpose was “to prevent state action benefitting local or private interests and 

to direct the Legislature to focus on issues of statewide importance.”  990 So. 2d at 

513.  “Section 11’s broad list of prohibitions reveals the drafters’ concern for the 
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restriction of local laws and the encouragement of uniformity in Florida law.”  990 

So. 2d at 514. 

 6.  Section 11 does not prohibit the Legislature authorizing a county to 

address perceived local needs in creative ways.  If a county chose to make 

payments, that would be local action – not the mandate this act imposes – and not a 

privilege.  But under the current majority opinion, multi-million dollar private 

corporations could direct contributions to persuade unscrupulous legislators from 

some counties to pass special acts giving the corporations privileges in other 

counties.1   

 

 B.  The majority slip opinion also overlooks the constitutional principle 

established in City of Tampa v. Birdsong Motors, Inc., 261 So. 2d 1 (Fla. 1972), 

that a limitation on legislative power first established in the 1968 Florida 

Constitution is likewise a limitation on the exercise of legislative power prior to the 

1968 revision.   

 In Birdsong, the legislative limitation was that a tax other than an ad 

valorem tax cannot be provided by a special act.  Art. VII, §1(a), Fla. Const.   

                                                           
1 If merely authorizing such local action were also deemed a privilege – as the 
Private Hospitals argued – that still would not make this special act constitutional. 
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 In this case, the Legislature can diminish the home rule power of local self-

government of a charter county by special act only if approved by a vote of the 

electors.  Art. VIII, § 1(g), Fla. Const.   

 Furthermore, the scheduling provisions in the 1968 revision cannot cure a 

pre-1968 exercise of legislative power that is unconstitutional under the legislative 

limitations approved in the 1968 constitution.   

 1.  A limitation on legislative power first approved in the 1968 Florida 

Constitution is likewise a limitation on the exercise of such legislative power prior 

to the 1968 revision.  

  a.  The City charter in Birdsong was adopted as a special act prior 

to 1941.  The charter authorized the City to impose a gross receipts tax. 

Prior to adoption of the Florida Constitution of 1968, the 
authority of a city to impose taxes could be enacted by 
special or local act (as in its Charter which is approved as 
a special law).  

 
261 So. 2d at 3. 
 
  b.  Article VII, section 1 of the 1968 revision required, for the first 

time, general law authorization of taxes other than the ad valorem tax. 

From the foregoing provisions of the Florida Constitution 
it is clear that, except for ad valorem taxes, municipalities 
may be granted the power to levy any tax only by general 
law. 
 

261 So. 2d at 3. 
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  c.  Thus, the Court in Birdsong held that a tax provided by a pre-

1968 special act was invalid and unconstitutional under in the 1968 revision.  

Any tax not authorized by general law must necessarily 
fall by virtue of the preemption clause of Fla. Const. Art. 
VII, § 1 (1968). 
 

261 So. 2d at 3. 
 
  d.  The charter of Sarasota County was approved by the electors in 

1971. 

  e. Under the 1968 constitutional design, upon approval by the 

electors of its charter, the constitutional home rule power of Sarasota County is 

complete as long as not inconsistent with general law or special act approved by 

the voters.  See Art. VIII, § 1(g), Fla. Const.  Thus, upon adoption of the Sarasota 

County charter, the power of the Legislature to adopt a special act in Sarasota 

County is constitutionally limited.  If the special act diminishes the home rule 

power of the County derived from the constitution, it must be approved by the 

electors. 

 2.  The scheduling provisions in the 1968 revision cannot cure a pre-1968 

exercise of legislative power that is unconstitutional under the legislative 

limitations approved in the 1968 constitution. 

  a. The Original Special Act creating the Sarasota County Hospital 

District was adopted in 1949.  Ch. 26468, Laws of Fla (1949).  The special act 
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amending the Original Special Act and requiring Sarasota County to reimburse the 

hospitals for indigent health care was adopted in 1959.  Ch. 59-1839, Laws of Fla.  

The 1959 special act was not approved by the electors. 

 b.  A collateral issue in Birdsong was whether the scheduling provisions 

of Article VIII, section 6 preserved the taxing power provided in the pre-1968 

special act.  Such scheduling provision provides: 

The status of the following items as they exist on the date 
this article becomes effective is recognized and shall be 
continued until changed in accordance with law: . . . the 
performance of municipal functions by county officers; 
the county seats; and the municipalities and special 
districts of the state, their powers, jurisdiction and 
government. 

 
Art. VIII, § 6(b), Fla. Const. 
 
  c.  Such argument was rejected by the Court in its constitutional 

analysis: 

It has been contended that the provisions of Section 6, 
Article VIII, Florida Constitution, 1968, preserves 
inviolate the power of municipalities to tax, even though 
that power rests upon special law; that the enactment of 
Article VII, Sections 1 and 9 do not terminate existing 
laws on the subject. We do not agree with this 
contention. 
 

261 So. 2d at 4. 
 
  d.  There is no constitutional distinction between the scheduling 

provisions in Article VIII, section 6(a), Florida Constitution, construed in Birdsong 
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and those in Article XII, section 6(a), relied on by this Court on page 13 of the Slip 

Opinion.  

  e.  As this Court held in Birdsong, the scheduling provisions of 

Article VIII, section 6(a), Florida Constitution, did not cure an unconstitutional 

pre-1968 exercise of legislative power authorizing a tax by special act.  In this 

case, the scheduling provisions in Article XII, section 6(a), Florida Constitution, 

did not cure the invalidity of the 1959 special act amendment enacted without 

elector approval requiring Sarasota County to reimburse the hospitals for indigent 

health care.   

  f. The Original Special Act establishing the Sarasota County 

Hospital District as a special district in 1949 will continue without the 1959 

amendment.  Just as the City of Tampa charter remained in force under the 

scheduling provisions of Article VIII, section 6(a) without the invalid authorization 

for the City to impose a tax that was not approved by general law. 

  g.  The fact that a re-enacted statute (special law) is deemed to 

have been in operation continuously does not stop it from becoming 

unconstitutional once Sarasota County became a charter county. 

  h.  The Legislature is not without a remedy.  It may enact a general 

law on indigent health care reimbursement or a special act in Sarasota County 

approved by the County’s voters. 
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C. Conclusion. 

The absence of a public hospital in the county in Lawnwood means the Court 

had to be comparing those private hospitals to private hospitals in other counties, 

and the rationale for the slip opinion conflicts with Lawnwood.  

Furthermore, the majority slip opinion overlooks that once approval of a 

charter by the electors occurs, a pre-1968 exercise of legislative power must yield 

to the constitutional limitations in the 1968 revision relating to charter counties in 

Article VIII, section 1(g), Florida Constitution.  A special act diminishing the 

home rule power of a charter county requires elector approval regardless of the 

date of its adoption.   
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Respectfully submitted, 
 

 
/s/ Raymond T. Elligett, Jr., Esq. 
Raymond T. Elligett, Jr., Esq. 
Florida Bar No. 261939 
Amy S. Farrior, Esq. 
Florida Bar No. 684147 
Buell & Elligett. P.A. 
3003 W. Azeele Street 
Suite 100 
Tampa, Florida 33609 
Tel: (813) 874-2600 
Fax: (813) 874-2600 
elligett@belawtampa.com 
farrior@belawtampa.com 
gallo@belawtampa.com 
 
Stephen E. DeMarsh 
County Attorney 
Florida Bar No. 335649 
Frederick J. Elbrecht 
Deputy County Attorney 
Florida Bar No. 314609 
Office of the County Attorney 
1660 Ringling Blvd., Second Floor 
Sarasota, Florida 34236 
Tel: (941) 861-7259 
Fax: (941) 861-7267 
relbrecht@scgov.net 
kevering@scgov.net 

Robert L. Nabors, Esq. 
Florida Bar No. 97421 
Nabors, Giblin & Nickerson, P.A. 
1500 Mahan Drive, Suite 200 
Tallahassee, Florida 32308 
Tel: (850) 224-4070 
Fax: (850) 224-4073 
rnabors@ngnlaw.com 
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 CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a copy of the foregoing has been furnished on 
July 19, 2017, by E-MAIL from the Florida E-Filing Portal to: 
 
Raul G. Cantero, Esq. 
David P. Draigh, Esq. 
Ryan A. Ulloa, Esq. 
White & Case, LLP 
200 S. Biscayne Boulevard, Suite 4900 
Miami, FL  33131 
rcantero@whitecase.com 
ddraigh@whitecase.com 
rulloa@whitecase.com 
Attorneys for Sarasota Doctor’s 
Hospital, Inc. and Englewood 
Community Hospital 
 
Stephen A. Ecenia, Esq. 
J. Stephen Menton, Esq. 
Rutledge Ecenia, P.A. 
119 S. Monroe Street, Suite 202 
Tallahassee, FL  32301 
steve@rutledge-ecenia.com 
smenton@rutledge-ecenia.com 
Attorneys for Sarasota Doctor’s Hospital 
& Englewood Community Hospital, Inc. 
  

Geoffrey D. Smith, Esq. 
Susan C. Smith, Esq. 
Kara L. Gross, Esq. 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, FL  32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
Attorneys for Venice HMA, LLC, 
d/b/a Venice Regional Medical Center 
  
Ed Brodsky, Esq. 
State Attorneys Office 
2071 Ringling Boulevard 
Fourth Floor 
Sarasota, FL  34237-7000 
ebrodsky@scgov.net 
lparcels@scgov.net 
Attorneys for State Attorney 
 
David A. Wallace, Esq. 
Florida Bar No. 608386 
Bentley & Bruning, P.A. 
783 S. Orange Avenue, Suite 300 
Sarasota, FL  34236 
(941) 556-9030 
dwallace@bentleyandbruning.com 
osullivan@bentleyandbruning.com  
Attorneys for Sarasota County 
Public Hospital District 

_
/s/ Raymond T. Elligett, Jr., Esq. 
Attorney 
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