Filing # 30903032 E-Filed 08/14/2015 04:12:20 PM

IN THE SUPREME COURT OF THE
STATE OF FLORIDA

INQUIRY CONCERNING A JUDGE,
THE HONORABLE LYNN ROSENTHAL
No. 14-229

SC 15-_

STIPULATION
In this disciplinary proceeding, the Investigative Panel of the Florida Judicial

Qualifications Commission (hereafter, "JQC" or "the Commission") and Judge
Lynn Rosenthal, Circuit Judge for the 17th Judicial Circuit, present the following
Stipulation to this Court pursuant to Article V, Section 12 of the Florida
Constitution and Rule 6(j) of the Florida Judicial Qualifications Commission's
O

Rules.
1. Under Rule 6(j), the Investigative Panel "may reach agreement with a judge
O

ci

on discipline or disability, and such stipulation shall be transmitted directly to
the Supreme Court, to accept or reject."
2. On August 4, 2014, a Notice of Investigation, pursuant to JQC Rule 6(b), was
served on Judge Rosenthal. A hearing before the Investigative Panel of the
Commission was held in Jacksonville, Florida on December 5, 2014 at which
Judge Rosenthal appeared with counsel, and testified under oath. In light of

the Judge's testimony, the Investigative Panel issued an Amended Notice of
Investigation, dated February 9, 2015. Pursuant to the Amended Notice of
Investigation, the Judge provided further information to the Investigative
Panel that seemed to contradict, in part, her previous testimony and
responses. Seeking further clarification, the Panel issued a Second Amended
Notice of Investigation, dated March 17, 2015. Pursuant to this Second
Amended Notice of Investigation, Judge Rosenthal appeared at the June 5,
2015, meeting of the Investigative Panel, with new counsel, and again

provided testimony under oath, correcting parts of her previous testimony.
At the conclusion of that meeting, the Investigative Panel approved, by a
majority vote, the finding of probable cause, and the commencement of

formal charges pursuant to JQC Rule 6(f).
3. In light of the facts, and Judge Rosenthal's responses to the Panel's inquiries,
the Investigative Panel respectfully submits that the interest of justice and
sound judicial administration is best served by entering into this Stipulation

regarding the matters at issue, and by the approval of the Findings and
Recommendations which accompany this Stipulation.
4. The allegations in the Notice of Formal Charges originate from a May 27,

2014, DUI investigation, involving allegations that Judge Rosenthal had
caused property damage while operating her vehicle while impaired. By
2

letter dated June 3, 2014, counsel for Judge Rosenthal provided notice of the
incident to the JQC.

The Judge has admitted that she did drive while

impaired, but believes that she became involuntarily impaired by an
incorrectly dosed prescription of the powerful sleep aid Ambien CR.' The
Judge has provided satisfactory, credible evidence demonstrating that her
doctor did prescribe an incorrect dose, and that after taking it for the first
time the night before this incident, the Judge was completely unaware of how
the medication was affecting her on the morning of this incident. While
satisfied that the DUI matter was an issue outside the Judge's control and
unlikely to ever occur again, the Panel nonetheless sought to address several
concerns that arose prior to and during the JQC process. The specific areas
of concem are:
a. On the morning of May 27, 2014, an officer conducting the

investigation into Judge Rosenthal's DUI, noted some damage to the
Judge's car that did not appear consistent with the circumstances of her
collision with a patrol car and gate in the Courthouse parking lot. In
attempting to explain how that damage occurred, Judge Rosenthal
' The State Attorney reduced Judge Rosenthal's criminal charges from DUI to Reckless Driving,
to which she pled no contest, and was sentenced to probation (the terms of which included 25
hours of Community service, the completion of a basic victim impact panel, and a substance
abuse evaluation). As of July 23, 2014, Judge Rosenthal has successfully completed her
probation requirements.
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produced her cell phone and played a video that she had recorded
while driving to work that morning. She told the officer that her video
showed an unidentified truck attempting to run her off the road. Judge
Rosenthal voluntarily showed that video to the officer. The officer
reported that the video does not show a truck attempting to run the
Judge's car off the road, but rather, depicts the Judge's vehicle
weaving in and out of traffic, and then drifting into the breakdown lane

where it collides with, and sideswipes the guard wall. In preparing to
investigate the Judge's DUI, the Investigative Panel of the JQC issued
its first Notice of Investigation, making reference to the video recorded
by the Judge. After receiving the Notice of Investigation, the Judge
gave her cell phone, which had been returned to her by law

enforcement, to her husband, who deleted the entire contents of the
phone, including the Judge's video. When asked why she would not
preserve evidence that was referenced in Notice of Investigation, the
Judge apologized, expressing her belief that the video was not an issue
since she had already acknowledged being impaired while driving to
work that morning. As a result of the Judge's actions, the Commission
was unable to independently review the video.
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b. After unsuccessfully attempting the field sobriety exercises on the

morning of May 27, 2014, the Judge was arrested on DUI charges.
The officer noted that because of the Judge's clearly impaired

condition, and the lack of any signs of alcohol use, he believed that the
Judge may have been under the influence of some kind of narcotic
drug. At the police station, the Judge was requested to provide a urine

and blood sample. Judge Rosenthal agreed to provide a breath sample

only, which registered .000/.000, indicating that alcohol was not
present.

Continuing in his belief that the Judge was under the

influence of some kind of narcotic, the officer again requested that
Judge Rosenthal provide a urine and blood sample. The Judge again,
refused, expressing concern about the sanitary nature of the holding

facility. During questioning by the Commission in December of 2014,
Judge Rosenthal testified that it was her recollection that she "tried

desperately to have her urine [sample] collected," and that she "made
[that] request multiple times."

She further stated that the officer

"refused to give [her] a cup." This is contrary to the video and
recollection of the investigating officer. The Judge has, nonetheless,
indicated that it was a mistake not to agree to the officer's request for

blood and urine, and has apologized accordingly.
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During the

December 5 hearing, Judge Rosenthal further testified to the
Commission that the reason she didn't want her blood taken was that

the police station was "unsanitary." On June 5, during her second
appearance before the Commission, Judge Rosenthal again testified
that the reason she didn't provide a blood sample is that the room she
was in was "unsanitary," and "filthy." The Judge stated that she did not
recall being told by the investigating officer that her blood would be

drawn in an ambulance, although that exchange is on video.

In

defending her recollection of events, Judge Rosenthal has repeatedly
stated her belief, and provided some documentation to the effect, that
the Ambien CR, which caused her serious impairment, also affected
her memory of the events that morning. In reviewing this matter, the
Commission was concerned about the contradicting and, at times, selfserving nature of the Judge's testimony.
c. In attempting to determine if any additional medication may have been
acting in concert with the Ambien CR on the morning of the incident,
the JQC made repeated requests to the Judge through her prior counsel
for a listing of all prescription drugs that she was prescribed and taking
at the time of the incident. The Commission's efforts were frustrated
by the Judge's first response, in which she provided only an insurance
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prescription fill history with her doctors' names redacted. Ultimately,

after two Amended Notices were provided, the Judge supplemented
her response providing a complete list of medications along with the
names of all doctors. These subsequent disclosures by the Judge
revealed medication that was legally provided by her doctor, but not

listed on the prescription fill history. The Judge has further apologized
for not providing all medical information after the first JQC Notice
was issued.
d. During her December 5, 2014, appearance before the Investigative

Panel, Judge Rosenthal was asked if she was still taking Ambien CR.
In response to that question, the Judge replied that she, "take[s]
nothing." Appearing before the Commission again on June 5, 2015,

Judge Rosenthal admitted that she is continuing to take daily

medication, and had, in fact, taken daily medication on December 5,
the day she told the Commission that she "take[s] nothing."

5. During her June 5, 2015, hearing before the Commission, Judge Rosenthal
accepted responsibility and apologized for the incorrect and misleading
statement that she made regarding her continued use of medication after the
DUI.

She further apologized for

providing the partial insurance claim

history, and not providing all of the pertinent medical information from the
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start. The Judge also apologized and accepted responsibility for the erasure
of the video from her cell phone and, again, explained that she believed that
since her impairment was not in question, the video was not relevant to the

Commission's inquiry. Judge Rosenthal also disclosed to the Commission
that before, during, and after the events of May 27, 2014, and indeed,

throughout much of the JQC's inquiry, she has been dealing with a very
stressful, and sensitive personal family crisis.
6. Judge Rosenthal now accepts full responsibility for the conduct set forth
above, and admits that it should not have occurred. She deeply regrets and

apologizes for the disrepute that her actions have brought upon her Court, her
colleagues and constituents in Broward County, and the entire Florida

judiciary.
7. Guided by the circumstances set forth above, and the decisions in In re Leon,

440 So. 2d 1267 (Fla. 1983), In re Holloway, 832 So. 2d 716, (Fla. 2002), h
re Hawkins, SC12-2495 (Fla. Oct. 30, 2014), and In re Recksiedler, SC15311 (Fla. Apr. 9, 2015), the Investigative Panel and Judge Rosenthal have
reached an agreement regarding what both parties believe is the appropriate
discipline under the facts and circumstances outlined above. Consequently,
the

Investigative

Panel

has

concurrently

filed

Findings

and

Recommendations of Discipline with the Court. Judge Rosenthal does not
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contest the Findings and Recommendations and waives a plenary hearing

before the Hearing Panel of the Commission, if the Findings and
Recommendations of Discipline are accepted by the Court.
8. The parties acknowledge and understand that this Stipulation and attached
Findings and Recommendations of Discipline are subject to the review and

approval of this Court. The parties acknowledge and understand that this
Stipulation and Findings and Recommendations of Discipline may be
rejected by the Court, and in that event this matter may be returned to the
Hearing Panel for a final plenary hearing. In such event, the parties agree that
none of the statements in the Stipulation (or the attached Findings and
Recommendations of Discipline) are admissible in that hearing for any

purpose. The parties fuither agree that none of the negotiations related to this
Stipulation are admissible for any purpose.
9. The parties agree that oral argument before this Court is not necessary in
light of the record, the nature of the charges, the contents of this Stipulation,
and the attached Findings and Recommendation of Discipline. As previously
noted, Judge Rosenthal waives her right to fuither hearings if they are
accepted.

Dated thi

f August, 2015.
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