
IN THE DISTRICT COURT OF APPEAL OF FLORIDA
FIFTH DISTRICT

WILLIAM WILLIAMS,

Appellant,

v. Case No. 5D14-3543

STATE OF FLORIDA,

Appellee.

NOTICE TO INVOKE DISCRETIONARY
JURISDICTION OF SUPREME COURT

NOTICE IS GIVEN that William Williams, Defendant in the County Court and

C O
Appellant in the Fifth District Court of Appeals and invokes the discretionary

jurisdiction of the supreme court to review the decision of this court rendered July 1,

2015, see Rule 9.020(h). The decision expressly declares valid a state statute and/or

expressly construes a provision of the state or federal constitution and/or expressly and

directly conflicts with a decision of another district court of appeal or of the supreme

court on the same question of law.

CERTIFICATE OF COMPLIANCE

Counsel for Appellant does hereby certify

prepared in Times New Roman 14 point font.

that the foregoing document was

I hereby certify that the above and foregoing is a
true copy of instrument filed in my office.

JOANNE R SIMMONS, CLERK
DISTRICT COURT OF APPEAL OF

RID , FIFTH STRICT C

Per
. .... . . Deputy Clerk



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing has been furnished this

ay of July 2015, to Office of the Attorney General, 444 Seabreeze Blvd.,

Suite 500, Daytona Beach, Florida, 32118, at crimappdub myfloridalegal.com.

AARON D. DELGADO, ESQUIRE
Florida Bar No. 0796271
227 Seabreeze Blvd.
Daytona Beach, FL 32118
Telephone: (386) 255-1400
Facsimile: (386)255-8100
Attorney for Appellant
adelgado@communitylaw0nn.com

ERId A. LATIN Y,
Florida Bar No. 0302831
227 Seabreeze Boulevard
Daytona Beach, FL 32118
Telephone: (3 86) 255-1400
Facsimile: (386) 255-8100
Attorney for Appellant
eiatinsky@cemmunitylawúrm.com

1

2



E-Copy Received Oct 3, 2014 9:22 AM

IN THE COUNTY COURT, SEVENTI o
JUDICIAL CIRCUlT IN AND FOR
VOLUSIA COUNTY, FLORIDA

WILLIAM WILLIAMS COUNTY COURTNO.: 13-314873MMDB
Appellant.

COUNTY JUDGE: SCHUMANN
VS.

STATE OF FLORIDA,
Appellee.

QRDER

THIS CAUSE having been brought to the attention of the court by the defense "Motion

for Finding of Partial Indigency For Costs on Appeal" and the comt having considered the

motion and being otherwise appraised of the premises, it is

ORDERED AND ADJUDGED the motion is GRANTED, and the Defendant is found

to be indigent for purposes of costs on Appeal. The costs ofpreparing the record-on-appeal are

to be borne by the County ofVolusia.

DONE AND ORDERED in Chambers at Daytona Beach, Volusia County, Florida, this

day of , 2014.

F ONORABLE BELLE B, SCHUMANN
c COUNTY COURT JUDOE

| hereby certify that the above and foregoing is a
true copy of instrument filed in myoffice.

JOANNE R SIMMONS, CLERK
DISTRICT COURT OF APPEAL OF 9�042

L RIDA, IFTH TRICT

cc: Eric A. Latinsky, Esquire Deputy Clerk
Office ofthe State Attorney
JAC
Volusia Reporting Company

UJS A COUNTY

m



IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT

WILLIAM WILLIAMS,

Appellant,

v.

STATE OF FLORIDA,

Appellee.

Opinion filed June 5, 2015

Appeal from the County
Court for Volusia County,
Belle B. Schumann, Judge.

Eric A. Latinsky and Aaron D. Delgado, of
Damore, Delgado, Romanik & Rawlins,
Daytona Beach, for Appellant.

Pamela Jo Bondi, Attorney General,
Tallahassee, and Kristen L. Davenport,
Assistant Attorney General, Daytona
Beach, for Appellee.

COHEN, J.

NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTION FOR REHEARING AND
DISPOSITION THEREOF IF FILED

Case No. SD14-3543

William Williams appeals the denial of his dispositive motion to dismiss after

being convicted under Florida's "Refusal to Submit" statute.' He argues that the statute,

as applied to him, violates the Fourth Amendment-specifically, the Supreme Court's

recent decision in Missouri v. McNeely, 133 S. Ct. 1552 (2013)-and the
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unconstitutional conditions doctrine. The issue presented, boiled down to its essence, is

whether it is unconstitutional to punish a person criminally for refusing to submit to a

breath-alcohol test when the officer conducting the test does not have a warrant.

hold that it is not and affirm.

We

On October 4, 2013, at approximately 10:17 p.m., Williams was arrested for

driving under the influence. Less than twenty minutes later, the arresting officer asked

Williams to submit to a breath test to determine his blood-alcohol content; he refused.
<

The officer did not have a warrant. Williams was then issued five uniform traffic

citations, including a citation for Refusal to Submit in violation of section 316.1939,

Florida Statutes. That section provides, in pertinent part:

(1) Any person who has refused to submit to a chemical or
physical test of his or her breath, blood, or urine, as
described in s. 316.1932, and whose driving privilege was
previously suspended for a prior refusal to submit to a lawful
test of his or her breath, urine, or blood, and:

(a) Who the arresting law enforcement officer had probable
cause to believe was driving or in actual physical control of a
motor vehicle in this state while under the influence of
alcoholic beverages, chemical substances, or controlled
substances;

(b) Who was placed under lawful arrest for a violation of s.
316.193 unless such test was requested pursuant to s.
316.1932(1)(c);

(c) Who was informed that, if he or she refused to submit to
such test, his or her privilege to operate a motor vehicle
would be suspended for a period of 1 year or, in the case of
a second or subsequent refusal, for a period of 18 months;

(d) Who was informed that a refusal to submit to a lawful test
of his or her breath, urine, or blood, if his or her driving
privilege has been previously suspended for a prior refusal
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to submit to a lawful test of his or her breath, urine, or blood,
is a misdemeanor; and

(e) Who, after having been so informed, refused to submit to
any such test when requested to do so by a law enforcement
officer or correctional officer

commits a misdemeanor of the first degree and is subject to
punishment as provided in s. 775.082 or s. 775.083.

§ 316.1939, Fla. Stat. (2013).

Williams filed a motion to dismiss the Refusal to Submit charge, arguing that the

statute is unconstitutional as applied. For purposes of the motion, the parties stipulated

that: (1) the police had probable cause to ask Williams to submit to a breath test; (2) the

initial stop of Williams' vehicle was lawful; (3) Williams refused to take the breath test;

(4) Williams' driving record reflected a prior refusal to submit to a breath test; and (5) the

motion to dismiss was dispositive as to the Refusal to Submit charge.

The county court denied the motion to dismiss and certified the

question as one of great public importance:

If the implied[-]consent statute provides consent to search as
an exception to the Fourth Amendment warrant requirement,
then can that consent be withdrawn by refusal to submit to
an otherwise lawful test of breath, blood or urine and can the
second such refusal be punishable as a criminal offense?

following

The court then accepted Williams' no contest plea, which specifically reserved the right

to appeal the denial of the motion to dismiss. Williams was sentenced to two days'

imprisonment, with two days' credit for time served. This appeal followed.
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Under the unconstitutional conditions doctrine, "the government may not deny a

benefit to a person because he exercises a constitutional right." Koontz v. St. Johns

River Water Mgmt. Dist., 133 S. Ct. 2586, 2594 (2013) (quoting Regan v. Taxation With

Representation of Wash., 461 U.S. 540, 545 (1983)). This doctrine "vindicates the

Constitution's enumerated rights by preventing the government from coercing peoWie

into giving them up." li in other words, "[w]hat the state may not do directly[,] it may not

do indirectly." Lebron v. Sec'y, Fla. Dep't of Child. & Fam., 710 F.3d 1202, 1217 (11th

Cir. 2013) (quoting Bailey v. Alabama, 219 U.S. 219, 244 (1911)). However, the

Constitution does not prohibit '"every government-imposed choice in the criminal

process that has the effect of discouraging the exercise of constitutional rights."' Jenkins

v. Anderson, 447 U.S. 231, 236 (1980) (quoting Chaffin v. Stynchcombe, 412 U.S. 17,

30 (1973)).

The most compelling case in support of Williams' position is Camara v. Municipal

Court of San Francisco, 387 U.S. 523 (1967), although it is not clear whether its

reasoning was based on the unconstitutional conditions doctrine or some other

rationale.2 In that case, the defendant was charged criminally with violating the San

Francisco Housing Code because he refused to permit a warrantless inspection of his

residence. E at 525. He alleged that the ordinance authorizing such inspections was

facially unconstitutional. E Preliminarily, the Supreme Court stated that "except in
t

certain carefully defined classes of cases, a search of private property without proper

consent is 'unreasonable' unless it has been authorized by a valid search warrant." R

2 Camara, like this case, was arguably not an unconstitutional conditions doctrine
case because no administrative right or privilege was involved. M Rather, the issue was
whether it was permissible to punish a person criminally for exercising a constitutional
right.
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at 528-29. The Court concluded that the defendant "had a constitutional right to insist

that the inspectors obtain a warrant to search and that [the defendant] may not

constitutionally be convicted for refusing to consent to the inspection." Id. at 540.

Camara is distinguishable in some important respects. Most importantly, section

316.1939, Florida Statutes, criminalizes the refusal to submit to a breath test only if the

officer had probable cause to believe the driver was under the influence. See §

316.1939(1)(a), Fla. Stat. (2013). By contrast, the statute in Camara allowed

suspicionless searches. See Camara, 387 U.S. at 526; accord State v. Birchfield. 858

N.W.2d 302, 308 (N.D. 2015) (distinguishing Camara on this basis). Nevertheless, we

agree with Williams that its general reasoning is applicable to this case. If Williams had

a Fourth Amendment right to refuse a breath test, criminalizing his assertion of that right

would be unconstitutional. To conclude otherwise would allow the State to do indirectly

what it cannot do directly. Therefore, we must determine whether the arresting officer

had a legal right to search Williams, in the form of a breath test, without a warrant.

The Fourth Amendment provides that "[t]he right of the people to be secure in

their persons, houses, papers, and effects, against unreasonable searches and

seizures, shall not be violated, and no Warrants shall issue, but upon probable cause . .

. ." U.S. Const. amend. IV. A breath-alcohol test is a search subject to Fourth

Amendment protections. Skinner v. Ry. Labor Execs. Ass'n, 489 U.S. 602, 616-17

(1989); see also Maryland v. King, 133 S. Ct. 1958, 1968-69 (2013) ("Virtually any

'intrusio[n] into the human body,' will work an invasion of 'cherished personal security'

that is subject to constitutional scrutiny." (alteration in original) (citations omitted)).
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Generally, warrantless searches are presumptively unreasonable unless they fall

within a recognized exception to the warrant requirement. See, e.g., Missouri v.

McNeely, 133 S. Ct. 1552, 1558 (2013). The warrant requirement ensures that

"inferences to support the search '[are) drawn by a neutral and detached magistrate

instead of being judged by the officer engaged in the often competitive enterprise of

ferreting out crime.'" Schmerber v. California, 384 U.S. 757, 770 (1966) (quoting

Johnson v. United States, 333 U.S. 10, 13-14 (1948)).

In Schmerber, the Supreme Court addressed blood-alcohol tests in the context of

the Fourth Amendment. The issue was whether a warrantless blood draw based upon

probable cause was admissible. kL at 766-67. The Court considered whether the test

was permissible under the warrant exception for searches incident to arrest and

indicated that it was not, reasoning that the considerations that the search-incident-to-

arrest doctrine was founded upon have "little applicability with respect to searches

involving intrusions beyond the body's surface." See id. at 769-70 ("[T]he mere fact of a

lawful arrest does not end our inquiry."). The Court also noted that the fundamental

privacy interests in one's body outweighed the risk that evidence may disappear:

The interests in human dignity and privacy which the Fourth
Amendment protects forbid any such intrusions on the mere
chance that desired evidence might be obtained. In the
absence of a clear indication that in fact such evidence will
be found, these fundamental human interests require law
officers to suffer the risk that such evidence may disappear
unless there is an immediate search.

at 769-70. The Court ultimately concluded, however, that the blood test did not

require a warrant:

The officer in the present case . . . might reasonably have
believed that he was confronted with an emergency, in which
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the delay necessary to obtain a warrant, under the
circumstances, threatened "the destruction of evidence[.]"
We are told that the percentage of alcohol in the blood
begins to diminish shortly after drinking stops, as the body
functions to eliminate it from the system. Particularly in a
case such as this, where time had to be taken to bring the
accused to a hospital and to investigate the scene of the
accident, there was no time to seek out a magistrate and
secure a warrant. Given these special facts, we conclude
that the attempt to secure evidence of blood-alcohol content
in this case was an appropriate incident to petitioner's arrest.

E at 770-71 (citation omitted). Accordingly, the Court held that the defendant's Fourth

Amendment rights had not been violated. Id... at 772. Although Schmerber was not

explicit about what exception to the warrant requirement the blood test fell under,

subsequent cases have recognized that Schmerber relied on the exigent-circumstances

exception. See, e.g., McNeely, 133 S. Ct. at 1558-59; Skinner, 489 U.S. at 642-43

(Marshall, J., dissenting).

After Schmerber, disagreement arose in the lower courts regarding whether

Schmerber mandated a per se rule that warrantless blood tests were always reasonable

because of the inherent evanescence of blood-alcohol content ("BAC") evidence. See

McNeely, 133 S. Ct. at 1558. That disagreement was resolved in McNeely. See id.

In McNeely, the Court was asked to determine "whether the natural

metabolization of alcohol in the bloodstream presents a per se exigency that justifies an

exception to the Fourth Amendment's warrant requirement for nonconsensual blood

testing in all drunk-driving cases." E at 1556. It concluded that a per se exigency did

not exist in drunk-driving cases, and that exigencies must always be examined case-by-

case based on the totality of the circumstances. R It stated that, absent a warrant, "'the

fact-specific nature of the reasonableness inquiry,' demands that we evaluate each
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case of alleged exigency based 'on its own facts and circumstances.'" E at 1559

(citations omitted).

The Court acknowledged that BAC ·evidence is problematic because "an

individual's alcohol level gradually declines soon after he stops drinking," and thus, "a

significant delay in testing will negatively affect the probative value of the results." E at
t

1561. But the Court dismissed this concern, finding that this exigency did not warrant

departure from the careful case-by-case assessment of exigency that the Fourth

Amendment requires. See id. The Court's reasoning appears to have been based on

two key facts. First, diminishing BAC is different from other destruction-of-evidence

scenarios. With some types of destructible evidence, law enforcement is truly

confronted with a "now or never" situation, such as when an arrestee can immediately

and permanently destroy the evidence. E at 1561. By contrast, BAC evidence

"naturally dissipates over time in a gradual and relatively predictable manner." 1 As

such, experts can often work backwards from the BAC at the time the blood sample is

taken to determine the BAC at the time of the alleged offense. E at 1563. Second, the

Court noted that advances made in the forty-seven years since Schmerber allowed for

more expeditious processing of warrants. E at 1561-62. For instance, the Federal

Rules of Criminal Procedure permit magistrates to issue warrants over the telephone

a Although it is not our function to question the assumptions underlying Supreme
Court decisions, we note that the practicality of securing expert witnesses in the typical
driving-under-the-influence case is questionable because of availability and cost. In
addition, technology has no doubt made the securing of warrants easier, but the
suggestion that an arresting officer in a DUI case can realistically secure a search
warrant expeditiously, especially in the middle of the night, is questionable. And, in
Florida, by statute, a warrant is generally not available in a misdemeanor drunk driving
case. See § 933.02, Fla. Stat. (2013); State v. Geiss, 70 So. 3d 642 (Fla. 5th DCA
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In sum, the Court concluded that "[i]n those drunk-driving investigations where

police officers can reasonably obtain a warrant before a blood sample can be drawn

without significantly undermining the efficacy of the search, the Fourth Amendment

mandates that they do so." E at 1561. Nevertheless, the Court noted that, in some

cases, "exigent circumstances justifying a warrantless blood sample may arise in the

regular course of law enforcement due to delays from the warrant application process."

at 1563.

Notably, in section Ill of the McNeely opinion, a plurality of the Court recognized

that states have "a broad range of legal tools," including implied-consent laws, "to

enforce their drunk-driving laws and to secure BAC evidence without undertaking

warrantless nonconsensual blood draws." E at 1566. The plurality went on to explain

that implied-consent laws "impose significant consequences when a motorist withdraws

consent; typically the motorist's driver's license is immediately suspended or revoked,

and most States allow the motorist's refusal to take a BAC test to be used as evidence

against him in a subsequent criminal prosecution." E at 1566. The plurality did not,

however, mention criminal penalties for withdrawing consent. Therefore, although some

courts have inferred a great deal from section Ill of the McNeely opinion, we do not find

this section to be dispositive.

Because pre-McNeely Florida case law simply cited Schmerber, no Florida case

specifically states what exception to the warrant requirement, if any, applies to breath-

alcohol tests conducted immediately after a DUI arrest. As such, this is an issue of first

impression. Courts in other jurisdictions have found that warrantless breath tests are

2011).
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justified under one of three potentially applicable exceptions to the warrant requirement:

(1) consent; (2) search incident to arrest; or (3) general reasonableness. We address

each of these exceptions in turn. Ultimately, we hold that warrantless breath-alcohol

tests are justified as reasonable under the Fourth Amendment, even though they do not

fall under a specific categorical exception to the warrant requirement.

IV.

The State argues that the consent exception to the warrant requirement applies

to the facts of this case; thus, we will address that potential exception first. Because

Williams did not expressly consent to the breath test-in fact, he did exactly the

opposite-the issue is whether he impliedly consented by obtaining a driver's license in

Florida and choosing to drive on Florida roads on the night in question. Under Florida

law, any person who operates a motor vehicle within the State is "deemed to have given

his or her consent to submit to an approved chemical test . . . for the purpose of

determining the alcoholic content of his or her blood or breath . . . ." §

316.1932(1)(a)1.a., Fla. Stat. (2013).

Although this appears to be an issue of first impression in Florida, several other

states' appellate and supreme courts have considered this issue, with varying results.

The vast majority of courts have found that statutory implied consent is not equivalent to

Fourth Amendment consent.4 We agree.

4 See, e.g., Arizona v. Butler, 302 P.3d 609, 613 (Ariz. 2013) (en banc) ("We hold
now that, independent of [the implied-consent statute), the Fourth Amendment requires
an arrestee's consent to be voluntary to justify a warrantless blood draw."); Idaho v.
Wulff, 337 P.3d 575, 581-82 (Idaho 2014) (holding that idaho's implied-consent statute
was not valid exception to warrant requirement, noting "irrevocable implied consent
operates as a per se rule that cannot fit under the consent exception because it does
not always analyze the voluntariness of that consent. Voluntariness has always been
analyzed under the totality of the circumstances approach . . . ."); South Dakota v.

10



Valid consent has long been recognized as a "jealously and carefully drawn"

exception to the warrant requirement. See Georgia v. Randolph, 547 U.S. 103, 109
t

(2006) (quoting Jones v. United States, 357 U.S. 493, 499 (1958)). For a search based

upon the consent exception to be valid, the consent must be given freely and

voluntarily; it cannot be the product of coercion. See, e.g., Norman v. State, 379 So. 2d

643, 646 (Fla. 1980) (citing Bumper v. North Carolina, 391 U.S. 543, 548 (1968)).

Voluntariness is a question of fact to be determined by the totality of the circumstances.

See Schneckloth v. Bustamonte, 412 U.S. 218, 248-49 (1973). Additionally, consent for

purposes of the Fourth Amendment is revocable and can be withdrawn at any time.

See, e.g., Smith v. State, 753 So. 2d 713, 715 (Fla. 2d DCA 2000).

On the other hand, statutory implied consent-at least according to the State's

position-is irrevocable. Even if Williams impliedly consented to the breath test when he

received his driver's license and chose to drive on Florida roads, he explicitly revoked

Fierro, 853 N.W.2d 235, 242-43 (S.D. 2014) ("The State's argument that Fierro
consented to the compelled, warrantless blood draw without any right to refuse pursuant
to [the implied-consent statute] does not fit within the consent exception to the warrant
requirement. The court's findings of fact confirm that Fierro did not consent to the
withdrawal of her blood . . . . The record demonstrates that Fierro verbally and
physically refused to provide a sample. . . . These actions taken in their totality can
hardly be taken as 'consent' by constitutional standards, and furthermore. even if
consent were actually given, Fierro verbally and physically revoked such consent by her
actions." (footnote omitted)); Tennessee v. Wells, No. M2013-01145-CCA-R9-CD, 2014
WL 4977356, *13 (Tenn. Ct. Crim. App. Oct. 6, 2014); Texas v. Villarreal, No. PD-0306-
14, 2014 WL 6734178, *1 (Tex. Ct. Crim. App. Nov. 26, 2014) ("[W]e conclude that the
warrantless, nonconsensual testing of a DWI suspect's blood [pursuant to the implied-
consent and mandatory blood-draw statutes] does not categorically fall within any
recognized exception to the Fourth Amendment's warrant requirement . . .. ."). But see
Hawaii v. Yong Shik Won, 332 P.3d 661, 680-81 (Haw. Ct. App. 2014) (suggesting,
without holding, that implied consent can be valid Fourth Amendment consent); Rowlev
v. Virginia, 629 S.E.2d 188, 191 (Va. Ct. App. 2006) (holding that search of defendant
was valid under consent exception to warrant requirement because defendant, like all
drivers, consented to submit breath samples by exercising legal privilege of driving).
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that consent when he refused to submit to the breath test. Furthermore, statutory

implied consent is not necessarily given freely and voluntarily. Thus, allowing implied-

consent statutes to constitute a per se, categorical exception to the warrant requirement

would make a mockery of the many precedential Supreme Court cases that hold that

voluntariness must be determined based on the totality of the circumstances.

We also find it improbable that the Supreme Court would mention implied-

consent statutes in McNeely, yet completely ignore this important potential exception to

the warrant requirement. In McNeely, the Court recognized that nearly every state had

an implied-consent statute, including Missouri. See 133 S. Ct. at 1566. When McNeely

was arrested, he was told that refusal to submit to the test would lead to the revocation

of his driver's license and could be used against him in future prosecutions. Id. at 1557

Still, the Court in McNeely assumed that he had not consented. See id. at 1556 (framing

issue as "nonconsensual" blood testing). Allowing implied consent to constitute a per se

warrant exception would devour the McNeely rule and contradict McNeely's general

reasoning that these cases must be decided using a totality-of-the-circumstances

approach.

Therefore, we choose to follow the majority of courts, including all of the state

supreme courts that have addressed this issue, in holding that statutory implied consent

does not constitute a per se exception to the warrant requirement. Williams did not

necessarily consent to a breath test when he got behind the wheel of his car that night.

To the extent that he did, he revoked that consent when he affirmatively refused the

breath test.
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At least one state s.upreme court has found warrantless breath tests to be

permissible under the search-incident-to-arrest exception to the warrant requirement.

See Minnesota v. Bernard, 859 N.W.2d 762 (Minn. 2015). Although neither party raised

this issue here, we believe it necessary to address this potentially applicable exception.

We conclude that a warrantless breath test of Williams would not have been justified

under the search-incident-to-arrest exception.

The search-incident-to-arrest exception allows police to search an arrestee's

person and "the space within an arrestee's 'immediate control.'" Arizona v. Gant, 556

U.S. 332, 335 (2009) (citation omitted). The two rationales underlying this exception are

officer safety and preservation of evidence. See id.; Chimel v. California, 395 U.S. 752,

763 (1969) ("[l]t is reasonable for the arresting officer to search the person arrested in

order to remove any weapons . . . [and] for the arresting officer to search for and seize

any evidence on the arrestee's person in order to prevent its concealment or

destruction."), abrogation on other grounds recognized by Davis v. United States, 131

S. Ct. 2419, 2424 (2011).

Recently, the Minnesota Supreme Court, dealing with an issue almost identical to

the one presented here, held that breath-alcohol tests were valid warrantless searches

under the search-incident-to-arrest doctrine. Seee Bernard, 859 N.W.2d at 772. We

disagree with the Minnesota Supreme Court's conclusion and reasoning for several

reasons.

First, and most importantly, breath-alcohol tests are not justified by either of the

rationales for the exception. See Chimel, 395 U.S. at 762 ("[T]he scope of a

[warrantless] search must be 'strictly tied to and justified by' the circumstances which
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rendered its initiation permissible." (citing Terry v. Ohio, 392 U.S. 1, 19 (1968))). Officers

do not need to perform the tests for their own safety, nor do they need to perform the

test to keep the suspect from destroying evidence. Unlike physical evidence, an

arrestee is incapable of actively destroying the evidence of his or her BAC. Cf. Gant,

556 U.S. at 339 ("'[l]f there is no possibility that an arrestee could reach into the area

that law enforcement officers seek to search, both justifications for the search-incident-

to-arrest exception are absent and the rule does not apply.'" (citation omitted)).

Schmerber, 384 U.S. at 769 (observing that search-incident-to-arrest cases rest on fact

that "there may be more immediate danger of concealed weapons or of destruction of

evidence under the direct control of the accused" (emphasis added)). To the extent that

an exigent circumstance is presented by the evanescent nature of BAC, that reasoning

was specifically rejected in McNeely. See generally 133 S. Ct. at 1552. Moreover, the

concerns underlying the search-incident-to-arrest exception "have little applicability with

respect to searches involving intrusions beyond the body's surface." Schmerber, 384

U.S. at 769. See generally Bernard, 859 N.W. 2d at 774-780, (Page, J., and Stras, J.

dissenting jointly) (dissenting with well-reasoned analysis of why search-incident-to-

arrest exception does not apply to breath tests). Thus, although Williams had been

validly arrested prior to the request for a breath test, the search-incident-to-arrest

exception is inapplicable.

Finally, it must be determined whether a warrantless post-arrest breath test is

permissible under a general reasonableness test. Notably, while relying upon different

rationales, not a single court that has dealt with a criminal refusal-to-submit statute, like

the one here, has struck it down as unconstitutional. See Hawaii v. Yonq Shik Won, 332
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P.3d 661 (Haw. Ct. App. 2014); Bernard, 859 N.W.2d 762; North Dakota v. Birchfield,

858 N.W.2d 302 (N.D. 2015). Likewise, we conclude that section 316.1939, Florida

Statutes, as applied to Williams, is constitutional. As previously discussed, we reject the

Minnesota Supreme Court's reasoning that the statute is constitutional because a

warrantless breath test is permissible as a search incident to arrest. Instead, we find

that a warrantless breath test upon a person who has been arrested for driving under

the influence is constitutional because it satisfies the general reasonableness

requirement of the Fourth Amendment.

The Fourth Amendment prohibits unreasonable searches and seizures. U S.

Const. amend. IV. Although McNeely held that the diminishing nature of BAC did not

justify a per se exception to the warrant requirement, it did not foreclose the possibility

that a warrantless blood or breath test could sometimes be permissible. Rather, it

merely held that the court must examine the totality of the circumstances. After all, "the

touchstone of the Fourth Amendment is reasonableness." King, 133 S. Ct. at 1970.

Recently, the Supreme Court explained that some searches do not require a

warrant, even if they do not fall under a specific, recognized exception:

In some circumstances, such as "[w]hen faced with special
law enforcement needs,Isl diminished expectations of
privacy, minimal intrusions, or the like, the Court has found
that certain general, or individual, circumstances may render
a warrantless search or seizure reasonable." Those
circumstances diminish the need for a warrant, either .
because "the public interest is such that neither a warrant
nor probable cause is required," or because an individual is

5 The "special needs" exception, which allows-for example-breath-alcohol
tests at "check points," does not apply in this case because that exception requires that
the main purpose of the search not be a "general interest in crime control." See, e.g.,
Lynch v. City of New York, 589 F.3d 94, 100 (2d Cir. 2009) (citing City of Indianapolis v.
Edmond, 531 U.S. 32, 37 (2000)).
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already on notice, for instance because of his employment,
that some reasonable police intrusion on his privacy is to be
expected. The need for a warrant is perhaps least when the
search involves no discretion that could properly be limited
by the "interpo[lation of] a neutral magistrate between the
citizen and the law enforcement officer."

E at 1969-70 (citations omitted). The Court further clarified: "To say that no warrant is

required is merely to acknowledge that 'rather than employing a per se rule of

unreasonableness, we balance the privacy-related and law enforcement-related

concerns to determine if the intrusion was reasonable.'" Id. at 1970 (citation omitted).

Under this traditional reasonableness standard, the court must weigh "the promotion of

legitimate governmental interests" against "the degree to which [the search] intrudes

upon an individual's privacy." E (alteration in original) (quoting Wyominq v. Houghton,

526 U.S. 295, 300 (1999)); accord United States v. Knights, 534 U.S. 112, 118 (2001)

("The search of [the defendant] was reasonable under our general Fourth Amendment

approach of 'examining the totality of the circumstances,' with the probation search

condition being a salient circumstance." (citation omitted)).

Here, balancing the State's legitimate interest against the degree to which the

breath-alcohol test would have intruded upon Williams' privacy, we conclude that the

warrantless test would have been reasonable under the Fourth Amendment. The State

clearly has a legitimate interest in decreasing and prosecuting drunk driving. See Mich.

Dep't of State Police v. Sitz, 496 U.S. 444, 451 (1990) ("No one can seriously dispute

the magnitude of the drunken driving problem or the States' interest in eradicating it.");

Birchfield, 858 N.W.2d at 309. The State's interest in "protecting lives, securing the

safety of our public roads, and deterring drivers from operating vehicles while

intoxicated is strong and compelling." Yong Shik Won, 332 P.3d at 681.
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Moreover, a breath test is minimally intrusive, which heavily favors finding it

reasonable. See Kin,q, 133 S. Ct. at 1969 ("The fact that an intrusion is negligible is of

central relevance to determining reasonableness, although it is still a search as the law

defines that term."). A breath-alcohol test is certainly less intrusive than the blood test at

issue in McNeely. See Yonq Shik Won, 332 P.3d at 679 ("'Unlike blood tests, breath

tests do not require piercing the skin and may be conducted safely outside a hospital

environment and with a minimum of inconvenience or embarrassment. Further, breath

tests reveal the level of alcohol in the [person's] bloodstream and nothing more

(quoting Skinner v. Ry. Labor Execs. Ass'n, 489 U.S. 602, 625 (1989))).

Finally, Williams' expectation of privacy was diminished, initially, because he was

driving on a public road. C_L California v. Carney, 471 U.S. 386, 391 (1985) ("[L]ess

rigorous warrant requirements govern [automobile searches] because the expectation of

privacy with respect to one's automobile is significantly less than that relating to one's

home or office. . . . These reduced expectations of privacy derive not from the fact that

the area to be searched is in plain view, but from the pervasive regulation of vehicles

capable of traveling on the public highways."). Although Williams' implied consent under

the Florida Statutes does not necessarily equal consent for purposes of the Fourth

Amendment, see supra, the implied-consent statute is still a factor to consider when

determining the driver's reasonable expectation of privacy. See Yong Shik Won, 332

P.3d at 681 ("[A] driver's objective expectation of privacy is further diminished by the

implied consent to breath testing imposed by statute, which gives a driver statutory

notice that if arrested for [DUl], 'some reasonable police intrusion on his [or her] privacy

is to be expected.'" (quoting King, 133 S. Ct. at 1969)). Williams' expectation of privacy
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was further diminished when he was arrested, based upon probable cause, for driving

under the influence. See liing, 133 S. Ct. at 1978 ("The expectations of privacy of an

individual taken into police custody 'necessarily [are] of a diminished scope."' (citation

omitted)).

In sum, balancing Williams' diminished expectation of privacy and the minimal

invasiveness of the search against the State's legitimate interest in curbing driving

under the influence leads us to conclude that a post-arrest warrantless breath-alcohol

test would have been permissible under the Fourth Amendment.

V.

In conclusion, Williams had no Fourth Amendment right to refuse the test

because, under the totality of the circumstances, a warrantless breath-alcohol test

would have been reasonable. Accordingly, no constitutional bar prohibits the State from

criminally punishing Williams for refusing the test.

AFFIRMED.

SAWAYA and ORFINGER, JJ., concur.
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