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STATEMENT OF FACTS

Respondent submts the following additions to Petitioner’s
Statenent of Facts:

For purposes of the notion to dismss, the parties stipul ated
that: (1) the initial stop of Petitioner's vehicle was lawful; (2)
the police had probable cause to ask Petitioner to subnmt to a
breath test; (3) Petitioner refused to take the breath test; (4)
Petitioner's driving record reflected a prior refusal to submt to
a breath test; and (5) the notion to dism ss was dispositive as to
the Refusal to Submt charge. (R 14-16).

The district court of appeal crafted a |engthy opinion
affirmng the trial court’s order denying the notion to dismss and
finding that the request for a breath test under the inplied
consent statute is a reasonabl e search under the Fourth Amendnent.

Wllians v. State, 167 So. 3d 483 (Fla. 5th DCA 2015). This Court

accepted jurisdiction to review that decision.



SUMVARY OF ARGUMENT

The district court properly affirmed the trial court’s order
denying the Defendant’s notion to dism ss. The United States
Suprene Court has not elimnated the states’ |ong-standing right to
condition the privilege of driving on consenting to a breath test
under certain limted circunmstances, nor has the Court so nuch as
hinted that the refusal to participate in such testing cannot be
subj ect to sanctions as delineated by the Legislature. Instead, to
the extent the Court has di scussed i nplied consent statutes at all,
it has cited themw th approval.

Florida’s statutory inplied consent schene, |ike those
t hroughout the country, requires that drivers consent to a
m nimal ly invasive breath test when arrested for driving under the
i nfluence of alcohol. The statute allows the arrestee to revoke
his consent and avoid a search, but this choice subjects the
individual to civil and crimnal penalties.

Thi s statute does not create an unconstitutional condition, as
the condition inposed (consent to a breath test) is directly
related to the privilege granted (sober driving). Further, no
warrant is needed to search a driver’s breath under this statute,
where the search i s based on vol untary consent, where the search is
a proper search incident to a |lawful arrest, and where the search

is a reasonabl e search under the Fourth Anendnent.



ARGUMENT
THE DI STRICT COURT OF APPEAL
PROPERLY CONCLUDED THAT THE | MPLI ED
CONSENT STATUTE | S CONSTI TUTI ONAL

The Defendant asks this Court to find that Florida s inplied
consent statute is unconstitutional. No precedent fromthis Court
or the United States Suprenme Court requires such a result, and the
district court of appeal properly rejected the Defendant’s
argunent .

The Florida Legislature has determned that the privilege to
drive nmust be conditioned on consent toa mnimally invasive breath
test when the driver has been arrested for driving under the
I nfl uence of alcohol. This is a valid condition properly attached
to the granting of this privilege. A person arrested for driving
under the influence has no constitutional right to refuse this
search. Wiile an arrestee may, as a matter of statutory grace,
wi thdraw that consent to a breath test, such a refusal carries
consequences delineated by statute, and those consequences were

properly applied here.

Standard of Review

In determning the validity of a statute, courts are bound by
the premse that all doubts nust be resolved in favor of the

statute’s constitutionality. See, e.qg., State v. Stalder, 630 So.

2d 1072, 1076 (Fla. 1994). Further, if there is any way to
construe the statute in a constitutional nanner, it nust be
construed in such a way, as |long as such construction is consi stent

3



wth legislative intent and does not effectively rewite the
statute. 1d.

The statute at issue hereis part of Florida s inplied consent
scheme, providing as follows:

Any person who has refused to submit to a chem cal or
physical test of his or her breath, blood, or urine, as
described in s. 316.1932, and whose driving privil ege was
previ ously suspended for a prior refusal to submt to a
| awful test of his or her breath, urine, or blood, and:

(a) Wo the arresting law enforcenent officer had
probabl e cause to believe was driving or in actual
physi cal control of a notor vehicle in this state while
under the influence of alcoholic beverages, chem cal
subst ances, or controll ed substances;

(b) Who was pl aced under | awful arrest for a violation of
s. 316.193 unl ess such test was requested pursuant to s.
316.1932(1)(c);

(c) Who was inforned that, if he or she refused to submt
to such test, his or her privilege to operate a notor
vehi cl e woul d be suspended for a period of 1 year or, in
t he case of a second or subsequent refusal, for a period
of 18 nont hs;

(d) Who was inforned that a refusal to submt to a | awf ul
test of his or her breath, urine, or blood, if his or her
driving privilege has been previously suspended for a
prior refusal to submt to a |lawful test of his or her
breath, urine, or blood, is a m sdeneanor; and
(e) Who, after having been so informed, refused to subm t
to any such test when requested to do so by a |aw
enforcenment officer or correctional officer
commts a m sdeneanor of the first degree.
8§ 316.1939(1), Fla. Stat. (enphasis added).
Under this statute, then, a person conmts a first degree
m sdeneanor the second time he refuses to subnit to a breath test,

but only after he has been placed under |awful arrest for driving

4



under the influence of alcohol, and only after he has been
specifically warned that such refusal carries particular
consequences under Florida | aw.

The Def endant argues that this statute, and the entire inplied
consent statutory schene, is unconstitutional after the Suprene

Court’s decision in Mssouri v. MNeely, 133 S.C. 1552 (2013).

Thi s argunent construes McNeely much too broadly and is contrary to
| ong-standing Florida | aw and Supreme Court precedent.

Pre-McNeely DUI Law

In 1966, the United States Suprene Court issued its |andmark

decision in Schrmerber v. California, 384 U S. 757 (1966). There,

the Court held that a state could physically force a defendant
suspected of driving under the influence of alcohol to submt to a
bl ood test without a warrant, as the rapid dissipationinthe |evel
of alcohol in the blood, along wth other circunstances,
constituted an exi gency.

In response to this decision, all 50 states, including
Fl orida, passed inplied consent statutes. These statutes were
designed to restrict the seemngly unrestrained blood draws
aut hori zed by Schnerber, inposing a specific set of limtations on
police officers and correspondi ng responsibilities on drivers.

Florida’s current statute provides in pertinent part as
fol |l ows:

Any person who accepts the privilege extended by the | ans

of this state of operating a notor vehicle within this

state is, by so operating such vehicle, deemed to have

5



given his or her consent to submt to an approved
chem cal test or physical test including, but not limted
to, an infrared light test of his or her breath for the
pur pose of determ ning the alcoholic content of his or
her blood or breath if the person is lawfully arrested
for any offense allegedly commtted while the person was
driving or was in actual physical control of a notor
vehi cl e whi | e under t he i nfl uence of al cohol i c beverages.
The chem cal or physical breath test nust be incidental
to a lawful arrest and adm ni stered at the request of a
| aw enforcenent officer who has reasonable cause to
believe such person was driving or was i n actual physical
control of the notor vehicle wthin this state while
under the influence of alcoholic beverages.

316.1932(1)(a), Fla. Stat. (enphasis added).

Under this statute, then, anyone who accepts the privilege
(not the right) todrive in Florida consents to a breath test under
certain limted circunstances.

The driver is also given the ability to withdrawthat consent,
but there are consequences for doing so:

The person shall be told that his or her failure to
submt to any lawful test of his or her breath wll
result in the suspension of the person’s privilege to
operate a motor vehicle for a period of 1 year for a
first refusal, or for a period of 18 nonths if the
driving privilege of such person has been previously
suspended as a result of a refusal to submt to such a
test or tests, and shall also be told that if he or she
refuses to submt to a lawful test of his or her breath
and his or her driving privilege has been previously
suspended for a prior refusal to submt to a | awful test
of his or her breath, urine, or blood, he or she commits
a misdemeanor in addition to any other penalties. The
refusal to submt to a chem cal or physical breath test
upon t he request of a | aw enforcenent officer as provi ded
in this section is admissible into evidence in any
crim nal proceeding.

1d. (enphasis added).



The Unites St at es Supr enme Court addr essed t he

constitutionality of such consequences in South Dakota v. Neville,

459 U. S. 553 (1983). Specifically, the Court addressed whet her the
Fifth Amendrment was viol ated by the use of a defendant’s refusal as
evidence of guilt in a crimnal trial. 1In concluding that it was
not, the Court specifically recognized the legitinate interests
served by South Dakota' s inplied consent |aw, including its use of
vari ous consequences to discourage defendants from choosing to
refuse the test mandated by statute. 1d. at 560.

Noting that the blood-al cohol test was “safe, painless, and
commonpl ace,” the Court concluded as foll ows:

G ven, then, that the offer of taking a bl ood-al cohol

test is clearly legitimte, the action becones no Iess

legitimate when the State offers a second option of

refusing the test, with the attendant penalties for

maki ng that choice. Nor is this a case where the State

has subt|ly coerced respondent into choosing the optionit

had no right to conpel, rather than offering a true

choice. To the contrary, the State wants respondent to

choose to take the test, for the inference of

i ntoxication arising froma positive bl ood-al cohol test

is far stronger than that arising froma refusal to take

the test.
Id. at 563-64 (enphasis in original).

O her sanctions for a | ack of cooperation have been approved
by the Suprenme Court as well, in the DU context and in the context

of ot her searches. See Hibel v. Sixth Judicial Dist. Court of

Nevada, 542 U. S. 177, 189 (2004) (“stop and identify statute” did
not violate Fourth Anmendment; crimnally punishing suspect who

refused to disclose name during valid investigative stop had



I mredi ate rel ation to purpose, rationale, and practical demands of
i nvestigative stop, and “threat of crimnal sanction hel ps ensure
that the request for identity does not becone a legal nullity”);

Mackey v. Montrym 443 U.S. 1, 18-19 (1979) (rejecting challenge to

Massachusetts inplied consent |aw s summary suspensi on of driver’s
| icense upon refusal of breath test; “conpelling interest in
hi ghway safety” justified sunmary suspension, serving as strong
i nducenent to take a test that provides reliable evidence for use
in subsequent crimnal proceedings and pronptly renobves such
drivers fromthe road, which contributes to public safety).
Florida courts followed Neville in evaluating Florida s
inplied consent |law, finding that the statute was supported by an
inportant state interest and offered drivers a legitimte choice —
agree to the breath test required by statute or refuse the test and

accept the consequences spelled out therein. See, e.q., Sanbrine

v. State, 386 So. 2d 546, 549 (Fla. 1980) (Legi sl ature had power to
provide nore protection agai nst unreasonabl e searches than that
given by constitution, and did so in inplied consent |aw, givVing
right to refuse breath test, with attendant penalties spelled out

in statute); State v. Bender, 382 So. 2d 697, 699 (Fla. 1980)

(conpelling state interest in hi ghway safety justified
Legi slature’s decision to all ow suspension of driver’s license for

failure to take breath test); State v. Langsford, 816 So. 2d 136,

139 (Fla. 4'" DCA 2001) (suppressing bl ood test result because bl ood

draw did not conply with inplied consent statute, even though draw
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was perm ssible under constitution, as inplied consent statute
i nposed hi gher standards on police conduct in obtaining breath,
uri ne, and bl ood sanpl es than required by Fourth Anendnent); State
v. Mlnnis, 581 So. 2d 1370, 1374 (Fla. 5th DCA) (Legislature gave
sone drivers right to refuse testing, with attendant consequences,
under inplied consent law, as a rational public policy decision),

cause disnm ssed, 584 So. 2d 998 (Fla. 1991); State v. Young, 483

So. 2d 31 (Fla. 5'" DCA 1985) (inplied consent | aw gave |egal right
to refuse to be tested, but only with attendant consequences

provided in statute), rev. dismssed, 517 So. 2d 691 (Fla. 1988);

State v. Pagach, 442 So. 2d 331, 333 (Fla. 2d DCA 1983) (addition

of new penalty to inplied consent statute, providing that refusal
to submt to test was admssible evidence in any crimnal

proceedi ng, was within Legislature's prerogative); State v. Sowers,

442 So. 2d 239 (Fla. 5th DCA 1983) (following Neville; reversing
order finding inplied consent statute wunconstitutional under
Fourth, Fifth, and Fourteenth Anmendnents).

Gven this long established case law, the district court
properly concluded that the Defendant had no constitutional right
to refuse this reasonable request for a search, and his statutory
option to refuse was properly subject to certain conditions -
i ncluding his potential exposure to m sdenmeanor sanctions.

The United States Supreme Court has already recognized that
states can properly use evidence of a refusal at trial and can

summarily suspend a driver’s license without infringing on a

9



defendant’s constitutional rights. The only question, in |Iight of
t hese cases, is whether making a refusal a m sdeneanor requires a
different result, and the answer to that question is “no.”

A m sdeneanor sanction for repeat offenders is but a snal
step up in sanctions, and the Defendant cites no authority
indicating that this additional sanction goes too far. As this
Court expl ai ned when first addressing sanctions for refusals:

It is a matter peculiarly within the |egislative sphere

to establish penalty provisions for nonconpliance with

substantive | aw. The | egi sl ature may have concl uded t hat

it was preferable to enforce the inplied consent |aw

t hrough this met hod t han mandate that its | aw enforcenent

officials be required to physically restrain every

i ndi vi dual who refused to submt to the test.

Sanbrine, 386 So. 2d at 549.

Further, this Court should reject the Defendant’s argunent
that this long-standing line of cases was eviscerated when the
United States Suprene Court considered a significantly different
factual situation in MNeely. I ndeed, MNeely says nothing
negati ve about either inplied consent laws or Neville and its
progeny. To overturn this prom nent and i nportant statutory schene
on the basis of this case would do a grave injustice to the people

of Fl orida.

McNeely’s Facts & Holding

In MNeely, the defendant was stopped shortly after 2 am
after an officer observed his vehicle speeding and repeatedly
crossing the center Iine. 133 S. . at 1556. Based on the
def endant’ s i ntoxi cated appearance and poor performance on field-

10



sobriety tests, the officer began to transport himto the police
station, then changed his mnd and took the defendant to a nearby
hospital for blood testing when the defendant refused to provide a
breath sanple. 1d. at 1557. The bl ood sanple was drawn | ess than
30 mnutes after the initial stop. 1d.

Nothing in the Suprenme Court’s opinion indicates that
M ssouri’s inplied consent |aw all owed the bl ood drawto t ake pl ace
not wi t hst andi ng t he def endant’ s refusing consent. 1d. at 1567. In
fact, the opinion from the M ssouri Suprene Court specifically
states that the conpelled blood draw exceeded the scope of

M ssouri’s inplied consent law. State v. MNeely, 358 S.W3d 65,

68 n.2 (M. 2012).

The facts of McNeely indicate that the case involved a bl ood
drawin a routine DU case, with no accident or harm MNeely, 358
S.W3d at 67-68. Under the M ssouri inplied consent statute, a
person can refuse a bl ood test under these circunmstances, although
t here are consequences for doing so, and a forced bl ood draw i s not

perm ssible. M. Rev. Stat. 8§ 577.041.1

Arguing that the blood test was a perm ssible search anyway,
the prosecution in McNeely relied in part on an anendnent to the

i mplied consent statute, which renpoved specific | anguage that had

I ndeed, under Florida |law, the defendant’s bl ood could not
have been drawn under these circunstances either, as a defendant
retains the right to refuse such testing under the inplied consent
statute in the absence of death or serious bodily injury — al though
there are certainly penalties for such a refusal. § 316.1932, Fl a.
Stat.

11



provi ded that after a person refused both the breath and bl ood test
then “none shall be given.” The prosecution clained that this
anmendnent renoved any barrier to such testing under the statute
(which, like Florida s statute, provided nore protection than that
found in Schnerber), and accordingly allowed a warrantl|l ess search
under a broad reading of Schnerber. The M ssouri Suprene Court,
and ultimately the United States Suprene Court, disagreed with that
argunent. MNeely, 358 S.W3d at 68 n. 2.

On certiorari review, the United States Suprenme Court
addressed the following narrow question: “whether the natural
di ssipation of alcohol in the bloodstream establishes a per se
exi gency that suffices on its own to justify an exception to the
warrant requirenent for nonconsensual blood testing in drunk-
driving investigations.” 133 S.Ct. at 1558 (enphasis added). The
Court held that there was no such per se exigency, and instead
warrant| ess, nonconsensual searches in DU cases, like in al
cases, nheed to be evaluated based on the totality of the
ci rcunstances. |d.

McNeely took place in a conpletely different context than the
i nstant case. In MNeely, the arresting officer conpelled the
defendant to submit to a blood draw after he refused a breath test
under the inplied consent law, in the instant case, the Defendant
was not so conpelled. In MNeely, the Court addressed whet her the
results of that blood test should be suppressed; in the instant
case, the Defendant challenges the crimnal charge of refusal to

12



submt to testing. Most inportantly, in MNeely, the officer’s
actions were outside the paranmeters of the inplied consent law, in
the instant case, the officer acted in full conpliance with the
i mpl i ed consent | aw.

G ven the actual facts and issues presented, then, MNeely
does not stand for the broad proposition offered by the Defendant
— that a warrant, or a specific exigency, is required for every
breath test. I nstead, the MNeely holding is nuch nore narrow
The Court sinply recogni zed that the totality of the circunstances
must be considered in determining whether the situation is
sufficiently exigent to justify acting without a warrant or
consent. 133 S.Ct. at 1563.

Further, McNeely does not stand for the broad proposition that
inplied consent statutes are unconstitutional. First, such a
guestion was not even presented in that case, as the |aw
enforcenent officer was not proceeding under Mssouri’s inplied
consent statute, but was i nstead acting well outside the paraneters
of that statute.

Second, the Suprenme Court made no such ruling. Instead, the
Court blunted the argunments of the prosecution and the dissenting
opi nion — that the ruling woul d underm ne effective enforcenent of
drunk driving laws -- by specifically recognizing that states
retain the ability to secure blood alcohol evidence by acting

pursuant to their inplied consent |aws:

13



As an initial matter, States have a broad range of legal

tools to enforce their drunk-driving laws and to secure

BAC evi dence W t hout undert aki ng warrant | ess

nonconsensual bl ood draws. For exanple, all 50 states

have adopt ed implied consent laws that require motorists,

as a condition of operating a motor vehicle within the

State, to consent to BAC testing if they are arrested or

otherwise detained on suspicion of a drunk-driving

of f ense.

McNeely, 133 S.Ct. at 1566 (enphasis added).

Sinmply stated, then, the Court did not call into question
i mplied consent |laws, |let alone conclude (sub silentio, at that)
that these |l aws are no |onger valid.

At nost, MNeely could be read to hint at the future of
implied consent statutes, and there is no indication of any
di sapproval of these statutes. Had the Court intended to
I nval i dat e searches conducted under state inplied consent |aws, it
woul d not have expressly recogni zed those | aws as “legal tools” to
conbat the crinme of driving under the influence. [d. at 1566.

Accordi ngly, the | ong-standing precedent uphol ding such | aws

shoul d continue to be followed by this Court. See United States v.

Sugi yama, 2015 W. 4092494 (D. Maryland June 6, 2015) (inplied
consent laws inposing penalties for refusing to submt to breath
test were constitutional after McNeely, which did not address such
statutes).

The Unconstitutional Conditions Doctrine

That MNeely has no applicability here is perhaps best

evi denced by the fact that no search even took place in this case

14



(unli ke McNeely, where the defendant’s bl ood was drawn). VWile a
breath test is a search, the Defendant did not submit to a breath
test here. |Instead, he affirmatively refused to do so.

Because t here was no search, the instant case does not present
a sinple Fourth Amendnent issue. |Instead, this Court nust decide
whet her the State can inpose negative consequences on this choice

to refuse. C. State v. Pellegrini, 2015 W 6950491 *4 (Penn.

Super. . July 6, 2015) (“it is clear there was no unreasonabl e
search and sei zure here, as no evidence was seized, and that it is
unreasonabl e for Appellant to suggest that police nust have a
warrant to sinply ask for consent to draw blood”) (unpublished

decision); State v. Duncan, 2015 W. 2266474 *5 (Ky. May 14, 2015)

(appel l ant was not subject to any unreasonabl e search and sei zure
and McNeely did not apply where officer requested that appell ant

submit to blood test, but appellant refused), petition for cert.

pending, 84 U S. Law VWkly. 3388 (Dec. 22, 2015).

Under the plain terns of the inplied consent statute, any
person who chooses to exercise the privilege (not the right) to
drive in Florida has by doing so affirmatively consented to a
breath test under the circunstances delineated in the statute. §
316.1932, Fla. Stat. Section 316.1939, quoted above, provides that
refusing such a test is a first degree m sdeneanor, but only under
certain circunstances — where the defendant has been pl aced under
| awf ul arrest for driving under the influence, where the defendant

was i nformed of the consequences of such a refusal, and where the
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def endant has had his driving privilege suspended for a prior
refusal. Al of these circunstances were present here. (R 14-
16).

The Def endant contends that this consent requirenent, and the
related consequences for wthdrawing consent, violate the
unconstitutional conditions doctrine. Under this doctrine, the
government may not require a person to give up a constitutional
right in exchange for a discretionary benefit conferred by the
governnment, where that benefit has little or no relationship to the

right. See Dolan v. Gty of Tigard, 512 U S. 374, 385 (1994)

(discussing this doctrine in context of right to receive just
conpensati on when property is taken for a public use); Lebron v.

Florida Dept. of Children and Fanmilies, 710 F.3d 1202, 1217 (11"

Cir. 2013) (discussing this doctrine in context of suspicionless
drug testing of applicants for famly assistance).

The Defendant has failed to show that the mandatory consent
required by the inplied consent statute constitutes an
unconstitutional condition. As the trial ~court correctly
recogni zed:

In this instance, [consent] in advance to a breath, bl ood

or urine test upon probable cause that one is driving
while inpaired i s directly related to the asserted right

to drive. It is beyond question that drunk driving is a
dangerous crine that affects all people on public
hi ghways. So, the discretionary benefit of driving

conferred by the governnment is directly related to a
driver’s consent in advance to submt to a test upon
| awful arrest for DU

(R 97) (enphasis added).
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Sinply stated, the State has the right to regulate, and
wi t hhold, the privilege of driving, and accordingly the State my
condition that privilege upon the surrender of the uni npeded right
to refuse a search, as long as that condition is reasonably rel ated
to the privilege.

Through the plain provisions of the inplied consent statute,
Fl orida has conferred to drivers the privilege of soberly operating
a notor vehicle. In exchange, each driver accepts a statutory
condition — when | aw enforcenent has reasonabl e cause to believe
the driver is driving under the influence, the driver agrees to
undergo a non-invasive breath test for evidence of intoxication, or
he will face civil and possibly crimnal penalties if he chooses
not to cooperate.

This condition is not unconstitutional, because it directly
relates to the safe operation of the vehicle. There is a direct
and proportional nexus between the | egi slation and the governnent’s
legitimate need for public safety, and there is no violation of the
unconstitutional conditions doctrine.

Further, contrary to the Defendant’s argunent, he and ot her
drivers in Florida are not required by this statute to give up a
constitutional right in order to exercise the privilege to drive,
as the limted search authorized by the inplied consent statute
does not violate the Fourth Amendnent.

The Fourth Amendnent provides in pertinent part that the right

of the people to be secure in their persons “agai nst unreasonabl e
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searches and sei zures” shall not be violated. U S. Const. anmend
| V. Wiile a warrantless search is generally unreasonable, the
Def endant is incorrect that only an exigency can permt such a
search. Instead, courts have recogni zed several exceptions to the
warrant requirenment, including consent and search incident to a
| awf ul arrest.

The inplied consent statute provides for such reasonable
searches under the Fourth Anmendnent, and the statute is
constitutional. Consent under this statute is valid |egal consent,
and a search under this statute constitutes a |awful search
incident to arrest. Finally, as the district court correctly
concl uded, a search that conplies with the terns of the inplied
consent statute is a reasonable search
Consent

In general, consent under the Fourth Amendnment is eval uated
based on the totality of the circunstances, with courts ultimtely
determ ni ng whet her the consent was freely and voluntarily given.

See generally Schneckloth v. Bustanonte, 412 U S. 218 (1973).

Here, the consent is legally inplied by the defendant’s choice to
drive. That is, pursuant to Florida law, a driver is deened to
have affirmatively consented to the search of his breath in those
ci rcunst ances contenpl ated by the statute.

The consent under the inplied consent statute is admttedly
different from the standard consent exception to the Fourth
Amendnent. Unli ke the typical consent to search, when the consent
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is given here, the circunstances triggering the search may never
arise. Further, the driver’s consent will not cone into play at
all until he is actually arrested for driving under the influence.

In addition, in typical consent to search cases, the consent
may be withdrawn at any tinme, wthout consequence. Here, on the
ot her hand, the revocation of consent carries consequences (and,
for blood tests in cases involving death or serious bodily injury
under section 316.1933, consent cannot be revoked at all).

While this is certainly unusual, this does not render inplied
consent invalid. Instead, inplied consent is a quid pro quo type
of consent where the benefit of the bargain (driving on Florida
roads) is accepted and enjoyed by the driver until circunstances
arise allowing the State to insist on a search, in which case
wi t hdrawal of consent has consequences.

Not abl y, those circunstances ari se through t he defendant’ s own
choices. No one is forced to drive on the roads of this state,
where traffic |aws apply and where everyone is subject to being
stopped by I aw enforcenent. More inportantly, no one is forced to
drive while wunder the influence of alcohol. By meking the
affirmative choice to do so, defendants actively trigger the
consequences of the inplied consent statute - submtting to a
breath test or facing the consequences for refusals.

Further, that consequences are suffered for wthdraw ng
consent does not make the consent itself coerced. As long as there

is an actual choice, as there is here, consent is voluntary. See
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State v. Brooks, 838 N.W2d 563, 570 (M nn. 2013) (on renmand after

McNeely; driver’'s decision to take test was not coerced sinply
because statute nmkes it a crime to refuse test; consent is

voluntary as long as there is a choice), cert. denied, 134 S.C

1799 (2014); United States v. Mllner, 2015 W 3557546 *6-8 (D. M.

June 3, 2015) (rejecting argunent that consent was coerced by
possibility of crimnal liability for refusal; crimnal sanction
was reasonable neans to facilitate permi ssible state objective;
that choice to submt or refuse is difficult one does not equa
coercion).

As a practical matter, the search of a defendant’s breath or
urine cannot be physically conpelled.? |[|f a defendant chooses not
to expel his breath as necessary for a breath test, or chooses not
torelease urine fromhis bl adder, thereis little the State can do
about it. Accordingly, cooperation is enticed through the use of
consequences for refusal. As discussed above, such consequences
have never been deened to render the inplied consent statute
i nval i d.

The Def endant consented to the breath test when he got behind
the wheel of his car that night, and he had no right to rescind
that | egal consent w thout consequences. See Young, 483 So. 2d at

33 (inplied consent statute gives no legal right to refuse to be

2A bl ood test, of course, is a different matter, and may be
physically conpelled, but only under extreme circunstances. §
316. 1933, Fla. Stat.
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tested, but instead gives the option to refuse to submt to the
test as a choice, with attendant consequences, is provided in

statute itself); Rowley v. Commobnwealth, 629 S E 2d 188, 191 (\Va.

Ct. App. 2006) (consent under inplied consent lawis not qualified
or conditional and is valid consent under Fourth Amendnent; “To
allowit to be unilaterally withdrawmm would virtually nullify the

| mpl i ed Consent Law.”); Burnett v. Minicipality of Anchorage, 634

F. Supp. 1029, 1037-38 (D. Al aska) (driver consents to testing under
| aw by operating a car; consent cannot be legally recanted or
wi thdrawmn after being lawfully arrested for driving while

intoxicated), aff’'d, 806 F.2d 1447 (9" Cir. 1986). See also State

v. Nickell, 21 Fla. L. Wly. Supp. 933a (Volusia Cy. May 22, 2014)
(denying nmotion to dism ss charge of refusal to submt to breath
testing, rejecting McNeely challenge to inplied consent); State v.
Caporuscio, 21 Fla. L. Wly. Supp. 930b (Volusia Cty. May 22, 2014)
(sane).

This Court should find that the consent inplied by statute is
legally valid consent, and the Defendant’s argunent to the contrary
shoul d be rejected.

Adm ttedly, the district court found that MNeely precluded
such a finding, noting that the Supreme Court nentioned inplied
consent statutes but ignored consent as a possi bl e exception to the
warrant requirenment. WIIliams, 167 So. 3d at 491. Not only does
this discussion inproperly reach a concl usi on based on the absence
of any nention of this argunment in the McNeely opinion, but it also
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fails to appreciate the significance of the fact that the bl ood
test in MNeely took place outside Mssouri’s inplied consent
statute, as discussed above. The State of M ssouri could not have
argued that M. MNeely consented to the blood draw under the
i npli ed consent statute when the statute itself did not allow such
a test.

Search Incident to a Lawful Arrest

In addition to consent, the request for a breath test was

valid as a search incident to a lawful arrest. See generally

Arizona v. Gnt, 556 U. S. 332, 335 (2009). As the United States

Suprene Court recogni zed long ago, this exception is justified on
two grounds: (1) officer safety; and (2) preventing the destruction

of evidence. Chinel v. California, 395 U S. 752, 763 (1969). This

exception applies as a bright-line rule to allow officers to
conduct a full search of a person who has been |awfully arrested,

no further justification is required. United States v. Robinson,

414 U.S. 218, 235 (1973).
Thi s exception has never been understood to excl ude obtai ni ng
bi ol ogi cal evidence from the body, and courts have repeatedly

uphel d such tests of arrestees. See, e.qg., Cupp v. Mirphy, 412

US 291, 295 (1973) (scraping detainee’s fingernails for

evidence); United States v. Johnson, 445 F. 3d 793, 795-96 (5" Cir.)

(testing arrestee’s hands for gunpowder residue), cert. denied, 547

U S. 1199 (2006); Espinoza v. United States, 278 F.2d 802, 804 (5'"
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Cr.) (searching arrestee’s nouth for narcotics), cert. deni ed, 364

U S. 827 (1960).

Preventing destruction of evidence is a direct concern in DU
cases. Wiile the arrestee in these cases is not actively
destroyi ng evidence, his body itself is passively destroying it,

and this is a distinction without a difference. Cf. State v.

Payano- Roman, 714 N.W2d 548, 559-61 (Ws. 2006) (adm nistering

| axative to defendant who swallowed bag filled with heroin was
reasonabl e search incident to arrest; officers were justified in

seeking to preserve evidence of crine), cert. denied, 549 U. S. 935

(2006) .
A nunber of federal and state courts have uphel d the adm ssion
of breath tests under the search incident to arrest exception.

See, e.qg., State v. Bernard, 859 N.W2d 762, 766-68 (Mnn.), cert.

granted, 136 S.C. 615 (2015); United States v. Reid, 929 F. 2d

990, 994 (4th Gr. 1991); Burnett v. Miunicipality of Anchorage, 806

F.2d 1447, 1450 (9th Cr. 1986) (“It is clear then that the
breat hal yzer examination in question is an appropriate and
reasonabl e search incident to arrest which appellants have no

constitutional right to refuse.”); Wng v. State, 268 P.3d 1105,

1110 (Al aska C. App. 2012); State v. Dowdy, 332 S.W3d 868, 870
(M. C. App. 2011); State v. Hill, 2009 W. 1485026 *5 (Chio Ct.

App. May 22, 2009); Conmonwealth, Dep't of Transp. v. MFarren, 525

A.2d 1185, 1188 (Pa. 1987). This Court should do the sane.
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The Implied Consent Statute allows Reasonable Searches

Finally, even if a breath test under the inplied consent
statute does not fall squarely under the classic exceptions to the
war rant requi rement di scussed above, the statute is still valid, as
it allows a Iimted, reasonable search that does not inproperly
i nfringe on any reasonabl e expectation of privacy.

The Fourth Amendnent does not preclude all searches, but only
t hose searches that are not reasonable. 1ndeed, reasonabl eness is
the ultimte touchstone of the Fourth Anmendnent. See, e.q.,

Maryland v. King, 133 S. Q. 1958, 1968 (2013).

The entire purpose of the Fourth Anendnent is to inpose a
standard of reasonabl eness on the exercise of discretion by |aw

enforcenment officers in conducting searches. See, e.q., Delaware

v. Prouse, 440 U S. 648, 653-54 (1979). Accordingly, the
permssibility of a law enforcenent practice “is judged by
bal ancing its intrusion on the individual’s Fourth Anmendnent
interests against its pronmotion of legitimte governnenta
interests.” [|d. at 654.

Under this analysis, the Fourth Amendnent does not prohibit a
search unless the person subject to search has a reasonable
expectation of privacy — that is, an expectation that society is

prepared to recognize as reasonable . See, e.qg., California v.

Craolo, 476 U S. 207, 211 (1986); diver v. United States, 466

U S 170, 177 (1984).
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Appl ying that standard here, the district court properly
concluded that a breath test conducted under the strictures of the
inmplied consent lawis a reasonable test. WIlians, 167 So. 3d at

492-94. Its decision should be affirned. See al so Beylund v.

Levi, 859 N W2d 403, 412-14 (N.D.) (blood test required under

inplied consent | aw was reasonable), cert. granted, 136 S.Ct. 614

(Dec. 11, 2015); State v. Birchfield, 858 N.W2d 302, 309-10 (N.D.)

(penalty for refusing breath test conpelled by inplied consent |aw

was reasonable), cert. granted, 136 S.C. 614 (Dec. 11, 2015).

| ndi vi dual s who choose to exercise their privilege (not their
right) to drive in Florida have a reduced expectation of privacy,
in light of the clear statutory |anguage stating that by doing so
they have consented to a search of their breath under certain
limted circunstances — including the circunstances present here.
In short, drivers are put on express notice that they can expect
some limted police intrusion under these specific circunstances.

Additionally, by definition a person who is subject to a
breath test under the inplied consent | aw has deliberately pl aced
hinmsel f in a situation that subjects himto extensive regul ati on by
the State — driving a car on a public roadway. See Chapters 316-
324, Fla. Stat. (regulating notor vehicles and driver conduct on
Florida roads). Traffic stops are a routine, everyday occurrence
— a mnimal invasion that people readily accept as part of driving

a car.
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Further, a person subject to testing under the inplied consent
| aw has an even nore di m ni shed expectation of privacy because he
must be arrested to be subject to such a search. 8
316.1932(1)(a)l.a., Fla. Stat. (“The chem cal or physical breath
test nmust be incidental to alawful arrest”). As the United States
Suprene Court has repeatedly recogni zed, an individual taken into
pol i ce cust ody necessarily has a di m ni shed expectation of privacy.

See, e.g., King, 133 S .. at 1978. Once arrested, both his person

and his property will be searched at the jail, and this search of
his person nay constitutionally involve an extensive and invasive
exploration, including requiring the arrestee to lift his genitals

or cough in a squatting position. Fl orence v. Board of Chosen

Freehol ders, 132 S.C. 1510, 1520 (2012).

In addition to the reduced expectation of privacy resulting
fromthe limted circunstances in which the inplied consent |aw
applies, there is also a reduced societal recognition of such
privacy. As discussed above, inplied consent statutes have been in
force across the country for decades. G ven the pervasiveness of
i nplied consent schenes, it is questionable whether society is
prepared to view this purported expectation of privacy as
reasonable at all. One would be hard pressed to find an ordinary
citizen who was not aware that these statutes existed, yet the
public is in no way clanoring for its elected officials to repea

or mtigate such statutes.
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Wei ghed agai nst this | esser individual privacy interest is the
State’s significant and legitimate interest in conbating drunk
driving. As the McNeely opinion itself recognized, “[n]o one can
seriously dispute the magnitude of the drunken driving problem or
the State’s interest in eradicating it,” as “drunk driving
continues to exact a terrible toll on our society.” MNeely, 133

S.Ct. at 1565 (quotation omtted). See also Neville, 459 U. S. at

558 (“The carnage caused by drunk drivers is well docunented and .

[this Court] has repeatedly | anented the tragedy”); Breithaupt

v. Abram 352 U.S. 432, 439 (1957) (“The increasing slaughter on
our hi ghways, nost of which should be avoi dable, now reaches the
astounding figures only heard of on the battlefield”).

I ndeed, states are not the only authorities wth an
articulated interest in conbating this crine, and in using such
specific blood alcohol level testing to do so. The federal
government has explicitly tied transportation funding to the
enact nent of state statutes punishing drivers based on their bl ood
al cohol content, rather than circunstantial evidence of inpairnent.
See 23 U S.C A 8 163(a) (providing for grant “to any State that
has enacted and is enforcing a | aw that provides that any person
with a bl ood al cohol concentration of 0.08 percent or greater while
operating a notor vehicle in the State shall be deened to have
commtted a per se offense of driving while intoxicated (or an

equi val ent per se offense”).
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These “DUBAL"® statutes, present in all 50 states, further
evidence the State’'s interest in securing scientific evidence of
actual bl ood al cohol |evels, rather than relying on circunstanti al

evidence of inpairment. Cf. John Doe No. 1 v. Reed, 561 U. S. 186,

221 (2010) (Scalia, J., concurring in judgnent) (“A governnental
practice that has becone general throughout the United States, and
particularly one that has the validation of |ong, accepted usage,
bears a strong presunption of constitutionality”).

Florida’s inplied consent statute is narrowy tailored to
support this inportant governnent interest. Drivers are not
routi nely stopped and tested, but instead such testing depends on
i ndi vidual i zed reasonabl e suspicion supporting the traffic stop
itself and reasonable cause to believe that the person was
operating a vehicle while under the influence of alcohol - cause
sufficient to justify an arrest. 8 316.1932(1)(a)l.a., Fla. Stat.
Accordingly, the testing takes place only on a narrow subset of
drivers — those from whom the State has a greater interest in
securing test results.

In addition, the breath test itself is mninmally intrusive.
The skin is not pierced, and the test can be conducted safely
outside any nedical environnment, with mninmal inconvenience or

enbarrassnment beyond the arrest itself.

*Driving with an Unl awful Bl ood Al cohol Level”
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Addi tionally, as anyone who has litigated DU cases is aware,
the nmethod of securing and testing this evidence is highly
regul ated and subject to challenge if all requirenents are not
followed. §& 316.1932(1)(a)2, Fla. Stat.

The chemical test itself is further limted in its reach —

only the level of alcohol can be discerned; nothing else. a.

United States v. Jacobsen, 466 U.S. 109, 123 (1984) (field test of
possi bl e control |l ed substance was not a search subject to Fourth
Amendment because it did not infringe an expectation of privacy
that society is prepared to consider reasonable; “chem cal test
that nerely discloses whether or not a particular substance is
cocai ne does not conprom se any legitinmate interest in privacy”).

In fact, this testing serves an interest that goes beyond
crimnal convictions. For those who are innocent of the suspected
of fense, bl ood al cohol test results will provide i nportant evi dence
that can exonerate themin the face of contradictory | ay testinony.
Further, for all drivers, including those driving drunk, the roads
are safer when drunk drivers are renoved.

Fl orida’ s m sdenmeanor sanctions for refusal are also limted
by their application only to repeat offenders. These drivers are,
as a practical matter, nore aware of the inportance of bl ood
al cohol tests and often nore likely to refuse such tests if they
have, indeed, been drinking. Accordingly, inposing greater
sanctions provides an additional incentive to recidivists to

cooperate with this testing.
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Moreover, the inplied consent statute al so serves to protect
| aw enforcenent officers from confrontations wth notorists.
Shoul d officers be forced to secure warrants in all DU cases,*
this will increase the nunber of individuals that can be physically
forced to conply with nore invasive blood draws — increasing the
risk of injury to officers, inebriated suspects who m ght resist
such efforts, and medi cal personnel caught in between.

Inlight of the limted nature of an inplied consent search in
both breadth and circunstance, the express statutory notice and
consent given by those who choose to drive in Florida, and the
i nportant societal interests served by this statute, enforcing the
inplied consent |law is reasonabl e under the Fourth Amendnent.

The United States Suprene Court has recognized the
reasonabl eness of searches conducted in simlar circunstances. See
King, 133 S.C. at 1969 (taki ng DNA sanpl e of everyone arrested for
violent felony was reasonable wunder Fourth Anmendnent, given
conpel 1'i ng governnent i nterest, probabl e cause supporting custody,

and negligible bodily intrusion); Sanpson v. California, 547 U.S.

843, 850-53 (2006) (suspicionless search under California statute

requiring parolee to agree to be subject to search by officer at

4n fact, under current law, a warrant could not legally be
secured in the vast mgjority of DU stops - that is, those
i nvol vi ng m sdeneanor DUl charges -- as the only appel |l ate deci sion
addressing this issue in Florida has held that it is not possible
tolawfully obtain a warrant to search for bl ood, breath, or urine
in msdenmeanor cases. State v. Geiss, 70 So. 3d 642 (Fla. 5'" DCA
2011), rev. dism ssed, 88 So. 3d 111 (Fla. 2012).
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any tinme, even wthout cause, was reasonable wunder Fourth
Anendmnent, given parolee’ s | esser expectation of privacy, express
notice of condition, and substantial state interest in supervising

par ol ees and reducing recidivism; United States v. Knights, 534

UusS 112, 118-22 (2001) (search of home based on reasonable

suspicion and authorized by statutory probation condition was

reasonabl e); Skinner v. Railway Labor Executives’ Ass’'n, 489 U. S
602, 625-26 (1989) (regulations allowng breath test of railroad
enpl oyees was reasonabl e under Fourth Anmendnent, where governnent
interest in safety of traveling public was strong, permnissible
searches were narrowWy and specifically defined by regulations,
enpl oyees were well aware of these circunstances, and delay
necessary to obtain warrant would serve little purpose in |ight of
specific requirenments and could result in destruction of evidence
t hrough di ssi pation of alcohol). This Court should reach the sane
concl usi on here.

As discussed in detail above, the United States Suprene Court
has not expressed hostility toward inplied consent statutes, nor
has it in any way indicated that nodern bl ood al cohol testing is
somehow suspect. To the contrary, the Court has specifically
recogni zed the utility of such testing, and its reasonabl eness when
conpared to an individual’s privacy interests:

Modern comrunity living requires nodern scientific

methods of crine detection Jlest the public go

unprotected. The increasing slaughter on our highways,

nost of which should be avoidable, now reaches the
astoundi ng figures only heard of on the battlefield. The
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States, through safety neasures, nodern scientific
nmet hods, and strict enforcenent of traffic |aws, are
using all reasonable neans to nake autonobile driving
| ess dangerous. As against the right of an individual
that his person be held inviolable, even against so
slight an intrusion as is involved in applying a bl ood
test of the kind to which m|lions of Anericans submt as
a matter of course nearly every day, nust be set the
interests of society in the scientific determ nation of
i ntoxication, one of the great causes of the nortal
hazards of the road. And the nore so since the test
likewise may establish innocence, thus affording
protection agai nst the treachery of judgnent based on one
or nore of the senses. Furthernore, since our crimnal
lawis to no small extent justified by the assunption of
deterrence, the individual's right to imunity fromsuch
invasion of the body as is involved in a properly
saf eguarded bl ood test is far outwei ghed by the val ue of
its deterrent effect due to public realization that the
i ssue of driving while under the influence of al cohol can
often by this nethod be taken out of the confusion of
conflicting contentions.

Brei thaupt, 352 U S. at 439-40 (finding that evidence of blood
al cohol content obtai ned by doctor draw ng bl ood from unconsci ous
def endant was admi ssible over objection that such a blood draw
vi ol at ed due process).

Florida s inplied consent statute is constitutional, and the
conclusion of the Fifth District Court of Appeal should be
af firmed.

Post-McNeely Supreme Court Cases

Finally, the State notes that the United States Suprene Court
has granted certiorari review of the above cited cases fromNorth

Dakota and M nnesota: Birchfield v. North Dakota (case nunber 14-

1468), Bernard v. M nnesota (case nunber 14-1470), and Beylund v.
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Levi (case nunber 14-1507). Briefing is in progress on these
cases, and oral argument is scheduled for April 20.

The question presented in these cases is as foll ows:

In the absence of a warrant, nmay a State nake it a crine

for a driver to refuse to take a chemcal test to detect

t he presence of alcohol in the driver’s blood?

G ven these pending cases, many of the issues presented in
this case could possibly be resolved by the Suprene Court in the
near future. At the very least, the Court will hopefully provide
further clarity regarding the reach of its holding in MNeely.
Shoul d the Court issue an opinion in the above cases before the
i nstant case i s deci ded, supplenental briefing by the parties woul d
be appropri ate.

In the nmeantinme, |aw enforcenent, attorneys, and the general
public await this Court’s resolution of the issues presented

her ei n. The district court’s conclusion that Florida s inplied

consent statute is constitutional should be affirned.
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CONCLUSI ON

Based on the argunments and

authorities presented herein,

Respondent respectfully requests this honorable Court approve the

decision of the Fifth District Court of Appeal.
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