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PRELIMINARY STATEMENT

Respondent, the State of Florida, the Appellee in the District Court of
Appeal (DCA) and the prosecuting authority in the trial court, will be
referenced in this brief as Respondent, the prosecution, or the State.
Petiticner, JESSIE CLAIRE ROBERTS, the Bppellant in the DCA and the defendant
in the trial court, will be referenced in this brief as Petitioner or proper
name.

"JIB" will designate Petitioner's Jurisdictional Brief. That symbol is
followed by the appropriate page number.

A bold typeface will be used to add emphasis. Italics appeared in original

cguctations, unless otherwise indicated.

STATEMENT OF THE CASE AND FACTS

Petitioner was found guilty of cne account of attempted second-degree
murder, amongst other offenses not at issue, and raised three issues on
appeal, one being that the trial court committed fundamental error when it
failed to instruct the Jjury on the necessarily lesser-included offense of

attempted manslaughter. Roberts v. State, 168 So. 3d 252, 253 (Fla. 1st DCA

2015) . The jury was instructed on the lesser-included offenses of aggravated
battery and aggravated assault; defense counsel did not request an instruction
on attempted manslaughter. Id. at 254.

The First District Court of Appeal issued a lengthy opinion on June 18,
2015, heolding:

Similarly here, counsel’s failure to request a manslaughter

instruction essentially expressed a desire not +to have a
manslaughter instruction given; however, if that instruction had



been given in an incomplete or inaccurate instruction, the error
would have been fundamental. Thusg, the holdings in Lucas,
Montgomery, and Haygood that an incomplete or erroneous instructicn
on manslaughter as a necessarily lesser-included offense can be
fundamental error are not inconsistent with Jones, which held the
failure to give any instruction on a necessarily lesser-included
offense is not fundamental error in non-capital cases. As such, we
find the failure to instruct on attempted manslaughter was not
fundamental error in this case.

Id. at Z58.

SUMMARY OF ARGUMENT

ISSUE I,
This Court should decline to exercise its discreticon in the instant case
because there is no “express and direct” conflict between the instant case and

Jones v. State, 484 So. 2d 577 (Fla. 1986), State v. Montgomery, 39 So. 3d 252

(Fla. 2010}, or Haygood wv. State, 109 Sc. 3d 732 (Fla. 2013). Specifically,

despite Petitioner’s contentions, the First District did not misconstrue the
holdings of any of the above cited cases, but instead applied them
congistently to the facts of this case as it pertained to what constitutes
fundamental error in the context of lesser-included instructions that are not

requested, or not objected-to when cmitted, by defense counsel.



ARGUMENT

ISSUE I: THIS COURT SHOULD DECLINE TC EXFRCISE ITS
DISCRETIONARY JURISDICTION BECAUSE THERE IS NC EXPRESS
AND DIRECT CONFLICT BETWEEN THE INSTANT CASE AND JONES
V. STATE, 484 S0O. 2D 577 (FLA. 1986), STATE V.
MONTGOMERY, 39 S50. 3D 252 (FLA. 2010), OR HAYGOOD V.
STATE, 108 30. 3D 735 (FLA. 2013). (RESTATED)

-

1. Standard of Review

The applicable standard of review for claims of direct and express

conflict is de novo subject to the following criteria.

2. Jurisdictional Criteria

Petitioner contends that this Court has jurisdiction pursuant to Fla. R.
Aop. P. 9.030(z2) (2) (A} (1v), which parallels Article V, § 3(b) (3), Fla. Const.
The constitution provides:

The supreme court . . . [m]lay review any decision of a district

court of appeal . . . that expressly and directly conflicts with a

decision of another district court of appeal or of the supreme
court on the same question of law,

The cenflict between decisions "must be express and direct" and "must

appear within the four corners of the majority decision." Reaves v. State, 485

So. 2d 828, 830 (Fla. 1%80). Accord Dept. of Health and Rehapilitative

Services v. Nat'l Adoption Counseling Service, Inc., 498 So. 2d 888, 889 (Fla.

1986) (rejected "inherent" or "implied" conflict; dismissed petition).

3. This Court should decline to exercise its discretionary jurisdiction
in the instant case because there is no express and direct conflict
petween the instant case and Jones v. State, 484 So. 2d 577 (Fla.
1986) .

Petitiocner asserts the First District Court of Appeal misconstrued and

misapplied this Court’s holding in Jones, when it held that this Court held it

%)



is not fundamental error for the trial court to fail to give a necessarily
lesser-incliuded offense instruction in a non-capital case. (JIB. 5-6). The
First District noted that counsel in the instant case did not request the
instruction, nor object to its omission. Roberts, 168 So. 3d at 254.
Petiticner asserts that Jones held “a personal waiver of Jury ingtructions was
not reguired in non-capital cases, but rather the waiver can be done through
counsel,” and nct that it does not constitute fundamental error in failing to
give an Instruction on a necessarily lesser-included offense in a non-capital
case. (JIB. 6-7).

In its written opinion, the First District rejected this same argument
made by Petitioner, noting he overloocked “the Jones court’s acknowledgement of
the ‘long and brocken lines of precedent conditioning a right to jury
instructions cn lesser included offenses upon a request for such instruction .

and requiring a contemporanecus objection as a predicate to proper
appellate review.’” The First District went on to point out that this Court
has repeatedly relied upon Jones when holding that a contempeoranscus cbjection
ig required to preserve a claim that a trial court erred when failing to give

a necessarily lesser-included offense instruction. Roberts, 168 So. 3d at

255{citing McKinney v. State, 579 So. 2d 80, 83-84 (Fla. 1991) (“[T]he trial

court’s failure to instruct on the [cne step removed] lesser-included offense
is not preserved for review unless the trial counsel objects to the

instruction given.”) (citing Jones, 484 Sc. 2d 577); Parker v. Dugger, 537 So.

2d 969, 972 (Fla. 1988) (noting in Jones, the court “reaffirmed in a noncapital

context the well-established rule ‘conditioning a right to jury instruction on



lesser included cffenses upon a request for such instructions . . . and
requiring a contemporaneous objection as a predicate to proper appellate
review.’ ).

This Court’s ocpinion in Joneg clearly sets forth that the due process
rights afforded a capital defendant include the right to have the jury
instructed on all necessarily lesser—included offenses, absent a valid waiver,
a right that this Court clearly held does not extend to non-capital cases;
thus, the instructions must be regquested, and if omitted, a contemporaneocus
objection lodged. See Roberts, 168 So. 3d at 255 (citing Jones 484 So. 2d at
579). Thus, the First District relied upon Jones for the propesiticn that a
contemporaneous objection is required to preserve the claim of failure to give
& necessarily lesser-included offense instruction; therefore, Petitioner has

failed to demonstrate any express or direct conflict between the instant case

and Jones.

4. This Court should decline to exercise its discretionary Jjurisdiction
in the instant case because there is no express or direct conflict
between the instant case and State v. Montgomery, 39 So. 3d 252 (Fla.
2010) or Haygood v. State, 109 So. 3d 735 (Fla. 2013).

Petitioner further asserts that the First District’s decision misconstrued
the holdings of both Montgomery and Haygeod because this Court made clear in
Montgomery that “the failure to give a jury instruction on a lesser included
offense can be fundamental error in a non-capital case.” (JIB. 7). This
statement of law is absclutely true, and consistent with the First District’s

holding in the instant case. As the First District clearly pointed out,

fundamental errcr cccurred in Montgomery and Haygood, when the Jury was



instructed on a misstatement of the law:

with the giving of an erroneous instruction, there is no express and direct
conflict between those cases and the First District’s holding in the instant
case, that it was not fundamentally erronecus to not give an instruction on

the a lesser offense. As such, this Court should decline to exercise its

Montgomery and Haygocd are based on the well-established principle,
as stated in Delva,” that it is error to give a Jjury instruction
that omits or misstates the law on a disputed element of the
offense that the jury must consider in order to convict. This line
of cases is not inconsistent with Jones hecause if the defendant
does not reguest a Jury instruction on a lesser-included offense,
then the jury is not required to consider that offense in order to
convict. Thus, there is no fundamental error. Stated differently,
the supreme court has made the distinction that the defendant must
preserve a request to have the Jury instructed on a necessarily
lesser~inciude offense, but once the jury is instructed on that
offense, that instruction must be a correct statement of the law.
If it is not, and if the error is pertinent to a disputed eleament
that the jury must consider, and the defendant is convicted of an
offense not more than one step removed, then the error is
fundamental. Thus, Jones 1is not  Incongistent with Lucas,
Montgomery, Haygood, or the other related cases discussed above.

Roberts, 168 So. 3d at 258.

Therefcre, because this Ccurt’s holdings in Montgomery and Haygood dealt

discretionary “jurisdiction.

1

State v. Delva, 575 Sco. 2d 643 (Fla. 1991).




_CONCLUSION

Based on the foregoing discussions, the State respectfully requests this

Honorable Court decline jurisdiction in the instant case.
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168 So.3d 252
District Court of Appeal of Florida,
First District.

Jessie Claire ROBERTS, Appellant,
Y.
STATE of Florida, Appellee.

No. 1Dig4-0321.
E

June 18, 2015.

Synopsis

Background: Defendant was convicted in the Circuit
Court, Duval County, Muark Hulsey, T T, of attempled

second degree murder. Defendant appealed.

Holdings: The District Court of Appeal, Woll, J., held
that:

['] failure to provide instruction on lesser included offense
of attempted manslaughier was not fundamental error;

[21 instruction on justifiable use of deadly force stating that
defendant had a duty fo retreat was misstatement of law;

but

(3] improper justifiable use of deadly force instruction was

not fundamental error.

Affirmed.

West Headnofes (4

Hi

Cvinminal Law

g Crrude or degree of offenseincluded
offenses; punishment

Trial court's failure to provide mstruction
on attempted manslaughter, which was
necessarily lesser included offense one
step removed from aftempted second-degree
murder, for which defendant was convicted,
was not fundamental error; defendant's
conviction was for a non-capital offense, and

therefore defendant was required to request
instruction  for  attempted manslaughter,
which she did not do.

Cases that oile this headnote

Criminal Law

g Grade or degree of offenseincluded
olfensesipunishment
The laifure te instruct on a npecessarily lesser-
included offense is not "fundamental error™ in
a non-capital case.

Cazes that cite (s headnofe

Howmiclde

g Conducl or ciroumstances creating
danger

Homicide

g Puly 1o retreat ov avoid danger
Jury instruction on justifiable use of deadly
force, which informed jury that defendant,
who had been selling marijuana when she shot
victim, had a duty to retreat if engaged in an
unlawful activity, misstated the law in effect
at time of shooting, in lrial for attempted
second-degree murder, despite statute that
imposed the duty; another statute regarding
justifiable use of deadly force, in effect at time
of shooting, permitted delendant to stand
her ground, even if engaged in an unlawful
activity, and defendant's claim of self-defense
was based on the statute that did not impose
duty to retreat, West's F.5 A 8 776012,
77601303 (3009,

b Cases that oite this headnote

Criminal Law
= Elements of offense and defenses

Improper jury insiruction, stating that
defendant had a duty to retreat from
confrontation with shooting victim if
defendant was engaged in unlawful activity at
time of shooting, was not fundamental error
in trial for aftempted second degree murder;
fury instruction did not negale defendant's
theory of defense, because jury could have
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found that, although defendant was engaged
i unlawful activity of selling marijuana,
delendant had no duty to retreat and had the
right {o stand her ground, because retreating
would have been futile due to the imminence
of the danger she faced, and fact that jury
rejected the theory of defense did not render
the instruction fundamental error. West's
PR A B TIO002, TT6013(5) (2009

P Cases that cite this headnote

Attorneys and Law Firms

*353 Nancy A. Daniels, Public Defender, and Maria
Ines Suber, Assistant Public Delender, Tallzhassee, for
Appellant.

Pamela Jo Hondi, Attorney General, and Angela R,
Hensel, Assistant Attorney General, Tallahassee, for
Appeliee.

Gpinton
WOLE,

Appellant challenges her judgment and sentence for
attempled second-degree murder. She raises three issues
on appeal. We affirm, but find two issues merit discussion:
whether the trial court committed fundamental error in
failing to instruct on the necessarily lesser-included offense
of attermnpted manslaughter, and whether the trial court
committed fundamental error in giving contradictory
mnstructions on the duty to retreat which misstated the law
and negated appellant’s only defense.

I. FACTS

The State presented evidence that appellant shot the
victim, Catrina Howard, in the face during a dispute over
a marijuana transaction. Howard testified that her cousin,
Jason Marks, was altempting to purchase mariiuana from
appellant, but they got into a verbal dispute over payment.
Howard stated that appellant then pulled out a gun.
Howard testified she became defensive for both herself
and her *234 cousin, so she punched appellant once
in the face. In response, she stated appeilant raised the
gun and pointed it at her, and she put up her hands

defensively in front of her face. Appellant then fired once,
shooting Howard i the neck and hand. Howard testified
that at the time of the shooting, she was standing ten feet
away from appeliant, she was not advancing on appeltant
or trying to hit her again, and no one was threatening
appellant. Marks gave testimony consistent with that of
Howard. A passerby also gave similar testunony that he
saw appellant shoot the victim, who was not moving
aggressively towards appellant.

Appellant testified in her own defense. She stated that
she had the gun to her side and was backing away from
Howard and Marks, trying to retreat, when Howard
punched her. Appellant testified she raised the gun, aimed
it at Howard, and fired because she believed doing so was
necessary to protect herself. She stated she believed that
Howard and Marks would have “jumped” her if she had
not shot Howard.

The jury was instructed on the charged offense of
attempted second-degree murder, as well as the lesser-
included offenses of aggravated battery and aggravated
assault. Counsel did not request an instruction on
attempied manslaughter, and no such instruction was
given. The jury found appellant guilty of altempted
second-degree murder as charged.

IT. MANSLAUGHTER AS A NECESSARILY
LESSER-INCLUDED OFFENSE

(1] Appellant argues the trial court committed
fundamental error by failing to insiruct on attempted
manslaughter, which is a necessarily lesser-included
offense only one step removed from attempted second-
degree murder, for which she was convicted. See Fla, Std.
Jury Instr. (Crim.) 7.4, See also Stare v Muomgomery,
39 Bo.3d 2320 259 (Fla 2010y (manslaughter is one
step removed from second-degree murder and thus a
necessarily lesser included offense); Hilliums v. Staie,
F23 50 3d 230 30 (Fla.2013) (reiterating that attempted
manslaughter by act continues to be a cognizable offense
so long as there is evidence that the defendant had the
requisite intent to commit an unlawful act, although
there is ne crime of attempted manslaughter by culpable
negligence).

Appeilant reasons that because giving an erroneous or
mcomplete instruction on manslaughter as a necessarily
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lesser-included offense can be fundamental error, then
the complete failure to instruct on manslaughter as
a necessarily  lesser-included offense must also be
fundamental error. For the reasons discussed below, we
disagree and find there was no fundamental error here.

Appellant notes it is well-established that if an instruction
is requested, “the failure to instruct on the next immediate
lesser-included offense (one step removed) constitutes
grror that is per se reversible.” Stare v. Abreau, 363 S0.2d
1063, 106d (8, 1975, Appellant acknowledges that in
Morriv v Stare, 65% So.7d 153 (Fla Ist DOA 1995), this
court found it is not fundamental error to fzil to instruct
on a necessarily lesser included offense in a non-capital
case. However, she argues Morris s no longer good law.
She argues the Morris court reached that determination
by misconstruing the supreme court's decision i Jones v,
Sture, 484 So.2d 577 (Fla. 19861 She further argues Morris
was implicitly overruled by Monzgumery, 39 50.3d at 139,
and Huveood v Srere, T09 S0 3d 735, 741 (Fla 2013,
in which the supreme courl held that an inaccurate
instruction on manslaughter as a lesser-included *255
offense only one siep removed can constitute fundamental
error.

Alternatively, appellant argues that if this court finds
Morris correctly interpreted Jones as holding that the
failure fo request an insiruction on a necessarily lesser-
included offense in a non-capital case is not fundamental
error, then appellant argues Jones is inconsistent with
Montgomery, Haygood, and Sraie v Lucas, 645 50.2d
425, 426-77 (Fla. 1994), all of which held an incomplete
or erroneous instruction on mansiaughier as a lesser-
included offense only one siep removed may be
fundamental error.

As will be discussed below, we find {A) Morris correctly
interpreted Jones, which held the failure to instruct on
a necessarity lesser-included offense is not fundamental
error in a non-capital case; and (B} Jones is not
inconsistent with Lucas, Meontgomery, or Haygood.

A, Jones

121 Appellant concedes that in Aorriv v Stae, 638 S50.2d
PS5, E5E (Fla. Is{ DOUA 1995), this court held the failure to
instruct on a next lesser-included offense in a non-capital
case is not fundamental error, relying on fones. 454 50.2d

5T, Appellant argues the Morris court misinterpreted the
Jones opinion, We find this argument is without merit,
and that it i well-established that the failure to instruct
on a necessarily lesser-included offense is not [undamental
erTor 11 & non-capital case,

In Jomes, 484 80.2d a1 579, the supreme court recognized
that “a capital defendani, as a matter of due process,
is entitled to have the jury instructed on all necessarily
lesser inctuded offenses,” and waiver of this right mast
be made by the defendant personaily, not merely by
counsel, However, the Jones court declined to extend
thig rule to non-capital cases, finding that “to apply the
label ‘fundamental error’ ” in non-capital cases would
“stray from the long and unbroken lines of precedent
conditioning a right to jury instructions on lesser inciuded
offenses upon a request for such instructions ... and
requiring a contemporaneous objeclion as a predicate
to proper appellate review.” Id (ciling Siaie v Hrung,
429 So.2d 3T (Fla 1983y Farriy v Siaie, 438 8024 787
(Fla 1983y Griftin v Sraie. 414 50.2d 1025 {Fla 1982);
Reay v, State, 403 50.2d 956 (Fla 1981y Whear v Srate,
433 S6.2d 1280 (Fla. Tst DOCA 1983y Thesier v, Stafe,
441 So.2d HI6s (Fla. 2d DOA 19R3AY). Thus, the court
conchuded “no personal waiver is required in order
to guarantee fundamental fairness in the non-capital
context.” /4,

Avppellant argues that Jones merely held a personal waiver
of an instruction on a necessarily lesser-included offense
is not required in a non-capital case. However, it seems
appellant overlooks the Jores court's acknowledgement of
the “long and unbroken lines of precedent conditioning
a right to jury instructions on lesser included offenses
upon a request for such instruction ... and requiring
a contemporaneous objection as a predicate to proper
appeliate review.” Joney, 484 50.2d at 379,

The supreme courl has repeatedly relied on Jones to
reiterate that a contemporaneous objection is required to
preserve a claim that the courti erred in failing to give an
instruction on a necessarily lesser-included offense. See
MeKinney v Srare, 579 5024 8L 83-B4 (Fla 1991y (“[Thhe
trial court’s fatlure to instruct on the {one step removed)]
lesser-inciuded offense ... is not preserved for review unless
the trial counsel objects to the instruction given.”™) (citing
Jones, 484 S0.2d 577Y; Parvleer v Dugger, 337 S0.2d 969,
977 (Fla. 1988) (noting in Jones, the court “reaffirmed in a
noncapital context the well-established rule ‘conditioning
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aright tojury instructions on lesser included offenses upon
a request for *256 such instructions ... and requiring
a conlemporaneous objection as a predicate to proper

appellate review,” 7).

District couris have also found the failure to instruct
on manslaughter or attempled manslaughter as a
necessarily lesser-included offense one step removed is
not fundamental error, and instead counsel must preserve
the issue by requesting the instruction. See¢ Coune v
Stere, 89 5o 3d 1096, 1087 (Fla, 4th DOA 2012) (failure
to instruct on attempted voluntary manslaughter as a
necessarily lesser-included offense one step removed was
not fundamental error where counsel failed to request
the mstruction), Fisher v Srate, 834 So.2d 921, 922
(Fla. 3d DA 2003 (Anding the failure teo instruct on
manslaughter as a necessarily lesser-included offense one
step removed did not require reversal because counsel
waived the issue by failing to request the instruction).

In  summation, appellant's argument that Morris
misinterpreted Jones is without merit. Jones clearly held
the failure to instruct on a lesser-included offense in a
non-capital case s not fundamental error. Whether or
not Jones 1s inconsistent with Lucas, Montgomery, and
Haygood is discussed below.

B. Lucas, Montgomery, and Haygood

Appellant argues that if this court interprets Jones as
holding the failure to instruct on a lesser-included offense
in a non-capital case is not fundamental error, then Jones
1s inconsistent with three other supreme court decisions:
Lucas, which held an incomplete mansiaughier instruction
can be fundamental error; and Montgomery and Haygood,
which held an inaccurate manslaughter instruction can be
fundamental error,

At first glance, it seems appellant’s argument 13 logical
that if fundamental error occurs by giving an erroneous
or mcomplete mstruction, then the total failure to give
that instruction must also be fundamental error. However,
Lucas, Monigomery, and Haygood are not inconsistent
with Jones. Instead, the holdings m those three cases
are consisient with well-established precedent that held
if a jury mstruction is given, that instruction constitutes
fundamental error if it leaves the jury with an incomplete

or inaccurate statement of the law on an element of the
offense that the jury must consider in order to conviet.

1. Lucas—Failure to Instruct on

Justifiable or Excusable Homicide

Prior to 2010, the standard jury instructions stated that
manslaughter could be proven by one of two ways: by
act or by culpable negligence; however, the defendant
could not be found guilty of manslavghter if the killing
was either justifiable or excusable homicide. See {n re
Srandard Jury Insvevcerions In Criminat CasesNo, 20006
Io946 So.2d 10610 1062 {(Fia 2006); In re Standard Jury
Instructions in Criminal Cases—Report No. 200710, 997

S0.2d 403, 404 (Fla.2008). '

As appellant correctly notes, in Lucas, 645 S0.2d ar 427,
the supreme court hield the failure to instruct on justifiable
or excusable homicide in 4 manslaughter mstruction is
“fundamental error ... if the defendant has been convicied
of either mansiaughter or a greater offense not more
than one step removed.” “The only exception we have
recognized is where defense counsel atfirmatively agreed
to or *237 requested the incomplete instruction.” fd
2t 427. The court explained that because “manslaughter
is a ‘residual offense, delined by reference to what it is
not,” a complete instruction on manslaughter requires an
explanation that justifiable and excusable homicide are
excluded from the crime.” Id (quoting Siockiin v. State,
344 S0.2d 1006, 1008 (Fla 1989,

Arguably, the language in Lucas that requires “a complete
instruction on manslaughter” could be read to require
a manslaughter mstruction where none was requested.
However, in other related cases, the supreme court
has indicated the failure to give a complete instruction
is [undamental error only when there is a partial
manslaughter instruction given,

Lucas relied on Srocicron, 544 S0.2d at 1008, in which the
supreme court noted that “when a trial court reinstructs
on manslaughter, it is then compelied to reinstruct
on justifiable and excusable homicide as a necessary
copcomitant of manslaughter. The failure to do so
erroneousty leaves the jury with an incomplete and
potentially misleading instruction.” (Emphasis added)
{citing Hodges v Srare, P12 80.2d 824, 826 {(Fla. [963)).
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Following Lucas, iy Promg v Sicre, 90F So.2d 781, 786
{Fla. 20053, the supreme court reiterated the “general
rule ... where manslaughter appears on the verdict form
either as a charged or lesser offense is that the jury
must be instructed on the definitions of justifiable and
excusable homicide.” (Emphasis added) (citing Locas, 645
s0.2d 425). The language in Stockion and Pena indicates
that giving an incomplete instruction on manslaughter is
fundamental error only “where mansiaughter appears on
the verdict form.” Penw. 901 So.2d at 786. Therefore, on
its face Lucas is not inconsisient with Jones, which heid the
complete failure to give an instruction on a lesser included
offense 1s not fundamental error in & non-capital case.

The supreme court has not specifically explained its
reasoning for this distinction that giving an incomplete
manslaughter instruction may be fundamental error,
whereas the complete failure to give a manslaughter
instruction is not, However, as wiil be discussed below,
this distinction is consistent with the weil-established
principle of law that it is fundamental error to give a
Jjury instruction that omits or misstates the law on an
element that the jury must consider in order to convict.
See Monigomery, 39 50.3d at 258 (citing Stere v. Delva,
ST5 50.2d 643, 645 (Flg, 19911,

2. Montgomery and Haygood—
Erroncous Manslaughter by Act Insiruction

Appellant argues that in addition to being inconsistent
with Licas, Jones is also inconsistent with Monrgomery
and Haygood, in which the supreme court held a
misstatement of the faw in the standard manslaughter jury
mstruction may be fundamental error.

found the standard instruction for manslaughter by act
misstated the law because it erroneously required the jury
to find the defendant intended to kill the victim. The court
found the error was lundamental in that case because
Montgomery “was entitled to an accurate instruction on
the lesser included offense of manslaughter,” and the
instruction was “ “pertineni or material to what the jury
must consider in order to convict,” ” Jd at 258 (quoting
Delva, 575 50.2d at 643). The court reiterated the principie
set forth in Delva that * “fundamental error occurs only
when the omission is pertinent or material to what the
jury must consider in order to convict. Failing to instruct

on an element of the crime over which the record reflects
there was no dispute is not fundamental *258 error.”” Id

court also found the error was fundamental In that
case because manslaughter was only one step removed
from second-degree murder, of which Montgomery was
convicted. fi/. at 255 (citing Peng, 90 S0 2d at 787).

Subsequently in Huveood 109 50.3d at 741, the supreme
court clarified that “giving the manslaughter by culpable
negligence instruction does not cure the fundamentaj error
in giving the erroneous manslaughter by act instraction
where ... the evidence supports a finding of manstaughter
by act, but does not reasonably support a finding that
the death occurred due to the culpable negligence of the
defendant.” The court emphasized that both the Haygood
and Montgomery decisions were based not on the iury
pardon doctrine, bui instead on the principle set forth in
Delvg that “fundamental error oceurs in a jury instruction
where the instruction pertains to a disputed element of
the offense and the error is pertinent or material to what
the jury must consider te convicl.” Haygood, 109 S0.3d at
TA-42 {eiting Pefve, 575 50.2d at 644-45).

Montgomery and Haygood are based on the well-
established principle, as stated in Delvg, that it is error
to give a jury instruction that omits or misstates the law
on a disputed element of the offense that the jury must
consider in order (o convict. This line of cases is not
inconsistent with Jones because if the defendant does not
request a jury instruction on a lesser-included offense, then
the jury is not required to consider that offense in order
to convict. Thus, there is no fundamental error. Stated
differently, the supreme court has made the distinction
that the defendant must preserve a request 1o have the
juryinstructed on a necessarily lesser-inciuded offense, but
once the jury is instructed on that offense, that instruction
must be a correct statement of the law. If it is not, and
il the error is pertinent to a disputed element that the
jury must consider, and the defendant is convicted of
an offense not more than one step removed, then the
error 18 fundamental. Thus, Jores is not inconsistent with
Lucas, Montgomery, Haygood, or the other related cases
discussed above.

I a somewhat similar line of cases, the district courts
bave found that fundamental error in an incomplete
manslaughter instruction 1s not waived even if defense
counsel requested that the mansiaughter instruction not
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be given at all, because “it is settled thatl that defendant's
desire to have no manslaughter instruction given at all ..
does not amount to an agreemeni to have the issue
mstructed upon in a fundamentaily erroneous fashion,”
Brogdstune v Stade, 61 3030 12660 1260 (Fla. 3d DOA
2001y (citing Jinienes v Srate. 394 So. 2d 1141, 1143 (Fla,
SdDOCA 008 see also Wade v Stare, 15% S0 3d 1357,
1259 (Fla. Ist I3OA 2015), Hall v Stare, 677 5024 1353,
PASH (Fla. 3th DOCA 19961,

Similarly here, counsel's failure to request a manslaughter
instruction essentially expressed a desire nol to have
a manslaughter nstruction given; however, if that
instruction had been given in an incomplete or inaccurate
instruction, the error would have been fundamental. Thus,
the holdings in Lucas, Montgomery, and Haygood that an
incompiete or erroneous instruction on manslaughter as
a necessarily lesser-included offense can be fundamental
error are not inconsistent with Jowmes, which held the
fauilure to give any instruction on a necessarily lesser-
included offense is not fundamental error in non-capital
cases. As such, we find the failure to instruct on attempted
mansiaughter was not fundamental error in this case.

*25% HI. DUTY TO RETREAT

Appellant argues the jury instructions regarding her duty
fo retreat constifuted fundamental error because they
misstated the law, were conflicting, and negated her only
theory of defense, which was self-defense. We disagree.

The jury was given instructions on justiliabie use of deadly
force, consistent with the standard jury instructions, that
stated appellant had the right to stand her ground and had
no duty te retreat unless she provoked the use of force
against herself:

A person is justified in using deadly force, if she
reasonably believes that such force is necessary to prevent

. imminent death or grear bodily harm to herself or
another; or ... the imminent commission of aggravated
battery against herself or another.

However, the use of deadly force is not justifiable, if
you find the defendant initially provoked the use of force
against herself, unless: A, the force asserted toward the
defendant. was so great, that she reasonably believed

that she was in imminent danger of death or great bodily
harm, and had exhausted every reasonable means fo
escape the danger, other than using deadly force on [the
victim]; B, m good faith, the defendant withdrew from
physical contact with [the victim], and clearly indicated
to [the victim] that she wanted to withdraw and stop
the use of deadly force, bul [the viclim] continued or
resumed the use of force.

(Emphasis added). Then, the jury was instructed that
appellant had a duty to retreal if she was engaged in
unlawful activity, unless the danger was imminent and
retreating would have increased that danger:

If the defendant was nof engaged in an unlawful activity,
and was attacked 1o any place where she had a right to
be, she had no duty to retreat, and had the right to stand
her ground and meel force with force, including deadly
force, if she reasonably believed that it was necessary to
do so, to prevent death or great bodily harm to herself, or
to prevent the commission of a forcible felony.

. i you find that the defendant was engaged in
unlawflul activity, then you must consider if the
defendant had a duty to retreat.

The defendant cannot justify the use of force likely to
cause death or great bodily harm, unless she used every
reasonable means within her power and consistent with
her own safety to avoid rhe danger, before resorting 1o
that force. The fact that the defendant was wrongfully
attacked, cannot justify her use of force likely to cause
death or great bodily harm if, by refreating, she could
have avoided the use of thar force. However, if the
defendant was placed in a position of imminent danger of
death or greal bodily harm, and it would have increased
her own danger to retreat, then her use of force likely to
cause death or great bodily harm was justifiable,

{Emphasis added). See Fla. Std. Jury Instr. (Crim.) 3.6(1).

Appellant argues the instruction that she had a duty to
retreat if she was engaged in an unlawfui activity was
a misstatement of the law, because section 776.0712{1 .
Florida Statutes (2009), stated a defendant has no duty to
retreat regardless of whether she was engaged in unlawful
activity. She argues the effect of this error was to give

jurors a conflicting instruction that she both had no duty

to retreat and had a duty to retreat if she was committing
an unlawful act. She asserts *26¢ this conflict negated
her only theory of defense, self-defense, and thus the error
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was fundamental. As will be discussed below: (A) the
instruction was a misstatement of the law; however, (B}
the instruction was not fundamental error under the facts
of this case.

AL Duty to Retrear—gs 7760121 1 ),
P01, and 778041 Fla, Srar, (219

(31 Appellant argues the portion of the instruction
that stated she had no duty to retreat if she was “not
engaged in an unlawful activity” was a misstatement of
the law because section 776013, Flonda Statutes {20093,
permilted her to stand her ground regardless of whether
she was engaged in unlawful activity,

October 2005 until June 2014, two different
provisions of the “Stand Your Ground™ law, codified in
chapter 776, permitted a defendant to use deadly force
without reireating, only one of which required that the
defendant not be engaged in unlawlul activity. Section
TTH012 stated:

From

[A] person is justified in the use of deadly force and does
not have a duty to retreat if*

(1) He or she reasonably believes that such force is
necessary Lo prevent imminent death or great bodily
harm to himsell or herself or another or 1o prevent the
imminent commission of a forcible felony.

3 776012, Fila, Stan (2009 Section 776.013(3) stated a
person not engaged in unlawful activity had no duty to
reireat:

(3} A person who is not engaged
in an unlawlul activity and who
is attacked in any other place
[other than a dwelling, residence, or
oceupied vehicle] where he or she
has a right to be has no duty to
retreat and has the night to stand
his or her ground and meet force
with force, including deadly force if
he or she reasonably believes it is
necessary to do so to prevent death
or great bodily harm to himself or
herself or another or to prevent the
commussion of a forcible felony.

01303y Fla Sta. (20091,

These statutes created two different standards. Under
Y6413, a person not engaged in unlawful
activity was entitled to stand his or her ground if that
person “reasonably believed 1f is necessary to prevent
death or great bodily harm.” § 775.013(3}), Fla. Siat.
{3009, under section 776.012, there was no
requirement that the defendant not have been engaged in
uniawful activity, but the defendant must prove the deadly
force was necessary to prevent “inmminen: death or great
bodily harm.” & 776.012(1 Fla
added).

seclion

However,

Stat. (20095 (emphasis

TI6.041,
states the

Further, section titled “Use of force by
“justification described in the
preceding sections of this chapter is not available to a
person who: ...

himself or herself, unless”

aggressor,”

[tjnitially provokes the use of force against
“imminent danger”
and “he or she has exhausted every reasonable means
to escape the danger other than the use of force,” or
“withdraws from physical contact with the assailant” and
“indicates clearly ... that he or she desires to withdraw.” §
TI6.04 12 a)-(h), Fla, S{at. (2009

there was

*261 Here, instructions reflecting sections 7
TI6.013(3), and 776.041{2) were read to the jury.

76.012(H
The State
argues that because appellant was engaged in unlawful
activity---a marijuana transaction--she had a duty to
refreat, and thus il was not error o instruct the jury
pursuant to section 776.013, This court expressly rE}ected
that argument in Gerreir v Staze, 148 50.3d 486, 4

(Flao 1st DXCA 2014), instead finding that if a defendam
who was engaged in unlawful activity provides “some
evidence to suppert [2] claim of justifiable use of deadly
foree to prevent imminent death or great bodily harm
or the imminent commission of a forcible felony” the
defendant is “entitled to request and receive an instruciion
refllecting section 776.012(1).” “Therefore, it was error
for the trial court to instruct 1he jury regarding Garrett's
unlawful conduct” by instructing on section 776.013(3)
and Instructing that possession of a firearm by a convicted
felon was unlawful. fd 1f a defendant's claim of self-
defense was based solely on the prior version of section
FTH012(1y, then it is “an mcorrect statement of the then-
existing law” to instruct that the defendant had a duty
to retreat if engaged in unlawful activity pursuant to
section 776013, McGriff v Staie, 160 80.3d 167, 40 Fla,
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Tst DXOA Apr. 8, 2014} {(finding the
error in that case was preserved and harmful). Because
appellant lailed to preserve this issue for appeal, it is
reviewable only for fundamental error, which is discussed
below.

B. Fundamental Error

l4f  Appeliant argues that because the jury was instrucied
both that she had no duty to retreat and that she had a
duty to refreat if she was engaged in unlawful activity, the
instructions misstated the law and were so conllicting that
they negated her only theory of defense.

Appellant cites several cases for the proposition that
‘fwlhere ... a trial judge gives an instruction that is an
incorrect statement of the law and necessarily misleading
to the jury, and the effect of that instruction is to negate
the defendant's only defense, it is fundamental error and
highly prejudicial to the defendant.” ™ Flovd v. Srare, 151
S0 33457, 454 (P st BYOA 2014y, review granted, SC14—
2162 (Fla.2014) {quoting Curter v Stte, 4689 Bo 2 194,
196 (Fla. 2d DA 1985,

The Garrett court found the error in instructing on both
776.012 and 776.013 was not fundamental m that case
because “the jury was not precluded {rom considering
Garrett's affirmative defense, regardless of his unlawful
activity.” 143 50.3d al 470 Based on the evidence
presented and the instructions given, “the jury could have
found that Garrett's use of deadly force was justified
and he had no duty fo retreat because retreating would
be futile given the ‘imminence’ of the danger he faced.”
fd w472, Qr, alternatively, there was “ample” evidence
from which the jury could have found Garretl did not
have a reasonable beliel that deadly force was necessary
to prevent an immigent threat aganst him. fd “That
the jury ultimately rejected Garrett's claim of self-defense
does not mean that the challenged instruction constituted
fundamental error.” Id.

The reasoning of Guarrett is equally applicable here.
Appellant would have been entitled to request an
instruction that she had no duty to retreat if the danger
was imminent under section 776.01201), and it was error
to instruct that she had a duty to retreat if engaged
in unfawful aciivity pursuant to section 776.013{3%
Regardiess, that error was not fundamental because it

did not negate her theory of defense. Like in Garrerr,
even under the section 776.013¢3) instruction, thers was
evidence from which the jury could have *262 found that
although appellant was engaged in an unlawfiul activity,
appellant had no duty to retreat and had the right to stand
her ground because retreating would have been [utile due
to the imminence of the danger that she faced.

Appellant testified that she was retreating, “backing away
slowly ... attempting to go back to the bus stop” where
she had been standing prior 1o the marijuana transaction,
when the victim punched her in the face. She testified
she shot the victim because she believed if she did not,
the victim and her cousin would have beaten her, and
they could have potentially been armed, The fact that
the jury rejected this theory of defense does not render
the instruction fundamental error. As in Garrers, there
was “ample” evidence from which the jury could have
rejected this theory of defense, including the testimony
of the victim and an eye-witness that the victim was not
within arm's reach of appellant and was not advancing
towards appellant when appellant shot her. 148 So.3d at
471.

We find this case is factually distinguishable from Flovd,
131 So.3d 452, and Ross v Siaze, 157 S0.3d 406, 408
09 (Fla. Ist DCA 20135y, 1 which this court found
mnstructions that the defendants had the right to stand
their ground so long as they were not engaged i unlawful
activity conflicted with the “aggressor” mstruction that
they had a duty to retreat if they had provoked the use
of force against themselves. In both Floyd and Ross, we
found this error was fundamental because it negated the
sole theory of defense for both defendants—that they had
the right to stand their ground and had no duty to retreat.
Flovd 151 50.3d at 454; Ross, 157 850.3d a1 408, Unlike the
case at hand, neither Floyd nor Ross argued that they were
attempting to retreat, or that retreating would have been
lutile due to the imminence of the danger that they faced.
Instead, their sole theory of defense was that they had
no duty to retreat. As such, the conflicting instructions
on whether they had a duty to retreat negated their sole
defense, and thus were fundamental error,

In contrasi here, appellant's sole defense was not that
she had no duty to retreat. Instead, as discussed above,
she presented evidence that she was attempting to retreat
when Howard punched her, and then she believed she
had no option but to shoot Howard in order to prevent
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Howard and Marks from beating her. Thus here, as in
Garrert, the conflicting instructions on whether appeilant
had a duty to retreat did not negate her theory of defense.
Under the instructions as they were given, the jury still
could have found that appellant's use of deadly force was
justified if the jury had accepted her theory of defense, See
Fla. Std. Jury Instr. {Crim.) 3.6(f} (*[TThe use of deadly
force is not justifiable, if you find the defendant initially
provoked the use of force against herself, unless: ... she
reasonably believed she was in imminent danger ... and
had exhausted every reasonable means of escape™); (“[TIf
vou find that the defendant was engaged in unlawful
activity.... The defendant cannot justify the use of force

Footnotes

likely to cause death or great bodily harm, unless she used
every reasonable means within her power and consistent
with her own salety to avoid the danger,” or unless “the
defendant was placed in a position of imminent danger of
death or great bodily harm, and it would have increased
her own danger to retreat”). As such, we AFFIRM.

MARK AR and OSTERHAUS, 1], concur.
AR Citations

168 S0.3d 252, 40 Fla, L, Weekly D438

1 Following State v Monigomery, 38 So.3d 2582 (Fla 201G}, the mansiaughter instruction was amended to correct the
manslaughter by act instruction and to state that a defendant cannot be guilty of manslaughter by committing “a merely
negligent act,” or if the killing was justifiable or excusable homicide. Fia. Std. Jury Instr. {Crim.} 7.7.

2 Both sections were amended in 2014, resolving this discrepancy. Section 776.012{2), Florida Statutes (2014) now states
a defendant may stand his or her ground only if ‘not engaged in criminal activity and is in a place where he or she has a
right to be " Section 776.013(3), Florida Statutes (2014) now pertains only to a person "in his or her dwelling, residence,
or vehicle,” and states there is no duly to retreat, without reference to unlawful activity.
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