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- This supplemental authority is significant to the present case because
the U.S. Department of Labor now reports that in recent years since the

report of the National Commission on ‘State Workmen's' Compensation

Laws in the 1970s:

The political focus on reducing costs f
~and, by the early 1990s, benefits
Various new legislative changesq wer
'reforms.’ It was a race to the bottgm...

For workers whose, cl cepted or approved, the
amount of bene iy€ has been limited through
various legislative '

* * *
R hange b states' rules goveming benefits have
cer he problem. For example, arbitrary limits

on_the number of weeks that temporary total disability
s are available in a claim - irrespective of the
edical status of the injured workers - have been
inStituted or shortened; This provision was successfully
challenged when the Florida Supreme Court recently held
a 104 week limit on these benefits to be unconstitutional
under the Florida state constitution. Employers in some
states are apparently forbidden to provide longer benefits,
under threat of audit and fine, even if they are willing.

(D.O.L. Report, page 15).



State legislatures continue to attempt to reduce workers'
compensation costs, and so the race to the bottom
_continues.

(D.OL. Report, page 20).

[Footnotes 57 and 58 above appear on page 37 of the report].
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EXECUTIVE SUMMARY

State-based workers’ compensation programs provide critical support to workers who are injured or
made sick by their jobs. These programs are a key component of the country’s social benefit structure
and of occupational safety policy, and the only major component of the social safety net with no
federal oversight or minimum national standards, This Report provides an intyeuction to these
programs, but it also sounds an alarm: working people are at great risk of falling
result of workplace injuries and the failure of state workers’ compensati A rovide them
with adequate benefits,

Despite the sizable cost of workers’ compensation, only a smal
of occupational injury and illness is borne by employers. Co shitfted away from

recently, health care provided under the Affordable Care xpanded our social safety net,

here is growing evidence that costs

“If you work hard in
And if you get h Ajob, or become disabled or unemployed,
you should sti keep food on the table.”

- —President Barack Obama

As the costs of work injury and illness are shifted, high hazard employers have fewer incentives
to eliminate workplace hazards and actually prevent injuries and illnesses from occurring, Under
these conditions, injured workers, their families and other benefit programs effectively subsidize
high hazard employers.

In 1970, Congress created the National Commission on State Workmen’s Compensation Laws to

undertake “a comprehensive study and evaluation of State workmen’s compensation laws in order
to determine if such laws provide an adequate, prompt, and equitable system of compensation.”
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The National Commission agreed on five basic objectives for workers’ compensation programs:

broad coverage of employees and work-related injuries and diseases; substantial protection -
against interruption of income; provision of sufficient medical care and rehabilitation services;
encouragement of safety; and an effective system for delivery of the benefits and services. Using
these objectives as a starting point, the National Commission members unanimously concluded that
“the protection furnished by workmen’s compensation to American workers presently is, in general,
inadequate and inequitable,” and endorsed 84 recommendations, including 19 recommendations that
they regarded as “essential.” The National Commission suggested that states shuld be given until
July 1, 1975, to comply with its essential elements and urged that, if compliance Was not achieved,
Congress should then act to secure compliance.

Progress in particular areas after the National Commission’s Repopt'was nota
under fear of federal intervention, states’ compliance with the niial re

increased and the adequacy of some benefits unquestionably ifinpro
became clear that federal intervention was improbable, and t

. Perhaps acting
endations
mid-1980s, however, it

Restrictions on access 10 benefits generally and ifically increased; inflation-
adjusted statutory benefit levels began to decli

raged injured workers from applying for

in the denial of claims that were previously

ash benefits to those awarded compensation, imposition
: 2 provided to injured workers, and the institution of new

procedural and evidentidr >ate barriers for injured workers who file claims. In addition,

the elimination by several sta islatures of Second Injury Funds - that is, state-administered

funds that provi i r injuries not otherwise covered — creates additional holes in the

application for workers’ compens
benefits. These include changes

Some state legislature tinue to attempt to reduce workers’ compensation costs, and proposals
for statutory amendments that restrict workers’ benefits or access have become increasingly bold.
Notably, there have been legislative efforts to restrict benefits and increase employer control over
benefits and claim processing, most dramatically exemplified by the opi-out legislation enacted, and
recently struck down by the state supreme court, in Oklahoma and considered in Tennessee and
South Carolina, among other states.

We are moving further from many of the National Commission’s 19 essential recommendations —

and these recommendations do not address some of the new issues that have arisen. For example,
new ways of reducing access to benefits have emerged, primarily focused on higher burdens of
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“A nation built on the dignity of work must provide for workers’
safety, as well as take care of them if they get hurt on the job.
When workers are hurt, a robust workers’ compensation program
can make the difference between poverty and recovery. It is time

 that we look at whether this basic bargain is fraying and how we

proof for injuréd workers. Using the historical consens ent of two-thirds of gross pre-

jury earnings recomniended by the Nafiona 1MISS10
many ~ perhaps most — jurisdictions. Workers @ho file for comp
benefits because of the combination of higher

mnity benefits are inadequate in
ensation are blocked from receiving
entiary bars, exclusion of conditions that do not
ceguirements for drug testing, Some states have
enacted arbitrary limits on the number of that benefits can be paid; some have enacted caps on
medical payments as well. :

economic cost of occupationally-caused or aggravated
injuries and illnesses to ities and other benefit programs, further burdening the
federal Medicare and sability Insurance programs. As benefits erode, workers
with significant permanent ilities that make it difficult for them to function in the labor market
n their conclusions regarding the specific effects of recent changes
I agree that a substantial number of SSDI claims involve at least one
work-related chronic condgfion, often simultaneously with other conditions; some show an increasing
reliance on SSDI as rs’ compensation programs tighten eligibility standards.

All of these issues result in‘

The current situation warrants a significant change in approach in order to address the inadequacies
of the systems. We need to identify best practices in order to provide better benefits to injured
workers, increase the likelihood that workers with occupational injuries or illnesses can access the
wage replacement benefits they need until they can go back to work, and reduce costs to employers.

In addition, the most effective means to reduce workers’ compensation costs is to prevent work injuries
and illnesses from occurring. Workers® compensation is not simply another disability program;
participation in the program is the direct result of the work environment. It is important to strengthen
the link between workers’ compensation and efforts to prevent work-related injuries and illnesses, -
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Policy areas that deserve exploration include:

* Whether to increase the federal role in oversight of workers’ compensation programs, including the
appointment of a new National Commission and the establishment of standards that would trigger
increased federal oversight if workers® compensation programs fail to meet those standards.

* How to strengthen the linkage of workers’ compensation with injury and illness prevention,
including by facilitating data sharing among state compensation systems, insiirance carriers, state
and federal Occupational Safety and Health Administration (OSHA), and state“health departments.

* Whether to develop programs that adhere to evidence-based standagds t ist employers,
injured workers, and insurers in addressing the long-term mana: kers’ disabilities to

compensation system on workers and the i on evidence-based approaches to improving
the functions of the compensation beneficial.

ity of American workers, and their
dependent on workmen’s compensation for their
basic eco ecurity in the event such workers suffer
disabling in or death in the course of their employment; and
... the full protection of American workers from job-related injury
or death requires an adequate,' prompt, and equitable system

of workmen’s compensation as well as an effective program of
occupational health and safety regulation.”

“.../Tlhe vast
families,

—Occupational Safety and Health Act
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Introduction

State-based workers’ compensation programs provide critical support to workers who are injured
or made sick by their jobs. These programs are a key component of the U.S. social benefit
structure and of occupational safety policy, and the only maJ or component of the social safety net
with no federal oversight or minimum national standards. ' This Report provides an introduction =
to these programs, but it also sounds an alarm: working people are at great risk of falling into

poverty as a result of workplace injuries and the failure of state workers’ compensation systems

to provide them with adequate benefits.

In 1970, Congress passed the Occupational Safety and Health Act (OSHAGY),
established the National Commission on State Workmen’s Compensati
workers’ compensation that is “adequate, prompt and equitable.”
goal today. Recent history suggests that there is a growing need

imbalances by focusmg on hazards
workers remain especially vulnera

at'pose a particular risk to workers. Some
refore more dependent on the workers’
compensation system to ens fall into poverty as a result of an injury or
illness. In the poultry indust orkers face low wages, hard work and injury rates
that are almost double, iseaf@tates that are six times, the average rate of workers in
private industry.*

Health Admin e two federal agencws whose primary focus is worker safety and

illion for FY 2016.° Although it is true that employers undoubtedly spend
more on safety than Is included in workers’ compensation costs, and expenditures in other
federal and state agencies would add to the total governmental expenditures on prevention, it is
nevertheless quite clear: a much larger part of publicly mandated investment in workplace safety
is going toward the cost affer an injury occurs, rather than toward prevention.

Despite the sizable cost of workers’ compensation, only a small portion of the overall costs of
occupational injury and illness is borne by employers: the full cost of occupational injuries was
estimated to be $206 billion in 2013 by the National Safety Council.” According to one
researcher, employers now prov1de only about 20 percent of the overall financial cost of
occupationally caused injuries and illnesses.® Costs are instead shifted away from employers,
often to workers, their families and communities. Other social benefit systems ~ including Social
Security retirement benefits, Social Security Disability Insurance, Medicare, and, most recently,
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the Affordable Care Act — have expanded our social safety net, while the workers’ compensation
safety net has been shrinking. There is now growing evidence that costs of workplace-related
disability are being transferred to other programs, placing additional strains on programs at 2
time when they are already under considerable stress.’

As the costs of work injury and illness shifts onto workers, their families and other benefit
programs, high hazard employers have fewer incentives to eliminate workplace hazards and
actually prevent injuries and illnesses from occurring. Under these conditions, injured workers,
their families and taxpayers subsidize unsafe employers.

This Report briefly summarizes the history and current status of the programs, enumerates areas
of concern, and concludes with areas to consider for possible future policy dé lopment and
research that focus on ensuring that the goals of workers’ compensati t in the future.
We issue this Report in hopes that more attention will be paid to
benefits for injured workers and to create a system that is effici equitable for workers and
employers alike. '

early in the 20th century, when occupationalinjuries and fatalities grew in frequency to crisis
proportions; to the period of growing atfenti ace safety, the 1970 passage of the
OSHAct and the creation of the Nati on State Workmen’s Compensation Laws
that set out consensus recommendati adequate system of compensation; to a period
starting in 1990 of formidable 4 s that raise new questions about the adequacy of
the program.

Early 20th cént e 1970s

At the end of the
_ disease amon

, rapid industrialization led to widespread injuries, fatalities and
here was truly carnage in too many of the nation’s workplaces: an
estimated 35,000 and two million injuries occurred each year, and one quarter of the
injuries produced diSebilities lasting longer than one week. The railway injury rate doubled
between 1889 and 1906. In 1907 alone, 4,534 railroad workers and 2,534 miners were killed.!® In
compatison, in 2014, there were 4,679 fatal work injuries across all occupations and industries in
a population approximately four times as big as at the turn of the 20th century.

Employers had been largely protected from workers’ lawsuits for damages in the 19th century,!
but the beginning of the 20th century brought many changes. Employers’ common law defenses
to workers’ claims were being eroded through judicial intervention as well as by employer
liability acts that were enacted by state legislatures to change or climinate these defenses. These
changes led to frequent litigation — in some places dominating courts’ dockets'® — and potentially
large damage awards for workers, thereby increasing both the costs and the level of uncertainty
for employers. The Progressive Era of politics was demanding a new look at longstanding
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political and legal assumptions. Disasters — such as the Grover Shoe Factory explosion in 1905, :
the Monongah coal mine disaster (1907) and the Triangle Shirtwaist Fire (1911) — made it +
impossible to ignore the hazards of work. Fiction —such as Upton Sinclair’s The Jungle (1906) — -
and reports — including Crystal Eastman’s Work Accidents and the Law (1910) — also caught the -
public imagination. Awareness was growing of the emerging social insurance systems in
Germany, the United Kingdom and elsewhere. Labor organizations were calling attention to the
destitution of families of injured workers.'?

One state after another established a commission to investigate solutions, and many, noting the
apparent inevitability of these injuries as part of the progress of industrialization, advocated for
some form of compensation that would provide more certainty to employersgnd workers alike.
Frances Perkins, long before she was Secretary of Labor, fought for 2 compen$ation system in

New York. President Theodore Roosevelt reiterated the call for refo

In spite of all precautions exercised by employers there idable accidents and
even deaths involved in nearly every line of business i
This inevitable sacrifice of life may be reduced to agni
completely eliminated. It is a great social injusticé
family of the killed or disabled victim, to beagdhe enti
sacrifice. In other words, society shirks its d

mployee, or rather the
of such an inevitable

whereas-the-injury-come
Compensation for accidents or deat
under which that industry is carrigd omjshould bg paid by that portion of the community
for the benefit of which the ind iSiedizied of — that is, by those who profit by the
industry. If the entire trade ris pon the employer he will promptly and
properly add it to the legitimsate duction and assess it proportionately upon the
consumers of his comug @ i ore clear to my mind that the law should place
this entire “risk of €

of the U.S. Constitution did not allow for a federal approach to an
increasingly w ed problem." State legislatures stepped into the breach, and the laws
became the focus essful constitutional challenges in New York, Montana and Kentucky.'®
The day after the court ruling in New York that struck down the state’s workers’ compensation
law, 146 garment workers lost their lives in the Triangle Shirtwaist Fire in lower Manhattan.
New York responded to the court ruling with a constitutional amendment; Wisconsin passed a
comprehensive law in 1911 that was not successfully challenged; and in 1917, the U.S. Supreme
Court in New York Central Railroad Company v. White upheld the constitutionality of the
revamped New York law.!” This law, like those of many states, limited compensation to
specified hazardous industries and to injuries caused by “accidents” at work. Between 1911 and
1943, every state developed some form of workers’ compensation program, with significant
variation among state laws with regard to coverage, benefits and administration.
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From the outset, workers’ compensation represented a political compromise, worked out in each -
state leglslature in the face of aggresswe lobbying by employers, insurance carriers, unions and :
others.' Under the compromises that were worked out — sometimes referred to as “The Grand
Bargain” — covered workers were to receive presumptlvely fair, no-fault and universal (though
limited in amount) benefits; in exchange, employers were broadly shielded from tort liability for
workplace injuries and deaths. Workers gave up their right to sue; employers gave up the right
to refuse to compensate their employees injured on the job. Th1s basic compromise ultimately
had broad political support from industry, labor and progressive political groups.

Despite the changing views of the powers of the federal government that have allowed for
federal regulation and social programs since the New Deal, workers’ compeasation has
remained, primarily, a state-initiated and state-run program. The federal role has been limited,
and spemfic federal programs were developed only for particular gro
exposures.'® Theodore Roosevelt called for a program to cover federal
Federal Employees Compensation Act (FECA) was passed in 1946. ©ther federal laws followed,

written to address gaps or failures in state workers’ compens : th€ Longshore and

Harbor Workers Compensation Act (passed in 1927 to covér w . maritime and -
harbor employment); the Defense Base Act (passed in 1941 '
employees at military bases); the Black Lung Benefit§ A in”1969 in response to the

2l workers pneumoconiosis);
: : Act{passedin 2000

response to the failure of state workers co g

private sector civilian workers in defense nuglear weapgns facﬂmes who developed work-related

and their employees, as well as public in the states, were left under the
jurisdiction of the state progt

Almost all pro overage — meaning that they did not include a deductible — for
ith compensable conditions, although medical coverage was
rays. Cash benefits were available to cover temporary loss of wages

petiod of several days, and some compensation was provided for partial and permanent on-going
disability as well as for death. Most states provided some form of rehabilitative services; these
too varied in scope. None of these programs was intended to provide full damages that might
have been available in tort, and, in fact, the cash benefits were quite limited. None required a
proof of legal negligence in order for the worker to qualify for benefits. All excluded workers
who were not, technically, employees: independent contractors and solo proprietors were,
therefore, by definition outside the scope the laws — an issue that has become more salient as the
number of people classified as independent contractors has grown.
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Beyond basic shared characteristics, state systems varied and continue to vary in important .
ways.”® Over time, states amended their laws — sometimes annually. Texas is the only state in

which employers may still choose whether to opt-in to workers’ compensation coverage. A =

Other differences and exclusions remained. Employers are still not required to provide full | _
coverage in many states to agricultural and domestic workers.?! Processes for reviewing claims '
and resolving disputes vary from administrative processes to judicial proceedings. Methods of
financing — from exclusive state funding mechanisms to broad private insurance — also differ;
today, Ohio, North Dakota, Washington, and Wyoming are the remaining four states that bar
private insurers. Small employers were not included initially; as of 2014, 15 states continue to
have small firm exemptions. %%

Levels of benefits for each category still differ considerably from one .
Temporary benefits, generally referred to as Temporary Total Disability%eenefits (I'TD) and paid
while the worker is healing and unable to work, are set at differesf levels inMerms of weekly
benefit levels and maximum duration of time to collect these '
. maximum benefit at 100 percent of the state average weekly wa rkers in higher paid
but dangerous industries — such as mining and constructién — recei

—The-methodology-forcal i nis for permanent partial
disability (PPD), the largest component of ¢
from one state to another.”®* This variatjon
wages and suffer equivalent injuries regi
state to another. * One conclusion is ob
where replacement of wages is lessige

ayment imeans that workers who earn the same
different amounts of compensation from one
s who earn less and who work in states

t greatest risk of falling into poverty. If

push them into destitution.?

These variations create it is difficult to generalize about the problems — or the
strengths — of the pro

clear that recent changes 1 islation and administration are increasingly restricting many -
workers’ . 5.2%% While injury and fatality rates have declined dramatically

through the 2 27 the basic issue for workers who are injured or made ill by their work

remains the sames for an equitable, adequate and efficient system of compensation.

The Occupational Safety and Health Act, the National Commission on State
Workmen’s Compensation Laws, and the aftermath

The first major federal review of the adequacy of the state workers’ compensation systems was
linked to an expanded focus on occupational safety and health and brought new attention to the
questions of adequacy and equity in these programs. The Federal Coal Mine Health and Safety
Act of 1969 included not only significantly increased federal regulatory oversight over
dangerous conditions in the nation’s mines, but also the first federal occupational disease
compensation law: the federal Black Lung Compensation Act was initially passed as a
component of the 1969 law following successful agitation by coal miners and the United
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Mineworkers of America that exposed the inadequacy of disease compensation in state
workers’ compensation programs. A year later, when the OSHAct was enacted to provide
on-the-job protections for workers in general industry, concerns about post-injury A
compensation were referred for study to a newly created National Commission on State
Workmen’s Compensation Laws.

The Congressional findings that provided the Justlﬁcatlon for the National Commission echo
concerns that have been voiced more recently:

(A) the vast majority of American workers, and their families, are dependent on
workmen's compensation for their basic economic security in the eygnt such workers
- suffer d15abhng 1nJury or death in the course of then' employment; an hat the full

adequacy of present workmen's compensation laws in the the growth of the
I in'medical knowledge,

the cost of 11v1ng.

The 18 member National Commission’
1972, after undertaking “a comprehensi
laws in order to determine if suc
compensatlon » 29 The rest of the

evaluation of State workmen's compensation
equate, prompt, and equitable system of
focuses on prevention of work injuries and illnesses

respect to 1nJur1es, diseases, or death of employees arising out of, or in the
9;30

The National Commission — which had one year to complete its task — first agreed on five basic
objectives for workers’ compensation programs: broad coverage of employees and work-related
injuries and diseases; substantial protection against interruption of income; provision of
sufficient medical care and rehabilitation services; encouragement of safety; and an effective
system for delivery of the benefits and services. Using these objectives as a starting point, the
National Commission members unanimously concluded that “the protection furnished by
workmen's compensation to American workers presently is, in general, inadequate and
inequitable,” and endorsed 84 recommendations, including 19 recommendations that they
regarded as “essential.”*! - :
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These 19 essential recommendations focused on six areas:

1) compulsory rather than elective coverage, with no exemptions for small firms, =
government employment, household and casual workers, or, starting in 1975, for any -
farmworkers;

2) broadening of employee choice for filing interstate claims so that employees could file -
claims where the injury occurred, where the employment was localized, or where the '
employee was hired;

3) full coverage for work-related diseases;

4) adequate weekly benefits for temporary total, perménent total

percent of the state’s Aaverage weekly wage initially, a
subject to this maximum, benefits be at least 66 2/3

percent of the state s average weekly age.

5). no arbitrary limits on the duratigh,of s fof permanent total disability or death,
including that total disability be be paid Tor the duration of the worker’s disability or
for life; and

6) full medical and re s without limits on amount or duration.*

The National Comm o reach a consensus regarding the design of a system for .
_ permanent partial diSabili efits, calling for state and federal examinations of approaches to -

these benefits. ional Commission’s focus was on the inadequate statutory

benefit levels avai workers who were eligible for compensation and on the large numbers

compensation for s who were covered. The National Commission’s diagnosis of the
problem of inadequaCy was that economic competition among the states was creating a political
environment in which legislators were reluctant to improve workers® compensation laws.®

The National Commission suggested that states should be given until July 1, 1975, to comply

with its essential elements and urged that, if compliance was not achieved, Congress should then

act to secure compliance — but the National Commission explicitly rejected federalization of the

state programs. The National Commission then disbanded, 90 days after issuing the Report, as

required under the sunset provision in the enabling statute. An Interagency Task Force in the

1970s attempted to address many of the outstanding issues. Other federal reports in the late

1970s and 1980 continued to focus on inadequacies in the workers’ compensanon systems,

including the persistent failure to compensate occupational diseases. 3 -
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Progress in particular areas after the National Commission’s Report was notable. Perhaps acting
under fear of federal intervention, states’ compliance with the essential recommendations
increased, moving from an average of 6.8 in 1972 to 12.1 in 1980. Adequacy of some benefits
unquestionably improved. For example, in 1972 only four states had maximums for temporary
total disability benefits that were at least 75 percent of the state average weekly wage; by 2004,
34 states and the D1stnct of Columbia had raised these maximum to 100 percent of the state
average weekly wage.’ * Weekly statutory benefit rates increased substantially betvveen 1970 and
1985 and continued to increase, though more modestly, between 1985 and 1990.>° Some states
lagged, however. A review of state compliance with the National Commission’s essential
recommendations is set out in Appendix B.

Congress did not adopt the National Commission’s unanimous reco i equire full

the states to meet the National Commission’s standard for co
workers’ compensation programs remained firmly within
requirements or minimum standards.

ithout any federal

Developments-in-the-la

Workers’ Compensation Programs publ ic evaluation of states’ compliance with the
essential recommendations until authority to compel greater compliance,
despite a plateauning in states’ g ce. Somme state progress toward National Commission
goals was made in the late € 1980s, but by the mid-1980s, the political tide
ervention was improbable, and the motivation to conform

there was a shift toward controlling costs by cutting benefits. Restrictions on access to benefits
generally and medical care specifically increased; inflation-adjusted statutory benefit levels
began to-decline. Compliance with the 19 essential recommendations of the National
Commission slowed: average compliance rose only from 12.1 in 1980 to 12.8 in 2004, the last
time that the Department of Labor analyzed the state laws. A ProPublica analysis of state
compliance in 2015 shows that only 7 states now follow at least 15 of the recommendations, and
4 states comply with less than half of them.*® Although most states had raised and maintained the
level of weekly temporary total benefits to conform to the basic National Commission
recommendations, other statutory changes represented both overt and more subtle attacks on the
availability of benefits for people who were injured at work.

DOES THE WORKERS' COMPENSATION SYSTEM FULFILL ITS OBLIGATIONS TO INJURED WORKERS?
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- Why did this happen?

Employers’ costs and insurance rates rose in the period from 1984 to 1990, creating growing
political pressure on the programs. Medical costs were escalating — in many cases faster than the
rate of increase in health care costs generally — and constituted a growing share of the paid -
benefits. Wage replacement benefits to workers also increased, as states had raised the weekly '
benefits to better comply with the recommendations of the National Commission. Both benefits

and employers’ costs per $100 of payroll rose substantially from 1984 to 1990.%

The political focus on reducing costs for employers grew, and, by the early 1990s, benefits came
under attack. Various new legislative changes were championed as “reformél” It was a race to

the bottom: as each state compared its statute with those of nelghbormg tates,
greater generosity, and moved to change those provisions of its law.> onversation
shifted, and the ability of workers and their allies to hold back this 4
membership and strength declined.

enefits significantly outnumbers
the period 2002 to 2014.%°

the trend lines are clear: the number of states
those that have increased or maintained ben

Not surprisingly, benefits per $100 o ined since a high of $1.65 in the early
1990s to $0.98 in 2013.%° Of course one ht expect that reductions in employment in
dangerous industries (like mining : g attention to safety might be responsible for this
trend. But research suggests antComponent of the decline in total benefits can be

attributed to statutory cha: od the availability of benefits. ® Average employers’®
costs have not always followed th e downward pattern, further fueling the political attacks
on beneﬁts, althoug large vatiation in this pattern among states and from one industry
to another.*!

What do some e key changes look like?

= Exclusionary standards result in increased denial of claims

A 2015 report found that, since 2003, legislators in 33 states have passed workers’
compensation laws that reduce benefits or make it more difficult for those with certain
injuties and diseases to qualify for them.”** None of the benefit adequacy studies address the
economic effects of workplace injuries and diseases on injured workers who never receive
compensation. Recent statutory changes presumably result in expanded exclusion of claims
that might previously have been accepted, thus increasing the likelihood that more injured
workers are not receiving any benefits at all.
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‘Many workers who might be eligible for workers’ compensation benefits never file claims.
Research funded by the Burean of Labor Statistics examined reporting of amputations,
injuries that should be the least subject to underreporting. These studies found significant
underreporting in workers’ compensation systems in the three states that were studied,>*?
confirming prior research that had found a widespread phenomenon of underreporting of
injuries.** Explanations for this phenomenon vary.** As discussed below, concerns about
retaliation and stigmatization — enhanced by investigations regarding alleged fraud —
undoubtedly discourage workers from filing claims.* Undocumented or otherwise
particularly vulnerable workers are particularly unlikely to file claims.*® Programs and
policies of employers may themselves discourage reporting.*’ Workers are more vulnerable
to retaliation without unions — and few workers in the private sector are poéw unionized.

respond to these changes by filing fewer claims, given the as
administrative barriers.*® Specific changes to the workers’

disease claims that are filed and compensated in workers’ compensation systems.* Reasons

i i ing that proof of causation can be complex,
ime of exposure, and that both workers and
ess was occupationally caused. Recent

even less likely, as many diseases result from

that diseases may not develop until
their physicians may not be ¢
legislative changes may %
complex causation maki '

convincing evidence ace was the major contributing cause of the disease,

even when work 8¢ risk significantly.
Specific ch: recent le gislation have led to the exclusion of many claims
that might previ een approved. For example, in the historic view of workers’

were to be compensated if the workplace event aggravated a pre-
existing condition. Many states have now enacted higher standards for causation, requiring
that the work be the “major contributing cause” (or similar language) of the worker’s
disability. As a result, workers who enter a workplace with preexisting disabilities — whether
caused by work or not — may be denied compensation, despite the fact that they were able to
perform their jobs before they were injured. Often included in these limitations on benefits,
or addressed separately, are exclusions of injuries for which aging is a contributing factor —
eliminating compensation for injuries of the growing number of older workers for whom
workplace injuries may aggravate conditions of aging and accelerate their exit from the
workforce. Some states have developed specific exclusions or requirements for frequent
modem-day ailments such as repetitive strain injuries or mental stress. There have also been
legislative proposals to deny benefits to undocumented workers — although these have largely
failed because of concerns about potential tort liability in the absence of the workers’
compensation shield.
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The result of these exclusions is that workers may have no recourse in either workers’
compensation or in civil legal actions, even if their injuries were caused or aggravated by
duties performed while working for an employer. Moreover, for those workers who choose
to file and engage in the appeals process, the system becomes considerably more litigious
and delays are extended. Experts are needed to prove the degree of causation. In at least one
state, this removal of remedies was initially held to violate the state constitution, although
this decision was recertly reversed;’! equivalént challenges are pending elsewhere.

Adequacy of cash benefits is decreasing

For workers whose claims are accepted or approved, the amount o gy receive has

wage replacement adequacy (two-thirds of lost earnings, at
s‘cate average Weekly wage) was later endorsed by a stud nal Academy of

** Even for those

Compensatlon Research Institute, 95 percent of eks or less of time off
work5 — there is evidence of lifetime earnin '

Recent changes in states’ rules governin acerbated the problem.”® For
example arbitrary limits on the number weeks that emporary total disability benefits are

instituted or shortened 7 This prov essfully challenged when the Florida.
imit on these benefits to be unconstitutional under

impairments are thus excluded from the rating for compensation purposes. This process sets
the amount of compensation at a level below the level of actual impairment — and it leads
inevitably to increases in the complexity of evaluation and the potential for more litigation. It
also leads to another example of benefits not tracking the reality facing injured workers.
Prior to an injury, in these situations, workers were able to work despite having pre-existing
impairments. However, after the injury, they were no longer able to work. Their benefits,
however, ignore this reality and compensate them as if they were still able to work. .

Permanent total disability benefits are rarely awarded. Not surprisingly, these are the most
costly benefits on a per claim basis.*! In the last two decades, the requirements to qualify for
these awards have become more stringent and the length of time the benefits are provided has
shrunk. Some states have cut off these benefits at retirement age.5? Some jurisdictions have
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set a maximum duration or amount on these benefits, despite the permanency of the
disability.” It is these workers — who are hurt the worst or who are most disabled as a result
of occupationally-caused injuries or illnesses — who are most likely to turn to other social
benefit programs, particularly Social Security Disability Insurance (SSDI).

Growth of programs and policies that may discourage reporting of injuries

The 1990s saw one state after another pass legislation focusing on worker frand. Video
surveillance of injured workers who are off work and collecting benefits became
commonplace. Nonetheless, there was no empirical evidence that workef frand lay at the
heart of increasing costs.** However, the very prominent public focus on
stigmatizes injured recipients, suggesting they are faking their inj advantage of
the compensation system. To avoid this stigma, some workersespebial y thos¢ with
adequate disability and group health insurance coverage, maf sKip applying for workers’
compensation benefits.

have historically been awarded on a no-f
be grounds for denial of workers’ comp
requirement in the workers’ compefisatio
drug testing programs by offering surance premiums; includes within the
definition of “reasonable su performing a drug test that an employee has
“been involved in an acci <””; and allows employers to deny medical and
indemnity benefits if tests positive.% While post-injury drug testing may
be a useful deterre g use (that may lead to occupational injuries), post-
injury drug testi ourage workers from reporting their injuries and applying
benefits.5

aims. In Florida, the Drug Free Workplace
eates incentives for employers to adopt

Medical care has historically been a central component of the workers’ compensation bargain
— long pre-dating the existence of employer-based general health care insurance. In fact, 75
percent of workers’ compensation cases involve only medical benefits. These claims are
generally for relatively minor injuries, do not include temporary or permanent disability
benefits, and represent only about seven percent of total benefit payments. Overall, however,
medical costs are considerable and have been increasing, both as a component of all benefits
paid and in absolute terms, at alarming rates since 1980. Medical care now represents half of
total workers’ compensation costs paid.5® This means, of course, that workers’ compensation
dollars are going increasingly to health care providers and administrators, and not to injured
workers themselves.
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In response to medical cost escalation, states have moved to control costs in a variety of
ways. These efforts have included fee schedules, restrictions on first dollar coverage of
medical expenses, employer rather than worker choice of physician, relatively low
reimbursement schedules for providers, various administrative review processes for treatment
~ choices including extensive utilization review, caps on the duratlon of medical coverage and
limitations on numbers of visits for particular kinds of therapies.”” The intention is to reduce
costs and, in some cases, increase the quality of medical care that is provided. It is not clear
that many of these efforts have succeeded in achieving either goal.

At the same time, the role-of primary care physicians has been diminished, both in the
delivery of care and in the evaluation of claims, as increasing levels of expertise in claims
assessment is required under the emerging requirements described above.NIn contrast to these

provisions, New York has adopted a promising practice to seek m iefit delivery of
care. There, a component of insurance premiums has been use to nal health
clinics where health care providers who are expert in the d1a

occupational injuries and illnesses are available to injure . Thi e exception,

injured workers who

Changes in the processing and adju cat have had enormous, though perhaps
more hidden, impact on injured w enefits.

however, and not the rule.
New procedural and evidentiary rules cr
file-claims ‘

i of clai

claim. This historicall ; tas been changed, in many states, to a requirement that
workers prove case derance of evidence or, in some states, even higher burdens

of proof such as cing” evidence for some types of claims. These higher
burdens of pro eater incentive for employers to challenge workers’ compensation
claims an, r injured workers to prevail

Many of th 1slatiye changes also lead to more complexity in proof requirements in
claims, and th more complexity within the administrative processes. Evaluating
physicians must determine what percentage of a disability is work-caused and what is due to
an underlying condition (many physicians simply want no involvement in a workers’
compensation claim). Fights over med1ca1 expertise have led to the introduction of higher
standards to allow testimony of experts.”® Continuing growth in the complexity of litigation
has coniributed to delays, frustration and criticism of the systems.

Lawyers on all sides are essential to help navigate the systems. But legislatures have enacted
highly restrictive fee caps only for claimants’ lawyers; there is no equivalent limitation on
fees paid to lawyers who provide representation to insurance carriers and employers. Courts
are now being asked to throw out these limits because of the essential need for
representation, even in cases that do not yield large amounts of benefits to injured workers.
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In 2016, state courts have begun to order that the fee restrictions be lifted, as lawyers have
had to spend a significant amount of time representing claimants in cases involving relatively
small amounts of compensation.” All of these changes take their toll on the efficiency of the
administrative system and on the availability of benefits.

The effects of these changes are also reflected in setflement of claims that involve permanent
disability. Historically, many states did not permit these agreements, and they were
disfavored by the National Commission. Now, all but seven states generally allow
agreements that fully settle claims; several states have authorized settlements since
1990.”Studies of these settlements (often called compromise and release agreements) have
demonstrated that workers have felt pressured by insurers, employers, orgheir own attorneys
to sign the agreements in which they both compromise the amount of their'present benefits
and give up their rights to future benefits; those who accepted thes often came
from families of lower socio-economic status and were someti i

straits.73According to a 1993 study in New York State, the w; ettled their claims
tended to receive lower benefits than workers who contin ive peflodic payments,”™
Despite the concerns raised by these findings, adminis judges’and others believe
that settlements contribute to a more efficient and fai arly in light of the

litigious character of workers® compensation, an rkers bring closure to a
process that can be absorbing and disturbing.” :

recent careful study of the long term e i ct of these seftlements on workers —nor on
the likelihood that the costs of i d cases may later be paid by alternative disability
benefit programs, particulatly 1g ialSecurity Disability Insurance.

from private carriers or from state funds, or they self-insure; there is now also an

. . , . v .76 .
option for emp to purchase high deductible insurance policies.” In the past, special
funds were available to ensure that compensation would be available to injured workers, even
if the impairment might have complex causation-and even if the employer failed to purchase
workers® compensation insurance. These funds were generally financed through a surtax on
insurance payments and administrative charges to self-insured employers.

For example, “Second Injury Funds” were specifically designed to provide compensation to
workers whose conditions were caused by a combination of current work and previous (work
or non-work) factors and who therefore were at risk of being left without access to benefits
within the traditional workers’ compensation program or with inadequate benefits. Initially

- created in order to promote the employment of people with disabilities after World War I,
many states eliminated these funds in the more recent period, arguing that they were no
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longer necessary with the development of laws prohibiting discrimination agamst people
with disabilities. In several states, these funds were closed out except for injuries or claims
prior to a specified date.”’

The combination of elimination of these funds and the exclusion of conditions with multiple
causes means that an increasing number of workers with conditions that are related to — thongh
perhaps not wholly or principally caused by — their current work cannot obtain benefits.

A second type of special fund is designed to cover injured workers whose employers fail to
carry the requisite insurance. Like uninsured motorist funds, these funds step in to protect
victims in the absence of what is supposed to be universal insurance coyerage. Without these
funds, workers are left effectlvely without recourse. There are substantla enalties for
employers who do not carry insurance, including elimination of i ithtort, substantial
fines and stop-work orders. From the perspective of the injured wotker, , none of
these penalties can substitute for a guarantee of no-fault w nt and medical care
provided in a timely fashion. In states with funds, the co b ill B¢ paid from the

Opting Out: New efforts to restrict benefits an rease employer control over
benefits and claim processing '

Oklahoma passed a law i
employers to “opt-out” their own compensation plans; the plans had to provide the
r the state’s compensation system, w1th limits on payments
that are at least e ed under the state’s compensation system.”® Nevertheless, there

was conside 1 design of the plans: while complying with the specific directive of the

ies, allowed no review of claims except by employer—chosen physicians, and
so on.” This scheme pight significantly reduce costs to employers™ but it would also vastly decrease
protections for ers — including eliminating any protection against retaliation for workers who file
claims —while allowing employers to retain their immunity from civil negligence legal actions. The
Oklahoma Supreme Court recently ruled that these opt-out provisions of the state law are
unconstitutional under the Oklahoma state constitution. !

Opting out of workers’ compensation is not entirely new. Starting in the 1990, 12 states developed
“carve out” options under which employers and unions are authorized to negofiate an alternative

workers compensation system, arguably to speed up claims administration and dispute resolution.®
These options were primarily supported and utilized by the construction industry, where injuries are

frequent and workers’ compensation costs are generally high, and were subject to negotiation with the |

trade unions.
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= Changing work organizations result in added barriers to workers’ compensation

for workers

Changes in the labor market also are contributing to the failure of workers’ compensation to
provide a safety net for all injured workers. ** Misclassification of workers as independent
contractors is a growing phenomenon and results in their exclusion from much of the U.S.
social safety net, including workers’ compensation.*® Employers evade the payment of all
payroll taxes as well as workers® compensation insurance premiums when they
inappropriately classify their workers as non-employees, and the workers themselves are not
covered when they are injured. Workers who are hired by staffing or temporary work
agencies often are unsure about their rights — to the point that new “rig know” laws for
temporary workers have been enacted, and specifically re%uire that a workeibe told who the
workers’ compensation carrier is, in case they are injured. 3 Asn izations
expand, the protections of the workers’ compensation laws begéme more difficult to enforce.

Unstable employers may also not be obtaining worke a coverage at all.
This is an old problem, mentioned above, but one th@t ma xagerbated by new forms
of employment.

We are not at the end of the story.

e workKers’ compensation costs, and so the race
proposed in Tennessee and South
3 has acted on the proposals. Currently pending

State legislatures continue to attemptto
to the bottom continues. Opt out statute
Carolina, although neither statelegi
proposals in other states, wi
focus on limiting the ava :
g from hazards or risks to which the general public is
also exposed or esulting from personal or neutral risks, and would add
the “major con use” réquirement for any workplace injury. Other similar

tion elsewhere. While these kinds of provisions may

of workers’ compensation liability and result in reduction of

ey also fransfer the costs of injuries to workers, families, communities

Recently, constitutional challenges to workers’ compensation limitations have been brought
in multiple states, and arguably with unprecedented success. Here are a few examples. In
New Mexico, the exclusion of farmworkers was held to be unconstitutional on equal
protection grounds.® In Florida, both claimants’ attorneys’ fee restrictions®” and the duration
limit on temporary total disability have been invalidated.®® In Utah, restrictive attorneys’ fees
schedules were overturned.®® In addition to overturning the opt-out provisions of the 2013
amendments to the Oklahoma workers’ compensation law, the Oklahoma Supreme Court has
found a number of other provisions to be unconstitutional under the Oklahoma constitution,
including a provision that barred a claimant from obtaining any workers' compensation
remedy because she had not worked a continuous 180-day period for her employer.”® Other
cases are pending around the country.
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Not surprisingly, not all courts are embracing these challenges, and the trend is not

consistent. In 2001, the Oregon Supreme Court had held that if injured workers were denied

workers’ compensation benefits under a provision that excluded diseases with multiple

causal factors, then they could not constitutionally be denied the right to bring a civil
 action.”' This decision was reversed on May 5, 2016.”2

Gause for Alarm: The Current State of Workers’ Compensation and the
Consequences

Controversy has surrounded state workers® compensation laws since
ago. The battles have always pitted questions about benefit adeq igst concerns about
employers’ costs. The costs raise concerns not only in absolute cause higher
costs in workers’ compensation are deemed by the business aten the economic
competitiveness of a state. Although no studies have fo
significant determinant for business location decisions ¢ is evidence that this is

ifi the last quarter century

compensation progtam: (1) broad co
diseases (2) substantial protection a ption of income (3) provision of sufficient

agement of safety; (5) an effective system for

I workers’ compensation are not new, and issues of
causation of injuryorillne always presented challenges. But there is substantial cause for

growing conc

We know that the way the systems are designed does not meet the needs of workers. For
example, when an ifijafed worker who is off work due to an injury or illness, and the workers’
compensation claim is disputed, cash benefits and health care may be delayed until the dispute is
resolved; leaving the injured worker with no income and putting tremendous pressure on them to
settle claims for lesser amounts. A few states have come up with solutions for these kinds of
problems: for example, Massachusetts has a “pay without prejudice” provision that allows
insurers to make initial disability payments without accepting full liability in the claim;** Maine
has created mechanisms for payment of medical bills pending resolution of the workers’
compensation claim, to ensure the availability of immediate medical care,”® and New Jersey has
enacted an expedited procedure to resolve compensability issues when the worker needs
expedited medical care. A few states have state-run short term disability programs that are not
linked to work-related disabilities;’® in New J ersey, if a workers’ compensation claim is
contested, this program will provide weekly cash benefits that are reimbursed if the workers’
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compensation claim is found to be compensable. But even in these states, these solutions are the :
exception, not the rule: stories are pouring in from across the country about the challenges that =
workers are facing in getting claims approved, obtaining medical care, and about the inadequacy
of benefits they are receiving. Workers generally report unhappiness and frustration with state
workers’ compensation systems.’

We are increasingly far from universal compliance with many of the 1972 National
Commission’s 19 essential recommendations — and these recommendations do not address some
of the new issues that have arisen. New features of workers’ compensation systems, such as
higher burdens of proof for injured workers, serve to reduce access to benefits. Using the
historical consensus of replacement of two-thirds of pre-injury earnings refl¢cted in the National
Commission report, indemnity benefits are inadequate in many — perhaps moshc jurisdictions.
Workers who file for compensation are blocked from receiving benefi
combination of higher evidentiary bars, and exclusion of conditio standards
like “major contributing cause.” States have enacted arbitrary li mber of weeks that

s political process —

s 1o workers' decisions not .

Overly complicated procedures are
processes and increase worker-emplo
procedures have resulted in ev

. Changes in proof requirements and
els of complex and expensive litigation,

ere are many of them may nevertheless not be providing adequate

benefits to thei %98 State legislatures (and governors) lack any incentive to increase
benefits, whﬂe at e time continuing to grapple with the “specter of the d1sappear1ng
employer” - a specter that the National Commission viewed as unproven, and that remains

unproven to this day.” States are battlegrounds for unending political and legal fights that divide
workers and employers and deflect attention from the mutual benefits of promotmg health and
safety in the workplace.

All of these issues result in the transfer of the economic cost of occupationally-caused or
aggravated injuries and illnesses to families, communities and other benefit programs. If
workers’ compensation programs are not coveting the expenses (medical care, lost wages) of
injured workers, then where are the costs going? Someone must be paying for them. In large
part, workers and their families are bearing a major component of these costs.!%
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Some of these costs are also being shifted to other benefit programs, such as the Medicare and Social
Security Disability Insurance programs. As permanent disability benefits are eroded, workers with
significant permanent disabilities that make it difficult for them to function in the labor market tum to
SSDI. While studies vary in their conclusions regarding the specific effects of recent changes in
workers’ compensation, all agree that a substantial number of SSDI claims involve at least one work-
related chronic condition, often simultaneously with other conditions; some show an increasing
reliance on SSDI as workers’ compensation programs tighten eligibility standards.’®

The shifting of costs from state workers® compensation programs to the federal Medicare and
Social Security program is much more than an accounting anomaly. These state and federal
programs were designed and intended to serve very different purposes. Statés designed workers’
compensation as a non-adversarial alternative for providing medical care related to work injuries
and illnesses, and to compensate injured employees for their short- a i
losses. Under workers’ compensation, medical care is (theoretica

, 50 long as it is
(theoretically)

directly related to the job held at the time of injury and the accrue. Costs
under the workers’ compensation program are paid by emgloye elated to the risk of
the industry and the past experience of the employer. Co d both Medicare and
Social Securxty as social insurance programs that p

—finance these programs t
employees, under a social contract where ¢ ) ;
able to work and thereby gain insurance,proteeti emselves and their families.

al Security also places additional strains on
nder considerable stress. In 2015, SSDI only
that would have allowed its trust fund to pay only
get Act of 2015 that President Obama signed into law
cmporary reallocation of tax rates from the Old-Age and
fund tofthe Disability Insurance (DI) fund that enables DI to pay full
the combined Social Security trust funds are fully financed until

Shifting costs from workers’ compensa
these programs at a time when

on November 2, 2015,
Survivors Insuranc
benefits until 20

will be neede tely finance Social Security for the long term. Costs that are shifted
from workers’ pensgtion exacerbate these long-term financing challenges for Social
Security. For a m tailed discussion of the relationship between workers’ compensation and
Social Security, see Appendix C.

Finally, these changes have an impact on the prevention of workplace injuries and illnesses. The
workers’ compensation premium costs for many employers are experience-rated. More injurics
result in higher premiums, which may provide a financial incentive to prevent injuries from
occurring. The failure of the workers’ compensation system to provide adequate benefits to
injured workers, shifting the costs of injuries and illnesses from employers and carriers to
workers and their families, and to Social Security and Medicare, creates subsidies that reduce
employer financial incentives to invest in safety and prevent future injuries and illnesses.
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Where Do We Go from Here?

There have undoubtedly been some sincere efforts to address the real concerns of workers and
employers through disability management and return-to-work programs. Nevertheless, there is
indeed cause for alarm. Concerns have been raised on multiple fronts. A number of state courts
are seriously considering constitutional challenges to systems that have left workers with
inadequate recourse for workplace-caused injuries.®*** A gathering of diverse workers’
compensation experts in a self-styled Summit concluded that benefit adequacy, sgrstem failures,
and delays in medical treatment were the three foremost issues requiring action.'”® Another
gathering of academic researchers titled a recent 2016 symposium, “The Demise of the Grand
Bargain: Compensation for Injured Workers in the 21st Century.”* Inal to Secretary of
Labor Thomas E. Perez, 11 members of Congress raised the alarm: “the erosio
protections has snowballed as states reduced workers’ compensation.

now appears to be nearly bottomless...”'%

The question is: How are we going to address this downwar

Policy Options and Areas for Considerati

and action at the national, state
e on investigating causes of the
vide better benefits to injured workers,

i injury or illness successfully enter the

The current sitnation warrants a significant c
and private sector level. The focus of these
inadequacies and identifying best practices t

injuries and illnesses fro 2. Workers’ compensation is not simply another disability
i is'the direct result of the work environment. It is important

injuries and illnesses.
The following at should be explored:

* Whether to ifigfease the federal role in oversight of workers” compensation programs.
Options include:

o Appointment of a new National Commission to study the workers’ compensation
system, following on the work of the National Commission of State Workmen's
Compensation Laws that was created by the OSHAct.

o Reinstitution of federal tracking of changes in state workers’ compensation programs.

o Establishment of standards that would trigger increased federal oversight if workers’
compensation programs fail to meet those standards.
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o Development of an easily accessible on-line dashboard that allows stakeholders and
the public to examine the progress of their state toward achieving adequacy, equity
and efficiency

o Creation of a web-based clearinghbuse to disseminate best practices, submitted by
stakeholders and the public. :

* How to strengthen the linkage of workers’ compensation with injury and illness
prevention. Options include:

o Facilitating data sharing among state compensation systems, insufance carriers,
OSHA and state health and safety agencies, and state health de nts. These data
sharing activities would improve both the targeting of stat
and compliance assistance resources, and the loss con

workers’ disabilities to improve inj
productive working lives.

tent possible, that costs associated with work-
ansferred to social insurance programs.

There is are ount’that is not known about the functioning of state workers’
compensation the experience of injured workers in these systems. Much of the
current research on workers’ compensation focuses on limiting and reducing employer costs
rather than analyzing'coverage, health care quality, or benefit adequacy. It is clear that focused
research is needed— both to develop a better strategy for linking claims to issues of primary
health and safety prevention, and develop better assessment tools for the provision of benefits.

However, there is currently very little funding available for research into the functioning of state
workers’ compensation systems and the experience of workers with occupational injury or illness
in these systems. Beyond lack of funding, research into these areas is made more difficult by the
inaccessibility of compensation system data, much of which is held by private entities which are
hesitant or unwilling to share data that they claim to be proprietary/sensitive. Further, because
many workers with work-related injuries and most workers with work-related illnesses never
enter the compensation system, it is particularly challenging to conduct research into the impact
of their conditions on their lives, their families, and society.

DOES THE WORKERS’ COMPENSATION SYSTEM FULFILL ITS OBLIGATIONS TO INJURED WORKERS?

25



There are many ways in which additional research would provide valuable data and insight into .
ways to improve the functioning of workers’ compensation systems and the experience of
injured workers. It will be necessary to develop or identify additional funding sources to =
accomplish much of this badly needed research. -

The Department of Labor once devoted significant resources into the oversight and analysis of _
state workers’ compensation systems. However, as described in Appendix A, those federal -
efforts to compile, describe and analyze changes in state law and administrative policy ceased

some years ago. As a result, there is currently little federal institutional presence to provide a

central repository of data, analysis of changes in systems or minimum standards, or to encourage

states to improve or increase inadequate benefits. Increased federal interest in this area could be

an important spur to develop a national workers’ compensation research effo

The following are some components of an expanded research agend
be particularly beneficial:

ken, could

*  Workers’ compensatibn injury and illness benefits a ionighip of these benefits
to the health and wellbeing of workers and their fafnili mary prevention.

* Access, adequacy and quality of medical ¢

* Identification of evidence-based apprefches to i e the effectiveness of workers’

compensation systems.

orkers’ compensation on inequality and other
ioid abuse, homelessness and suicide.

* The impact of the succ
social problems, in

* The labor ma: i injured workers, including both subsequent work and —
garnings. '
* Thei and compensation claim on other aspects of injured workers®
lives e psycho-social effects.

* The full ecotiomic impact on employers, workers, families, state economies and other
benefit programs of reducing employers’ workers’ compensation costs through benefit
reduction and eligibility restrictions.

* The characteristics of workers with work-related disabilities who are applying for SSDI,
and exploration of potential interventions that would assist them to remain in the labor
market.

* The relationship between medical impairments and the impacts on workers’ lives, including

exploration of the development of evidence-based mechanisms for conversion of impairment
ratings to work disability and economic losses among different groups of workers.
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Appendix A: A History of Federal Involvement in State Workers’
Gompensation Programs

Workers” compensation was, and remains, a state-based program. Federal involvement has

always been limited. Nevertheless, in the first half of the 20th century, there was considerable

interest in encouraging the development of adequate state programs. Francis Perkins, who served -
as Secretary of Labor for President Franklin Roosevelt and previously as Chair of the New York

Industrial Commission and as President of the International Association of Industrial Accident

Boards and Commissions, was particularly concerned about the prevention of work injuries and

illnesses, and the provision of benefits to injured workers. Perkins had previgusly served as

Labor Commissioner of New York State, and described astonishment whe initiating federal

focus on state workers’ compensation, she learned that there were still ithout worker’s

compensation laws.%In 1939, the Department of Labor’s Bureau of noted that

its mission included setting guiding principles for programs, incl
occupational injuries.'”” A 1943 Department of Labor public i isting workers’

compensation legislation.'® In 1950, President Harry Truma habythe Department of -
Labor had “taken leadership in promoting standards for w@rkmen nsation programs

throughout the country”!® — though it is unclear the extent to which this was true. In the

Eisenhower Administration, Arthur Larson, the lead on workers’ compensation

. J1€ 0th cenfury crveqa a g ciarv o aD0 N0 SN m.u‘g_,l_lzg A.-maodgde
compensation law. Starting in the 1960s, the@epartment @fabor produced an annual
publication evaluating state programs. All offthis activity répresented interest and oversight, but
not direct involvement, in the state sys

a sunset provision in the islation 90 days after the Report was issued. As a result, the : -
most knowledgeable group — with representation from employers, employees, -
unions, insurers, a i s, judges, lawyers and academics — was not available to oversee :
implementatio i

In 1974, Presi tablished the Interdepartmental Workers” Compensation Task Force,
which issued nine yolumtes of research reports, culminating in a publication in 1977 entitled
“Workers’ Compensation: Is There A Better Way? A Report on the Need for Reform of State
Workers” Compensation.”''® The Task Force noted that compliance with the 19 essential
recommendations had increased by 44 percent, and called for more emphasis on rehabilitation
and reemployment.

During President Carter’s Administration, Donald Elisburg, Assistant Secretary of Labor for
Labor Standards, convened an advisory committee to draft federal standards with an enforcement
mechanism similar to that used in the unemployment insurance program. This effort was
abandoned by the Reagan Administration.

In recent years, fow federal agencies other than the Department of Labor’s Office of Workers’
Compensation Programs (OWCP), which administers federal compensation programs, have paid
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much attention to. the economic hardships faced by workers who suffer work-related injuries and

illnesses. Notably, both the National Commission in 1972 and the Interagency Task Force in the c
1980s endorsed continuation of a state-based system of compensation — although the National j
Commission made this continuing endorsement contingent on compliance with its essential
recommendations.

Federal activity regarding state workers’ compensation programs essentially ceased after the -
1980s, with the exception of publications that reported on state legislative developments.

Articles published annually in the Monthly Labor Review from 1980 until 2004 charted maJor

legislative enactments in the state systems. The Department of Labor conducted its last review of

compliance with the National Commission’s recommendations in 2004, after;which federal

tracking of state workers’ compensation programs stopped. Thus there has no reporting or

analysm as state leglslatures have passed, and governors have s1gned 8i

to create a new national commission was introduced in Congress i
enacted.''! No further action has been taken.

PA compensation programs target specific
e systems to adequately compensate

except to the extent the Black Lung and EEQ
diseases and are a reflection of the failus€ of
occupational illness.
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Appendix B: State Compliance with National Commission’s 19 Essential
Recommendations, as reported by the U.S. Department of Labor: 1972,
1980, 2004 |
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Appendix c: Overlapping Goverage - the Social Security Administration and
Workers’ Compensation

Workers’ compensation as a source of disability benefits is exceeded in size only by Social
Security Disability Insurance, or SSDIL In 2013, workers’ compensation paid $63.6 billion in
total benefits to U.S. workers, with about half of that dollar amount going to medical care and
half to cash benefits.'™? DI and Medicare combined were about three times the size of workers’
compensation in 2013, with 8.9 million disabled-worker beneficiaries receiving a total of $123
billion in cash benefits, and Medicare health-care benefits for disabled workers under age 65
totaling $68 billion.'™

While both SSDI and workers® compensation provide important protecti

o workers, the two
programs were designed to protect against different risks, and they i

term earnings losses. Employees are covered from their fir;
for both short-term and long-term disabilities, and for paffial as al disabilities. Cash
benefits are paid after a few days’ waiting period, and meglical coverage is available
immediately, though it covers only the work-relatedigond peontrast, SSDI was designed as
nartial income replacement to workers with significantwork histories who experience a severe
disability that makes them unable to performhot only théit @#wn past job, but any job in the
national economy. Benefits are paid only tofWworkers with Iong-term severe impairments that
preclude any substantial work (whetheglor he impgirments were caused on the job). SSDI
does not provide benefits for partial i fot those expected to last less than a year.
SSDI benefits are provided only after a ificant waiting period: five months for cash benefits
\ e. Not all workers are covered, due to the work
ese eligibility differences between the programs,
SSDI and Medicare sho [ cred substitutes for workers’ compensation, which was
expressly created to al and financial compensation needs of workers who
become ill or injur

Some workerf are eligi oth workers’ compensation and Social Security Disability
Insurance. In , one or both programs must offset (reduce) benefits so that the
combined benefit amopnt does not exceed 80 percent of the worker’s average earnings before the
disability. In most States, Social Security benefits are reduced for the offset; in the remaining 15
“reverse offset” states, the workers’ compensation benefit is reduced. The Social Security
Administration (SSA) administers this offset in most states; because SSA must rely on
beneficiaries to self-report their workers’ compensation benefit receipt, the offset presents
administrative challenges. Similarly, Medicare rules emphasize that workers’ compensation
entities are prohibited from “shifting the burden” to Medicare. This often results in workers’
compensation entities seeking Medicare’s approval of the total amount of money that would be
associated with medical care that the beneficiary would require after settlement occurs. This
review and approval process is recommended but voluntary.
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SSA dafa indicate that 1.4 million individuals— or 12.4 percent of current SSDI disabled worker
beneficiaries —were dual beneficiaries of workers’ compensation or other public disability benefits in 2013 ;
or prior years. About half of those individuals were currently receiving both benefits, and about 115,000 . =
were receiving reduced SSDI benefits because of the offset provision.!* :

However, the actual impact of workers’ compensation — or work-related injuries — on SSDI may
be much more significant than just the formal offset. Survey research has found that work-related
disabilities are much more common than might previously have been thought, both among older
persons in general and among recipients of Social Security disability benefits in particular.!®
Some workers who do not receive workers’ compensation, or whose workers’ compensation
benefits do not fully cover their costs, may end up applying for SSDIL

While comprehensive national data are lacking, multiple studies indic

beneficiaries in New Mexico in 2010 were due to workplace injufies; extrapglating to the rest of
the country, the study estimated that workplace injuries contri nationally about $12 billion
each year to the cost of the SSDI program.''® That estimatg/dou illion each year

Other studies have examined whether changes in CO ation laws directly affect
P —Wiileresultsare sometimes m-
ograms. For example, a 2015 study sug

vV -

. (-
to SSDI and other pr
awards can be attributed to cuts in workers’ @@mpensatig

B

It is important to note that workers’ comp are largely paid by employers, with

experience-rating to encourage € * workplace safety. SSDI, on the other hand, is

funded largely by payroll contrj irom neatly all workers and employers; contributions from the
' erest on the program’s reserves and a small amount of

revenue from income t d the benefits of the current beneficiaries. From a
standpoint of system IPnay be preferable to cover the costs of workplace injuries and
illnesses through the mpensation system, where those costs would be squarely in the hands
of employers, osition to prevent workplace injuries and occupational diseases.’

Other programs DI and Medicare may also be affected by workplace injuries or by changes
in workers’ compe laws. This is particularly true for workers and their families who are pushed
into or near poverty by their work-related injuries or illnesses. In particular, Supplemental Security
Income (SSI) pays means-tested federal benefits (and some state supplements) to individuals who are
disabled or elderly and who have low incomes and limited assets. To the extent that people who
experience work-related conditions become disabled and end up in poverty, SSI payments may be
involved as a safety net. Most individuals on SSI are also cligible for Medicaid coverage.

It is clear that workplace injuries have significant crossover effects on Secial Security Disability
Insurance, Medicare, and other programs. While further study will be needed to expose the specific
effects of changes in workers’ compensation laws, evidence suggests that the costs of workplace
injuries are being shifted not only to injured workers and their families, but also to federal programs.
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also Leigh P, Marcin JP. Workers' Compensation Benefits and Shifting Costs for Occupational injury and illness.
Journal of Occupational and Environmental Medicine 2012;54:445-450,
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amended statute; the Oregon Supreme Court again held the employee was constitutionally entitled, under the
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