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PRELIMINARY STATEMENT

Counsel will refer to the record on appeal using “V” to 

designate the Volume followed by an Arabic number to designate 

the volume followed by the appropriate Arabic number designating 

the pertinent pages. i.e.: (V3 265).
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STATEMENT OF THE CASE

On April 23, 2010, the State Attorney for the Second 

District filed Kidnapping to Facilitate a Felony and Aggravated 

Assault charges in 2010 CF 144 C against the Appellant. The 

charges were Nolle Prossed on July 19, 2010.

On May 12, 2010, an Indictment was filed in the Seventh 

Judicial Circuit against the Appellant for the charges of First 

Degree Murder and Kidnapping to Facilitate a Felony (V1 5). A 

Capias was served upon the Appellant on May 12, 2010, on the 

above charges (V1 6). Appellant was declared indigent on May 17, 

2010 (V1 11). On May 20, 2010, the Office of Criminal Conflict 

and Civil Regional Counsel for the Fifth District was appointed 

to represent the Appellant at trial due to a conflict by the 

Public Defender’s Office1 (V1 19). The State filed its Notice of 

Intent to Seek the Death Penalty on June 4, 2010 (V1 20).

Appellant filed several pleadings: Motions in Limine, 

requested jury instructions, proceedings to be conducted at 

trial, and attacking the constitutionality of Florida’s death 

penalty sentencing scheme (V1 129-195; V2 196-376; V2 384-390). 

On August 19, 2013, a pretrial hearing was conducted on the 

1 Two co-defendants were also charged: Quentin Marcus Truehill 
and Peter Marcus Hughes. Mr. Truehill went to trial, was found 
guilty, and was sentenced to death. Mr. Hughes entered into a 
plea agreement and was sentenced to life without parole.
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majority of Appellant’s motions (V13 6-83).  The pertinent 

motions will be discussed infra.

On January 31, 2013, the State filed a notice of intent to 

introduce other crimes, wrongs or acts of the Appellant (V2 377-

381). On February 22, 2013, Appellant filed a motion to prohibit 

the State from introducing other crimes, wrongs or acts (V3 395-

396). On August 19, 2013, an evidentiary hearing was conducted 

upon both motions (V11 29-157; V12 158-238). At the hearing, the 

State announced to the court that they were not relying upon 

Williams Rules evidence pursuant to Florida Statutes, Section 

90.404, but upon the concept of inextricably intertwined 

pursuant to Florida Statutes, Section 90.402 (V12 220).

On January 29, 2013, Appellant filed a Motion to Prohibit 

the State of Florida from Seeking the Death Penalty by Enforcing 

the Agreement between Mr. Johnson and the State of Florida, 

whereby the State of Florida Agrees Not to Seek the Death 

Penalty (V1 129-135). An evidentiary hearing was conducted on 

that motion on August 20, 2013 (V14 4-94; V15 126-263). During 

trial, the Appellant continually reiterated his objection to 

admission of testimony and physical exhibits adduced from 

inextricably intertwined evidence.

Jury selection began June 9, 2014 (V18-21). The guilt phase 

of the trial began June 16, 2014 (V21) and concluded June 19, 

2014 (V29). The jury returned a verdict of guilty to Count I - 
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premeditated murder and felony murder (VIII 1536). The jury also 

returned a guilty verdict as to Count II – Kidnapping (VIII 

1537).

The penalty phase began June 24, 2014 (V30), and was 

completed June 26, 2014 (V33). During the penalty phase, 

Appellant testified and the court inquired of him about his 

rights about testifying (V30 97-100). The jury returned an 

advisory verdict for death by a vote of 12 to 0 (V9 1626). On 

September 3, 2014, a Spencer hearing was conducted (V16 4-31). 

On June 23, 2014, the Appellant filed his Motion for New Trial 

(V8 1536-1537). The Motion for New trial was heard on September 

3, 2014 (V16 11-20). The Court denied the Motion for New Trial 

on October 10, 2014 (V10 1841).

On September 9, 2014, the Appellant filed his Memorandum in 

Support of a Life Sentence (V9 1676-1688). The State filed its 

Memorandum in Support of the Death Penalty on September 9, 2014 

(V9 1689-1726O. Appellant’s sentencing was conducted on 

September 16, 2014. The Court sentenced the Appellant to death 

on Count I, and Life on Count II concurrent (V17 3-10). The 

Trial Court entered its sentencing order on September 16, 2014 

(V10 1770-1801). The Trial Court found six aggravators were 

proven beyond a reasonable doubt: (1) The capital felony was 

committed by a person previously convicted of a felony and under 

sentence of imprisonment. Florida Statutes, Section 
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921.141(5)(a); (2) The Defendant was previously convicted of a 

felon involving the use or threat of violence to the person. 

Florida Statutes, Section 921.141(5)(b); (3) The capital felony 

was committed while the Defendant was engaged, or an accomplice, 

in the commission of a kidnapping and/or robbery. Florida 

Statutes, Section 921.141(5)(d); (4) The capital felony was 

committed for the purpose of avoiding or preventing a lawful 

arrest. Florida Statutes, Section 921.141(5)(e); (5) The capital 

felony was especially heinous, atrocious or cruel. Florida 

Statutes, Section 921.141(5)(h); and (6) The capital felony was 

a homicide and was committed in a cold, calculated and 

premeditated manner without the pretense of moral or legal 

justification. Florida Statutes, Section 921.141(i). The Trial 

Court gave great weight to each of the aggravating factors (V10 

1779-1788).

The Trial court found the existence of three statutory 

mitigators: (1) The capital felony was committed while the 

Defendant was under the influence of extreme mental or emotional 

disturbance; (2) The Defendant was an accomplice in the capital 

felony committed by another person where his or her 

participation was relatively minor; and (3) The capacity of the 

Defendant to appreciate the criminality of his conduct or to 

conform his conduct to the requirements of the law was 
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substantially impaired. The Trial court gave each mitigator very 

slight weight (V10 1791-1793). The Court found twelve 

nonstatutory mitigators. Other than the agreement mitigator 

(great weight) and cooperation mitigator (moderate weight), the 

Court gave slight or very slight weight to the other mitigators 

(V10 1791-1797).

The Judgment and Sentence was entered on September 16, 2014 

(V10 1804-1810). The Appellant filed his Notice of Appeal on 

September 30, 2014 (V10 1823).
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STATEMENT OF FACTS

GUILT PHASE

Jaron Smith, corrections officer from Louisiana, testified that 

on March 30, 2010, Kentrell Johnson, Quentin Truehill, and Peter 

Hughes were in holding cells in the jail at the Avoyelles Parish 

Sheriff’s Office in Louisiana (V22 69, 70). They took trustee 

Craig Ambo hostage with a weapon (V22 80).  The weapon could 

have been one of their toothbrushes (V22 80). One of them 

attacked Smith (V22 82). One of them pushed Smith into the 

booking office and they all escaped (V22 82-83). 

Detective Roland Patterson from Avoyelles Parish Sheriff’s 

Office in Marksville, Louisiana, testified that on March 30, 

2010, he was called to investigate an escape from the jail (V22 

90-91). His investigation revealed that Quentin Truehill, Peter 

Hughes, and Kentrell Johnson had escaped (V22 92). Patterson 

investigated a stolen truck taken from approximately 2.3 miles 

from the jail (V22 95). Patterson determined the truck belonged 

to Steven Mose, but was being used by James Mose at the time the 

vehicle was stolen (V22 96). The VIN of the stolen truck is 

1GCHK23U96F202350 (V22 97). The license plate on the vehicle was 

North Carolina, number BKF521 (V22 97). The escape occurred on 

March 30, 2010, at approximately 1:37 a.m., and the truck was 

stolen on March 30, 2010, at approximately 5:30 p.m. (V22 97).



8

James Mose, from Alexandria, Louisiana, testified on March 

30, 2010, he was using his brother’s Chevrolet 2500 Silverado 

truck (V22 101). Mose left the black Chevy truck at the house 

where he was working, and then he went to the library in his 

Toyota truck (V22 108-109). When Mose came back to the house, 

the black truck was gone (V22 110). His brother had some tools 

in the truck (V22 115). State’s marked exhibit YY was identified 

as a flush-cut saw Mose had in the truck (v22 116). State’s 

marked exhibit ZZ – a machete – was not in the truck (V22 116). 

State’s marked exhibit FFF – a knife – was not in the truck (V22 

117). Mose verified that he did not give permission for anyone 

to take the truck (V22 117).

Randall Martin testified he lived in Broussard, Louisiana, 

on March 30, 2010 (V22 119). He thinks it was March 30, 2010 

(V22 120), when at approximately 8:30 p.m. an African-American 

male—about five-foot-eight, sporting dreadlocks, and having a 

tattoo of a cross between his eyes and a scar on his mouth—

entered Martin’s back porch through his gate. The African-

American male was looking for someone who did not live there 

(V22 120-123). At the end of the conversation, another slim 

African-American male walked up. The two black males then left 

(V22 121-124). After watching the news, Martin believed the two 

individuals that were his in back yard were the same ones who 

had escaped (V22 125). Martin went to Broussard Police 
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Department the next day and was shown photo lineups (V22 127). 

Martin lived a couple of miles from the La Hacienda restaurant 

(V22 130). Appellant, Kentrell Johnson was not one of the two 

individuals he had seen in his yard on March 30, 2010 (V22 130). 

The two individuals he saw did not threaten him or brandish any 

weapons (V22 130).

Leann Williams, from Youngsville, Louisiana, testified that 

she was pulled from her vehicle on March 30, 2010, in front of 

La Hacienda (V22 133, 137). She fell to the ground and struggled 

to prevent her purse from being stolen (V22 137). She was unable 

to identify the specific person who yanked on her purse (V22 

138), but they both took off running after they got the purse 

(V22 139). The purse contained her license, $200, and a credit 

card (V22 139). Exhibit 15, video footage of parking lot, was 

introduced as evidence (V22 140). The video depicted two 

individuals approaching Williams. As another vehicle was backing 

up, the two black males were running toward that vehicle (V22 

142). Williams identified the exhibit marked as HHH as her 

license (V22 143). Williams reported her stolen credit card and 

became aware that someone tried to use that credit card (V22 

144).

Keith Hebert from New Iberia, Louisiana, worked at a 

convenience store in Patterson, Louisiana (V23 163-164). Hebert 

provided law enforcement with a video from the store, which was 
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introduced as exhibit 17 (V23 168). The video depicted the gas 

pumps in front of the store, as well as an individual in the 

store wearing a white T-shirt standing at the Automated Teller 

Machine (V23 168-169). Mr. Hebert did not testify as to the date 

of the video.

Timothy Picard testified he is the chief deputy marshal 

with the Lafayette Marshals Office (V23 172), and he collected 

the video from the convenience store in Patterson, Louisiana 

(V22 174).

Jerry McKinney testified he is the supervisor of the 

Champions Express and Exxon gas station in Boutte, Louisiana 

(V23 175). He was requested to burn a disc from the video on a 

particular date (V23 176). The disc was introduced into evidence 

as state’s exhibit 19 (V23 178). McKinney also did not verify 

the date of the video nor the disc. A truck was videotaped at 

the gas pump, as well as a person in a white T-shirt (V23 183).

Robert Guy, a detective with the Escambia County Sheriff’s 

Office, testified he was called on April 1, 2010, to investigate 

an alleged robbery and aggravated battery that occurred at the 

Stoddert Place Apartments in Pensacola, Florida (V23 186-187).  

Guy took a DNA buccal swab of alleged victim, Brenda Jo Brown 

(V23 187). The buccal swab was introduced into evidence as 

state’s exhibit 22 (V23 189). 
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Brenda Brown testified that she lived at the Stoddert Place 

Apartments in Pensacola on April 1, 2010 (V23 191). Brown was 

employed as a housekeeper at the apartments on April 1, 2010 

(V23 191-192). Brown was cleaning apartment E2204, an upstairs 

apartment, at about 8:00 a.m. (V23 193-194). Although the 

apartment as an upstairs dwelling, access to that apartment was 

through a door on the ground floor (V23 195).. Another person 

was helping her, but the other person was called away at 

approximately 1:15 p.m. (V23 194-195).

A black male approached her in the parking lot and 

requested a bottle of water (V23 196). Brown offered him some 

tap water if he had a cup. Brown took the cup, went upstairs to 

apartment E2204, and filled the cup with tap water (V23 197). 

When Brown turned around from the sink, the black male was at 

the top of the stairs in the apartment (V23 198). Brown did not 

invite him into the apartment (V23 198). Another black male 

(shorter, weighing 160 pounds, wearing a blue bandana and khaki 

gray shorts) was also at the top of the stairs behind the first 

black male (V23 199). Brown gave the second black male a cup of 

water also (V23 200). Brown then noticed a third black male at 

the top of the stairs in the apartment (V23 200). The second 

black male had a knife and began walking toward her V23 200). 

The first black male said to her, “Do what we want, and you 

won’t get hurt” (V23 201).
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Brown identified the Appellant as the first black male that 

approached her at the apartment (V23 201-202). Brown testified 

that one of them asked her for money, so she pulled out her 

wallet and handed over the $90 she had (V23 202-203). Brown also 

handed over her cell phone to them. Brown could not recall which 

individual demanded her money or her phone (V23 203).

Brown described the knife as a hunting knife with a 12-inch 

blade (V23 203). Brown believed the third individual also had a 

knife that had rectangular jagged teeth with a wooden handle 

(V23 204). Brown was shown state’s exhibit FFF, which she 

identified as the knife that she was first brandished with (V23 

204). The State showed Brown exhibit YY, and she identified it 

as the second knife (V23 205). Brown identified state’s exhibit 

5 and 6 as the individuals who brandished a knife at her (not 

the Appellant) (V23 205-206). 

The third individual (exhibit 6) put electrical tape across 

Brown’s mouth (V23 207). Electrical tape was wrapped around her 

hands behind her back about six times (V23 207). Brown was then 

led to the kitchen area toward the guest bedroom (V23 208).

Brown started to kneel down at their request, but was 

whacked on the back of her head. Brown put her hand up and 

received two more blows (V23 208-209). At that point, Brown fell 

to the ground and played dead (V23 209). She was kicked once 

(V23 210).
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After Brown managed to descend the stairs, she screamed for 

help. (V23 210). The ambulance came and took Brown to the 

hospital. After the bandages were removed, Brown became aware 

that three fingers on her right hand had been amputated. There 

were cuts to the back of Brown’s hand and finger bones were 

crushed; she had a fractured skull and two lacerations on her 

skull (V23 211-212).

Appellant did not participate in Brown’s attack, nor did 

Brown observe the Appellant with a knife. Furthermore, Appellant 

did not participate in restraining Brown with bindings (V23 

2017).

Mario Rios testified that on April 2, 2010, he was a 

student in Tallahassee (V23 221). On April 1, 2010, Rios was 

driving to his friend’s apartment at approximately 10:15 – 10:30 

in the evening (V23 223-224). His friend lives at Villa San 

Carlo (V23 225). He parked his car and exited. Once outside the 

vehicle, someone approached Rios (V23 228). The stranger asked 

for directions to the mall, which made Rios suspicious (V23 

229). Then the individual tried to engage Rios in small talk, 

inquiring about the various clubs in the Tallahassee area (V23 

230). Rios identified Appellant as the person who engaged him, 

Rios, in conversation (V23 234).

Apprehensive, Rios backed up toward his car. Then someone 

jumped out from behind another car and grabbed Rios’ shirt (V23 
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235). The black male who harassed Rios was light-skinned, and he 

wore a white shirt and a black skully cap (V23 235). Rios 

identified the person who grabbed him in state’s exhibit 4 (V23 

236). The individual who grabbed Rios also had a knife – shiny, 

silver, and rather large (V23 236). Rios identified exhibit FFF 

as appearing to be the same knife.

Rios testified that the person who grabbed him told Rios to 

shut the f--- up and give up his shit (V23 237). (Note: The man 

other than the Appellant was later identified as Quentin 

Truehill). While Truehill robbed Rios, Appellant tried to calm 

Rios down (V23 237). As Rios struggled he started yelling (V23 

239). Rios saw another person standing in the middle of the 

parking lot (V23 239). Rios then pushed the assailant away and 

ran to his friend’s apartment (V23 241). Rios called law 

enforcement; they came and took his clothes (V23 244).

The man who grabbed Rios was wearing a white shirt. 

Appellant was wearing a black shirt, and, on a piece of cord 

around his neck, he wore a wooden cross. The lookout was wearing 

a white shirt (V23 246). Appellant did not touch or grab Rios 

(V23 248). Truehill was the one who grabbed, pulled a knife on, 

and yelled at Rios (V23 249).

Chris Pavlish testified that she was living in Tallahassee, 

Florida, on April 1, 2010 (V23 252).  Between 10:00 and 11:00 

p.m., she was walking behind the Walgreen Pharmacy with a friend 
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(Jerry Chambers), and they were heading back to her hotel (V23 

253). A black 4-door pickup truck pulled up behind them (V23 

254) and blocked them from moving (V23 255). The man in the 

front passenger seat asked for directions to Miami (V23 260). 

Pavlish had a map. She pulled it from her purse and gave the map 

to Chambers. Chambers and Appellant walked to the front of the 

truck (V23 261). The driver had long braids, and the third 

person in the truck was sitting in the back passenger seat; he 

had short braids and a white T-shirt (V23 263). The back-seat 

passenger got out of the vehicle and walked around the back of 

the truck (V23 264). While Pavlish was speaking with the 

individual who came around the back of the truck, he pulled out 

a huge machete and swung it at her (V23 265). The driver grabbed 

Chambers (V23 266). The machete she remembered was bigger than 

state’s exhibit YY (V23 268).

After Truehill swung the rectangular knife at Pavlish, he 

demanded her purse. He grabbed Pavlish’s arm and tried to push 

her into the truck (V23 269). Pavlish twisted away from him, but 

Truehill kept her purse (V23 270). Pavlish identified state’s 

exhibit III as her personal property, including a school 

diploma, driver license, social security card, and other papers 

(V23 272). Her friend fought with the driver and Appellant (V23 

272). Pavlish and her Chambers escaped. Appellant did not have 
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any weapons on him, nor did he speak other than to ask for 

directions (V23 278).

A video of three individuals entering a Walmart in 

Tallahassee, Florida, between 7:53 p.m. and 8:56 p.m. on April 

1, 2010, was introduced into evidence (V24 300).

Beth Frady testified that in April 2010, she lived in 

Tallahassee and was a student at Florida State University (V24 

303). Mr. Binder (victim) was her best friend; he also was a 

student at FSU (V24 305). Frady usually spoke with Binder on a 

daily basis, and if they had not spoken on a particular day, 

they texted each other V24 306). Binder visited Frady at her 

house nearly every day (V24 307). Binder did not own a car, so 

his bicycle was his only mode of transportation (V24 207).  On 

April 1, 2010, Frady and her husband, and Binder and Rebecca 

Edwards planned to eat out together (V24 308). The four of them 

arrived at the restaurant around 5:30 p.m. and left two hours 

later (V24 310).

Binder lived off LaPona Drive, which was not more than a 

mile from Frady’s residence (V24 310). After dinner, both 

couples went to Fermentation Lounge for about two hours (V24 

311). On the way back to Frady’s residence, they stopped at 

Circle K to buy beer for the weekend (V24 211).  Frady estimated 

the time they stopped at Circle K to be approximately 10:00 p.m. 

(V24 312). Exhibit 31 (video of the Circle K on April 1, 2010) 
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was introduced into evidence (V24 213). On the video, Binder 

apparently bought the beer. He was wearing a green-striped 

shirt, blue jeans, and a baseball cap (V24 313).

When they got to Frady’s residence, they watched cartoons 

on TV. Frady went to bed between 11:30 or 11:45 p.m. After Frady 

went to bed, it was the last time she saw him (V24 316). The 

next day she tried calling and texting him, but Binder never 

responded (V24 316). Binder was scheduled to teach classes the 

next week, but he did not show up (V24 319). Frady called law 

enforcement on April 8, 2010 (V24 320). 

Frady proffered outside the presence of the jury that 

Binder smoked marijuana (V24 322). Appellant argued that Binder 

got into the vehicle with the Appellant and his co-defendant 

because Binder was offered marijuana. At this time, the trial 

court does not consider that information to be relevant (V24 

328, 334).

Rebecca Edwards testified that in April 2010, she was a 

graduate student at Florida State University (V24 337). Her 

friends included Beth Frady, Beth’s husband, and Vincent Binder 

(V24 338). At approximately 4:30 p.m. on April 1, 2010, Edwards 

met Binder and gave him a ride home because Binder did not own a 

vehicle (V24 340). Edwards lived with Beth Frady and her husband 

(V24 341). Binder lived approximately one mile from Edwards’s 

residence (V24 343). They all went to the restaurant around 6:30 



18

p.m.(V24 344)and stayed for about one hour. Then they all went 

to a downtown bar between 10:00 and 10:15 p.m. (V24 344). After 

leaving the bar, they stopped at a Circle K for a six pack of 

beer (V24 345). They all returned to Edwards’s residence (V24 

345). Between 11:45 p.m. and midnight, Binder refused Edwards’s 

offer to drive him home and decided to walk instead (V24 346-

347). Edwards never heard from Binder again (V24 347). The State 

showed Edwards a wallet marked as exhibit XX. Edwards identified 

the item as Binder’s FSU wallet (V24 348).

Annmarie Johnson, a detective sergeant with the Tallahassee 

Police Department (V24 350), was assigned to investigate the 

missing report filed on Binder on April 8, 2010 (V24 351).  

Johnson testified that Binder lived at 936 South LaPona Road 

(V24 352) where his bank account information was found (V24 

353). After contacting the bank, it was learned that Binder’s 

account number was 101024128860, and that he had a debit card 

(V24 353).

The bank records indicated the transactions on April 1, 

2010, before Binder went missing: one at Bird’s Oyster Shack at 

approximately 8:30 p.m., another one at Fermentation Lounger at 

about 9:30 p.m., and another at Circle K at 9:42 p.m. (V24 355). 

There were two other transactions in Tallahassee after Binder 

was last seen by his friends: 12:16 a.m. and 12:21 a.m. on April 

2, 2010, at the Half Time Keg (V24 356). There were also several 
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transactions outside of Tallahassee: one in Madison County an 

hour after the Tallahassee transactions; three separate 

transactions at Gate stores in Jacksonville, Daytona, and Ft. 

Pierce; and several transaction in the Opa-locka, Miami, area 

(V24 356). On April 6, 2010, there was an attempt to withdraw 

$1,300 from Binder’s account (V24 357).

Johnson went with Investigator Wilder to Miami and met up 

with investigators from FDLE on April 10, 2010 (V24 358). 

Johnson went to the locations where the transactions occurred 

and tried to obtain videos from those locations (V24 359), but 

she was not successful (V24 360). At the bank branch where the 

attempt to withdraw $1,300 was made, a security guard obtained 

the tag number of the vehicle (V24 360). The tag was registered 

to Shirley Marcus. Johnson, along with Wilder and FDLE agents, 

went to her address (V24 361).

When they got to Marcus’s residence, Johnson observed two 

black males sitting in the Ford Sport Trac – one in the driver’s 

seat and the other in the passenger seat (V24 363). A third 

black male was lying down on a bench in front of the residence 

(V24 363). They then made contact with Marcus and three black 

males (V24 363). The person in the driver’s seat said he was 

Victor Johnson and the person in the passenger seat claimed to 

be Brice Nunez (V24 366). The individual sitting in the driver’s 

seat had a cross tattooed between his eyes (V24 367). On April 
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12, 2010, Johnson obtained a search warrant for the Sport Trac 

(V24 368).

Johnson’s office informed her to contact Detective Sampedro 

with the U.S. Marshals Service Fugitive Task Force (V24 369). 

Johnson viewed the task force’s web site and discovered that the 

three individuals with Marcus were escapees from a Louisiana 

prison (V24 371). Johnson did not recognize anyone in the 

courtroom from the U.S. Marshals Services’ web site (V24 371). 

Johnson recognized Truehill and Hughes as the individuals who 

sat in Marcus’s Sport Trac, and they were also posted on the 

U.S. Marshals Services’ web site (V24 372-373). The three 

individuals were arrested the same day. Johnson obtained buccal 

swabs from all three individuals (V24 373). Johnson identified 

the Appellant as one of the individuals whose buccal swab was 

taken (V24 373).

Johnson testified she was able to obtain a video from the 

Half Time Keg (V24 380). As of April 12, 2010, Vincent Binder’s 

body had not been found (V24 385). Johnson learned that a body, 

allegedly Vincent Binder, had been found in St. Augustine on 

April 28, 2010 (V24 386). 

Johnson did not verify whether the bank records showing the 

times of the transactions were accurate (V24 390-391). Johnson 

acknowledged that when she had testified to the last time Binder 

was seen alive, she was referring to what his friends in 
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Tallahassee said (V24 390). Johnson testified that the Appellant 

was seen in the video at the Half Keg after midnight and that 

Binder was not seen on the video (V24 393). No one from 

Tallahassee came forward to say there was contact with Binder 

after midnight on April 1, 2010 (V24 393). 

Sean Callahan testified he worked for Circle K as the store 

manager in April 2010 (V24 396). State’s exhibit 39, a video of 

Circle K on April 1, 2012, was introduced into evidence (V24 

399).

Jesse Kabwogi testified that he was working as a clerk at 

the Half Time Keg on April 1 and April 2, 2010 (V24 305). 

Kabwogi identified a video and photographs from Circle K at 

12:05 a.m. on April 2, 2010 (V24 414).

Shannon Gerry testified that she was a forensic specialist 

for the Tallahassee Police Department in April 2010 (V24 419). 

Her job was to collect and preserve evidence at a crime scene 

(V24 419). On April 9, 2010, Gerry conducted a search at 936 

LaPona Drive. She believed it was the Vincent Binder’s residence 

(V24 421). Gerry testified she took photographs of State’s 

Exhibit 42, her item number 15, a check book, and items five and 

six, which was a small black tote that contained toothbrushes 

inside (V24 425). Gerry identified State’s Exhibit 43, her item 

number 25, which were the two toothbrushes found inside item 

number five, the tote bag (V24 426). Gerry testified that the 
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toothbrushes were collected to obtain a potential DNA standard 

for Mr. Binder2 (V24 427). Gerry testified that she believed that 

the items came from the person who they were looking for (V24 

427). 

Donald Bolding’s testimony was read to the jury (V25 439). 

In April 2010, Bolding worked at the Gate gas station in 

Jacksonville, Florida (V25 440). Bolding testified that an 

individual on April 2, 2010, came into the store and asked for 

directions to I-95 (V25 443). Bolding was provided with a photo 

lineup. He picked out number six as the person who asked him for 

directions to I-95 on April 2, 2010 (V35 445).

Lawrence Perez testified that he was an FDLE agent and was 

present at the Jacksonville branch in April 2010 (V25 448). 

Perez obtained the video from the Gate gas station (V25 453). 

Perez viewed the video and spoke with Donald Bolding (V24 454). 

Perez showed Bolding a photo lineup and he was able to pick out 

the person who asked for directions to I-95 (V25 456).

On April 28, 2010, Perez went to the northeast intersection 

of State Road 16 and I-95 in St. Augustine to search for a body 

(V25 458).  Perez located the remains of a human body at the 

northeast corner of a field located at 160 Commercial Drive (V25 

459). Perez was shown a photograph of human remains in a field 

2 No testimony was presented to establish that the toothbrushes 
or tote bag belonged to Vincent Binder.



23

and Perez affirmed that the remains were wearing what appeared 

to be a green-striped shirt, blue jeans, and shoes (V25 469). 

Perez testified that the remains were in St. Johns County (V25 

470).

John Holmquist testified he was a senior crime-laboratory 

analyst with FDLE in Jacksonville, Florida (V25 478). He was 

called to 160 Commercial Drive on April 28, 2010, for a possible 

homicide (V25 482-483). Holmquist was the individual who took 

aerial photographs of the scene where the remains were found 

(V25 484).  The body was located 455 feet from the road (V25 

486). There was not a lot of evidence in the field (V25 490).

The body was laid out with the head toward the east and the 

legs toward the west. It was laying face-up on its back and was 

clothed in jeans and shoes, as well as two shirts. The right 

pocket was pulled out. The body was badly decomposed. There 

appeared to be wounds on both hands, as well as wounds to the 

head and torso (V25 490). A baseball cap was found 25 feet, four 

inches west of the body (V25 495). The bill of the hat appeared 

to have a cut on it (V25 496). 

Holmquist attended the autopsy on April 29, 2010 (V25 498). 

Holmquist collected two shirts (V25 499). The green-and-white-

striped shirt contained stains and body fluids on it and 

appeared to have defects or cuts (V25 500). Holmquist obtained a 

tissue and bone sample for possible DNA because there was not 
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any blood left in the body for a DNA strand (V25 500). The field 

where the body was found did not appear to have been recently 

cut (V25 503).

Peters Milien testified he works for the Miami-Dade Police 

Department as a public-service aide (V25 505). On April 7, 2010, 

Milien was working at the Haulover Park (V25 506). Milien 

noticed a black pickup truck at the park with a window shattered 

and no tag about 3:00 p.m. (V25 509). The VIN of the truck he 

saw was GCHK23U96E2O (V25 511).  He had seen the same truck at 

the park the previous Saturday or Sunday (V25 512). The VIN 

reported back as a stolen vehicle from Louisiana (V25 513). 

Milien searched the truck and found a knife under the front 

passenger seat (V25 515). The knife appeared to have blood on it 

(V25 519).

Juan Carlos Sampedro testified he worked with the Miami 

Beach Police Department as a detective (V25 529). He was 

attached to the U.S. Marshals Service Fugitive Task Force (V25 

530). Sampedro was requested to assist in locating Truehill, 

Johnson, and Hughes (V25 532). On April 9, 2010, he and his 

partner went to the tow yard and searched the black pickup truck 

(V25 534, 538). Sampedro’s search of the truck revealed (exhibit 

56) a map of Tallahassee (V25 540), (exhibit 57) Chris Pavlish’s 

medical appointment card, a high school diploma, a driver’s 

license, and her social security card (V25 542), (exhibit 58) an 
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insurance card belonging to Steve Mose, and Leann William’s 

driver license (V25 544). Sampedro also found a two-page letter 

to Mr. Hughes—care of Kentrell—and a Burger King receipt (V25 

545). An ATM receipt from Dolfin Mart was also found in the 

vehicle (V25 546). 

Sampedro went to the Burger King where the receipt came 

from and obtained a copy of the video showing the black truck 

(V25 549). Appellant was driving the black truck through Burger 

King (V25 549). The Burger King video showed the license plate 

on the truck as South Carolina BKF521 (V25 551). He began to 

work with FDLE and law enforcement from Tallahassee (V25 557). 

Hughes, Truehill, and Johnson were apprehended on April 12, 2010 

(V25 557).

Shirley Marcus testified she lived in Miami, Florida, in 

April 2010. She met Kentrell Johnson, Quentin Truehill, and 

Peter Hughes in April 2010 (V25 572). She identified the person 

in Exhibit 4 as Quentin Truehill, and the person in Exhibit 6 as 

Peter Hughes (V25 574). The three males were driving a black 

truck and were staying at her residence (V25 574-575). Marcus 

identified exhibit 9 as a photograph of a black truck. The truck 

the Appellant was driving did not have a busted out window (V25 

575). The males used their money to buy alcohol (V25 576). 

Marcus spent about seven days with the males (V25 577). They all 

went to Haulover Beach around noon and stayed a long time 
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because they lost the keys to the truck. She and the Appellant 

took a cab back to her house to get her truck (V25 580-581). 

Appellant went to retrieve Hughes and Truehill. When they came 

back to her truck, they had a black bag. She did not see what 

was in the bag (V25 582-583).

She took them to Walmart so they could receive money by 

wire (V25 584). Later they went to Wachovia Bank so the males 

could obtain some money (V25 585). When they got to the bank, 

Appellant was in the front passenger seat, while Hughes and 

Truehill were both in the back passenger seat (V25 585-586). 

Truehill gave her a driver license, a card, and a withdrawal 

slip for $1,000; Marcus submitted everything to the teller (V25 

586). Truehill and Appellant told Marcus to leave because the 

transaction was taking too long (V25 589). Later, law 

enforcement came to her residence and questioned her about a 

wife beater, which was in-fact a ploy (V25 590). Appellant did 

not want to be separated from the other two men (V25 595), so 

they went and picked them up.

While in the parking lot of a hotel, Marcus was pulled over 

by law enforcement and they were all arrested (V25 598). Marcus 

was asked if she saw a black knife sheath. Marcus responded that 

the knife cover was at her house before they got there (V25 

597). Marcus testified that they were all drinking a lot of 

alcohol and doing a lot of drugs (V25 598). 
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Christine Keegan testified she worked as a crime-scene 

technician for the St. Johns County Sheriff’s Office (V26 611). 

Keegan identified the rolled prints in exhibits 62A-C as those 

belonging to Appellant, Hughes and Truehill, respectively (V26 

613).

Denise Perez was the manager at Wells Fargo where Marcus 

submitted a withdrawal from Binder’s account (V26 617). She was 

suspicious and notified the fraud department (V26 619, 621). She 

then sent the security guard out to obtain the license plate 

number (V26 622). The bank kept Binder’s driver license, credit 

card, and withdrawal slip (V26 628).

Peter Chong-Yen testified he worked for FDLE out of the 

Miami office (V26 630). Chong-Yen was assigned on April 9, 2010, 

to assist in the investigation of a missing person named Vincent 

Binder (V26 631). Chong-Yen obtained the address of the person 

who owned the Red Ford Sport Trac as being Shirley Marcus (V26 

633-634). Chong-Yen obtained the video from Wachovia Bank (V26 

635). Chong-Yen drafted a search warrant for Marcus’s truck and 

put out a be-on-the-lookout for the Appellant, Hughes, and 

Truehill (V26 640). 

Chong-Yen retrieved a black garbage bag (exhibit 65 photo 

of garbage bag) from room 108, at the Budget Inn in Miami, 

Florida, after receiving consent to search the room from 

Quashina Nicole Grant (V26 642-644). The garbage bag contained 
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Levi 501 jeans, a metal machete with silver duct tape wrapped 

around the handle, and a metal hand saw with a wooden handle 

(V26 646). Articles of clothing, a black knit cap, and a black-

and-white print bandana was found in the hotel room (V26 646). A 

man’s leather wallet with a Florida State University logo on it 

was also found in the hotel room (exhibit 69) (V26 652). Chong-

Yen testified that the items that were in the black garbage bag 

were not individually wrapped, but were together in the bag (V25 

655).

Jose Varela testified he was an FDLE agent in April 2010 

(V26 657). He was the primary agent in charge of the search of 

Shirley Marcus’s residence. The search revealed a South Carolina 

license plate in the trash at the edge of the driveway of the 

Marcus residence (V26 661). A black knife sheath was found in 

the living room of the residence (V26 661). Jeans were found in 

the back bedroom of the residence. In the pocket of the jeans 

was a receipt from an ATM in Opa-locka, Florida, three bank 

cards from Wachovia, a passport kids card, and a Best Buy 

Rewards card (V26 662). Also found in the jeans was a wallet, a 

social security card, and a Louisiana Purchase card addressed to 

Kentrell Johnson (V26 662-663). The characters on the license 

plate were BKF521 (V26 664). A check from Leonard Maryland’s 

account to Kentrell Johnson on 9/21/09 for $350 and a Louisiana 

Purchase card was found in the wallet (V26 666).
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Phillip Balunan testified he worked for FDLE and was 

certified to conduct crime-scene processing and latent-print 

examinations (V26 671-672). Balunan’s assistance was requested 

in this case on April 12, 2010 (V26 674). Balunan observed a 

broken window in the rear driver’s-side door of the 2006 

Chevrolet pickup truck (V26 676). A washcloth was obtained from 

underneath the rear seat driver’s-side floorboard of the 2006 

Chevrolet pickup truck (V26 679). The cloth tested positive for 

possible blood with the phenolphthalein test (V26 684). A 

plastic shopping bag contained an empty Diet Coke and two bags 

of unopened Munchies were found in the bed of the 2006 Chevrolet 

pickup truck (V26 687). DNA touch swabs (exhibit 80) were 

collected from the front area of the Chevrolet pickup truck, the 

front-area interior inside the cabin (V26 690).

Thirty possible prints were lifted from the vehicle and 

placed on 13 lift cards (exhibit 81) (V26 693-694). Balunan did 

not see any signs of blood or fluids within the Chevrolet pickup 

truck (V26 696-697). Balunan also processed the Red Ford 

Explorer (V26 706). A cup was located in the back of the Ford 

Sport Trac (V6 706).

Marvin Stephens testified he was a senior crime-laboratory 

analyst for FDLE in the latent-print section (V26 709). In 2010, 

Stephens was assigned to work on Vincent Binder’s case V26 731). 

Peter Hughes’s fingerprints were identified in Exhibit 81 (V26 
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737). Kentrell Johnson was identified as leaving the prints in 

V8-3 (right index finger). In V8-9, Johnson’s left thumb and 

left middle finger appeared on the same latent lift (V26 738). 

Three latent prints were developed from exhibit 57 that were 

identified as Peter Hughes’s (v26 740). Exhibit 75 – Dolfin 

receipt – had a print that was identified as Kentrell Johnson’s 

(V26 744-746).

Dr. Fredrick Hobin testified that he worked part-time as a 

medical examiner in St. Augustine (V27 756). On April 29, 2010, 

Dr. Hobin began an autopsy on the remains of a person he was 

told was Vincent Bender (V27 761). The following individuals 

were present at the autopsy: John Holmquist (FDLE), Chris 

Middleton (State Attorney’s Office 7th Judicial Circuit), 

Assistant State Attorney Mark Johnson (7th Judicial Circuit), 

Lawrence Perez (FDLE Tallahassee), Mike Kennedy (FDLE 

Jacksonville), Barbara McGraw (FDLE Tallahassee), and Michael 

Britt (technical assistant with medical examiner’s office, St. 

Augustine (V27 762).

The body was clothed in a colored, striped polo shirt, a 

dark-colored T-shirt, denim jeans with a belt, boxer-briefs, 

athletic shoes, and socks (V27 766). No personal belongings were 

found with the body (V27 767). Dr. Hobin collected DNA samples 

from the body (V27 768). Since no blood was available within the 

body, muscular tissue was collected from the lower part of the 
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body (V27 768-769). The body was identified as Vincent Binder 

from fingerprints (V27 769).

Due to lack of protection from the elements, the body 

developed a leathery or mummified appearance. Tissue from the 

neck was gone (V27 770). The internal part of the body was 

completely gone, including all major organs (V27 771). The 

entire abdominal cavity was absent, which may have been caused 

by postmortem vermin activity or small animals (V27 772). 

Fractures to the skull forced portions of the bone into the 

cranial cavity. There was nothing left of the brain (V27 773).

Dr. Hobin estimated the time of death as on or about April 

2, 2010 (V27 773). Based upon reports of when Mr. Binder was 

last seen alive on April 2, 2010, as well as the condition of 

the body, Dr. Hobin concluded that death was closer to the day 

he disappeared (V27 774). Binder’s skull was fractured with a 

great deal of force by an instrument with a sharp edge that was 

relatively heavy (V27 779). Dr. Hobin opined that Binder’s head 

was struck five to ten times with a heavy, sharp-edged 

instrument (V27 782). The types of weapons that might cause 

these injuries include an ax, a hatchet, a tomahawk, a machete, 

or a large-bladed, Rambo-styled knife (V27 784). There was about 

a three- to four-inch area of bone missing from the cranium that 

was never recovered (V27 786). 
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The jury was out of the courtroom from V27 787 to 792. 

There were four stab wounds to the back with a knife smaller 

than the one that struck the head (V27 794-795). Dr. Hobin did 

not rule out that Exhibit 55 (silver knife) could have caused 

the stab wounds to Binder’s back; however, if it were the 

weapon, it was poked in only a little tiny bit (V27 786, 808). 

Dr. Hobin could not measure the depth of the stab wounds (V27 

818). 

There were cut marks on both hands.  A finger on the right 

hand was severed (V27 796-797). The left ulna (arm) was totally 

severed. Dr. Hobin characterized that injury as a defensive 

wound. The cuts on both hands also indicates defensive wounds 

(V27 799-800). Binder had a blunt force injury to the lower 

right chest, which could have been caused by a blow or pressure 

on the chest (V27 804). The defects in the shirt found on Mr. 

Binder were consistent with the stab wounds (V27 806). Dr. Hobin 

could not accurately assess if the stab wounds to Mr. Binder’s 

back were made while he was still alive (V27 810). Dr. Hobin 

could not say which blows occurred first or whether Binder was 

conscious after the first blow to the head. In fact, Dr. Hobin 

testified that any one of the blows to the head could have 

rendered Mr. Binder unconscious (V27 811). Dr. Hobin opined that 

the injuries to the head were caused by somebody in a furious 

rage (V27 812).
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Dr. Hobin could not say how long it would take for the 

internal organs to dissipate (V27 815). His reference books 

indicated it takes two to three weeks for the saponification 

(soapy change) to take place (V27 815). Dr. Hobin indicated that 

he believes two weapons were used, but one weapon could have 

been used (V27 819). Dr. Hobin indicated one person could have 

been using two different weapons (V27 820). 

Dr. Michael Warren, testified he is a forensic 

anthropologist with a PhD. and a professor at the University of 

Florida with a (V27 (830, 831). Dr. Hobin requested Dr. Warren’s 

assistance in this investigation (V27 849). Dr. Warren recorded 

six defects in the skull (V27 856). The defects were 

characterized as being caused by a chopping motion (V27 858-

865). The bone injury to the arm and fingers of the victim are 

consistent with defensive wounds (V27 876, 878), but could have 

an alternative explanation (V27 882). For example, the injuries 

could have happened a couple of days prior the victim’s death or 

after the victim’s death (V27 882). It is not possible to tell 

what position the person inflicting the injuries was in or the 

position of the victim when the injuries were sustained (V27 

887).

Suzanne Livingston testified she worked for the Florida 

Department of Law Enforcement processing evidence for DNA (V28 

929). Livingston testified that after she determines a DNA 
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match, she is required to do a statistical calculation to give 

weight to that particular match; this calculation allows the 

Courts to see how common or how rare that match may be (V28 

939). She described the calculations procedure (V28 940-941).

Livingston received buccal swabs to establish DNA standards 

for the three codefendants (V28 941). Livingston testified she 

received two toothbrushes that were found in Binder’s residence 

inside a black tote bag3 (V24 425). Livingston utilized only one 

toothbrush as a secondary standard for the DNA of Vincent 

Binder. The other toothbrush had little or no DNA present (V28, 

944). Livingston was unable to obtain a full profile of DNA from 

the tissue taken from the remains. She testified she could only 

obtain a match of six markers from the tissue that matched the 

green toothbrush (V28 945). No statistical calculation result 

was testified to regarding the six markers from the tissue. 

Livingston testified that Exhibit 52 (baseball cap) matched 13 

markers to the toothbrush (V28 947). No statistical calculation 

result was testified to regarding the hat. Livingston testified 

that Exhibit 24 (Rios’ shirt) contained a mixture of DNA. Mr. 

Truehill was included as a donor, while Mr. Hughes and Appellant 

were excluded as donors (V28 951). There was no testimony 

3 Counsel could find nowhere within the record where anyone 
identified the toothbrushes as belonging to Vincent Binder.
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regarding the number of markers found or any statistical 

calculation mentioned.

Livingston testified that Exhibit 69 (Binder’s wallet) had 

a mixture of at least three individuals. She found a complete 

profile of Binder (V28 952). The statistics for that profile is 

77 quadrillion Caucasians, one in 160 quadrillion African 

American, and one in 27 quadrillion Southeastern Hispanics (V28 

953). The minor profile included Shirley Marcus, Quentin 

Truehill, and Kentrell Johnson (V28 953). No statistical 

calculation was testified to about the minor profile.

Livingston testified that Exhibit 68 (Levi jeans) contained 

a mixture of DNA (V28 954). Vincent Binder’s profile was found 

in each of the five stains. The statistical calculation was one 

in 77 quadrillion Caucasians, one in 160 quadrillion African 

Americans, and one in 27 quadrillion Southeastern Hispanics. The 

minor donors could not be identified (V28 955). Exhibit 80 (swab 

from door handle from black Chevy) revealed a mixture of two 

individuals. The major donor was identified as Shirley Marcus. 

The minor donor revealed eight markers matching Appellant. 

Livingston utilized only four of the markers for statistical 

purposes (V28 956). However, there was no testimony regarding 

the quantification of those statistics. Livingston testified 

that she found a mixed profile wherein the major donor was 

determined to match Appellant from Exhibit 82 (driver’s-side 



36

rear floor threshold) (V28 957). However, no markers or 

statistical calculation were testified to.

Livingston testified that Exhibit 79 (Diet Coke can) 

matched the complete profile of Appellant (V28 957-958). 

However, no marker or statistical calculation was testified to. 

Livingston testified that Exhibit 77 (washcloth) contained eight 

stains. For all but one stain, Livingston found only partial 

markers and gave no statistical calculations (V28 958-962). One 

stain contained a complete profile of Appellant. The statistics 

were one in 77 quadrillion Caucasians, one in 160 quadrillion 

African Americans, and one in 27 quadrillion Southeastern 

Hispanics (V28 960). 

Livingston testified that Exhibit 55 (knife) tested 

positive for blood. She found only one stain wherein a complete 

profile was found, which matched the standard she used for 

Binder. The statistical result was one in 77 quadrillion 

Caucasians, one in 160 quadrillion African Americans, and one in 

27 quadrillion Southeastern Hispanics (V28 962-965). The other 

stains on the knife did not exclude Brenda Jo Brown, Peter 

Hughes, Quentin Truehill, and Kentrell Johnson (V28 964-965). No 

markers or statistical calculations were testified to.

Livingston testified that Exhibit 74 (Giovanni blue jeans) 

contained five bloodstains (V28 966). One stain matched Binder 

with a statistical result of one in 77 quadrillion Caucasians, 
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one in 160 quadrillion African Americans and one in 27 

quadrillion Southeastern Americans (V28 968). Stain two matched 

Brenda Jo Brown with a statistical result of 210 quadrillion 

Caucasians, one in 27 quintillion African Americans, and one in 

490 quadrillion Southeastern Hispanics (V28 968-969). The third 

stain contained a mixture. The major donor matched Brenda Jo 

Brown, and the minor included Appellant (V28 969). No markers or 

statistical calculations were given. The fourth stain contained 

a mixture. The major donor matched Binder. The minor included 

Appellant (V28 970). No markers or statistical calculations were 

given. The fifth stain contained a mixture. The major donor was 

consistent as coming from Brenda Jo Brown and no conclusion 

could be made regarding the minor donor (V28 971).  Again, no 

markers or statistical calculations were given. Livingston 

testified that the swab taken from the waistband of Exhibit 74 

contained a mixture of at least three individuals (V28 972). A 

complete profile was revealed from Appellant, with a statistical 

result of one in 110 quintillion Caucasians, one in two 

quintillion African Americans; and one in 460 quintillion 

Southeastern Hispanics. No explanation was given how a complete 

profile found for Appellant in Exhibit 77 and Exhibit 74 could 

have different statistical results. No identification was 

provided regarding the minor donors.
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The State indicated it would rest its case before the jury 

(V28 982). The court questioned Appellant about his decision not 

to testify (V28 983-985).

PENALTY PHASE

The State introduced evidence to establish that Appellant 

Johnson was on parole at the time of the offenses and convicted 

of a prior violent felony (V30 26-36). The Defense objected to 

all victim impact statements being presented to the jury (V30 

10-11). The Court overruled the objection (V30 12). The State 

introduced impact statements. Over Appellant’s objection (V30 

37), Binder’s Aunt Maria Anderson’s statement (Exhibit 6) was 

introduced (V30 39-44). The majority of the statement dealt only 

with how Binder grew up and his debate competitions (V30 39-44). 

There was no testimony regarding his uniqueness to the 

community. Over Appellant’s objection, Beth Frady’s statement 

(Exhibit 7) was read to the jury (V30 46-52). The majority of 

the statement spoke about her experiences with Binder, rather 

than its uniqueness to the community. Over Appellant’s objection 

(V30 11-12), Professor Houck’s video statement (V30 53-57) was 

played for the jury. Again, the statement spoke mostly about 

Houck’s relationship with Binder, and it also commented about 

the crime.

Appellant Johnson introduced evidence to establish that he 

was the only codefendant who cooperated with law enforcement 
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(V30 66-68). It was established that Appellant had helped in 

finding Binder’s remains by drawing a map (V30 79). 

Appellant’s Uncle Harold Johnson testified that he 

basically raised Appellant. Appellant never had a relationship 

with his father, although both Appellant’s parents are alive 

(V30 82-83).  Appellant’s Uncle raised Johnson because his 

mother Cynthia was physically abusive to him (V30 83). As a 

child, Appellant had suffered a head injury from a car accident 

(V30 83-84). Appellant’s uncle is unable to read or write (V30 

84). Appellant’s mother would also verbally abuse him on a 

regular basis (V30 86).  Appellant was taken away from his 

mother once or twice by the State of Louisiana (V30 87).  

Appellant’s mother used drugs often in front of Appellant when 

he was about five or six years old (V30 88).  Uncle Harold 

Johnson took Appellant when he was about seven or eight. He also 

raised Appellant’s siblings Tasheva and Rontrell (V30 89). 

Appellant’s mother did not work. She was receiving welfare (V30 

90). They lived in the projects (V30 90). Appellant had 

difficulty learning in school and was often engaged in fighting 

(V30 90-91). 

Juanita Johnson is Appellants half-sister. She lived with 

Appellant a short time. She testified that their mother was on 

drugs most of their lives, and she was also physically abusive 
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(V30 93). She would beat Appellant merely because she was coming 

down from a high (V30 94). 

Appellant testified on his own behalf (V30 101). He was 

thirty-eight and born in Thibodaux, Louisiana. His father’s name 

is Gerald Thomas Sewiere and his mother’s name is Cynthia 

Juanita Johnson. He was raised primarily by his Uncle Harold in 

Louisiana (V30 110). Prior to this incident, Appellant was never 

in Florida. He became aware of who his father was at age 19 (V30 

103). When Appellant was ten years old his brother hit him in 

the head with a pipe and went to the hospital. He once went to 

the hospital because his mother split his hand open with a belt 

(V30 103). When he was six months old, he was in a car accident 

(V30 104).

His mother beat him almost every day with items such as 

hose pipes, extension cords, and sticks (V30 105). His uncle 

raised him because his mother physically abused him too often. 

He was placed in foster care from age 12 to 13 and 13 to 16 in 

Baker and Monroe, Louisiana (V30 106).

His mother used drugs, such as cocaine, crack, weed, and 

heroin from the time he was seven years old. His mother would 

prostitute in order to make money (V30 107).

Appellant began using drugs when he was 11 years old (V30 

107). He would use cocaine, crack, and heroin (V30 108). He was 

living in the projects in Thibodaux, Louisiana (V30 108-109).  
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While in prison, Appellant learned to box. (V30 109). He 

attended Alcoholics Anonymous and Narcotics Anonymous meetings 

(V30 110). Appellant traveled between prisons for boxing matches 

(V20 110). While in the ring, he received three concussions from 

boxing in 1996, 1998, and 2001 (V20 110).

After he was arrested, he cooperated with law enforcement. 

Even though he was not familiar with Tallahassee, he tried to 

locate Binder’s body. Appellant drew a sketch for law 

enforcement (V30 113-1140). He went to the location where 

Binder’s body was found and cooperated with police at that 

location (V30 116). He was using cocaine and heroin from the 

time he left Louisiana until the day he was arrested V30 116).

When he was growing up in Louisiana he saw a psychologist 

or psychiatrist in 1988 and 1993 (V30 117). Appellant was left 

back in the third grade for three years. He did not graduate 

from high school (V30 118).

Eric Mings, Ph.D., a forensic neuropsychologist (V31 170), 

testified he received numerous documents and met with Appellant 

on February 6, 2013 and June 12, 2013 (V30 171-173). Dr. Mings 

gave Appellant an IQ test that indicated a full-scale IQ score 

of 76 (V31 178). Dr. Mings collected a history from Appellant 

(V31 173). The doctor administered the Wechsler Adult 

Intelligence Scale Fourth Edition to Appellant, as well as a 

Test of Memory Malingering (V31 174). The malingering test 
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showed Appellant was cooperative with the assessment (V31 177). 

Appellant has very low intellectual abilities. He is in the 

fifth percentile of the population (V31 180). Appellant 

struggled considerably in school and has limited reasoning and 

judgment and cognitive skills (V31 181). Appellant’s language 

comprehension abilities are at a third-grade level, or an eight-

year-old child (V31 183).

Dr. Mings performed frontal lobe tests. Appellant’s 

performance was consistent with the possibility of mild frontal 

lobe injury (V31 187). Appellant’s school records indicate he 

spent three years in the first grade. He advance to the second 

grade because of his age (V31 188). Appellant’s academic scores 

were quite low and he almost failed the fifth grade (V31 (189). 

Dr. Mings spoke with family members who confirmed that 

Appellant went through the windshield of a car when he was an 

infant (V31 190). Appellant’s family described to Dr. Mings the 

same dysfunctional family issues they testified to. Appellant 

told Dr. Mings he was molested by a babysitter for approximately 

six years (V31 193). Appellant informed Dr. Mings that he had a 

severe drug abuse problem his entire life (V31 194). Dr. Mings 

testified that as a result of Appellant’s chronic conditions, 

his capacity to conform his behavior to the constraints of the 

law is likely substantially impaired (V31 220, 234, 247). The 

jail records indicate Appellant was diagnosed at different 
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points in time with a mood disorder or schizophrenia. He was 

given a variety of psychiatric medications more than four years 

(V31 234-235).

Joseph Wu, M.D., (V32 253) is a neuropsychiatrist who 

specializes in imaging (V32 267). Dr. Wu performed a positron 

emission tomography (PET) scan on Appellant to determine if he 

has any traumatic brain injury (V32 267, 272). Appellant’s 

frontal lobe has less activity than the back of his brain (V32 

273). Appellant’s frontal lobe is not normal and would be 

consistent with a history of head trauma (V32 276). Based upon 

the PET scan results and his history, a diagnosis of 

schizophrenia would be a part of a differential diagnosis 

supported by his clinical history (V32 277, 279).

Dr. Wu had not received any records or history about the 

Appellant prior to reviewing the PET scan (V31 278-280). Dr. Wu 

testified it is much more likely that you would have problems 

with being able to control violent, acting-out behavior in later 

life because there’s a clear synergism or interaction between a 

damaged brain plus an abusive, neglectful environment (V32 282). 

In addition, repeated trauma to the head compounds the effect of 

brain damage (V32 282-285).

The records indicate Appellant had a history of psychoses. 

As early as 12 years old, he was hearing voices. In reform 

school, he was diagnosed with schizophrenia and was given 
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antipsychotic medication (V32 285). In jail, he was given major 

antipsychotics, Risperdal, and antidepressants, such as 

Wellbutrin and Celexa (V32 286). Appellant’s capacity to conform 

his conduct to the requirements of the law was substantially 

impaired (V32 290).

Dr. Wu indicated that a 76 IQ is a significant intellectual 

impairment. According to the Appellant’s school records, the 

doctor interpreted them to indicate Appellant’s behavior 

problems occurred later in school. His elementary school records 

indicated he was having difficulty with actually understanding 

and mastering basic concepts. There were no indications in the 

records that he wasn’t trying to cooperate (V32 319-320).

Dr. Wu did not agree With Dr. Ozdemir’s assessment of the 

PET scan. Dr. Wu stated that Dr. Ozdemir did not include any 

kind of quantitative assessment, while he did (V32 321). 

The State called Dr. Lawrence Holder, a medical doctor who 

specializes in diagnostic radiology and nuclear medicine (V32 

343). Dr. Holder reviewed Appellant’s PET scan (V32 350). Dr. 

Holder opined that the scan is 100 percent normal (V32 354). 

 

 

 

 



45

SUMMARY OF ARGUMENT

Argument I: Appellant made a deal with the state. The state 

reneged on that deal. The State Attorney for the Second Judicial 

Circuit gave up the venue of this case to the Seventh Judicial 

Circuit in bad faith.

Argument II: Although venue may have been proper in either 

circuit, the bad faith on the part of both the Second Judicial 

Circuit and the Seventh Judicial Circuit should have allowed the 

court to grant the Judgment of Acquittal.

Argument III: Avoid arrest aggravator was found based upon 

speculation as to the dominant motive for the killing of the 

victim. The state failed to establish beyond a reasonable doubt 

that avoid arrest was a dominant motive.

Argument IV: CCP was not only not proven beyond a reasonable 

doubt, it was disproved by the medical examiner when he stated 

that the killing must have been done in a furious rage. There 

was no showing of a calm and careful plan to kill.

Argument V: HAC was not proven beyond a reasonable doubt. There 

was insufficient evidence to establish the Appellant killed the 

victim or knew how his co-defendants would kill the victim. A 

defendant cannot be held vicariously liable for HAC under these 

facts.
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Argument VI: The victim impact evidence either commented on the 

crime itself or was not in compliance with Florida Statutes 

Florida Statutes require the evidence to discuss the uniqueness 

of the individual and loss to the community. The statute does 

not include family devastation as being permitted. The statute 

is to be strictly construed.

Argument VII: The prosecutor committed fundamental error by 

misleading the jury as to the quality of the DNA matches by not 

introducing the statistical calculations.

Argument VIII: Juror #90 was improperly challenged because the 

court failed to follow the law by not finding one way or the 

other whether the state’s challenge was genuine.
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ISSUE I

THE COURT ERRED IN FINDING THAT THE AGREEMENT
BY THE STATE ATTORNEY FOR LEON COUNTY COULD
NOT BIND THE STATE ATTORNEY OF ST. JOHNS
COUNTY IN VIOLATION OF APPELLANT'S FIFTH AND SIXTH
AMENDMENT RIGHTS UNDER THE UNITED STATES CONSTITUTION.

The question presented to this Court is one of pure law and 

is subject to the de novo standard of review. State v. Blair, 93 

So.3d 1190 (Fla. 2010); State v. S.M., 131 So.3d 780 (Fla. 

2013).

Appellant Johnson relied upon his bargain with the State of 

Florida not to pursue the death penalty if he helped locate the 

body of Vincent Binder. As a result of Florida’s reneging on 

their agreement, Appellant Johnson’s constitutional rights were 

violated.

On January 29, 2013, Appellant filed his MOTION TO PROHIBIT 

THE STATE OF FLORIDA FROM SEEKING THE DEATH PENALTY BY ENFORCING 

THE AGREEMENT BETWEEN MR. JOHNSON AND THE STATE OF FLORIDA 

WHEREBY THE STATE OF FLORIDA AGREES NOT TO SEEK THE DEATH 

PENALTY (V1 129-135). An evidentiary hearing and/or proffer on 

the issue was conducted on August 20, 2013 (V14, V15). Although 

the trial court did not issue a written order denying the 

motion, the trial court implicitly4 denied the motion by going 

forward with the penalty phase and stating, “…that ratcheted 

4 U.S. v. Copeland, 518 Fed. Appx. 786 (2013); Kutzorik v. State, 
891 So.2d 645 (Fla. 2nd DAC 2005).
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some things up a level because the state attorney in Tallahassee 

legally cannot bind the state attorney from Duval County with a 

recommendation of life or death.” (V16 26). 

Just prior to jury selection, the trial court indicated it 

would issue a written ruling on the motion.

Okay. The objection is overruled. I will enter a 
written order relating to that issue, as well as the 
issue concerning the -- both the plea deal a11egedIy 
that took place between the state attorney's office in 
Tallahassee and the lack of plea deal from the state 
attorney's office in St. Johns County. (V16 26).

In addition, the trial court wrote in its sentencing order 

the following:

This court finds that Mr. Johnson’s attempts at 
providing information to investigators were genuine 
and made in earnest good faith. He made those 
statements under the belief that an offer of a life 
sentence had been made to him. On the other hand, the 
Leon County State Attorney’s Office did not offer a 
deal which bound all of the State Attorneys from 
around the state. The deal was clearly contemplated to 
be a local offer – not one that compelled another 
State Attorney to “waiver” the death penalty without 
his or her knowledge. Undoubtedly, neither Mr. 
Johnson’s attorney, nor the Leon County State Attorney 
contemplated the make of a deal that bounded other 
state attorneys. That was a contingency that just 
wasn’t anticipated. (V10 1797).(Emphasis added).

However, Appellant contends that the Seventh Judicial 

Circuit was bound by the agreement made by the Second Judicial 

Circuit for three reasons: (1) Appellant completed his part of 

the bargain and was continuously under the impression that his 

“life sentence” deal was in effect regardless of where the body 
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was found, and (2) venue in this case was permitted in either 

Leon County or St. Johns County, and (3) because the agreement 

was not for immunity, but for an agreed sentence, and St. Johns 

County received the benefit of the agreement made by the Second 

Judicial Circuit. Therefore the State Attorney for the Seventh 

Judicial Circuit implicitly agreed to the deal or acted in bad 

faith. Support for this contention is expressed below.

Adams v. State, 659 So.2d 396 (Fla. 2nd DCA 1995).

The state recognizes that the Pinellas County state 
attorney could not commence prosecution on the Johnson 
kidnapping charge as long as a prosecution for that 
charge remained pending in Dade County. The state then 
argues that the speedy trial time did not begin to run 
on the Pinellas County prosecution until the amended 
information was filed in Pinellas County. In support 
of this argument, the state contends that in adopting 
the speedy trial rule, the Supreme Court did not 
intend to hold one state attorney accountable for the 
speedy trial time clock begun by another state 
attorney for the same offense. No authority is cited 
for this proposition.

        We disagree with the state's arguments because 
they overlook the fact that "the defendant in a 
criminal case is not being charged and prosecuted by 
the state attorney, but by the sovereign State of 
Florida. The state attorney is merely the court 
official charged with the duty of handling the case 
from its inception to its conclusion." State v. Coney, 
272 So.2d 550, 553 (Fla. 1st DCA 1973). (Emphasis 
added).

Appellant Johnson was told by Detective Johnson, with the 

authority of the State Attorney’s Office of the Second Judicial 

Circuit (V14 61; V15 129, 134, 135), that if he helped locate 

the body of Vincent Binder, wherever the body was found (V15 
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137, 138), the State of Florida would not seek the death 

penalty. Appellant Johnson’s attorney, Inez Surber, spoke with 

Assistant State Attorney Georgia Cappleman and was informed that 

if Appellant Johnson helped law enforcement find the body of 

Vincent Binder, the death penalty would be taken off the table 

(V14 12). Ms. Surber told Appellant Johnson that the whole State 

of Florida was willing to waive the death penalty if he would 

cooperate in finding the body of Vincent Binder (V14 16).

Mr. Johnson made every effort to help locate the body of 

Vincent Binder, as found by the trial court in its sentencing 

order (V10 1797). Prior to April 1, 2010, Appellant Johnson had 

never been in the State of Florida. On April 17, 2010, pursuant 

to his agreement with the State of Florida, Appellant Johnson 

attempted to locate Mr. Binder’s body in Tallahassee, Florida. 

After a while, it became apparent that Mr. Binder’s body was not 

in Tallahassee. However, Detective Johnson requested Appellant 

Johnson to draw a map. That map ultimately led to finding a body 

in St. Johns County.

On April 23, 2010, the State Attorney’s Office in 

Tallahassee filed an information changing Appellant Johnson with 

Kidnapping and Aggravated Assault With a Weapon Without the 

Intent to Kill in Case Number 2010 CF 1144. Those cases were 

dropped on July 19, 2010.
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Prior to April 28, 2010, it was believed that Mr. Binder’s 

body might be in Duval County. Ms. Cappleman was informed that 

the State Attorney in Duval County would not honor the agreement 

not to seek the death penalty if the body was ultimately found 

in Duval County. Although that information was conveyed to Ms. 

Surber, it was not, however, explained to Appellant Johnson. A 

body, believed to be Mr. Binder, was found in a field in St. 

Johns County on April 28, 2010. Again, the State Attorney for 

the Seventh Judicial Circuit did not honor the agreement Mr. 

Johnson made with the State of Florida. Again, no one explained 

that fact to Appellant Johnson.

On May 12, 2010, St. Johns County filed an indictment 

against Appellant Johnson for First Degree Murder and Kidnapping 

to Facilitate a Felony (V1 5-6). During April 2010, the State 

Attorney’s Office for the Seventh Judicial Circuit employed 

Chris Middleton as a homicide investigator (V15 189). On May 13, 

2010, the day after filing the indictment, Middleton (an agent 

of the State Attorney for the Seventh Judicial Circuit) was 

instructed to speak with Appellant Johnson (V15 191). This was 

the first time he had traveled out of the county to read an 

indictment (V15 192). Before Middleton left to see Appellant 

Johnson, Middleton was aware of discussions with law enforcement 

that the State would not seek the death penalty (V15 195). 

Middleton never indicated to Appellant Johnson that the deal not 
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to seek the death penalty was no longer available (V15 196).  

Middleton acknowledged that Appellant Johnson told him he had 

discussions with a female name Georgia about removing the death 

penalty from the table in exchange for his cooperation and 

assistance in the investigation (V15 204). And yet, Middleton 

failed to inform Appellant Johnson that such an agreement was no 

longer available (V15 204).

Even after speaking with Investigator Middleton and being 

transported to the St. Johns County Jail, Appellant still 

believed he would receive a life sentence. On May 20, 2010, 

Investigator Middleton interviewed Appellant Johnson again, 

wherein Appellant Johnson told Middleton that he wanted to begin 

to start serving his sentence (V15 214, 215). Yet, Middleton did 

not inform Appellant Johnson that the deal was not available.

Eugene Tolbert was a detective with the St. Johns County 

Sheriff’s Office who went to Leon County with Investigator 

Middleton to transport Appellant Johnson back to St. Johns 

County (V15 225-226). Tolbert attended a meeting that discussed 

taking Appellant Johnson’s deal off the table (V15 228). Some of 

the individuals who were present at that meeting were Detective 

Tolbert, Mike Kennedy from FDLE, Annie Johnson from Tallahassee 

Police Department, Investigator Wilder from Tallahassee PD, and 

Assistant State Attorney Mark Johnson (V15 228-229). There was a 

total of ten to twelve individuals present (V15 229), yet nobody 



53

told Appellant the deal was off the table, not even ASA Mark 

Johnson. Contrary to Appellant Johnson’s belief that he had a 

deal, the Assistant State Attorney in St. Johns County filed a 

Notice of Intent to seek the Death Penalty on June 4, 2010 (V1 

20).

Venue was permissible for both the Kidnapping and Murder in 

both Leon County and St. Johns County. Leon County filed charges 

first. Appellant contends that Leon County allowed St. Johns 

County to take the case to facilitate “forum shopping” in order 

to avoid their agreement.

    Here, the indictment states that each of the 
crimes of which Braddy was ultimately convicted 
occurred “within the County of Miami–Dade, State of 
Florida.” At trial, however, the State introduced 
evidence establishing that although Braddy's criminal 
activity originated at Shandelle's home in Miami–Dade 
County, it then progressed to Palm Beach County, where 
Braddy choked Shandelle and left her in the woods, and 
finally to Alligator Alley in Broward County, where 
Quatisha was killed.

        Section 910.05, Florida Statutes (1997), 
provides that “[i]f the acts constituting one offense 
are committed in two or more counties, the offender 
may be tried in any county in which any of the acts 
occurred.” For the death of Quatisha, Braddy was 
charged in the alternative with felony murder. The 
charge against Braddy for attempted murder with 
respect to Shandelle was also framed in the 
alternative as attempted felony murder. The predicate 
felonies for the felony murder and attempted felony 
murder charges were based on conduct which commenced 
in Miami–Dade County. Venue was thus properly laid 
under section 910.05 with respect to those offenses in 
Miami–Dade County. 
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Braddy v. State, 111 So.3d 810, 835 (Fla. 2013). See also 

Adams, Supra.; Barclay v. State, (343 So.2d 1266 (Fla. 1977); 

Copeland v. State, (457 So.2d 1012 (Fla. 1984); Crittendon v. 

State, 338 So.2d 1088 (Fla. 1st DCA 1976); Smith v. State, 42 

Fla. 605 (Fla. 1900).

There is no dispute that the alleged kidnapping of Vincent 

Binder began in Leon County. During the trial, the prosecutor 

brought out information that a jury could reasonably infer that 

Binder was also murdered in Leon County. Beth Frady testified 

that she last saw Binder on April 1, 2010 at around 11:30 p.m. 

at her residence (V24 316). Rebecca Edwards also testified that 

she last saw Binder at her residence (Frady and Edwards lived 

together) at approximately 11:45 p.m. on April 1, 2010 (V24 

346).

During cross-examination of Detective Johnson (Tallahassee 

Police Department) the following questions and answers were 

provided:

Q. Okay. So when you said the last time he was 
seen alive, you mean the last time he was seen by 
these individuals, correct?

A. That’s correct

Q. You don’t know whether or not he had come in 
contact with anyone else after these individuals had 
seen him, correct?

A. Correct.
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(V24 390). On redirect, the prosecutor established that Binder 

possibly was dead before the perpetrators left Tallahassee.

BY MR. JOHNSON:

Q. Sergeant Johnson, you’ve already testified 
that --  and I want to follow up on some of the 
questions that Mr. Barrett had for you with regard to 
other folks that possibly may or may not have come 
into contact with Vincent Binder after Beth Frady and 
Rebecca Edwards.

You’ve already testified that you obtained a 
video from the Half Time Keg convenience store that – 
where Vincent Binder’s credit card had been used after 
midnight, after he had last been reported as seen 
alive by Beth Frady.

You’ve actually seen that video, correct?

A.   Correct.

Q. And you actually had testified about those 
still photographs from the – from that video, correct?

A.   Correct.

Q. I’m showing you State’s Exhibit 37. 
Isn’t it true, Detective Johnson, that the defendant, 
Kentrell Johnson, is seen on this video?

A.    Yes.

Q. And this is the – again is the store that 
Vincent Binder’s credit card had been used?

A.   Yes.

Q. Was Vincent Binder ever seen on this video?

A.   No, sir.

Q. And you said that his card was used twice 
inside the store, correct?

A.   Yes.
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Q. Has – now, when – when Vincent Binder was 
reported missing, did this – did his disappearance 
generate a lot of publicity in the Tallahassee 
community?

A.   It did.

MR. BARRETT: Objection, Judge, beyond the 
scope of cross.

THE COURT: Sustained.

BY MR. JOHNSON:

Q. Did anybody else come forward and indicate 
that they had had contact with Vincent Binder after 
Beth Frady and Rebecca Edwards and David Frady?

A.   No.

(V24 391-394). In Simmons, a case very similar to the case at 

bar, the medical examiner testified as follows:

Dr. Gulino opined that the attack did not occur at 
the exact spot where Tressler was found because of the 
lack of blood and disruption to the area, but stated 
that the position of Tressler's body was consistent 
with an attack occurring in that area.

John Holmquist, a crime laboratory analyst for the Florida 

Department of Law Enforcement went to 106 Commercial Drive in 

St. Johns County for a possible homicide (V25 483). He took 

aerial photographs (V25 485). Holmquist processed the scene, but 

there was not a lot of evidence in the field (V25 489). 

Holmquist did not indicate if there was any blood evidence or 

disruption to the area to indicate whether Binder was killed at 

that location. However, Holmquist did testify that he collected 
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bone and tissue samples at the autopsy because there was no 

blood left to do DNA5 (V25 500).

Other than the body being found in St. Johns County, there was 

no other evidence to assume that Binder (assuming the body found 

was Binder) was killed in St. Johns County over Leon County. 

That being said, the state filed charges against Appellant in 

Leon County before St. Johns County filed charges. Yet, the 

State Attorney for the Second Judicial Circuit, after having 

made a deal with Appellant Johnson and having filed charges 

against him, gave up the prosecution to the Seventh Judicial 

Circuit.

There are many courts, both state and federal that believe 

that the state should honor its agreements.

We believe that, as a matter of fair conduct, the 
government ought to be required to honor such an 
agreement when it appears from the record that: (1) an 
agreement was made; (2) the defendant has performed on 
his side; and (3) the subsequent prosecution is 
directly related to offenses in which the defendant, 
pursuant to the agreement, either assisted with the 
investigation or testified for the government. Rowe v. 
Griffin, 676 F.2d 524 (11th Cir. 1982).

This court in Lafave v. State, 149 So.3 662,(Fla. 2014) lacked 

jurisdiction, but expressed the following regarding agreements:

5 The tissues only provided 6 genetic markers out of thirteen, so 
the tissues could not be utilized as the standard DNA of the 
alleged Victim (V28 945).
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We recognize that our lack of jurisdiction over this 
matter gives both the criminal defendant and trial 
court the unfettered discretion to completely 
disregard the terms and conditions of plea and/or 
substantial assistance agreements. We find this 
especially troubling given the fact that such 
agreements are a matter of contract  
law, State v. Frazier, 697 So.2d 944 (Fla. 3d DCA 
1997)(rules of contract law are applicable to plea 
agreements); Madrigal v. State, 545 So.2d 392 (Fla. 3d 
DCA 1989) (contract principles are to be applied to 
plea agreements); see also Offord v. State, 544 So.2d 
308 (Fla. 4th DCA 1989) (contract principles applied 
to substantial assistance agreements), but the 
legislature has left us no choice. We strongly urge 
the Florida legislature to study this issue and 
consider an appropriate amendment to section 924.07 in 
light of the factual scenario presented in this case.

Basic fairness and due process would be offended if the state 

could back out of the agreement after the defendant has fully 

performed. “[T]he state, above all parties, must keep its word.” 

Frazier, 697 So.2d 944, 945 (Fla. 3rd DCA 1997).

In State v. Davis, 188 So.2d 24 (Fla. 2nd DCA 1966), the court 

stated:

Defendant had agreed to plead guilty to manslaughter 
if the test was not in his favor, but the state had 
agreed to dismiss the case if the results indicated 
defendant was telling the truth. This was a pledge of 
public faith--a promise made by state officials--and 
one that should not be lightly disregarded.

This is not the simple case where one state attorney 

refused to accept the agreement of another state attorney, which 

is what happened with the Duval County prosecutor. This instance 

is more complicated and more egregious. Investigators from Leon 

County and St. Johns County worked as partners with each other 
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as soon as the body was found in St. Johns County. State law 

enforcement (FDLE) worked with both counties from the outset. 

The Assistant State Attorney from the Seventh Judicial Circuit 

attended meetings with law enforcement from both counties. 

Officials from both counties contacted Appellant Johnson in 

order to get information from him, but never once told him the 

deal to take the death penalty off the table was gone.

Appellant Johnson contends that the State Attorney for the 

Second Judicial Circuit and the State Attorney for the Seventh 

Judicial Circuit were acting as one prosecuting agency for the 

sovereign state of Florida and not as two separate state 

agencies. Both counties received the benefit of Appellant 

Johnson’s bargain. The three elements found in Rowe, Supra, are 

present: 1) an agreement was made; (2) the defendant has 

performed on his side; and (3) the subsequent prosecution is 

directly related to offenses in which the defendant, pursuant to 

the agreement, either assisted with the investigation or 

testified for the government.

Appellant is not being charged and prosecuted by the state 

attorney, but by the sovereign State of Florida. The two state 

attorney in this case acted concert and in bad faith by: (1) 

offering a deal, (2) failing to prosecute Appellant in Leon 

County, which certainly would have required the deal to have 

been honored, (3) prosecuting Appellant in St. Johns County, and 
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(4) then reneging on the deal by claiming they aren’t required 

to honor it.

Equity dictates that this court remand this case and 

require the court to sentence the Appellant to life in prison.

ISSUE II

THE TRIAL COURT ERRED BY DENYING THE APPELLANT’S
MOTION FOR JUDGMENT OF ACQUITTAL BECAUSE THE STATE
FAILED TO PROVE THAT IN GOOD FAITH PROPER
VENUE OF THE TRIAL BELONGED IN ST. JOHNS COUNTY
IN VIOLATION OF APPELLANT’S FOURTH, FIFTH, EIGHTH,
AND FOURTEENTH AMENDMENT RIGHTS TO THE UNITED STATES
CONSTITUTION.

As stated in Issue I above, venue may be had in any county 

when the offense(s) occurred in more than one county. Section 

910.05, Florida Statutes (1987); Braddy v. State, 111 So.3d 810, 

835 (Fla. 2013). See also Adams, Supra; Barclay v. State, (343 

So.2d 1266 (Fla. 1977); Copeland v. State, (457 So.2d 1012 (Fla. 

1984); Crittendon v. State, 338 So.2d 1088 (Fla. 1st DCA 1976); 

Smith v. State, 42 Fla. 605 (Fla. 1900).

However, Appellant contends that the State Attorney’s 

office in St. Johns County acted in bad faith by forum shopping 

the venue to avoid abiding by the agreement made with the State 

Attorney’s office in Leon County.  

After the state and defense rested their cases, the defense 

argued that the state had failed to show proper venue for the 
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trial (V28 990). The trial court denied the motion (V28 994; 

1001).

Although undersigned counsel could find no case on point, 

it is clear that bad faith venue shopping is not well supported.

Atlantic Marine Construction Company, Inc. v. United States 

District Court for the Western District of Texas, 134 S.Ct. 568 

(2013).

Not only would it be inequitable to allow the plaintiff to 
fasten its choice of substantive law to the venue transfer, 
but it would also encourage gamesmanship. Because “§ 
1404(a) should not create or multiply opportunities for 
forum shopping,”

In re Hall, Bayoutree Assocs., Ltd., 939 F.2d 802, 805–06 (9th 

Cir.1991) (dismissal for improper venue appropriate where 

plaintiff filed in bad faith); King v. Russell, 963 F.2d 1301, 

1304 (9th Cir.1992) (dismissal was appropriate when the action 

“smack[ed] of harassment and bad faith” as the plaintiff filed 

the action after repeatedly losing on some similar claims in 

another district).

Inasmuch as the Second Judicial Circuit was the best place 

for trial and an agreement was in place with the Appellant, the 

State Attorney for the Seventh Judicial Circuit acted in bad 

faith by going forward with the prosecution in St. Johns County. 
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ISSUE III

THE TRIAL COURT ERRONEOUSLY FOUND THE AGGRAVATOR
OF ELIMINATION OF THE WITNESS IN ORDER TO AVOID
ARREST WAS PROVEN BEYOND A REASONABLE DOUBT
IN VIOLATION OF THE APPELLANT’S FIFTH, SIXTH, 
EIGHTH, AND FOURTEENTH AMENDMENT RIGHTS TO THE 
UNITED STATES CONSTITUTION.

The standard of review “in reviewing an aggravating factor 

challenged on appeal, this Court's task ‘is to review the record 

to determine whether the trial court applied the right rule of 

law for each aggravating circumstance, and, if so, whether 

competent substantial evidence supports its finding.’” Pham v. 

State 70 So.3d 485 (Fla. 2011).

In its sentencing order, the trial court found beyond a 

reasonable doubt that Mr. Binder’s murder was for the dominant 

purpose of avoiding an arrest (V10 1782). In support for its 

finding the Court stated:

Without a doubt, Vincent Binder was kept alive only 
long enough so as to prevent any cancelation of his 
debit card. Mr. Binder was kept alive until the 
realization came upon Mr. Johnson and the codefendants 
that Mr. Binder was in fact a witness to their crimes. 
Left alive, Mr. Binder would have derailed Mr. 
Johnson’s post escape plans. But above all, this court 
cannot find any logical reasons as to why Vincent 
Binder was killed; other than the fact that he was a 
witness. The motivation behind his killing was to 
eliminate him as a witness so as to delay and/or avoid 
arrest completely. (V10 1782).

If the trial court’s first sentence of the quote above is 

correct, than Appellant Johnson was brought to trial in the 
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wrong venue because he would have been killed in Tallahassee. 

Det. Johnson from the Tallahassee PD testified that exhibit 37, 

shows that Binder’s credit card was used at the Half Keg in 

Tallahassee by Appellant Johnson (V24 393). If the trial court 

is accurate in his assessment about when and why Binder was 

killed, then Mr. Binder would have been killed in Tallahassee 

when Appellant utilized his credit card, which would have been 

the first time Binder’s card was used by someone other than 

himself. Therefore, Binder would have been killed right away so 

he could not cancel the card.

The trial court also stated: “But above all, this court 

cannot find any logical reason as to why Vincent Binder was 

killed; other than the fact that he was a witness.” However, the 

medical examiner, Dr. Hobin, testified as follows:

I don’t think it would be impossible that 
somebody could have inflicted an injury like that, 
thought about it and then did it again, thought about 
it some more and then did it again.

I think this shows somebody in a furious rage 
trying to injury somebody. (V27 812-813).

If this killing was for the purpose of eliminating a 

witness, one would expect it to be a calm and deliberate killing 

and not in a “furious rage.”

The trial court’s second assessment is also faulty. The 

court states:
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Because the next victims of Mr. Johnson’s crime spree 
were all able to get away, credit card issues were 
nonexistent. Ms. Jones in Pensacola, and Mr. Rios and 
Ms. Pavlish in Tallahassee did not have credit cards 
that were stolen, or if they did, those issues did not 
become a feature of the trial. Mr. Binder did in fact 
have a credit/debit card which was of use to Mr. 
Johnson and his codefendants. By preventing Mr. Binder 
from cancelling it, they continued to have access to 
his money. By killing him, they were able to prevent 
him from cancelling his credit/debit card and/or 
reporting the robbery. (V10 1783).

That logic fails; Appellant and his codefendants left the 

other people alive, which allowed them to call the police. In 

addition, these other people testified against the Appellant and 

his codefendants at trial. Mr. Binder’s death did not benefit 

Appellant and his codefendants. In actuality, they would have 

kept Binder alive so he could withdraw the $1,300 from his 

account. The only reason they could not withdraw the money was 

because they were all black males. The credit/debit card was 

owned by a while male and, thus, raised a red flag.

Finally, in support for its finding, the trial court states 

that there were hardly any material difference between the facts 

in the Jones v. State case, 748 So.2d 1012 (Fla. 1999) and the 

present one (V10 1783). The trial court failed to review Zack v. 

State, 753 So.2d 9 (Fla. 2000) and Cole v. State 36 So.3d 597 

(Fla. 2010).

The “hardly any material difference” mentioned by the trial 

court is an important distinction expressed in Zack, Supra: 
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“crime-riddled journey” Id. at 13. The court in Zack further 

stated:

Evidence of a desire to eliminate a witness is not 
present in the instant case. While it is true that 
Smith was able to identify Zack, this alone is 
insufficient to support application of this 
aggravator. See Consalvo v. State, 697 So.2d 805 (Fla. 
1996). The record suggests only that Smith's murder 
was part of Zack's premeditated plan to kill her and 
take her car and possessions. While it is true that 
Zack did not have to murder Smith to accomplish his 
monetary goals, this alone does not make Zack's 
dominant motive the desire to avoid arrest. Id. at 20.

In Cole, this Court went on to explain why this aggravator 

did not apply in Zack.

“[T]o establish the avoid arrest aggravating factor 
where the victim is not a law enforcement officer, the 
State must show beyond a reasonable doubt that the 
sole or dominant motive for the murder was the 
elimination of a witness.” Reynolds v. State, 934 
So.2d 1128, 1156 (Fla. 2006) (quoting Bell v. State, 
841 So.2d 329, 336 (Fla. 2002)). However, “[e]ven 
without direct evidence of the offender's thought 
processes, the arrest avoidance factor can be 
supported by circumstantial evidence through inference 
from the facts shown.” Id. at 1157 (alteration in 
original) (quoting Swafford v. State, 533 So.2d 270, 
276 n. 6 (Fla. 1988)); see also Looney v. State, 803 
So.2d 656, 677 (Fla. 2001) (“This Court has also said 
[the avoid-arrest] factor may be proved by 
circumstantial evidence from which the motive for the 
murders may be inferred.”). Further, “the avoid arrest 
aggravator is proper where ‘the victim is transported 
to another location and then killed.’ ” Jones v. 
State, 748 So.2d 1012, 1027 (Fla. 1999) (quoting Hall 
v. State, 614 So.2d 473, 477 (Fla. 1993)).

        In Zack v. State, 753 So.2d 9, 20 (Fla. 2000), 
we held that the avoid-arrest aggravating factor was 
improperly found when the facts indicated that Zack 
committed the murder at issue during the course of 
committing multiple crimes over a period of several 
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days and in multiple cities. We explained that[t]he 
record suggests only that [the victim's] murder was 
part of Zack's premeditated plan to kill her and take 
her car and possessions. While it is true that Zack 
did not have to murder [the victim] to accomplish his 
monetary goals, this alone does not make Zack's 
dominant motive the desire to avoid arrest.

Had the trial court reviewed Zack and Cole, it would have 

found that, for the sole purpose of this aggravator, the facts 

in Zack were more analogous to the instant case than Jones.

Although this Court found harmless error where there were 

other aggravators, a harmless error analysis in this case should 

have a different outcome. This Court does not reweigh 

aggravators against mitigators. Given that the trial court 

considered all the aggravators together to come to its decision, 

harmless error could not be found beyond a reasonable doubt if 

one aggravator was not proper in this case. The trial court 

stated:

In a global sense of analysis, the statutory 
aggravating evidence presented in this case 
substantially outweighs all of the statutory and 
nonstatutory evidence of mitigation combined (V10 
1799).

Because this is a weighing process and not a mere number 

process, removing one aggravator cannot give rise to harmless 

error beyond a reasonable doubt because the trial court utilized 

all of the aggravators together in its determination of whether 

to sentence the Appellant to death. Because this Court does 

not reweigh the aggravating against mitigating factors, it 
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should remand to the trial court for reweighing. Merck v. State, 

978 So.2d 1054, 1065 (Fla. 2008).

ISSUE IV

THE TRIAL COURT ERRONEOUSLY FOUND THAT THE
COLD, CALCULATED, AND PREMEDITATED AGGAVATOR
WAS PROVEN BEYOND A REASONABLE DOUBT IN VIOLATION
OF THE APPELLANT’S FIFTH, SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENT RIGHTS TO THE UNITED STATES
CONSTITUTION.

The standard “in reviewing an aggravating factor challenged 

on appeal, this Court's task ‘is to review the record to 

determine whether the trial court applied the right rule of law 

for each aggravating circumstance, and, if so, whether competent 

substantial evidence supports its finding.’” Pham v. State, 70 

So.3d 485 (Fla. 2011).

This Court has set out the four requirements a trial court 

must consider before finding that CCP exists:

For a trial court's finding of CCP finding to be 
considered legally sufficient, the evidence must 
satisfy a four-part test:
(1) [T]he killing must have been the product of cool 
and calm reflection and not an act prompted by 
emotional frenzy, panic, or a fit of rage (cold); and 
(2) the defendant must have had a careful plan or 
prearranged design to commit murder before the fatal 
incident (calculated); and (3) the defendant must have 
exhibited heightened premeditation (premeditated); and 
(4) there must have been no pretense of moral or legal 
justification. Davis v. State, 121 So.3d 462, 495 
(Fla. 2013).
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The trial court’s explanation for finding CCP’s first 

requirement failed to consider the first factor, which is not an 

act prompted by emotional frenzy, panic, or a fit of rage. The 

trial court either totally ignored Dr. Hobin’s testimony or 

missed it completely.

I don’t think it would be impossible that 
somebody could have inflicted an injury like that, 
thought about it and then did it again, thought about 
it some more, and then did it again.

I think this shows somebody in a furious rage 
trying to injury somebody. (V27 812-813). (Emphasis 
added).

Based upon the types of injuries observed by Dr. Hobin, he 

expressed his opinion that the killing was performed in a 

“furious rage,” and not in some calm thought process. The trial 

court’s finding amounted to conclusions and competent 

substantial evidence to support its finding:

This court considered the killing to have been done in 
a cold fashion because it was done in a pitiless and 
heartless manner. The killing was done in a manner 
which inflicted unnecessary pain and anguish to Mr. 
Binder (V10 1788).

The first requirement was not met in support of this 

aggravator, it is unnecessary to address the other three. 

However, with an abundance of caution, Appellant will discuss 

them further. There was no careful plan. The defendants didn’t 

even know where they were, let alone plan how, when and where to 

kill the victim. They were from Louisiana. As for heightened 
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premeditation, there was no evidence at to what the defendants 

did to make the killing more than a furious rage. Appellant 

concedes the fourth element of lack of moral justification.

Although this Court in Zack found harmless error because 

there were other aggravators, a harmless error analysis in this 

case should have had a different outcome. This Court does not 

reweigh aggravators and mitigators. Given that the trial court 

considered all the aggravators together to come to its decision, 

harmless error could not be found beyond a reasonable doubt if 

one aggravator was not proper in this case. The trial court 

stated:

In a global sense of analysis, the statutory 
aggravating evidence presented in this case 
substantially outweighs all of the statutory and non- 
statutory evidence of mitigation combined (V10 1799).

Because this is a weighing process and not a mere number 

process, removing one aggravator cannot give rise to harmless 

error beyond a reasonable doubt because the trial court utilized 

all of the aggravators together in its determination of whether 

to sentence the Appellant to death. Because this Court does 

not reweigh the aggravating against mitigating factors it should 

remand to the trial court for reweighing. Merck v. State, 978 

So.2d 1054, 1065 (Fla. 2008).
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ISSUE V

THE TRIAL COURT ERRONEOUSLY FOUND THAT THE
HEINOUS, ATROCIOUS, AND CRUEL AGGRAVATOR
WAS PROVEN BEYOND A REASONABLE DOUBT AS
APPLYING VICARIOUSLY TO THE APPELLANT IN VIOLATION
OF THE APPELLANT’S FIFTH, SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENT RIGHTS TO THE UNITED STATES
CONSTITUTION.

The standard “in reviewing an aggravating factor challenged 

on appeal ‘is to review the record to determine whether the 

trial court applied the right rule of law for each aggravating 

circumstance, and, if so, whether competent substantial evidence 

supports its finding.’” Pham v. State 70 So.3d 485 (Fla. 2011).

Appellant takes no issue with the trial court’s finding 

that a beating and stabbing death can qualify in finding the HAC 

aggravator. The evidence established at trial indicates that the 

victim was beaten (Fractured skull) and had multiple stab 

wounds. Appellant concedes this Court has previously found that 

beating deaths can qualify as HAC. In Williams v. State, 37 

So.3d 187 (Fla. 2010), this Court stated:

This Court has “consistently upheld HAC in beating 
deaths.” Douglas v. State, 878 So.2d 1246, 1261 (Fla. 
2004) (quoting Lawrence v. State, 698 So.2d 1219, 1222 
(Fla. 1997)); see, e.g., Dennis v. State, 817 So.2d 
741, 766 (Fla. 2002) (upholding HAC where both victims 
suffered skull fractures and were conscious for at 
least part of the attack as evidenced by defensive 
wounds to their hands and forearms); Bogle v. 
State, 655 So.2d 1103, 1109 (Fla. 1995) (upholding HAC 
where the victim was struck seven times on the head, 
victim was alive during infliction of most of the 
wounds, and the last blows caused death).
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Appellant also concedes that this Court has found that 

stabbing deaths under certain circumstances can support HAC as 

expressed by the trial court by citing Aguirre-Jarquin v. State, 

9 So.3d 593 (Fla. 2009). However, Dr. Hobin, medical examiner, 

could not state with any certainty whether the victim was 

conscious after the first blow to the head, or whether the stab 

wounds were inflicted post mortem. Appellant concedes there were 

defensive wounds indicating that the victim was conscious at the 

time of the skull fractures.

However, there was no direct evidence introduced at trial 

indicating who actually killed the victim, nor that the 

Appellant even knew the victim would be murdered or how it would 

take place. The trial court failed to make the findings required 

by Omelus v. State, 584 So.2d 563 (1991). Therefore, the trial 

court erred in applying the HAC aggravator vicariously to 

Appellant Johnson when there was a lack of any evidence 

establishing that Appellant Johnson directed or otherwise knew 

that the victim would be killed or the manner of death. Perez v. 

State, 919 So.2d 347 (Fla. 2006); Cole v. State, 36 So.3d 597 

(Fla. 2010).

Whether proper or not, the trial court allowed the State to 

introduce evidence of prior bad acts under the Williams Rule 

and/or inextricably intertwined evidence. Leann Williams (V22 

132-144), Brenda Brown (V23 190-215), Mario Rios (V23 219-246), 
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and Chris Pavlish (V23 251-272) all testified that Appellant 

Johnson’s codefendants—Truehill and Hughes—were the aggressors 

and were the ones who possessed knives. There was no direct 

testimony suggesting Appellant Johnson had threatened anyone 

with a knife. In fact, the trial court found specifically that 

Truehill possessed the Rambo-style knife that was described as 

being the weapon that caused the skull fractures (V10 1785).

Much of the trial court’s finding concerning this 

aggravator were conclusions unsupported by competent substantial 

evidence: (1) “Mr. Johnson and Hughes had access to, and at that 

time possessed knives as well (V10 1784).” There was evidence 

produced at trial that Mr. Hughes had possession of a knife, but 

not Appellant Johnson. (2) “The chosen place for the killing was 

not a hastily made decision (V10 1784).” That comment is pure 

speculation. None of the codefendants had ever been in Florida 

before and it was nighttime; (3) “As Mr. Binder was walked into 

that empty field… (V10 1785).” There was absolutely no evidence 

to support that factual statement. The truck could have easily 

driven to where the body was found; (4) “Mr. Johnson and his 

codefendants all had knives on the evening of Mr. Binder’s 

disappearance (V10 1785).” That statement is only true if 

possession of a weapon by one codefendant constitutes possession 

by another, because there was no competent substantial evidence 

that Appellant Johnson had exclusive possession of a knife. 
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The “especially heinous, atrocious, or cruel” circumstance 

does not apply vicariously to one who was not the actual 

perpetrator unless the state can establish beyond a reasonable 

doubt that he directed or knew how the victim would be killed. 

In Williams v. State, 622 So.2d 456, 463-64 (Fla. 1993), this 

Court wrote:

Williams’ next argument is that the trial court erred
in finding that the heinous, atrocious, and cruel
aggravating factor applied to him. While the record
reflects that the manner in which the victims were
killed was heinous, atrocious, and cruel, the State in
this instance failed to prove beyond a reasonable
doubt that Williams knew or ordered the particular
manner in which the victims were killed. We have
expressly held that this aggravating factor cannot be
applied vicariously, absent a showing by the State
that the defendant directed or knew how the victim
would be killed. Omelus v. State, 584 So.2d 563
(Fla. 1991). Consequently, the trial court erred in
applying this aggravating factor vicariously. We find
that the remaining aggravating factors are fully
supported by the evidence.

Archer v. State, 613 So.2d 446, 448 (Fla. 1993), struck HAC

when Archer “knew that [the co-defendant] would use a handgun

to kill the victim; he did not know, however, that the victim

would be shot four times or that he would die begging for his

life.”

Although this Court has found harmless error when there are 

other aggravators, a harmless error analysis in this case should 

have a different outcome. This Court does not reweigh 

aggravators and mitigators. Given that the trial court 
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considered all the aggravators together to come to its decision, 

harmless error could not be found beyond a reasonable doubt if 

one aggravator was not proper in this case. The trial court 

stated:

In a global sense of analysis, the statutory 
aggravating evidence presented in this case 
substantially outweighs all of the statutory and non- 
statutory evidence of mitigation combined (V10 1799).

Because this is a weighing process and not a mere number 

process, removing one aggravator cannot give rise to harmless 

error beyond a reasonable doubt because the trial court utilized 

all of the aggravators together in its determination of whether 

to sentence the Appellant to death. Because this Court does 

not reweigh the aggravating against mitigating factors it should 

remand to the trial court for reweighing. Merck v. State, 978 

So.2d 1054, 1065 (Fla. 2008).

ISSUE VI

THE TRIAL COURT ABUSED ITS DISCRETION BY
ALLOWING IMPROPER VICTIM IMPACT TESTIMONY
TO BE ADMITTED INTO EVIDENCE IN VIOLATION
OF THE APPELLANT’S DUE PROCESS RIGHTS UNDER
THE FIFTH, SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION.

A trial court's decision to admit victim impact testimony is 

reviewed for an abuse of discretion. Schoenwetter v. State, 931 

So.2d 857, 869 (Fla. 2006) (citing Zack v. State, 911 So.2d 1190 

(Fla. 2005).
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This Court has held that victim impact evidence 
may include a family’s grief and devastation due the 
loss of a love one: Victorino v. State, 127 So.3d 478 
(Fla. 2013)(Evidence of a family member's grief and 
suffering due to the loss of the victim is evidence of 
“the resultant loss to the community's members by the 
victim's death” permitted by section 921.141(7), and 
the admission of such evidence is consistent with the 
Supreme Court's decision in Payne); Franklin v. State, 
965 So.2d 79, 97 (Fla. 2007) (finding evidence that 
the victim's family was devastated and that the 
victim's friends were “hurt pretty bad” did not exceed 
the proper bounds of victim impact evidence as 
established by section 921.141(7) and Payne); Brady v. 
State, 111 So.3d 810, 857 (Fla. 2013)(We have 
previously held that victim impact testimony is 
admissible as long as it falls within the parameters 
set by the United States Supreme Court in Payne v. 
Tennessee, 501 U.S. 808, 111 S.Ct. 2597, 115 L.Ed.2d 
720 (1991); Deparvine v. State, 995 So.2d 351, 378 
(Fla. 2008)( Victim impact evidence is designed to show 
"each victim's ‘uniqueness as an individual human 
being,’ whatever the jury might think the loss to the 
community resulting from his death might be." Payne v. 
Tennessee, 501 U.S. 808, 823, 111 S.Ct. 2597, 115 
L.Ed.2d 720 (1991); see also § 921.141(7), Fla. Stat. 
(2003). 

In each of the cases cited above, this Court has considered 

Payne and Section 921.141(7), Fla. Stat. (2009) to be 

interchangeable. That is incorrect. While this Court correctly 

cites Payne’s holding, it fails to differentiate the one part of 

Payne that is most important to Florida Law.

     The Court in Payne also held the following:

“Within the constitutional limitations defined by our 
cases, the States enjoy their traditional latitude to 
prescribe the method by which those who commit murder 
shall be punished.” Blystone v. Pennsylvania, 494 U.S. 
299, 309, 110 S.Ct. 1078, 1084, 108 L.Ed.2d 255 
(1990). The States remain free, in capital cases, as 
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well as others, to devise new procedures and new 
remedies to meet felt needs. Victim impact evidence is 
simply another form or method of informing the 
sentencing authority about the specific harm caused by 
the crime in question, evidence of a general type long 
considered by sentencing authorities. Id. at 260.

     In her concurring opinion, Justice O’Connor made the 

following observation:

We do not hold today that victim impact evidence 
must be admitted, or even that it should be admitted. 
We hold merely that if a State decides to permit 
consideration of this evidence, “the Eighth Amendment 
erects no per se bar.” Ante, at 2609. If, in a 
particular case, a witness' testimony or a 
prosecutor's remark so infects the sentencing 
proceeding as to render it fundamentally unfair, the 
defendant may seek appropriate relief under the Due 
Process Clause of the Fourteenth Amendment. Id. at 
2612. (Emphasis added).

     Florida has chosen to allow only the admission of victim 

impact evidence through Section 921.141(7), Fla. Stat. (2009). 

That statute reads as follows:

Once the prosecution has provided evidence of the 
existence of one or more aggravating circumstances as 
described in subsection (5), the prosecution may 
introduce, and subsequently argue, victim impact 
evidence to the jury. Such evidence shall be designed 
to demonstrate the victim's uniqueness as an 
individual human being and the resultant loss to the 
community's members by the victim's death. 
Characterizations and opinions about the crime, the 
defendant, and the appropriate sentence shall not be 
permitted as part of victim impact evidence.
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It appears that this Court has interpreted “resultant loss 

to the community’s members by the victim’s death,” to include 

family members because they are members of the community. 

However, in Windom v. State, 656 So.2d 432, 438 (Fla. 1995), 

this court stated:

The testimony in which the police officer testified 
about the effect on children in the community other 
than the victim's two sons was erroneously admitted 
because it was not limited to the victim's uniqueness 
and the loss to the community's members by the 
victim's death.

     The same would be said for the victim’s two sons. Appellant 

contends that this Court has failed to consider the conjunction 

“and” when analyzing the impact to family members. That impact 

must contain a “uniqueness” component as well.      

     That being said, the following statements contain 

substantial historical information and/or comments about the 

crime itself, which are in violation of Payne. 

     The introduction of David Houck’s statement violated 

Appellant Johnson’s due process rights, as well as Section 

921.141(7), Fla. Stat. (2003), because it commented on the 

crime; Houck was not a family member and the statement did not 

discuss Binder’s uniqueness and impact on the community.

     Counsel for Appellant Johnson objected to the admission of 

the statement of David Houck (V30 9). The statement was read 

into the record as follows:
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     This is an awfully hard thing to write. As a 
professor of communication, I’m supposed to be fluent 
in the form and genre, the how of what we say and what 
we write. I’ve never written anything like this. I 
hope never to write another.
     And I never met a young man quite like Vince 
Binder, who was my master’s graduate student in spring 
term 2010 at Florida State University. It’s hard to 
believe it’s been almost four years ago since Vince 
was literally taken from our small community here at 
FSU to disappear into the night, without a trace, 
without a good-bye, and all we were left with was 
questions, then fears, then devastation. And we all 
still ask, why? None of us who knew and cared about 
Vince will ever have that question answered. A law 
court simply can’t adjudicate that one. (V30 11-12).

     The trial court overruled the objection and allowed the 

statement to be read into evidence before the jury (V30 12). 

Houck’s statement relates to the crime, which is specifically 

prohibited in Section 821.141(7).

     The majority of Maria Andersen’s (Binder’s Aunt) statement 

constituted a personal history about their family, and gave 

information about Binder’s character and his likes and dislikes. 

Other than the last paragraph, the statement contains little, if 

any, impact or uniqueness to the community or the family.

My sister Lily Ann gave birth to Vincent on
November 25th, 1980, in Brooklyn, New York. Vin had
lots of b1ack hair and bright blue eyes. Those
beautiful blue eyes were a sure indication of the keen
and compassionate heart that was to mature.

On March 11th, 1992, my sister passed away.
She died on her birthday, and would have celebrated 38
years. Vincent was 11 years old. He had to bury the
most important person in his life at a very young age,
and Vincent came to live with my family in Jupiter,
Florida.



79

My husband Alfred, Vin's Uncle Al, and I
became Vincent's legal guardians. Vincent’s cousin, our
son Christopher, became his brother and his best friend,
and with the financial and emotional help of my mother
and father, raised him.

We all knew that Vincent was someone special.
Grandma, Grandpa, Uncle Al, Christopher and myself, his
Nana in Brooklyn were proud of his accomplishments and
excited about his future. What was Vincent going to do
with that amazing intelligence and sharp wit? Just
about anything he set his mind to. It was particularly
gratifying to hear the praise coming from Vincent's
teachers. Many of them took the time to share how they
felt through postcards, report cards, parent/teacher
conferences. Vincent was a standout, an asset, a
contributor. These praises were echoed many, many times
over.

Vin loved sports. He played soccer,
basketball with the local sports leagues in
Jupiter Florida. His coaches valued him as a team
player who gave a thousand percent to his sport.

He was an avid baseball card collector and
would always put them at the top of his Christmas and
birthday lists. Vin loved baseball caps, and had
accrued quite a collection from his favorite teams,
which were the Pittsburgh Pirates and the Pittsburgh
Steelers.

I don't want to give you the impression that
Vincent was perfectly wonderful all the time. He was
still a kid and a boy, and there were times when he and
his cousin Chris conspired to drive me crazy, and
occasionally they were very successful. Sometimes too
smart for their own good, but always, always lovab1e.

As intelligent and precocious as Vincent was,
he could also be, at times, timid and withdrawn. When
Vin joined the Jupiter High School debate team, we could
all see there was a transformation. Vincent involves
himself with total dedication, not only to excelling at
debate, but also nurturing friendships that have lasted
and will continue to last for years to come.

Vin won numerous debate championships all
over the country. He was blessed with the support of
his fellow debaters, the guidance of his coach and his
best friend and debate partner, Jim. Within the debate
community Vincent blossomed into a self-assured young
man, never conceited about his intellectual gifts.



80

It was Vincent's fellow debater and dear
friend Danielle who was the driving force behind the
Vincent J. Binder Debate Scholarship, sponsored through
the National Association for Urban Debate Leagues.
Vincent's Scholarships aid inner-city underprivileged
debate students in realizing their dreams. This summer
nine young people from all over the country will be
given the opportunity to attend debate camps. Debate
was Vincent's passion and this is Vincent's legacy.

The last conversation Vincent and I had was
over the phone and we talked about his master's program.
He spoke apologetically about it taking longer than
usual to finally get his bachelor's degree and then
being enrolled in the master’s program.

Vincent experienced some challenging times
when he was depressed and he lost his way. He fought
his way through it all, and got back on track
academically and emotionally. I remember telling him,
you know, don't beat yourself up about the past
mistakes, because we all have had our share of them.
And when we talked about his teaching position, there
was joy in his voice. He truly loved his students and
the work he was doing. And I said, 'Vincent' I said,
'I think you found your ca1ling.' I said, ‘you possess
the triple threat for a great teacher or success in any
avenue.' I said, 'You're super intelligent, you’re
amazingly good looking, and you're a superb
wisecracker' and he laughed. We laughed together.

I miss laughing at his crazy sense of humor.
I miss being amazed at the workings of his brilliant
mind. And I miss the prospect of his bright future. I
miss – I miss feeling his love (V9 1605-1607; V30 41-44).

     Beth Frady (Binder’s friend) gave her impact statement to 

the jury. The statement mostly consisted of her history and her 

relationship with Vincent Binder. However, she is not a family 

member and her statement contains little, if any, uniqueness and 

impact on the community. This Court did not allow this type of 

testimony in Windom, Supra, and the trial court should not have 

allowed it in this case.     
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     This Court has specifically limited impact evidence to the 

limitations set out in Florida Statutes and Payne. That holding 

was not applied here.

     WHEREFORE, the Appellant respectfully requests this 

Honorable Court to reverse and remand this case for a new 

penalty phase trial.

ISSUE VII

THE PROSECUTOR COMMITTED FUNDAMENTAL ERROR
WHEN HE MISLED THE JURY ABOUT DNA EVIDENCE
IN VIOLATION OF APPELLANT’S FOURTH, FIFTH,
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENT
RIGHTS TO THE UNITED STATES CONSTITUTION.

The standard of review for fundamental error are:

Braddy v. State, 111 So.3d 810 (Fla. 2013):

We do not review each of the allegedly improper 
comments in isolation; instead, we examine “the entire 
closing argument with specific attention to the 
objected-to ... and the unobjected-to arguments” in 
order to determine “whether the cumulative effect” of 
any impropriety deprived Braddy of a fair trial.

Absent an objection at trial, error can be raised on appeal only 

if fundamental error occurred. Fundamental error “reaches down 

into the validity of the trial itself to the extent that a 

verdict of guilty could not have been obtained without the 

assistance of the alleged error” Caraballo v. State, 39 So.3d 

1234, 1249 (Fla. 2010).

Over numerous objections by defense counsel6, Ms. Livingston 

testified about DNA results. At trial Suzanne Livingston, senior 
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crime-laboratory analyst for the Florida Department of Law 

Enforcement (V28 929), testified that she performed statistical 

calculations on DNA matches.

I'm required, actually, by national standards to do 
statistical calculations to give weight to that match, 
to allow the Courts to see how common or how rare that 
match may be (V28 939).

She testified that she obtained only six valuable genetic 

markers from the tissue sample she received from the deceased. 

She further testified that she compared those markers to Exhibit 

43 (V28 944)—a toothbrush—and got a match (V28 945). However, no 

statistical calculation was requested by the State nor given by 

the witness. The toothbrush was utilized as the standard for all 

of the witness’s testing.

Livingston testified that she obtained DNA mixture from 

Exhibit 24, victim Rios’s shirt (V28 950-951). Livingston was 

not queried nor did she testify to the number or markers found 

or the statistical calculation.

Livingston testified she obtained DNA mixture from Exhibit 

69, the wallet (V28 952). She obtained a full profile from the 

wallet matching Binder and provided a statistical calculation. 

She also testified that Shirley Marcus, Quentin Truehill, and 

Kentrell Johnson were included as minor donors (V28 953). 

6 Defense counsel repeatedly objected to admission of DNA 
collected from the collateral crime victims (V28 934, 942, 947-
949, 972).
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However, Livingston was not asked nor did she testify to the 

number of markers obtained from the minor donors or their 

statistical calculation.

Livingston testified she examined Exhibit 68, a pair of 

Levi jeans, and found five stains containing a mixture (V28 953-

954). All the stains matched Binder as the major contributor. 

The minor stains could not be identified, and Livingston could 

not remark about who they might be (V28 955).

Livingston testified she obtained DNA mixtures from Exhibit 

80, a swab from the driver-side door handle of the black Chevy 

pickup truck (V28 955-956). She testified she obtained a profile 

from the major donor as being Shirley Marcus. Livingston was not 

asked nor testified to the number of markers obtained or the 

statistical calculation. Livingston further testified she 

utilized four makers that matched Kentrell Johnson. However, she 

was not asked nor testified to the statistical calculation (V28 

956).

Livingston testified she obtained DNA mixture from Exhibit 

82, swabs from driver-side rear floor threshold (V28 957). 

Livingston testified she obtained a partial major match of Mr. 

Johnson (V28 957). Livingston was not asked nor testified to the 

number of markers obtained or the statistical calculation.

Livingston testified she obtained a complete profile from 

Exhibit 79, a Diet Coke can, which matched Kentrell Johnson (V28 
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958). Livingston was not asked nor testified to the number of 

markers obtained or the statistical calculation.

Livingston testified she obtained partial profiles of DNA 

found on eight locations on Exhibit 77, a green washcloth (V28 

959): (1) At stain one, Livingston found a partial profile 

matching Kentrell Johnson (V28 959). Livingston was not asked 

nor testified to the number of markers found or the statistical 

calculation; (2) No DNA of value was found on the second stain 

(V28 959); (3) On the third stain, Livingston found Binder, 

Johnson, and Truehill could be donors to that mixture (V28 959). 

Livingston was not asked nor testified to the number of markers 

found or the statistical calculation; (4) On the fourth stain, 

Livington found a partial profile that matched Kentrell Johnson 

(V28 96). Livingston was not asked nor testified to the number 

of markers found or the statistical calculation; (5) The fifth 

stain matched Binder, and Livingston gave a statistical 

calculation (V28 960); (6) The sixth stain revealed two 

profiles. The major donor matched Binder and the minor included 

a possible donor of Mr. Johnson (V28 961). Livingston was not 

asked nor testified to the number of markers found or the 

statistical calculation; (7) The seventh stain revealed 12 

usable markers to match the profile of Binder (V28 961). 

Livingston was not asked nor testified to the statistical 

calculation; (8) On the eighth stain, Livingston found two 
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profiles. The major donor matched Binder. The minor included 

Johnson (V28 962). Livingston was not asked nor testified to the 

number of markers found or the statistical calculation.

Livingston performed DNA testing on Exhibit 55, a silver 

knife (V28 962). Livingston obtained DNA from the hilt of the 

knife that matched Binder and gave a statistical calculation. 

She obtained a mixture of DNA from the blade of Exhibit 55 with 

two partial profiles. The major profile matched Binder. The 

partial minor profile included Brenda Jo Brown, Peter Hughes, 

Quentin Turuehill, and Kentrell Johnson as possible donors (V28 

964). Livingston was not asked nor did she testify as to the 

number of markers found on the minor profile or the statistical 

calculation. Livingston took swabs from the blade near the hilt 

and found a mixed profile. The major profile matched Binder and 

the minor profile included Mr. Johnson (V28 965). Livingston was 

not asked nor did she testify to the number of markers found or 

to the statistical calculation.

Livingston tested Exhibit 74, a pair of Giovanni blue 

jeans, for DNA. She found five stains (V28 966). Livingston 

found a partial mixture profile on the third stain. The major 

profile matched Brenda Jo Brown, and the minor profile included 

Kentrell Johnson (V28 969). Livingston was not asked nor did she 

testify to the number of markers found or the statistical 

calculation. On the fourth stain, Livingston found a mixture 
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profile. The major profile matched twelve markers for Binder. 

The minor included as a possible donor, Kentrell Johnson. 

Marcus, Hughes, and Truehill were excluded. Other than Binder, 

Livingston was not asked nor testified to the number of markers 

found or the statistical calculation. On the fifth stain, 

Livingston found a partial mixture profile. The major donor 

matched Brenda Jo Brown, and the minor donor could not be 

determined (V28 971). Livingston was not asked nor testified to 

the number of markers found or the statistical calculation.

During the State’s closing argument, the prosecutor 

constantly referred to the DNA as evidence establishing specific 

facts as proven. The prosecutor never explained to the jury that 

Livingston did not provide any statistical calculations to 

determine the commonness or rarity of the DNA, as explained by 

Livingston. 

 She also testified that she found five 
bloodstains on those pants, as well. Three of those 
matched Brenda Jo Brown. Two of those matched Vincent 
Binder.

What that tells us is that we know that there are 
two weapons that were used that caused the hack marks 
that caused the stab wounds to Vincent Binder’s body 
that led to his death.

And we have two pairs of pants, both of which 
have Vincent Binder's blood on it, indicating that at 
the very least, Qeuentin Truehill and Kentrell Johnson 
are involved in the brutal murder of Vincent Binder. 
(V28 1020).

The prosecutor misled the jury by stating that three of the 

blood stains matched Brenda Jo Brown that bolstered the value of 
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the DNA, when he knew that two of the stains Livingston 

processed either had minor or no significance whatsoever. The 

lab report shows that two of the stains showed the following 

calculation: third stain – 1 in 95 Caucasians, 1 in 38 African 

Americans, and 1 in 122 Southeastern Hispanics; fourth stain – 1 

in 2 Caucasians, 1 in 3 African Americans, and 1 in 2 

Southeastern Hispanics (V5 857-858).

On cross-examination Livingston stated, “The stains I found 

were relatively small.” Yet, the State improperly suggested that 

two individuals, Truehill and Johnson, were involved in the 

murder based solely on Binder’s relatively small stains and that 

two weapons were used. However, the medical examiner could not 

rule out that one person did the crime and one weapon was used.

The prosecutor misled the jury again by bolstering the 

value of the DNA regarding the Appellant’s relationship with 

washcloth.

We know from Suzanne Livingston's testimony that 
on that green washcloth, she found eight bloodstains 
on that washcloth.

Vincent Binder’s blood and DNA were found in 
three locations on that washcloth.

So we know from this evidence that Kentrell 
Johnson was directly involved in the murder of
Vincent Binder along with, at least, Quentin Truehill. 
(V28 1021).

What we actually know from Livingston’s lab report is that 

the four locations where the prosecutor says matched the 

Appellant are as follows: (1)first stain – 1 in 78 Caucasians, 1 
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in 65 African Americans, and 1 in 79 Southeastern Hispanics; 

second and seventh stain—no result; third stain was a mixture 

with a result of possibly Binder and Johnson with calculation of 

1 in 2,300 Caucasians, 1 in 1,200 African Americans, and 1 in 

2,000 Hispanics; fourth stain for Johnson’s calculation was 1 in 

1,800 Caucasians, 1 in 1,800 African Americans, and 1 in 2,100 

Southeastern Hispanics; sixth stain was a mixture. The 

calculations for Johnson being a contributor is 1 in 38 

Caucasians, 1 in 47 African Americans, and 1 in 48 Southeastern 

Hispanics; and the eighth stain calculations for Johnson as a 

minor donor is 1 in 25 Caucasians, 1 in 41 African Americans, 

and 1 in 26 Southeast Hispanics (V28 866-867).

Those numbers are hardly valuable to significantly 

establish that the Appellant left those stains on the washcloth. 

The prosecutor knew these values were low enough not to offer 

any evidentiary value, but he was able to bolster the DNA match 

by misleading the jury.

There was another instance where the prosecutor misleads 

the jury by bolstering the DNA evidence. He stated to the jury 

that Appellant’s DNA was on the wallet.

This is the wallet where all the stuff was 
located. And whose DNA was on this wallet?

Vincent Binder’s because according – excuse me – 
to Rebecca Edwards, it belongs to him.

And who else’s DNA was on there? Kentrell 
Johnson, sitting right there. His DNA is on this 
wallet (V29 1088).
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That statement totally misled the jury. The lab report 

clearly states the following: Shirley Marcus and Quentin 

Truehill are included as possible minor donors to this mixture 

at 5 loci. The calculation for them was 1 in 20 Caucasians, 1 in 

31 African Americans, and 1 in 16 Southeastern Hispanics. 

Kentrell Johnson was also a possible minor donor for 4 loci.  

The statistical calculation for Mr. Johnson was 1 in 6 

Caucasians, 1 in 31 African Americans, and 1 in 6 Southeastern 

Hispanics (V28 859).

The only explanation for the prosecutor’s statement was to 

mislead the jury only to bolster the DNA evidence.

In Meade v. State, 431 So.2d 1031 (4th DCA 1983), the court 

cited to the American Bar Association standards regarding 

misleading a jury.

ABA Standards for Criminal Justice 3-5.8 (1980) 
describes the limits on prosecutor's argument to the 
jury. In pertinent part it states:
It is unprofessional conduct for 
the prosecutor intentionally to misstate 
the evidence or mislead the jury as to the inferences 
it may draw.... The prosecutor should not use 
arguments calculated to inflame the passions or 
prejudices of the jury.... The prosecutor should 
refrain from argument which would divert the jury from 
its duty to decide the case on the evidence, by 
injecting issues broader than the guilt or innocence 
of the accused under the controlling law.... It is the 
responsibility of the court to ensure that final 
argument to the jury is kept within proper, accepted 
bounds.
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Id. The prosecutor here crossed the line on all of the 
standards applicable to him in the above quotation, 
and the court should have firmly rebuked him. 
In Washington v. State, 86 Fla. 533, 98 So. 605 
(1923), the Florida Supreme Court admonished 
prosecutors that:

Any attempt to pervert or misstate the evidence or to 
influence the jury by the statement of facts or 
conditions not supported by the evidence should be 
rebuked by the trial court, and, if by such misconduct 
a verdict was influenced, a new trial should be 
granted.

In Farina v. State, 937 So.2d 612, 631 (Fla. 2006), this 

Court held that Meade did not apply as cited because counsel in 

Meade objected. In addition, this Court found in Farina that no 

fundament error occurred because:

 In this case, we find that the prosecutor's conduct 
was not fundamental error for three reasons: (1) 
Davis's earlier testimony; (2) the prosecutor's 
freedom on cross-examination; and (3) the prosecutor's 
conduct in light of the entire record.

However, the 11th Circuit Court of Appeals in Farina v. 

Secretary, Department of Corrections, 536 Fed. Appx. 966 (11th 

Circuit 2013) disagreed:

 Furthermore, the fact that such prosecutorial 
misconduct could lead to potential constitutional 
violations was well established at the time. The 
Florida Supreme has repeatedly "condemned the 
invocation of religious authority in capital 
sentencing proceedings," Farina III, 937 So.2d at 629, 
and noted that the prosecutor's questions to Rev. 
Davis in this case "were objectionable and could 
possibly have resulted in reversal of the 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924110041&pubNum=734&originatingDoc=I20df39400d5d11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


91

conviction," id. at 632. Notwithstanding that 
appellate counsel did raise other issues on appeal, 
because the issue of prosecutorial misconduct was 
substantial, potentially meritorious, and so obvious 
on the record, counsel's performance was deficient. 
Furthermore, because there is clearly a reasonable 
probability that the prosecutorial misconduct claim 
would have been successful on appeal, we conclude that 
appellate counsel's deficient performance prejudiced 
Mr. Farina.

It is imperative that prosecutor’s seek justice, but not at 

the expense of misleading jurors—especially in DNA cases. Courts 

have recognized the power that DNA evidence presents to juries. 

District Attorney’s Office For the Third Judicial Circuit v. 

Osborne, 557 U.S. 52, 1295 S.Ct. 2308, 174 L.Ed.2d 38 (2009) 

(Recent scientific advances in DNA analysis have made it 

literally possible to confirm guilt or innocence beyond any 

question whatsoever, at least in some categories of cases.); 

McDaniel v. Brown, 130 S.Ct. 665 (2010).

This Court should reverse and remand for a new trial.

ISSUE VIII

THE TRIAL COURT ABUSED ITS DISCRETION BY
FAILING TO CONDUCT A PROPER MELBOURNE HEARING
ON THE STATE’S CHALLENGE OF JUROR #90 IN
VIOLATION OF APPELLANT’S FIFTH, SIXTH, EIGHTH,
AND FOURTEENTH AMENDMENT RIGHTS TO THE UNITED
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STATES CONSTITUTION.

During the State’s inquiry of Juror #90 (Jonathan Marrero) 

the following took place:

Mr. Marrero, how are you, sir?

PROSPECTIVE JUROR #90: Good.

MR. LEWIS: I just wanted to follow up. I think 
you – one of your children is in college; is that 
correct?

PROSPECTIVE JUROR #90: Both cosmetology and 
(indiscernible)

MR. LEWIS: Can I get you to speak up? I’m sorry.

PROSPECTIVE JUROR #90: Yeah. Both in cosmetology 
school.

MR. LEWIS: Okay. So two children in cos – okay. 
Gotcha. And then you had said your ex-wife was charged 
with some sort of drug charge?

PROSPECTIVE JUROR #90: Yeah. She got into 
prescription, and then it led to street drugs and all 
kinds of things, so she was in and out of the legal 
system, Duval County, I believe here as well.

MR. LEWIS:  Were you guys married at the time 
that that was occurring?

PROSPECTIVE JUROR #90: Yeah, yeah, yes.

MR. LEWIS: Did you get to see the process of her 
going through the court system?

PROSPECTIVE JUROR #90: I mean the court system, 
through halfway houses, rehab facilities, things of 
that nature.

MR. LEWIS: How do you think she was treated 
throughout that process?
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PROSPECTIVE JUROR #90: Fair. I wish, you know, it 
could have worked, you know, more, but it was fair.

MR. LEWIS: Do you think that the stuff that the 
legal system was trying to do wasn’t enough to try and 
help her?

PROSPECTIVE JUROR #90: Well, in and out so many 
times, I mean there’s only so much, you know, they 
could do.

MR. LEWIS: Anything about that that you would 
bring over into our case and, you know, floating 
around in your mind in any way?

PROSPECTIVE JUROR #90: Oh, no. No (V21 509-511).

During jury challenges, the defense objected to the 

striking of Juror #90 by the State. The following discussion 

ensued:

MR. JOHNSON: We'd strike number 90,
Mr. Marrero.

MR. RICHARDSON: We'd ask for a race-neutral
reason.

THE COURT: Okay. I guess we --  they're
raising a Neil/Slappy/Melbourne slash whatever else
you want to call it objection. Number one, I guess
I have to conduct a minihearing here, make a
determination whether or not the prospective juror
is a member of a protected class. I believe he
probably qualifies as a member of a protected
class. I'm not really sure. He has a Hispanic
last name, but other than that.

What says the state?

MR. JOHNSON: His ex-wife had been charged
with a drug offense, prescription/street drugs. He
made some comments about thinking that she needed
more treatment versus incarceration. So for those
reasons we felt he wouldn't be appropriate for this
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jury.

THE COURT: Okay. Defense, you want to say
anything? I do recall him talking about something
about his wife being involved in the criminal system.

MR. RICHARDSON: If I could have one minute.
Your Honor, I believe there were other people on
the panel who had family members who were -- who
had drug -- or who were arrested, Your Honor, and
they were still allowed -- they were not struck.

THE COURT: I don't think that's the standard.
The standard is whether or not they offer what's
called a race- or gender- or sex-neutral-reason.

MR. RICHARDSON: And I would argue, though,
Your Honor, the fact is they're basically -- my
reply would be, Your Honor and I believe, from
what I understand, is that basically they're
striking the person -- I will still argue they're
striking based on his race, Your Honor, because
they have left other people on the panel with the
same type of a situation, Your Honor.

MR. BARRETT: Or even worse, because I recall
him saying he thought she was treated fairly; he
thought it was too late for -- because she's been
in and out of the system, so they really couldn't
do anything to help her at that point.
So contrary to what the state said about him
thinking she needed treatment, his attitude -- his
response was that she's been so in and out of it
that it was essentially too late for them to try to
help her, and she was treated fairly, is what I
thought he said and that's what I have in my notes.

THE COURT: Okay. I'm going to find that
the – that the strike is valid, is not being
racially motivated. So I'm going to strike juror
Jonathan Marrero, and that will be the State's
eighth peremptory challenge, finding that the
strike is not racially motivated based upon what I
heard from the juror, and that's it (v21 509-511).
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After the jury was selected, the Defense objected to the 

jury panel again and did not accept it:

MR. RICHARDSON: Your Honor, before you swear
the jury in, we'd just like to renew our objection,
Your Honor. I mean we can't accept the panel due
to our objections, Your Honor, but we understand
that you're swearing them in.

Appellant contends that the trial court utilized the wrong 

standard and failed to follow the requirements of Melbourne v. 

State, 679 So.2d 759 (Fla. 1996). In order to preserve this 

issue the defense must object twice, which they did (V21 584).

Preservation of an objection to the use of a peremptory 

strike requires more than one objection: an objection to 

initiate a Melbourne inquiry and another objection before the 

jury is sworn in. See Carratelli v. State, 961 So.2d 312, 318 

(Fla. 2007); Burgess v. State, 117 So.3d 889, 892 (Fla. 4th DCA 

2013).

Appellant contends the court abused its discretion by 

failing to follow the requirements set out in Melbourne v. 

State, 679 So.2d 759, 769 (Fla. 1996):

Hernandez v. New York, 500 U.S. 352, 360, 111 S.Ct. 
1859, 1866, 114 L.Ed.2d 395 (1991). The Court noted 
that in step 3 “[the] whole focus [is not] upon 
the reasonableness of the asserted nonracial motive 
... [but] rather ... the genuineness of the motive 
.... a finding which turn[s] primarily on an 
assessment of credibility. 115 S.Ct. at 1771-72.

* * *
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A party objecting to the other side's use of a 
peremptory challenge on racial grounds must: a) make a 
timely objection on that basis,2 b) show that the 
venire person is a member of a distinct racial 
group, and c) request that the court ask the striking 
party its reason for the strike.4 If these initial 
requirements are met (step 1), the court must ask the 
proponent of the strike to explain the reason for the 
strike.

 
At this point, the burden of production shifts to 

the proponent of the strike to come forward with a 
race-neutral explanation (step 2). If the explanation 
is facially race-neutral7 and the court believes that, 
given all the circumstances surrounding the 
strike, the explanation is not a pretext, the strike 
will be sustained (step 3). The court's focus in step 
3 is not on the reasonableness of the explanation but 
rather its genuineness. Throughout this process, the 
burden of persuasion never leaves the opponent of the 
strike to prove purposeful racial discrimination 
(emphasis added).

In Denis v. State, 137 So.3d 583 (Fla. 4th DCA 2014), 

that Court interpreted Melbourne as follows:

We next consider the merits of the defendant's 
argument that the trial court failed to conduct a 
proper genuineness analysis of the state's race-
neutral reasons for the peremptory challenge. A 
genuineness analysis is the third step of 
the Melbourne procedure. Melbourne, 679 So.2d at 
764. It requires the trial court to assess whether the 
reasons provided by the proponent of the peremptory 
strike are both race-neutral and genuine. In doing so, 
the trial court must consider all relevant 
circumstances surrounding the strike. Id. n. 8.
Although “the Melbourne procedure does not require the 
trial court to recite a perfect script or incant 
specific words in order to properly comply with its 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_footnote_B00221996203218
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_footnote_B00441996203218
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_footnote_B00771996203218
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_764&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_764
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_764&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_764
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_764&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_764
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_764&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_764
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_764&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_764
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_764&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_764
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_764&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_764
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_764&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_764
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_764&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_764
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


97

analysis under step three,” Hayes v. State, 94 So.3d 
452, 463 (Fla. 2012), “‘Melbourne does not relieve a 
trial court from weighing the genuineness of a reason 
just as it would any other disputed 
fact.’” Id. (quoting Dorsey v. State, 868 So.2d 1192, 
1202 (Fla. 2003).

“Therefore, where the record is completely devoid 
of any indication that the trial court considered 
circumstances relevant to whether a strike was 
exercised for a discriminatory purpose, the reviewing 
court ... cannot assume that a genuineness inquiry was 
actually conducted ....” Hayes, 94 So.3d at 463; see 
also Cook v. State, 104 So.3d 1187, 1190 (Fla. 4th DCA 
2012) (holding that where the trial court did not 
articulate any analysis on the record and merely 
summarily sustained the state's peremptory challenges, 
the trial court did not conduct the genuineness 
analysis of step three, as required by Melbourne).

Where the record has not provided us with any 
indication that the trial court engaged in the 
genuineness inquiry required by Melbourne, our court 
has consistently reversed for a new trial. See, 
e.g., Burgess, 117 So.3d at 892 (holding that the 
trial court's failure to make necessary findings as to 
the genuineness of the state's race-neutral reasons 
for using peremptory strikes on African–American 
jurors was reversible error); Victor v. State, 126 
So.3d 1171, 1175 (Fla. 4th DCA 2012) (reversing 
conviction where trial court failed to engage in an 
analysis of whether the facially race-neutral reasons 
for peremptory strikes of black prospective jurors 
were genuine); Cook, 104 So.3d at 1190–91 (reversing 
for the trial court's failure to analyze the 
genuineness of the state's proffered race-
neutral reasons for a peremptory strike). (Emphasis 
added).

The record was devoid as to whether the trial court found 

the state’s reason was genuine, only that as stated it was race 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929317&pubNum=735&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_1202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027444263&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_463&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_463
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203218&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031151092&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_892&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_892
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031151092&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_892&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_892
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031151092&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_892&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_892
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031151092&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_892&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_892
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031151092&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_892&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_892
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031151092&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_892&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_892
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031151092&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_892&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_892
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031151092&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_892&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_892
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031151092&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_892&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_892
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028412663&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1175
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029337495&pubNum=3926&originatingDoc=I8bc7de8fd06611e3a795ac035416da91&refType=RP&fi=co_pp_sp_3926_1190&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1190


98

neutral. As a result, this Court should reverse and remand for a 

new trial.

ISSUE IX

THE TRIAL COURT BY ADMITTING COLLATERAL
CRIME EVIDENCE AS INEXTRICABLY INTERTWINED
IN VIOLATION OF APPELLANT’S FOURTH, FIFTH,
SIXTH, AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION.

The Defense filed a Motion in Limine to exclude the 

collateral crime evidence (V8 1396). A hearing was conducted on 

August 19, 2013 (V11-12). The State called Lt. Patterson to 

describe the escape from Louisiana (V11 43). Leann Williams was 

called to describe her purse snatching in Louisiana (V11 63). 

Brenda Brown was called to describe the aggravated battery and 

robbery upon her in Pensacola, Florida (V11 77). Mario Rios was 

called to describe the attack on him that occurred in 

Tallahassee, Florida (V11 102). Cris Pavlish was called to 

describe her contact with the defendants in Tallahassee, Florida 

(V11 123).  The state informed the court they were seeking to 

introduce the collateral crime evidence via inextricably 

intertwined theory and not Williams Rule evidence (V12 220). 

Throughout the trial defense counsel objected to all evidence 

regarding collateral crimes. The trial court overruled those 

objections. In its sentencing order the trial court explained 

its ruling (V10 1771-1775).
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The Appellant contends that the collateral crimes are not 

inextricably intertwined.

The test for admissibility of collateral crime 
evidence on this theory is whether the evidence of the 
collateral crime is necessary to (1) adequately 
describe the charged act, (2) provide an intelligent 
account of the crime charged, (3) establish the entire 
context out of which the charged crime arose, or (4) 
adequately describe the events leading up to 
the *1046 charged crime. Kates v. State, 41 So.3d 1044 
(Fla. 1st DCA 2010).

For separate offenses to be tried together they must 
be connected in a “significant way.” Stephens, 863 
So.2d at 436(citing Ellis v. State, 622 So.2d 991, 
1000 (Fla.1993)). Offenses are considered connected in 
a significant way when they occur during a “crime 
spree” or are causally related to each other. Id. For 
purposes of joinder, “crime spree” offenses generally 
require not only temporal and geographical proximity, 
but a similarity between the offenses as well. 
Rodriguez v. State, 909 So.2d 547 (Fla. 4th DCA 2005).

Appellant contends that the collateral crime evidence was 

neither necessary in order to prove the crimes charged, were not 

in geographical proximity, were a feature of the case, nor was 

the prejudice outweighed by the probative value.

CONCLUSION

Based on the foregoing argument, reasoning, and citation of 

authorities, the Appellant respectfully asks this Court to 

reverse the judgment and death sentence. 

 JEFFREY DEEN
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