
IN THE SUPREME COURT OF FLORIDA
(Before a Referee)

THE FLORIDA BAR, Supreme Court Case
No. SC14-1942

Complainant,
The Florida Bar File

v. Nos. 2012-50,135(17J); 2012-50,157(17J);

ON GREGORY PETERSEN,

o a Respondent.

REPORT OF REFEREE

L SUMMARY OF PROCEEDINGS

Pursuant to the undersigned being duly appointed as Referee to conduct

disciplinary proceedings herein according to Rule 3-7.6, Rules ofDiscipline, the

following proceedings occurred:

On October 7, 2014, The Florida Bar filed its Complaint against

Respondent. On May 5, 6 and 10 and June 8, 2016, a final hearing was held in this

matter. Respondent was represented by Kevin P. Tynan. The Florida Bar was

represented by Frances R. Brown-Lewis and Navin A. Ramnath.

All items properly filed including pleadings, recorded testimony (if

transcribed), exhibits in evidence and the Report ofReferee constitute the record in

this case and are forwarded to the Supreme Court ofFlorida.



II. FINDINGS OF FACT

In or about 2005, Respondent was hired as co-counsel to represent Robert

and Wendy Gielchinsky (hereinafter referred to as the "Gielchinskys") in a

contract dispute styled Gielchinsky v. Vibo, Case No. 04-23115, in the Circuit

Court for the Eleventh Judicial Circuit in and for Miami-Dade County (hereinafter

referred to as the "Vibo case"). In 2002, Robert Gielchinsky sued Vibo for

interference with his intellectual property rights to the Bronco cigarette brand

(hereinafter referred to as the "Bronco brand"). The case was settled when Robert

Gielchinsky assigned his intellectual property rights to the Bronco brand over to

Vibo in return for certain payments that were to be made. In the Vibo case, the

Gielchinskys were suing Vibo for return of intellectual property rights to the

Bronco brand because Vibo had breached the settlement and failed to make the

agreed payments.

The original fee agreement between Respondent and the Gielchinskys called

for Respondent to receive a monthly Three Thousand and 00/100 dollars

($3,000.00) retainer as well as a percentage of the recovered funds as fees.

Thereafter the fee agreement was modified several times to benefit the

Respondent. Pursuant to the final version of the fee agreement, Respondent agreed

to work on the Vibo case on a contingency basis only, accepting a percentage of
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the "recovery" as his fee. The Gielchinskys believed that Respondent's fee would

be based on a monetary "recovery" in the Vibo case.

The litigation in the Vibo case continued for several years. As settlement

discussions ensued late in the litigation, it became clear that the monetary

settlement in the case would be quite small. It became clear that the intellectual

property rights ofthe Bronco brand would be the largest portion of the settlement

and not a big monetary settlement as had been contemplated by the Respondent.

In April 2010, Respondent drafted an "addendum" to the fee agreement

already agreed to by the Gielchinskys and Respondent. Respondent e-mailed the

addendum to the Gielchinskys. Such addendum increased Respondent's percentage

fee from ten percent (10%) of the settlement to fifteen percent (15%) of the

settlement. The addendum was sent by e-mail to the Gielchinskys and states as

follows:

In the Vibo case I think that my firm's fee agreement with you and Wendy
not only covers a percentage "recovery" against a moneyjudgment but also would
cover a percentage "recovery" from any assets transferred to you in settlement or
through trial (such as a transfer of the Bronco brand to you) or a hybrid ofthe two.
The total recovery for the aforementioned representation is not to exceed
$5,000,000.00 (five million dollars).

Respondent testified that the recovery in the Vibo case always contemplated

a non-monetary recovery. Whether with this addendum or whether with the initial

fee agreement or its subsequent revisions, Respondent gained a pecuniary interest

in the litigation which could be adverse to the Gielchinskys. Respondent failed to
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advise the Gielchinskys in writing that they could and/or should seek independent

legal counsel to review the initial fee agreement or subsequent revisions (except

for the agreement in which he sought to limit his liability for his former partner's

alleged malpractice) or addendum prior to execution and failed to give them the

opportunity to do so as required by the Rules Regulating The Florida Bar.

On or about September 6, 2011, Respondent filed a notice of charging lien

with the United States District Court for the Southern District ofFlorida against the

Gielchinskys business, Aldar Tobacco Group, LLC (hereinafter referred to as

"Aldar") in the case styled Aldar Tobacco Group, LLC, a Florida limited liability

company, David Gielchinsky, and Phoenix Tobacco, Inc., v. American Cigarette

Company, Inc., a Florida corporation, and Basile E. Battah, individually. On July

12, 2012, a magistrate judge held a hearing on Aldar's motion to strike

Respondent's notice of charging lien. At the hearing, Respondent's former

secretary, Christina Broder (hereinafter referred to as "Broder"), testified that she

had informed Respondent that he could not take an ownership interest in the

property as part of a contingency. Broder had contacted the Florida Bar hotline

because she was concerned about the Respondent's conduct regarding the

Gielchinskys and his efforts to create a conflict with them so that he could

withdraw from their legal matters and still be entitled to a fee. Broder also testified

that it was her understanding that Respondent had undertaken the Aldar case on a
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contingency fee basis. 'Robert Gielchinsky also testified at the hearing and

confirmed that Respondent had agreed to take the Aldar case on a contingency fee

basis. He also stated that there was no written fee agreement. The magistrate

judge found both Broder's and Robert Gielchinsky's testimony to be credible.

During the hearing in the Aldar case, Respondent testified that he had

undertaken the matter on an hourly fee. Evidence was presented in the case as well

as during these disciplinary proceedings that Respondent had presented

documentation in his personal bankruptcy case indicating that he had undertaken

the Aldar case on a contingency fee basis. The magistrate judge found the

Respondent's testimony to be less than credible. The magistrate judge granted

Aldar's motion to strike the notice of charging lien and the district judge affirmed

the report. Respondent appealed to the United States Court ofAppeals for the

Eleventh Circuit. The Appellate Court affirmed the District Court's decision.

In or about March 2005, Respondent was hired by Wendy and Robert

Gielchinsky to represent them in the case styled Gielchinsky v. The Pool People

Construction Company, Case No. 05-3826, in the Seventeenth Judicial Circuit, in

and for Broward County, Florida ("Pool People"). The Gielchinskys paid

Respondent Six Thousand Five Hundred and 00/100 dollars ($6,500.00) for such

representation.
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After filing the initial pleadings and doing some preliminary discovery,

Respondent took little or no significant action in the Pool People case. In 2008,

based upon Respondent's failure to move the case forward, the court, on its own,

dismissed the case for lack ofprosecution. The Gielchinskys testified that

Respondent never informed them that a lack ofprogress in the Pool People case

might result in the case being dismissed for lack ofprosecution. The Respondent

provided no documentation to show that he ever communicated with his clients

regarding such a possibility. Respondent thereafter appealed the dismissal and the

case was reinstated in February 2011. After the Pool People case was reinstated

before the trial court, Respondent again failed to take any significant action. By

failing to take any significant action on the Pool People case for his clients,

Respondent failed to competently and diligently represent the Gielchinskys.

Thereafter, Respondent withdrew from representing the Gielchinskys in this and all

other cases.

Respondent testified that he did not move the case along because of

directions from the clients and because they had failed to hire an expert to prove

the case. The Gielchinskys testified that they had made frequent attempts to

communicate with Respondent about moving the case forward. They maintained

that Respondent failed to ever inform them that they needed to hire an expert to

support the case. In addition, they testified that Respondent's failure to preserve
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the physical evidence they had given him made it impossible for them to proceed

with the case after his withdrawal.

In June 2011, Respondent filed a Motion to Withdraw in the Pool People

case and set same for hearing. Respondent failed to coordinate the hearing date and

time with the Gielchinskys despite knowing that they were no longer residing in

the State ofFlorida. After a hearing held on July 28, 2011, Respondent submitted

an order to the presiding Judge in the case granting his Motion to Withdraw. In

said order, drafted by Respondent, it stated that "Defendant's counsel, Mr. Shalek,

has interposed no objection to the motion." In truth and in fact, Respondent had

failed to give notice of the hearing to opposing counsel. During these disciplinary

proceedings, Mr. Shalek's email confirmed that the Respondent had failed to give

him notice ofthe hearing and that Respondent had failed to provide him with a

copy of the motion. Opposing counsel was unable to voice any objection or

agreement because counsel was unaware of the hearing. By making such statement

in the Order submitted to the judge, Respondent made a material misrepresentation

to the court. Further in the Respondent's order he indicated that the plaintiffs had

interposed no objection to the withdrawal. Respondent knew this was not the case

as Mr. Gielchinsky had appeared teleaphonically for the hearing and objected to

Respondent abandoning the case.
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Christine Broder ("Broder") filed a complaint against Respondent with The

Florida Bar in or about September 2011. Broder was a contract paralegal for

Respondent during most of his representation of the Gielchinskys. Broder alleged

that in or about 2010, Respondent made a purposeful effort to create a conflict

between himself and the Gielchinskys. Because Respondent was handling many of

the Gielchinskys' cases on a contingency fee basis, Respondent could not simply

withdraw. IfRespondent chose to withdraw from the contingency case without

good cause, Respondent would be unable to claim an interest in any recovery

received after his withdrawal. In order to withdraw from the cases and still have a

claim to fees, Respondent had to show good cause. A conflict of interest with a

client is good cause to withdraw from a contingency fee case and still have the

ability to make a claim for fees. She testified that Respondent set about creating a

conflict of interest between himself and the clients in such a way that he could

withdraw from their cases and still claim fees. As part and parcel of his efforts to

create a conflict, Respondent neglected cases and failed and refused to effectively

communicate with the Gielchinskys. Respondent further lost and/or misplaced

numerous documents, failed to turn over documents the Gielchinskys were entitled

to receive and made misrepresentations to the Gielchinskys regarding their cases.

As found by the magistrate judge in the Aldar case, this Referee finds the

testimony ofBroder and Mr. Gielchinsky to be credible.
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The complaint ofBroder was filed with the Bar in or about September 2011.

On or about September 27, 2011, The Florida Bar sent a letter to Respondent at his

record bar address requesting a response to Broder's complaint by October 11,

2011. Respondent failed to respond. On or about October 17, 2011, Respondent's

counsel requested an extension of time to file a response to the complaint. Such

request was granted. On or about December 16, 2011, The Florida Bar forwarded

certain documents to Respondent's counsel regarding Broder claim that

Respondent was harassing her and again requested a response to the complaint.

The letter requested a response by December 30, 2011. On January 4, 2012,

Respondent's counsel requested another extension of time in which to respond. On

or about January 26, 2012, The Florida Bar sent a letter to Respondent's counsel

requesting a response to the complaint by February 6, 2012. On January 31, 2012,

Respondent's counsel requested another extension of time and was given until

February 15, 2012 to file a response. No response was filed by that extension date.

Respondent filed a written response with the Investigating Member of the

Grievance Committee in November 2012 but did not provide a copy to Ms. Broder

or the Bar. The response was untimely.

III. RECOMMENDATIONS AS TO GUILT.

I recommend that Respondent be found guilty of violating the following

Rules Regulating The Florida Bar. By the conduct set forth above, Respondent
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violated R. Regulating Fla. Bar: 3-4.2 [Violation of the Rules ofProfessional

Conduct as adopted by the rules governing The Florida Bar is a cause for

discipline.]; 3-4.3 [The commission by a lawyer of any act that is unlawful or

contrary to honesty and justice, whether the act is committed in the course ofthe

attorney's relations as an attorney or otherwise, whether committed within or

outside the state ofFlorida, and whether or not the act is a felony or misdemeanor,

may constitute a cause for discipline.]; 4-1.1 [A lawyer shall provide competent

representation to a client. Competent representation requires the legal knowledge,

skill, thoroughness, and preparation reasonably necessary for the representation,

and such other rules as the evidence indicates.]; 4-1.3 [A lawyer shall act with

reasonable diligence and promptness in representing a client.]; 4-1.4(a) [A lawyer

shall: (1) promptly inform the client of any decision or circumstance with respect

to which the client's informed consent, as defined in terminology, is required by

these rules; (2) reasonably consult with the client about the means by which the

client's objectives are to be accomplished; (3) keep the client reasonably informed

about the status of the matter; (4) promptly comply with reasonable requests for

information; and (5) consult with the client about any relevant limitation on the

lawyer's conduct when the lawyer knows or reasonably should know that the client

expects assistance not permitted by the Rules ofProfessional Conduct or other

law.]; 4-1.5(a) [An attorney shall not enter into an agreement for, charge, or collect
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an illegal, prohibited, or clearly excessive fee or cost.]; 4-1.8(a) [A lawyer shall not

enter into a business transaction with a client or knowingly acquire an ownership,

possessory, security, or other pecuniary interest adverse to a client, except a lien

granted by law to secure a lawyer's fee or expenses, unless: (1) the transaction and

terms on which the lawyer acquires the interest are fair and reasonable to the client

and are fully disclosed and transmitted in writing to the client in a manner that can

be reasonably understood by the client; (2) the client is advised in writing of the

desirability of seeking and is given a reasonable opportunity to seek the advice of

independent legal counsel on the transaction; and (3) the client gives informed

consent, in a writing signed by the client, to the essential terms of the transaction

and the lawyer's role in the transaction, including whether the lawyer is

representing the client in the transaction.]; 4-3.3(a)(1) [A lawyer shall not

knowingly: (1) make a false statement of fact or law to a tribunal or fail to correct a

false statement ofmaterial fact or law previously made to the tribunal by the

lawyer.]; 4-4.1(a) [In the course of representing a client a lawyer shall not

knowingly: (a) make a false statement ofmaterial fact or law to a third person.]; 4-

4.4(a) [In representing a client, a lawyer shall not use means that have no

substantial purpose other than to embarrass, delay, or burden a third person or

knowingly use methods of obtaining evidence that violate the legal rights of such a

person.]; 4-8.4(a) [A lawyer shall not violate or attempt to violate the Rules of
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Professional Conduct, knowingly assist or induce another to do so, or do so

through the acts of another.]; 4-8.4(c) [A lawyer shall not engage in conduct

involving dishonesty, fraud, deceit, or misrepresentation, except that it shall not be

professional misconduct for a lawyer for a criminal law enforcement agency or

regulatory agency to advise others about or to supervise another in an undercover

investigation, unless prohibited by law or rule, and it shall not be professional

misconduct for a lawyer employed in a capacity other than as a lawyer by a

criminal law enforcement agency or regulatory agency to participate in an

undercover investigation, unless prohibited by law or rule.]; 4-8.4(d) [A lawyer

shall not engage in conduct in connection with the practice of law that is

prejudicial to the administration ofjustice, including to knowingly, or through

callous indifference, disparage, humiliate, or discriminate against litigants, jurors,

witnesses, court personnel, or other lawyers on any basis, including, but not limited

to, on account of race, ethnicity, gender, religion, national origin, disability, marital

status, sexual orientation, age, socioeconomic status, employment, or physical

characteristic.]; and 4-8.4(g) [A lawyer shall not fail to respond, in writing, to any

official inquiry by Bar Counsel or a disciplinary agency, as defined elsewhere in

these rules, when Bar Counsel or the agency is conducting an investigation into the

lawyer's conduct. A written response shall be made: (1) within fifteen (15) days of

the date of the initial written investigative inquiry by Bar Counsel, Grievance
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Committee, or Board of Governors; (2) within ten (10) days of the date of any

follow-up written investigative inquiries by Bar Counsel, Grievance Committee, or

Board of Governors.].

IV. STANDARDS FOR IMPOSING LAWYER SANCTIONS

I considered the following Standards prior to recommending discipline:

4.42 Suspension is appropriate when a lawyer knowingly fails to perform
services for a client and causes injury or potential injury to a client; or a lawyer
engages in a pattern of neglect and causes injury or potential injury to a client.

6.12 Suspension is appropriate when a lawyer knows that false statements or
documents are being submitted to the court or that material.information is
improperly being withheld, and takes no remedial action.

7.2 Suspension is appropriate when a lawyer knowingly engages in conduct
that is a violation of a duty owed as a professional and causes injury or potential
injury to a client, the public, or the legal system.

V. CASE LAW

I considered the following case law prior to recommending discipline:

The Florida Bar v. Norvell, 685 So. 2d 1296 (Fla. 1996)-Ninety-one (91) day
suspension for attorney who was previously suspended, became reinstated and then
took cases in which he obtained a pecuniary interest in, made false statements of
material fact to the tribunal, engaged in conduct involving misrepresentation and
engaged in conduct prejudicial to the administration ofjustice.

The Florida Bar v. Ticktin, 14 So. 3d 928 (Fla. 2009)- Ninety-one (91) day
suspension, rather than an admonishment, was warranted for attorney who
accepted and supported cancellation of client's stock shares in corporation in which
client was majority shareholder, replaced client as CEO of another corporation
without fully disclosing terms of that transaction to client in writing, and did little
or nothing to eliminate conflicts of interest arising from his representations;
attorney caused actual prejudice to client and therefore did not engage in minor
misconduct for which an admonishment would be appropriate.

13



The Florida Bar v. Shankman, 41 So. 3d 166 (Fla. 2010)- Six (6) month
suspension was warranted for attorney who violated Bar Rules regarding conflicts
of interest, providing competent representation, and prohibiting conduct involving
dishonesty, fraud, deceit, or misrepresentation, and conduct prejudicial to the
administration ofjustice. Shankman was found not guilty of charging excessive
fee. Referee may properly consider the federal district court's order and
magistrate's report in attorney's civil action against the client, seeking quantum
merit relief, and could have relied upon them as support for the disciplinary
findings of fact. The facts in this case before me are not as severe as the facts in
Shankman.

The Florida Bar v. Head, 27 So. 3d 1 (Fla. 2010) - One (1) year suspension for
attorney who made false statements to third person in court of representing a client,
made false statements of fact to tribunal and represented a client when his exercise
of independent professional judgment might be materially limited by his own
interests. The Referee could take judicial notice ofbankruptcy court documents
and orders, for purposes of fact-finding in the disciplinary proceeding.

The Florida Bar v. Adler, 126 So. 3d 244, 247 (Fla. 2013)- The court overturned
the Referee's recommendation of a thirty (30) day suspension and imposed a
ninety-one (91) day suspension after reviewing 1988 case law involving similar
acts, imposing a ninety (90) day suspension. The court stated "[t]he Respondent in
Nuckolls was given a ninety (90) day suspension, but that case was decided in
1988. Since then, this Court had moved towards stronger sanctions for attorney
misconduct."

The Florida Bar v. Rosenberg, 169 So. 3d 1155 (Fla. 2015)-A Referee in a
disciplinary proceeding may consider judgments entered in other tribunals, and
may properly rely on such judgments to support his or her findings of fact.

The Florida Bar v. Grosso, 647 So. 2d 840 (Fla. 1994) - Failure to respond to
investigative inquiry initiated by Florida Bar warrants ten (10) day suspension.

The Florida Bar v. Rotstein, 835 So. 2d 241, 246 (Fla. 2002) Where the Bar
challenged the Referee's recommendation of a one (1) year suspension, the Court
agreed and suspended attorney for three (3) years noting that many of the cases
cited by the Respondent were inapplicable "because the cited cases are dated and
do not reflect the evolving views of this Court" and that "[i]n recent years, this
Court has moved towards stronger sanctions for attorney misconduct."
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The Florida Bar v. Rosenberg, 169 So. 3d 1155 (Fla. 2015) - The Court increased
the Referees recommended suspension period from ninety-one (91) days to one (1)
year noting that "the Court has moved toward imposing stronger sanctions for
unethical and unprofessional conduct."

The Florida Bar v. Maier, 784 So. 2d 411 (Fla. 2001)-Failure to act with diligence
in pursuing client's application for alien labor certification, failure to keep client
reasonably informed about status of that matter, and failure to timely respond to
inquiries made by Bar, warranted sixty (60) day suspension.

The Florida Bar v. Barley, 541 So. 2d 606 (Fla. 1989)- Attorney misconduct in
failing to advise client to seek independent counsel to enforce provisions of
divorce settlement agreement against deceased former husband's estate when
attorney is also trustee of trust fund for settlement proceeds, charging both hourly
fee and contingent fee, withdrawing fees directly from trust fund, thereby causing
liquidity problems forcing client to borrow from bank, persuading client to loan
money from trust fund and subsequently drafting and backdating notes with terms
different from those agreed to so as to evidence loan, warrants sixty (60) day
suspension.

VI. RECOMMENDATION AS TO DISCIPLINARY MEASURES TO BE
APPLIED

I recommend that Respondent be found guilty ofmisconduct justifying

disciplinary measures, and that he be disciplined by:

A. A ninety-one (91) day suspension; and

B. Payment of The Florida Bar's costs in these proceedings.

VII. PERSONAL HISTORY, PAST DISCIPLINARY RECORD

Prior to recommending discipline pursuant to Rule 3-7.6(m)(1)(D), I

considered the following:

Personal History ofRespondent:
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Age: 64

Date admitted to the Bar: November 19, 1976

Aggravating Factors:

I considered the following factors prior to recommending discipline:

Prior Discipline:

FL Supreme Court Case No.: SC10-582 (2007-51,385)(17J) - By

Court Order dated August 26, 2010, Respondent was issued a Public Reprimand by

the Board of Governors per Florida Supreme Court Order dated August 26, 2010.

The acts involved harassment of his former partner which led to a conviction of

stalking and criminal mischief. Respondent plead guilty to three (3) misdemeanor

counts, adjudication was withheld and he was sentenced to three (3) years of

probation. As part of his criminal probation he was ordered to enter into a

Domestic Intervention Program, complete a twenty-six (26) week group therapy

Anger Management Program, and a psychological evaluation conducted by FLA,

Inc.

Standard 9.22:

(a) prior disciplinary offenses;

(b) dishonest or selfish motive;

(c) a pattern of misconduct;

(d) multiple offenses; and
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(i) substantial experience in the practice of law.

Mitigating Factors: Standard 9.32(g) character or reputation (The Florida Bar

stipulated that this mitigating factor was present so no character witnesses were

presented by the Respondent).

VIII. STATEMENT OF COSTS AND MANNER IN WHICH COSTS
SHOULD BE TAXED

I fmd the following costs were reasonably incurred by The Florida Bar:

Court Reporter Costs $4,174.41
Investigative Costs $826.44
Bar Counsel Travel Expenses $259.71
Administrative Fee $1,250.00
Witness Costs $1,003.25

TOTAL $7,513.81

It is recommended that such costs be charged to Respondent and that interest

at the statutory rate shall accrue and be deemed delinquent thirty (30) days after the

judgment in this case becomes fmal unless paid in full or otherwise deferred by the

Board of Governors ofThe Florida Bar.

Dated this 15th day of_September , 2016.
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The Honorable Catherine M. W. Brunson
15th Judicial Circuit
Palm Beach County Courthouse
205 N Dixie Highway
West Palm Beach, FL 33401-4522

Original To:

Clerk of the Supreme Court ofFlorida, Supreme Court Building, 500 South Duval
Street, Tallahassee, Florida 32399-1927

Conformed Copies to:

Kevin P. Tynan, Esquire, Richardson & Tynan P.L.C. 8142 N University Drive,
Tamarac, FL 33321-1708, ktynan@rtlawoffice.com

Frances R. Brown-Lewis, Bar Counsel, Fort Lauderdale Branch Office, Lake
Shore Plaza II, 1300 Concord Terrace, Suite 130, Sunrise, FL 33323,
fbrownle@flabar.org

Navin A. Ramnath, Co-Bar Counsel, Fort Lauderdale Branch Office, Lake Shore
Plaza II, 1300 Concord Terrace, Suite 130, Sunrise, FL 33323,
nramnath@,flabar.org

Adria Quintela, StaffCounsel, The Florida Bar, Lake Shore Plaza II, 1300
Concord Terrace, Ste. 130, Sunrise, FL 33323, aquintel@flabar.org
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